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S04i.  The  Trial  of  Mrs.  Ma  by  Heath,  (a  Witness  examined  on  the 
Trial  in  Ejectment  in  the  Court  of  Exchequer  in  Michaelmas 
Term,  1 743,  in  the  Cause  wherein  Campbell  Craig,  Lessee  of 
James  Annesley,  esq.  was  Plaintiff,  against  the  Right  Hon. 
Richard  Earl  of  Anglesea,  Defendant)  for  Perjury,  at  the  Bar 
of  the  Court  of  KingVBench  in  Ireland,  on  Friday  the  8th 
Day  of  February,  17  George  IL  a.  d.  1744.  [Published  by 
Permission  of  the  Right  Hon.  the  Lord  Chief-Justice  Marlay, 
Mr.  Justice  Ward,  and  Mr.  Justice  Blennerhasset] 

Thb  several  Proceedings  had  upon    chard  earl  of  Aoglesea  hariDg*  taken  defenct 

AN    Indictment   against    Mart    |2  ^^.*'' "'J^?*'?!"^' ^^^."?^1  S^"®  *?  ^  ^"^ 

thc^  bar  of  said  court  in  last  Micbaeimas  term  ; 

HfiATHy   FOR   Perjury,  previous  ivbicii  trial  continned  and  was  adjoarned  from 

TO  HER  Trial.  ^^J  ^^  day,  for  upwards  of  ten  days,  on  which 

trial  deponent  was  produced  and  examined  as  • 

IHE  Bill  was  found  by  the  grand-jury  of  witness  on  behalf  of  said  ear).    That  deponent 

the  county  of  Dublin,  at  a  session  of  the  com-  is  well  informed  and  Terity  belieres,  that  oil 

mission  of  Oyer  and  Terminer,  on  the  34tii  said  trial  the  only  point  tried  was,  whether  said 

day  of  October  1744  ;  and  there  she  traversed  James  Annesley  was  the  son  of  Arthur  late 

the  indictment,  and  removed  the  record  by  lord  Altham  by  his  wife  Mary  lady  Altham  ; 

Certiorari  into  the  Court  of  Kinji^'s- bench,  re-  that  she  is  well  assured  and  behcres,  that  exh- 

tamable  the  first  day  of  last  Micbaeimas  term,  minations  were  laid  before  the  graud-^jury  at 

On  the  azth  day  of  November 
traverser  appeared  in  the  Court  < 
beneb,  and  the  Court  appointed  the 

!L1I^  •^K^K-^''f  ""  ^  ""• .'''?  "^  ^V    "«*!»«»  •gainst  dep-n^t  th«  9*«h  J«y  of  Oc- 
»«*erj.,lh  liberty  for  «ther  p«ly  W  apply    ,„^^  , J8^  notWore,  u  .he  i/infonned 

»li*  in««  time  JO  pot  off  the  »"««.  ft«_re.-    and  verily  believes.     Saith,  she  is  informed 
>Mable«»e,tob«  fDMle.ppeMrby.fiid.vit.      ^^  ^^,J^    ,^^  ^^^  .^  ^^  ^^^^^^^^ 

The  traverser  did  apply  to  put  oflTthe  trial  on    and  on  which  deponent  is  indicted,  are  relative 
the  following  affidavit,  sworn  the  lOtb  of  No-    to  said  lady  Altham's  having  a  child  hy  said  * 
member  1744.  lord  Altham,  and  in  some  measure  ihe  same  as 

II  iTL-  ir.««  --«.-.*  M.«w  n.c...  that  *"*^  in  the  Exchequer  as  aforesaid.    8aitb, 

The  Kuio  agauut  Mart  Beatu.  ^^^  j^  j„,.^^^  ^^  Q^^^^^  ^^^^  ^  ^„j^  ^^^  .^J 

**  The  traverser,  Mary  neath,  came  this  day  stituted  in  the  Chancery  of  England  by  said 

before  me  and  made  oath,  tiiat  James  An-  James  Annesley  for  recovery  of  the  Englisb 

Desleyi  having  as  deponent  heard  and  believes,  estate,  whereof  said  Arthur  earl  of  Ang^se^ 

brought  an  ejectment  in  the  Exchequer  for  re-  died  seized,  or  part'  thereof;  and  has  been  in- 

covery  of  the  possession  of  part  of  the  estiite  formed  and  belief^,  said  James  has  also  filed  a 

iprbefeof  Arthur  late  earl  ofAnglesea  died  seized  bill  in  lhe\:bancery  of  IrelMid  for  recovery  of 

is  this  kin^om ;  and  the  right  honourable  Hi-  the  said  Irish  estate,  whereof  the  said  Arltiuc 
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Oied  seized,  or  part  thereof;  and  aaitli,  that  m 
eoiDmis«iu»  is  now  siteeding'  at  Wexford  in  said 
Engliiih  cause,  and  that  the  same  was  opeoed 
before  said  indictment  was  found ;  and  depo- 
nent was  examined  on  behalf  of  the  said  earl 
upon  said  commission,  and  the  examination  of 
Mid  commission  is  stiil  ifoinp^  on,  as  depo- 
nent behet es.  Saitb,  she  is  informed  and  ?erily 
belie? es,  that  the  title  of  the  aeveral  estates  is 
the  same,  and  that  the  point  to  he  determined  as 
to  said  estates  between  said  James  Annesley 
and  said  earl  of  Aoglesea,  and  the  other  parties 
interested  is,  whether  said  James  is  the  son  of 
said  late  lord  Altliam  by  his  said  lady.  8aith, 
abe  is  advised  and  believes,  the  same  evidence, 
in  a  great  measure,  will  be  necessary  tor  depo- 
nent's defence  on  the  trial  of  said  indictment, 
and  in  the  defence  of  said  suits,  and  therefore 
deponent  believes  (being  to  adrised)  that  pre- 
paring for  deponeut's  ifefenoe  on  said  inoict- 
ment,  will  take  a  considerable  time,  there  being 
many  wiinesset  neoesiary  for  deponent's  de- 
fence, livint<^  in  different  parts  of  tnis  kingdom 
afl  well  as  in  England.  8aith,  tliere  ore  se- 
veral persons,  whose  place  of  residence  is  in 
Lendon  and  other  places  in  England,  and  who 
are  now  there,  as  sbe  verily  believes,  who  are 
material  witnesses  for  deponent's  ddence  on 
said  indictment,  and  without  whose  testimony 
deponent  cannot  with  safety  stand  her  trial, 
and  whom  defionent  could  not  possibly  get 
from  England  since  said  bill  of  indictment  was 
found ;  and  in  particular,  Mrs.  Marv  Judd  of 
the  county  of  Essex,  and  Mrs.  Sarah  Bonner 
€^f  London,  Mrs.  Saruh  Heath  of  London,  and 
Thomas  Ilolph  of  Marybone  in  England,  and 
several  other  persons  wlio  reside  in  England, 
are  very  material  witnesses  for  deponent  upon 
ber  said  trial,  and  whom  deponent  could  not 
possibly  get  over  to  attend  this  term,  and  whom 
deponent  believes  and  doubts  not  but  she  can 
get  to  attend  tho  next  term.  That  there  are 
several  persons  in  the  counties  of  Cork,  Wex- 
ford, and  Galway,  who  are  very  material  wit- 
nesses for  deponent;  several  of  whom  are 
wrote  to,  but  tliey  cannot,  as  deponent  is  in- 
formed and  believes,  attend  this  present  term. 
Saitb,  that  Sarab  Weedon,  widow  of  John 
Wcedon,  who  was  coachman  to  lord  Altharo 

iat  the  time  when  the  said  James  Annesley  al- 
eges  he  was  bom),  and  lived  at  that  time  near 
Dunmaine-house  (where  said  James  Annesley 
alleges  he  was  born)  and  was  frequently  at 
Dunmaine- house,  now  lives  at  colonel  John 
Blakeney's  at  Abbort  in  the  county  of  Galwaj, 
-which,  as  deponent  is  informed  and  believes,  is 
.  seventy  miles  from  Dublin,  and  is  a  most  roa- 
N  terial  witness  for  deponent ;  and  deponent 
having  caused  application  to  be  made  to  the 
said  ^rah,  is  inrormed  and  bdieves,  she  is  so 
infirm,  that  she  cannot  travel  without  a  car- 
riage, and  therefore  is  not  come  up  to  Dublin, 
though  deponent  has  good  reaion  to  believe, 
and  doubts  not  bnt  she  will  be  able  tngeC  ber  to 
attend  the  next  term.  8aitb,  sbe  is  credibly 
informed  and  verily  believes,  that  James  An- 
nesley and  tkoar  coMtmed  fe  him  (wh9  de- 


ponent believes  are  the  porsoos  that  carry  on 
the  pnisectition  st^ainKt  de|M)nent),  are  so  sen- 
sible that  the  said  Sarah  is  a  material  witness 
for  deponent,  that  they,  or  some  o\'  (hem,  have 
lately,  by  bribes  and  otherwise,  attempted  to 
seduce  and  carry  utf  the  said  Stiiah  from  said 
colonel  Blakeney's,  and  had  a  horxe  and  pillion 
for  that  purpose  at  Aliltort,  but  were  discovered 
and  prevented  by  said  crolonel  Blakeney's 
means.  That  Antlittny  Dwr,  now  of  Cork, 
was  gentleman  to  the  suiil  lonl  Altham  when 
be  dwelt  ki  Dunmaine  aforesaid,  and  is  a  verj 
material  witness  for  de|N)uent  upon  said  trial, 
who  deponent  cannot  get  to  attend  this  terra, 
but  behoves  sbe  will  be  able  to  get  him  to  at- 
tend next  term.  Saitb,  that  from  the  number 
of  witnesses,  material  fur  her  to  produce  on  said 
trial,  and  the  different  parts  of  this  kingdom 
and  Great-Britain,  where  they  reside,  it  will 
not  be  possible  for  deponent  to  get  them  to  at* 
tend  this  term,  nor  can  drponent  be  in  any  sort 
prepared  to  defend  herself  in  a  proper  manner, 
unless  reasonable  time  be  (viven  her;  and  is  sa- 
tis6ed  in  ber  conscience,  it  is  not,  iM>r  was  it  in 
her  power,  or  in  the  power  of  any  other  person, 
to  i^et  the  several  witnes^^es,  material  lor  her 
defence,  to  attend  this  term ;  but  believes  and 
doubts  not  but  she  will  be  able  to  get  them  to 
attend  the  next  term." 

In  order  to  oppose  this  motion,  the  following 
affidavit  was  sworn  the  13th  of  November, 
1744. 

**  The  Kino  agaimt  Marv  Heatu. 

**  Daniel  Mac  Kercher,  esq.  came  this  day 
before  me  and  made  oath,  that  the  traverser. 
Nary  Heath,  was,  as  he  believes,  apprehended 
in  August  last  upon  a  warrant,  granted  against 
her  for  wilful  and  corrupt  perjury  >  and  saitb. 
That  in  expectation  of  said  Heath's  trial  com- 
ing on  at  the  last  sitting  of  the  court  of  Oyer 
and  Terminer  held  for  the  county  of  Dublin^ 
on  the  !24th  of  October  last,  deponent  sent  to 
England  and  to  several  counties  of  this  king^- 
dom  for  several  witnesses,  to  be  produced  and 
examined  against  said  Heath  ;  and  saith,  a 
great  many  of  said  witnesses  came  to  Dublin 
from  England,  and  several  remote  counties  of 
Irelsnd,  to  be  examined  on  behalf  of  his  majes- 
ty on  said  trial  ;  but  the  indictment  being  re* 
moved  by  writ  of  Certiorari  to  the  Court  of 
King's-bench,  deponent  sent  many  ef  said 
witnesses,  who  live  in  this  kingdom,  ont  of 
town  ;  and  such  other  of  said  witnesses  as  are 
old  and  infirm,  and  live  in  remote  parts,  and 
also  the  witnesses,  who  came  from  England, 
deponent  bath  kept  in  Dublin  at  considerable 
expences.  Saith,  he  was  at  very  considerable 
expences  in  bringing  said  witnesses  to  Dublin, 
in  expectation  mat  said  Heath's  trial  would 
have  come  on  at  said  sitting  of  the  said  com- 
mission.  Saith,  that  the  trial  of  said  Heath 
being  appointed  to  come  on,  on  Wednesday 
the  14th  of  November  instant,  deponent  hath, 
since  the  said  day  for  trial  was  appointed,  sent 
to  several  counties  of  this  kingdom  for  several 
of  said  witBinsci  that  >v«re  before  in  Dublin^  t* 
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give  evidence  on  b^alf  of  his  tnajeaty  agfainst 
■aid  Heath  upon  said  trial ;  and  saitb,  some  of 
said  witneaaea,  who  are  material  to  be  examined 
on  said  trial  against  her,  have  a  call  to  England 
upon  business  of  great  importance ;  and  others, 
vriio  are  very  material  evidences  against  her, 
are  very  old  and  infirm ;  so  that  deponent 
•aith,  if  the  trial  of  said  Heath  should  be  put 
off  from  Ibis  term  to  next  it  will  pat  the  prose- 
cutors to  very  considerable  ezpenoes  and  hard- 
obips ;  and  not  only  so,  but  it  will  be  highly  in- 
ooovenient  to,  and  almost  impossible  for  several 
other  witoesaes  (who  are  obliged  as  soon  as  they 
can  to  go  for  England)  to  attend  in  this  king- 
dom next  HiHary  term,  without  neglecting  m- 
fairs  of  the  greatest  consequence ;  and  aeveral 
other  very  material  witnesses,  who  are  old  and 
infirm,  may  die,  or  become  so  weak  and  infirm 
at  not  to  be  able  to  attend  next  term.  Saitb, 
thai  the  application  on  behalf  of  said  Heath  to 
pai  off  her  trial  to  next  term  ia  intended,  as  de- 
pooent  verily  believes,  not  only  to  put  the  pro- 
secutora  to  great  expence,  but  also  for  other 
ends  and  purposes,  and  to  avoid  or  poetponey  as 
much  as  she  can,  her  being  tried.  Saya,  if  said 
Heath'a  trial  should  be  put  off  to  the  next  term, 
she  will  not,  nor  can  she  be  so  effectuidly  pro- 
secuted as  she  would  now  be,  in  regard  that  se- 
veral material  witnesses  againat  her  will  be 
under  a  necessity  of  being  next  term  in  Eng- 
land, and  said  Heath  may,  for  want  of  the  evi- 
dence of  such  witnesses,  be  acquitted.  Where* 
as,  if  snch  witnesses  could  and  did  attend  to 
give  evidence  against  her,  she  would  be  found 
guilty  of  perjury»  as  deponent  verily  believes. 
And  believea  aaid  Heath  had  time  sufiicient  to 
prepare  for  and  have  any  witnesses  material 
for  her,  Saitb,  he  is  credibly  informed  and 
believes,  said  Heath,  or  any  one  for  her,  did 
not,  since  she  was  apprehended  for  said  per- 
jury, issue  any  summons  or  subpoenas  for  any 
witnesses  to  come  to  attend  and  give  evidence 
on  her  trial ;  nor  haa  she,  or  any  other  person 
on  her  behalf,  as  deponent  believes,  since  she 
waa  taken  for  said  perjury,  used  any  meana  to 
have  anjr  witnesses  ready  to  appear  for  her,  in 
expectation  and  upon  an  assurance  given  her, 
as  deponent  is  informed  and  believes,  by  some 
of  her  managers,  that  said  trial  would  be  put 
off*  Doth  not  know  or  believe  that  Mary 
Judd,  Sarah  Bonner,  and  Sarah  Heath,  men- 
tioned in  the  affidavit  of  said  Mary  Heath,  or 
any  of  them,  were  examined  on  the  trial  in 
ejeSctmeot,  had  in  the  Exchequer  last  Michael- 
mas term  between  the  lessee  of  James  Annes- 
ley  and  the  earl  of  Anglesea.  Saitb,  he  doth 
iiol  know  or  believe  that  Sarah  Weedon,  men- 
tioned in  said  Heath's  affidavit,  is  a  material 
witnem  fi>r  her ;  hot,  on  the  contrary,  is  in- 
formed, said  Sarah  is  a  material  witness  against 
her.  Saith,  deponent  being  informed  said 
Sarah  Weedon  was  a  material  witness  against 
•aid  Mary,  he,  for  that  reason,  and  for  no  other 
ends,  sent  Edward  Weedon,  son  of  said  Sarah,  to 
the  county  of  Galway ,  to  colonel  John  Blake- 
Dey's,  where  deponent  was  informed  said  Sarah 
FMi  in  order  to  bring  her  toDoUio,  to  give 
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evidence  against  said  Mary  ;  and  said  Edward, 
on  his  return,  inlorined  deponent,  she  was  by 
force  detained  in  the  house  of  the  said  Blake- 
ney,  and  that  (though  she  declared  her  wil- 
lingness to  give  her  testimony)  said  Blakeney 
would  not  permit  her  to  go,  but  forcibly  kept 
her  in  his  house,  notwithstanding  her  endea- 
vours to  come  away.  Whereu(»on,  deponent 
caused  a  Subpoena  to  issue,  requiring  said  Sarah 
to  attend  to  give  evidence  on  the  trial  of  said 
Mary,  which  deponent  sent  to  be  served  on 
said  Sarah,  to  oblige  her  to  attend,  pursuant  to 
such  Subpoena.  Saith,  deponent  intended,  be- 
fore he  sent  said  Subpoena  to  be  served  on  said 
Sarah,  to  apply  to  this  court  for  a  writ  of  Ha- 
beas Corpus  for  her,  she  being  confined  and  de- 
tained by  force  in  the  house  of  said  Blakeney, 
as  deponent  was  informed ;  and  accordingly, 
said  Edward  and  John  Weedon,  another  son  of 
said  Sarah's,  made  severally  an  affidavit,  as 
deponent  believes,  on  the  8th  of  November  in- 
stant, in  order  to  ground  a  motion  thereon  for 
a  writ  of  Habeas  Corpus  for  said  Sarah; 
which  motion  deponent  would  have  made,  but 
deponent  afterwards  thought  it  more  proper  to 
try  whether  by  service  of  a  subpoena,  said  Sarah 
would  be  permitted  to  come  to  Dublin,  to  give 
evidence  on  the  trial,  deponent  believing,  said 
Blakeney  would  not  oppose  an  obedience  to 
said  Subpoena.  Saith,  the  person  sent  by  de- 
ponent to  serve  said  Subpoena  is  not  yet  return- 
ed, that  deponent  knows  or  believes.  Denies, 
be,  or  aaid  James  Annesley,  or  any  other  con- 
cerned for  him,  or  who  carry  on  the  prosecu- 
tion against  said  Mary  Heath,  to  deponent's 
knowledge  or  belief,  have  lately,  or  at  any 
time,  by  oribei,  or  otherwise,  attempted  to  se- 
duce or  carry  off  said  Sarah  from  said  Blake - 
ney's  to  prevent  her  from  being  examined  ob 
the  trial  of  said  Mary,  as  is  untruly  insinuated 
by  the  affidavit  of  said  Heath  ;  nor  doth  depo^ 
nent  know  or  believe,  nor  does  said  James  An- 
nesley, or  any  other  person  concerned  for  him, 
as  deponent  believes,  know  or  believe,  said 
Sarah  is  a  material  witness  for  said  Heath  upon 
her  trial.  Verily  believes,  said  Sarah  is  de- 
tained in  the  house  of  said  Blakeney,  merely 
because  she  is  a  material  witness  against  said 
Mary,  and  to  prevent  her  from  being  produced 
as  a  witness ;  and  deponent  is  convinced,  said 
Mary  could,  if  she  pleased,  have  had  said  Sarah 
Weedon  to  attend  on  the  14th  instant  upon  her 
trial.  Saith,  deponent's  intention  to  send  for 
and  bring  said  Sarah  to  Dublin,  was  to  give  evi- 
dence against  said  Mary,  and  not  to  prevent  her 
giving  evidence,  as  is  falsely  insinuated  by  said 
Mary's  affidavit ;  and  denies  he,  by  himself,  or 
any  other,  attempted  to  bribe  said  Sarah  ;  nor 
did  deponent  since  he  embarked  in  the  afiaira 
of  the  said  James,  attempt  to  bribe,  or  by  any 
unfair  or  unlawful  means,  to  seduce  or  prevail 
upon  any  person  to  give  evidence  in  behalf  ef 
said  James ;  nor  doth  deponent  know  or' be- 
lieve, that  any  attempts  of  bribery  or  other  un- 
lawful or  unfair  means  were  made  use  of  (by 
said  James  Annesley  or  any  person  concerned 
for  him)  to  give  evidence  for  him  in  the  snit  be* 
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ween  bim  and  said  earl  of  Angfetea,  or  to  atif  c 
or  preYeat  the  evidence  of  any  peraon  who 
ooold  give  evidence  for  said  earl  or  for  said 
Heath ;  but,  on  the  contrary,  deponent  bath  all 
mlonnf,  since  he  enga^d  in  the  affairs  of  aatd 
James  Annesley,  carried  on  the  same  with  all 
legal  and  fair  ways  and  methods,  and  deponent 
is  determined  so  to  do  In  the  conduct  of  said 
James's  affairs.  Believea,  and  is  convinced 
by  %ety  sufficient  proofs,  that  deponent  has 
liad  of  the  same,  that  many  unfair  and  illegal 
endeavours  and  attempts  have  been  made  use 
of  by  persons  concerned  for  said  earl  and  said 
Mary  Heath,  not  only  to  bribeand  corrupt  wit- 
nesses, but  also,  by  very  unfair  and  illegal 
means,  to  intimidate  and  seduce  several  persons 
Irom  giving  testimony  on  behalf  of  said  James, 
and  to  have  said  Mary  acquitted  of  the  perjury 
of  which  she  is  indicted." 

On  the  13th  of  November  the  matter  was 
debated  by  counsel,  and  the  Court  were  of  opi- 
nion the  trial  ought  to  be  put  otf.  And  after- 
wards, by  consent  of  all  parties,  the  day  of 
trial  was  appointed  to  be  Monday  the  fourth 
day  of 'February,  1745. 

On  the  SOtb  of  November,  1744,  the  counsel 
for  the  prosecutors  moved  the  court  for  an 
mttachment  against  colonel  Johu  Blakeney,  for 
his  contempt  of  the  Court,  in  not  permitting 
'Sarah  WeedoB  to  attend  the  Court  on  the  14th 
day  of  November,  in  obedience  to  a  Snbpcsoa, 
with  which  she  was  served  ;  and  grounded  this 
motion  on  the  following  affidavits. 

**  Thos.  Carter,  eaq.  Attorney  and  Coroner  of 
i\\e  Lord  the  King  against  Mary  Hbatb. 

**  Jama  Magrath^  of  the  city  of  Dublin,  came 
this  day  before  me  and  made  oath,  that  on  the 
13th  day  of  this  instant  November,  this  de|>ouent 
accompanied  Andrew  Koas,  of  Mary*s-town 
in  the  county  of  Roscommon,  gentleman,  to 
Abbort  in  the  county  of  Galway,  where  John 
Blakeuey,  esq.  lives,  the  said  Andrew  Ross 
beinir  employed  to  serve  Sarah  Weedon  with 
m  subpcena,  commanding  her  to  attend  in  his 
majesty's  Court  of  King's-bench  on  the  14th  j 
day  of  this  instant  November,  to  give  evidence 
in  this  cause.  And  this  deponent  saith.  That 
the  said  Andrew  Ross  did,  as  this  deponent 
1»e1ievcs,  on  the  Idth  day  of  November  ser\'e 
the  said  8arah  Weedon  with  the  said  sub- 
poena; and  this  deponent  having  stood  at  a 
little  distance  from  tlic  aaid  John  Blakeney's 
house,  to  wait  for  the  said  Andrew  Ross, 
the  said  Andrew  Roas  in  some  short  time 
after  he  went  into  the  said  house,  returned 
to  deponent,  and  desired  this  deponent  to  get 
off  as  fast  as  he  could ;  and  that  when  the 
said  Andrew  Ross  turned  the  comer  of  the 
avenue  he  would  change  horses  with  deponent.  \ 
That  deponent  thereupon  believing  the  said 
John  Blakeney  intended  to  have  this  deponent 
very  ill  treated  for  coming  with  the  said  An- 
drew Ross  to  have  the  said  Sarah  Weedon 
served  with  the  said  subpoena,  this  deponent 
therefore  rode  off,  and  at  aome  diatance  from 
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the  said  house  exchanged  horses  with  the  said 
Andrew  Roes,  and,  in  some  time,  deponent 
looko<l  liehiod,  perceived  several  persons  on 
horselMck  pnrsnmg,  as  this  deponent  appre- 
hendf^,  the  said  Andrew  Ross  and  this  oepo* 
nent ;  and  tlierefure  this  deponent  rode  forward 
as  fast  as  his  horse  could  carry  him,  and  by 
that  means  deponent  escaped  any  inauVt  or 
danger  intended  him ;  and  this  deponent  verilj 
believes  the  said  persons  were  sent  in  poramt 
of  this  deponent  and  the  aaid  Andrew  Bam 
by  the  said  John  Blakeney,  with  intent  la 
treat  them  very  ill,  and  to  prevent  their  cany- 
ing  the  said  Sarah  Weedon  to  Dublin,  to  give 
evidence  against  the  said  Mary  Heath,  ••  thia 
deponent  verily  believes.*' 

*'  Thomas  Carter,  esq.  Attoroer  and  Coroner  of 
the  Lord  the  King,  agaimst  &Iart  Ueath. 

'*  Wfaereaa  there  issued  forth  of  his  majeety^i 
Court  of  Km^s- bench  in  Ireland,  and  under 
the  seal  therem,  his  miyesty's  writ  of  subpOBoa 
in  this  cause,  bearing  data  the  8th  dayor  No- 
vember instant,  directed  to  Sarah  Weedoo, 
commandinc:  her  to  be  in  the  said  Court  of 
King's-bench  on  Wednesday  the  14th  day  of 
November  instant,  to  testify  the  truth  oonoem- 
ing  a  certain  trial  between  Thomas  Carter, 
eaq.  attorney  and  coroner  of  the  lord  the  king, 
and  Mary  neath:  now,  Andrew  Ross,  of 
Marv'a-town,  in  the  county  of  Roscommon, 
gentleman,  came  this  dav  More  me  and  made 
oath,  that  on  the  13th  day  of  thu  mstant  No- 
vember, in  the  forenoon  of  said  day,  this  de- 
p<inent  personally  served  the  said  Sarah  Weedoa 
with  the  said  subpceua,  by  deliveriug  unto  her, 
at  the  house  of  John  Blakeney,  esq.  at  Abbort, 
in  the  county  of  Galway,  a  true  copy  of  the 
saiti  subpeina,  and  at  the  aame  time  gave  the 
said  Sarah  Weedon  a  Britbh  shilling  in  silver, 
and  shewed  her  the  aaid  original  sobpstna 
under  seal  as  aforesaid;  and  this  deponent 
saitli.  That  before  this  deponent  served  the  said 
Sarah  Weedon  as  aforeaaifl,  this  deponent,  as 
he  was  going  towards  the  house  of  the  said 
John  Blakeney,  met  the  said  John  Blakeney, 
with  a  gun  in  his  hand,  coming  towards  depo- 
nent ;  and  deponent  told  the  said  John  Blalce- 
ney,  that  deponent  had  a  message  to  deliver, 
which  deponent  said  he  did  not  think  pro|ier  to 
deliver  until  deponent  had  acouainted  the  said 
John  Blakeney  therewith  ;  and  upon  the  said 
John  Blakeney's  asking  what  it  was,  deponent 
told  him,  that  deponent  had  a  subpvna  to  serve 
upon  Ssjrah  Weedon ;  and  deponent  having 
shewn  and  produced  to  the  said  John  Blakeney 
a  copy  of  the  aaid  aubpfena,  the  said  John 
Blakeney  liaving  taken  and  read  it,  said,  the 
said  Sarah  Weedon  could  not  be  there  (mean- 
ing, as  deponent  believes,  in  the  said  Court  of 
Ktng's-bench)  in  that  time;  upon  which  de- 
ponent said,  he  had  so  provided  for  her,  that 
deponent  woold  engage  she  should  be  there 
the  next  day  in  time:  whereupon,  the  said 
Blakeney  swearinjirt  ^d,  he  would  take  care 
the  aaid  Sarah  Weedon  ahould  not  be  there 
the  next  day.  That  depoMBt  thereopon  begged 
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Im  migfat  see  tbe  Mid  Sarah  Weedon;  to  behind  htm,  perceired  serera]  penom  tm  borae- 

vAmA  the  nid  John  Blakeney  in  answer,  aaid,  back  pursuing,  as  this  deponent  apprehoeMy 

with  mo  oath,  that  deponent  mtf^ht  see  her,  but  the  said  James  Magrath  and  this  deponent, 

that  he,  this  deponent,  should  not  take  her  which  gave  this  deponent  the  greater  reason  to 

away;  but  this  deponent  saith,  that  he,  this  fear  some  dknger,   and  thereupon  deponent 

deponent,  went  into  the  said  John  Blakenev's  poshed  forward  as  fast  as  his  horse  coula  eany 

iHwae.  aiid  there  senred  the  said  Sarah  Weedon  him,  and  by  that  means  escaped  any  dangw 

with  tlM  said  subpcsna,  as  aforesaid.  And  upon  or  insnlt  that  might  be  intended  by  the  saki 

tliia  deponent's  senring  the  said  Sarah  Weedon,  persons,  who,  deponent  verily  befiefea,  were 

as  aforesaid,  she  said  ahe  thought  she  was  to  sent  in  pursuit  of  this  deponent,  or  of  the  said 

bave  been  sent  for  a-Thorsday  ;  upon  which,  James  Magrath,  by  tbe  said  John  Blakeney. 

depaoent  said,  she,  the  said  Sariin  Weedon,  And  this  deponeut  saith,  that  by  the  aforesaid 

flnffht  then  come,  for  it  would  be  time  enough,  means  of  said  John  Blakeney,  this  deoonent 

mnd  that  deponent  would  take  her  Tery  aafe  could  not  carry  the  said  Sarah  Weedon  to 

to  Doblin.    That  thereupon,   the  said  John  Dublin,  to  give  eridence  in  pursuance  of  the 

Bfaikeney,  who  was  present  at  the  said  aerrioe  said  subpcena ;  and  this  deponent  verily  be- 

mid  discourse  between  the  said  Sarah  Weedon  lieves,  the  aforesaid  opposition  and  behaviour 

«nd  depooent,  said,  That  she  the  said  Sarah  of  the  said  John  BUken^  was  merely  to  pre- 

Weedon  sboold  go,  and  that  he  would  take  Tent  the  said  Sarah    Weedon's   coming   to 

care  to  send  her  in  a  proper  time.    And  this  Dublin  to  give  evidence  against  tbe  said  Marj 

deponent  saith,  that  the  said  John  Blakeney  Heath.** 


behaved  and  expressed  himself  in  a  Bot  the  Court  made  no  rule. 

&^.'h^j^t?T"i  ^    ^,u^a"^'  «>«•«>  fi»'  t»'«  P««ec«Wii  noved  tbe  Court 

I'^irzh  2i*5^r:r  rSd' Jot  -  ^*'  ^»  -^^-^  ^-  »■— .  «^- 

Blakeney  having  seen  the  said  James  Magrath  /*  John  Weedon,  of  tbe  city  of  Dublin,  came 

with  deponent,  when  deponent  first  met  the  this  day  before  me  and  made  oath,  that  Sarah 

said  John  Blakeney,  as  aforesaid  ;  this  depo-  Weedon,  this  deponent's  mother,  is  now  de- 

Hait  was  greatly  affrighted  ;  and  finding  it  to  tained  against  her  vrill,  and  without  any  legal 

no  purpose  to  expect  to  bring  the  said  Sarah  process  at  law  or  warrant  against  her,  at  tbe 

Weedon  to  Dublin,  to  give  evidence  in  pursu-  Louse  of  John  Blakeney,  eso.  at  Abbort,  in  tbe 

aDce  of  the  said  subpcena,  by  means  of  the  ob-  county  of  Gal  way.    And  this  deponent  saith, 

stmction  and   opposition    of  the  said   John  that  on  Tuesday  the  SOth  day  of  October  last, 

Blakeney,  though  this  deponent  verily  believes,  this  deponent  was  at  the  said  house  of  the  said 

were  it  not  for  such  opposition  of  the  said  John  John  Blakeney,  with  deponent's  said  mother, 

Bhikcney,  that  the  said  Sarah  Weedon  would  in  order  to  carry  her  away  from  the  said  John 

readily  have  come  with  this  deponent  in  obe-  Blakeney,  but  this  deponent  could  not.    And 

dience  to  the  said  subpcena ; .  this  deponent  this  deponent  further  deposeth,  that  in  the 

therefore  went  away.    And  when  deponent  evening  of  the  said  dOth  Jay  of  October,  this 

came  op  to  the  said  James   Magrath,  who  deponent   went   with    his   brother,    Edward 

waited  for  deponent  at  a  tittle  distance  from  Weedon,  to  the  said  house  of  the  said  John 

the  said  John  Blakeney's  house,  this  deponent  Blakeney,  in  order,  if  they  possibly  couUI,  to 

epprehending  from  the  declarations  and  threats  carry  their  said  mother  away ;  but  the  gates  of 

of  the  said  John  Blakeney  towards  the  said  the  said  John  Blakeney 's  yard,  and  the  doors 

Jsmes  Magrath,  that  it  would  be  most  prudent  of  bis  house  having  been  ^ut  aind  locked,  this 

end  safe  for  the  said  James  Magrath  to  get  off  deponent  and  his  saifl  brother  knocked  at  tbe 

es  fiut  as  he  could,  this  de|Kment  therefore  de-  gate,  and  the  said  Sarah  Weedon  looking  out 

sired  the  said  James  Magrath  to  make  the  bat  of  a  window  up  one  pair  of  stairs  in  tbe  said 

of  his  way  ;  and  that  when  deponent  turned  house,  desired  this  deponent  and  his  said  bro- 

the  comer  of  the  avenue,  deponent    wouM  ther  to  go  off  as  fast  as  they  could,  for  that 

change  horses  with  the  said  James  Magrath,  the  doors  were  locked  upon  her,  and  she  could 

deponent   believing  the  horse  that  deponent  not  get  out ;  and  that  it  this  deponent  and  hb 

Tode  to  be  better  than  that  rode  by  the  said  said  brother  did  not  immediately  go  away,  they 

Bfagrath ;    and  accordingly,  the   said   John  would  be  knocked  on  the  head.     Whereupon 

Magrath  and  deponent  roide  off,  and  deponent  this  deponent  and  his  said  brother  went  away, 

changed  horses  with  the  said  Magrath  when  being  afraid  ofdangerifthey  stayed  any  longer; 

they  got  some  distance  from  the  said  John  and   this  deponeut   verily  believes,  the  said 

Blakeney's  house.    And  deponent  saith,  that  John  Blakeney  will,  for  some  unlawful  ends 

when  the  said  Magrath  and  deponent  had  gone  and   purposes,  contioue  to  detain   the  said 

irward  for  some  time,  this  deponenti  looking  Sarah  Weedon  against  her  will,  and  by  force 
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and  dureM,  ind  wilhout  »ay  kulhorily  for  si 


"  Tit  Kino  agaimt  John  Blucbnet,  caq. 
•<  Edw.  Wftdon,  of  tha  GnTelly-hlll,  i 
cooBtjrfCarloir.c 
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t'lft   tnd  funily  frequently    I'aat 
Depoaekh,  Tbat  oa  ibe  Jay  but 


deponent'! 
eacb  other. 

one  afier  a  rerdict  naa  ffiteu  iu  llie  Court  of 

Exchequer  on  a  trial,  wbtch  was  bail  between 

the  letaee  of  Jamea  AnoMley,  eaq.  and  Ibe  earl 

le  thi«  day  before  tne  and  I  of  Aogleaea,  thia  deponent  received  a  letter 


le  oath,  tbalSnrah  Weedon,  tfaia  deponent'i    rrom  this  depo 


I  (rife,  whercia  aba  men- 


mother,  ia  DO*  detained  agaiual  her  will,  and  .  tiijued  that  old  Mra.  Wecdoc,  wbo  ibeu  lived 
without  any  legal  procen  at  law   or  warrant    at    Abbort,    said,     That  aba  lired  for  many 


wiih  lord  and  tady  Altbam,  and  thai  aaid 
child  called' 


1    child 
e  Juggy  Landy  bid  a 


.__Jtber,at  the  bouae  of  John  Blake 
Mq.  U  Abbort,  near  CaUle-Blakeney,  io  the  '  lady 
county  of  Galway.    And  ibia  deponent  further    bui  tl 

depoMlh,  that  in  thaercoing  oflbe  30th  day  ,  James  Annealeyr'and  that  lord  Attham  waa 
of  October  Uft,  thh  deponent  went  »iih  hia  ;  auppoaed  or  dtemed  to  be  bia  father,  or  to 
brother,  John  WeedoD,  to  Ibe  house  of  the  aud  tbat  purpose;  which  letter  deponent  shewed 
JohnBlakeoey, in  order,  if  tbey  poaaibly  could,  'to  aereTal  gentlemen,  and  waa  tlie  fint  ac- 
10  cany  llicir  said  mother  away;  but  the  count  deponeutOTer  hadi^Mud  Mrs.  Weedon'a 
gales  of  the  aaid  John  Blakeiify's  yard,  and  |  knowing  any  thing  of  tbat  mailer,  or  of  her 
the. doora  of  his  home  haling  been  ahutand  ,  litinginsaidloi  '  "''  '  ''  '' ~  '~ 
locked,  thia  deponent 
knocked  at  the  gate ;  aod 
Wcedun  looking  out  of  the 

ir  of  itain  in  the  said  house,  desired  ibu 


said  Sarah    this  deponent    was  at  Abbort  aforesaid,    and 


lifed    with  lord  and  lady 

I  lady  eier  had  a  son  f  And 

locked     Mrs.  Weedon  declared  tliU  said  lady  Dererhad 


poneot  and  hia  mid  brother  to  go  off  as  fast  Altbam,  and  if  aaid  lady  eier  had 
aalbev  could,  for  Ihatlbe  doora  were  locked  Mrs.  WeedondeclaredtV'""  ' 
n  her,  and  the  could  not  get 


upon  her,  and  the  could  not  get  out ;  and  that  i  any  child  wbalsoerer  aince  her  comiDg 
if  thia  deponent  and  his  said  brother  did  not  |  Ireland,  lo  the  time  that  she  and  lord  All 

fail  aaid  brother  went 'away,  being  aAaid  of  I  whoM  son  be  was;   that  aaid  Mrs.  Weedon 


F  thia  del 

BBinedialdv  go  away,  they  would  be  knocked  j  had  separated.     That  depot 

in  the  heu.     Whereupon,  Ibii  d^Kment  and     Weedoa    if  ibe  knew  Jemmv  Annesley, 


I  deponent  and  his  said  brother  did  not  i  Ireland,  lo  the  time  that  she  and  lord  Allhaia 
lialdy  go  away,  they  would  be  knocked    had  separated.     That  deponent  aiked  aaid  Mra. 


r  if  they  stayed  any  hmger.     And  thia    taid  ahe  did  know  Jemmy  Annesley,  and  that 


depmwat  verity  helterea,  the  aaid  John  Blake-  I 
ney  will,  foriome  unlawful  enda  and  purposes, 
continue  to  detain  tlie  said  Sarah  Weedon 
•gainst  her  will,  and  by  force  and  dureaa,  and 
without  any  aotlioriiy  for  m  doing." 


n  of  Juggy  Landy,  asd  not  of 
;  tvherefbre  depouent  always  did 


Mr.  Thomat  Blaktnty,  attoiney,  informed 
the  Court,  That  to  his  knowledge  the  material 


material  evidence  for  I 


nent  further  deposetfa.  That  the  said  iHn. 
Weedon  has  been  fur  several  years  pan  ser- 
vant lo  the  said  John  Blakeney,  and  lived 
with  him  at  Abbort  aforesaid  ;  and  deposeth. 
That  on  Saturday  the  third  day  of  November 

„^  >"r";hrpr«.™ioi,'';«id  ";«."£•]";»»'. '1;"  ■■''"."fLs"^.  sTj.™,'.'' 

.1^   \A  j«  ^  .. .Ji^i.^__h.  .-J  _.».i3  .._j_      John  Blakeney  at  Abbort,  in  tfaia  deponent* 
should  doaoatpenlofcoata,and  would  under- .„  n..i.r/  ._j  .i. .k-  JZ\  ai_ 


take  to  pay  the  coats.  This  offer  Mr.  Mac 
Karcber,  then  present  in  court,  declined.  Mr. 
Blakeney  then  desired,  that  Edward  and  John 
Weedon,  wbo  made  the  affidaritt,  should  be 


I  way  to  Dublin,  and  there  saw  the  sa'id  Mra 
Weedon,  and  deposeth.  That  she  was  so  far 
from  being  confined,  or  under  any  manner  of 
reatrainl,  that  she  was  at  full  Idverty ;  that 
ordered  to  allend,  and  undertook  lo  falsify  iJ"?  doo™  of  the  house  were  opefi,  and  that  she 
daviU,  by  affidavit..  And  accordingly,     "«?'  "l'"  «°"  "»  "f  ":"'.'  "'  '?  '2?  !''•*=• 


their  affidaviU,  by  affidavit..  And  accordingly,  "«?'  •""  «»"  "»  "f  Ta'JLI  ^J,T 
the  Court  put  ofrthe  motion  till  new  day.. nd  •Rethought  proper.  And  deposeth, JUat  de- 
erdaredthe'^said  Edward  andJobn  Wei^^n  to  ,  P»»«'  ""  " '^  "™.*'T '?  r"  I  ^1.^ 
attend  then,  and  Mr.  Blak«.ey  to  make  affi-  f*l  ■'''*'^  S.'^^.f  .  ,o  ^^^  .  Vh! 
J.  ■•  ■    .k     _         ■■_  be  leies  to  be  trne,  that  at  13  o  clock  at  night 

d,.,l  ..  Ih.  „e.«  Umr.  ,,_,  ^^^^^  1^;^^  ^^  ^^^^  ^^  ^ 

On   the  twenty-second    day  of    Norember  '  hit  bouse,  and  tbat  they  bad  laken  or  slolea 


laid  Mrs. 


they 
I.  We. 


*'  The  Kraa  agaiiut  Johh  Blakeney,  esq. 
"  Dimiaf  BZoJieney,  gent,  maketh  oalh,  that 
he  very  well  knows  John  Blakeney  of  Abbort, 
in  the  county  of  Galway,  e«(|.  that  he  is  this 
depoDcnt's  near  relation,  and  lives  within  two 
mnca  of  this  deponent's  place  of  residence  io 
Mid  oounty,  aitd  that  he,  hia  fuuly,  and  this 


for  that  be  was  in- 
formed Ib<:y  bad  a  horse  wilh  a  pillion,  and 
thai  said  John  Weedon  rode  or  travelled  un  the 
■aid  pillion.  Deposeth,  That  this  depunent 
met  said  Mrs.  Weedon  in  Ihe  common  hall  of 
■aid  house  at  Abbort  on  Ibe  Saturday  aforesaid ; 
and  that  she  begged  of  this  drpooenl  lo  en- 
quire for  her  son  Jonny,  as  she  called  him,  aa 
■oan  aa  deponeDI  should  arrive  in  Dublin, 
and  to  moq  him  home,  far  tbat  ihc  wa*  ver  j 
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mire  he  would  return  to  his  service,  if  be  got 
bat  once  solier,  but  that  she  very  much  fesred 
they  would  keep  him  always  drunk;  and 
•eemed  i;r«||Jy  troubJed   at   his  being  taken 


^,  That  depoucnt  promised  to  enquire 
im,  the  said  John,  and  to  tell  him  what 
the  desired.  Deposeth,  That  on  Thursday, 
the  eighth  day  of  November  instant,  the  said 
John  Wecdon,  together  with  deponent's  ser- 
Tant,  called  upon  tbis  deponent  at  a  house, 
Mrhert  deponent  was  at  dinner  in  Dublin ; 
that  deponent  told  said  John  Weedon,  he  was 
sorry  be  had  quitted  his  service  without  his 
master's  leave,  and  also  told  him  what  his 
mother  said  to  this  deponent  as  aforesaid,  and 
that  she  expected  be  would  go  back.  Where- 
upon the  said  John  said,  he  never  would,  for 
that  he  was  to  be  much  better  provided  for. 
And  deponent  having  asked  him  by  whom? 
he,  the  said  Weedon,  said,  it  was  by  the 
young  earl  of  An^lesea.  Whereupon  depo- 
nent smiled  and  said,  he  was  not  Earl  as  yet. 
That  said  John  thereupon  said,  that  whether 
he  was  to  be  earl,  or  not,  he  would  provide  for 
him,  and,  at  the  same  time,  wished  that  bis 
mother  would  come  up,  for  that,  if  she  did, 
she  woold  be  much  happier,  and  have  much 
easier  bread  than  she  had  where  she  lived. 
Deposeth,  That  he  verv  well  knows  that  the 
•aid  John  Weedon  has  Seen  tor  several  years 
past  servant  to  the  said  John  Blakeney,  and 
Jived  with  him  in  his  house  at  Abbort  afore- 
said, until  he  quitted  him  in  the  night  of  the 
thirtieth  of  October  last ;  and  deponent  verily 
believes,  the  said  Mrs.  Weedon  never  was,  nor 
IS  she  now,  as  this  deponent  verily  believes, 
under  aay  manner  or  restraint,  or  in  any 
sort  confined  by  tbe  said  John  Blakeney,  or 
any  other  person  ;  but  verily  believes,  she  is 
at  fall  liberty  to  go  where  she  thinks  proper. 
And  saith,  be  knows  that  the  said  Mrs.  Weedon 
has  been  applied  to,  on  behalf  of  tbe  earl  of 
Anglesea,  to  attend  at  Wexford,  there  to  be 
examined  as  a  witness  on  his  lordship's  behalf, 
oo  a  commission,  which  deponent  believes,  is, 
and  has  been  speeding  there  for  some  time,  in 
a  cause  depending  in  tbe  High  Court  of  Chan- 
cery in  England,  wherein  tbe  said  James 
Annesley  is  plaintiff,  and  the  said  earl  of  Angle- 
sea  m  defendant." 

**  The  King  againtt  Joiin  Blakeney,  esq. 

**  Eimard  Kilkelly,  of  Liss,  in  the  coonty  of 
Galway,  cooper,  came  this  day  before  me  and 
made  oath.  That  on  Friday  sevennight  this 
deponent  was  at  the  defendant's  house  at  Ab- 
bort, in  the  county  of  Gal  way.  And  this  de- 
ponent saith.  That  as  he  was  goinff  to  the  said 
Bouse  be  saw  Mis.  Harab  Weedon,  who  is, 
mod  for  a  considerable  time  hath  heeu,  ser- 
Tant  to  the  defendant,  and  whom  deponent 
knows  very  well,  without  the  gates  of  tbe 
said  defenttat's  yard,  as  if  she  was  returning 
from  the  place  where  the  cows  were  milking, 
and  had,  as  deponent  apprehended  and  believed, 
oome  milk  in  her  hands  carrying  into  the 
lusuM.    Aad  tbis  deponent  saitb,  she  tbe  said 


Sarah  Weedon  was  alone,  and  not  in  any  sort 
of  restraint  or  confinement;  and  deponent 
afterwards,  on  the  same  day,  saw  the  said 
Sarah  Weedon  goinff  about  her  business  iu 
tbe  said  house,  and  m  no  restraint  or  con- 
finement; and  deponent  conversed  with  Hm 
said  Sarah  at  that  time  about  several  matters, 
and  sbe  did  not  mention  any  sort  of  restraint 
or  confinement,  but  told  deponent  her  son  John 
Weedon  was  ^ne  away,  and  seemed  much 
concerned  at  it.  And  this  deponent  is  very 
sure  the  ssid  Sarah  is  not,  nor  was  not  at  any 
time  put  into  any  sort  of  restraint  or  duress 
by  the  defendant." 
Court.  Call  John  Weedon. 

John  Weedon. 

Mr.  Hamard  offers  to  speak. 

CourU  We  havenoihiog  to  do  with  the  birth 
of  James  Anneslev  ;  here  is  affidavit  against 
affidavit,  we  must  hear  which  of  these  affida* 
vits  is  true.  We  are  imposed  on  by  one  affi- 
davit or  other ;  the  honour  of  the  Court  is  con- 
cerned, and  therefore,  before  we  do  any  thing, 
we  will  hear  what  John  Weedon  has  to  say. 

Mr.  Harvard,  With  humble  submission,  I 
conceive  the  hearing  of  us  atWr  this  person  i» 
examined  is  not  a  proper  time ;  this  is  now  my 
time  to  offer  what  I  have  to  say  ;  I  shall  have 
no  occasion  to  speak  after  tbe  examination  ia 
ended,  and  tlierefiire  b^  leave  to  say  a  lew 
words  now,  which  are,  that  if  this  person  is  to 
he  examined,  1  do  appirehend  it  must  be  on  the 
foot  of  some  supposed  transgression  that  he 
hatli  committed. 

Court,  No,  Sir,  it  is  to  discover  the  truth. 
We  will  have  no  concealing  of  the  truth  in  this 
court.    Swear  him. 

Mr.  Harward,  I  do  not  oppose  your  lord- 
ship's right  to  examine  tbis  witness ;  but 

Court,  Read  the  affidavit  to  him. 

John  Weedon  sworn. 

Court,    You  are  now  to  declare  the  truth, 
and  nothing  but  the  truth,  and  you  are  now ' 
likewise  to  declare  the  whole  troth.    You  are 
not  obliged  to  say  any  thing  to  criminate  your- 
self. ' 

Q.   Is  your  name  John  Weedon  ? — J.  Wee-  i 
don.  Yes,  my  lord. 

Are  you  tbe  son  of  Sarah  Weedon  ?— Yes,  I 
am,  my  lord. 

Did  you  live  with  colonel  John  Blakeney  ? 
— I  did  live  with  him; 

Is  Sarah  Weedon  your  mother  P — She  is. 

When  did  you  see  her  last  ? — 1  saw  btr  the 
30th  of  Octulier  in  the  house  of  my  master. 

Have  you  a  discharge  ? — i  have  not. 

When  did  you  leave  your  master?— I  left 
him  the  next  dsy,  the  SUi  of  October. 

Why  did  you  leave  him  P — 1  was  afraid  ta 
appear  to  him,  because  that  I  was  with  my 
brother. 

What  reason  had  you  to  fear  appearing  be*^ 
fore  him  P — For  fear  he  should  use  me  ilL 

Did  be  ever  use  you  ill  ?-— He  never  did. 

How  came  you  then  to  be  ofrakl  P    Who 

% 
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ptiMaM  jou  to  Uafe  your  roaiter?— No* 
Mjr  al  all.    I  came  away  oo  my  own  aceord. 

Jiid  you  dciiro  your  molber  lo  loa?€  him 
before  yov  came  away  P — I  did. 

Aad  wbn  did  alM  aay  to  you?— Sbe  said  ske 
ceeM  not. 

For  what  raotoo  did  abe  say  abe  conld  aol? 
—I  amid  not  IbmI  ool  the  reaaon. 

Did  aho  teH  you  abe  durat  nut?— She  nid, 
that  abe  eo«id  not. 

Did  ahe  tell  you  tbat  bar  maslur  ke|^  her 
ibare  againat  her  wiU  ? — She  did  not  tell  me  ao. 

"Wbal  time  of  the  e?euing  was  it  that  you 
went  to  colonel  Blakeney's  the  first  time  ? — It 
was  between  seven  and  ef gfbt  o'clock. 

Was  your  brother  with  you  ? — My  brother 
came  alonif  with  me. 

What  time  did  your  moiher  speak  to  you  ont 
of  the  wiadow  f**Abottt  half  an  hour  after 
eidbl. 

vfkti  line  did  you  come  away  ?— I  caoM 
away  by  day-light. 

What !  the  next  morning  ?— -The  neid  moni« 
Inf. 

What  time?  Was  the  family  up?— They 
were  up,  my  lord. 

Did  you  lie  in  the  kauae  ?— -I  did  not  lie  in 
my  maater's  bouaoy  because  1  could  not  get  in. 

Where  did  yoo  meet  your  brother? — I  was 
santfromboof^to— -/sraboandof  my  ums- 
tor's.  I  went  and  got  the  hound,  and  came  to 
take  a  mug  of  ale  at  Gfentaae,  and  there  I  met 
ny  faiolber;  and  my  brother  said,  I  am  come 
for  my  mother ;  and  I  said,  I  would  get  her 
out  ot  the  house ;  and  we  went  togetmnri  and 
when  we  came  there,  we  found  the  doors  and 
the  fale  locked,  and  ake  came  to  the  window, 
and  said,  that  she  could  not  go  out :  with  that 
I  ^nm  afiraid  ok'  nay  nnster,  and  a  boy  came 
running  out  and  aaid^  my  aaaatsr  was  coming 
with  a  wbi|>,  ami  I  madeeif  aa  fiiat  aa  1  coiiidw 

What  time  was  this? — It  w«s  about  eight 
o'clock. 

Did  you  find  the  gate  telened?— I  did,  my 
k>rd. 

What  did  your  mother  a^  to  you  P-^-She 
•aid  sbe  could  net  go  with  m :  and,  says  she. 
Go  away  about  your  business,  or  you  will  be 
knocked  on  the  bead. 

Was  your  brother  there? — ^He  was. 
*    Was  he  a  serrant  lberef«*-No,  but  came  to 
see  whether  my  motlier  was  alive  or  not. 

Was  your  mother  a  servant  there?— 8he  was 
•ervant  two  years  last  Michaelmaa. 

Was  she  a  senrant  at  this  time? — She  was 
at  that  time. 

She  said  that  she  could  not  go  ?--.She  did, 
my  lord. 

For  what  reason  ?— I  canaot  tell. 

Did  she  say,  thai  she  would  not  go  ?— 4$he 
id  not  say  tbat  she  would  not  go. 

Did  you  and  your  brother  desire  Mr.  Blake* 
ney  to  let  her  go  ? — No,  I  was  afraid  to  go  to 
him. 

Did  your  brother? — My  brother  did  not. 

Wbare  was  it  that  you  proposed  to  carry 
hcrf^To  BaUynofiloe,  to  one  Bolkley's. 


Where  further  ?— We  nropooed  to  bring  ker 
to  Dublin. 

Where?— To  Mr.  Annesley*s. 

Are  you  in  Mr.  Annesley's  service  ? — 1  am 
not 

Are  you  in  any  body's  service? — I  am  im 
nobody's  service. 

Csurt.  Hear  your  affidavit  read. 

Clerk  of  the  Crown  reads  the  affidavit 

Omrt,    Does  he  write  his  name  ? 

Cierk.    No. 

Court •  Did  your  mother  ever  tell  you  thai 
she  would  come  au-ay  ?— She  iliil  not. 

Why  did  you  akk  her  t«i  come  away  in  tho 
night  r—- Because  my  brother  came  for  her. 

Did  she  ever  tell  you  and  your  brother  that 
ahe  MTaa  oomnelled  to  suy  where  she  was?— 
Ske  did  not  tell  us  that  she  was  compelled  to 
stay. 

Do  yon  understand  your  affidavit?  How 
came  you  to  swear  in  your  affidavit  tbat  aho 
was  detaiaed  against  her  will ;  au4l  now  you 
say  sbe  was  not  ?  What  religion  are  you  of  ?— 
A  Protestant 

How  eanie  yon  lo  swear  tbat  positive  affida* 
vit  ?  Did  any  body  read  it  to  you  .'*-Yea,  aa 
attorney,  Robert  Reyne!!. 

Who  is  Robert  iUvaell? 

Mr.  Nelmm,  He  is  my  clerk,  my  lord)  k^ 
read  it  to  kim. 

Did  your  mother  tell  you  she  was  a  pri- 
aoner? — No;  butsheloldase,  she  was  afiraid 
of  her  life. 

Are  yeu  wan  of  that? — 1  am,  my  lord. 

Of  whom  was  she  afraid?— Slie  waa  afipaiA 
of  ray  k>rd  AngU:aea,  that  sbe  would  be  mur-^ 
dered  by  him. 

Was  my  lord  Anglesea  ever  in  that  country  f 
-—He  never  was. 

Why  bhoold  she  run  from  her  maatcr*s  koaa» 
without  wages  or  discharge,  because  site  wa» 
afraid  of  lord  .\nglesea  ?  Is  be  a  person  ef  suels 
aatbority  and  power  ever  colonel  Blak#ney*o 
servants,  nS  to  terrify  thorn  from  Ibeir  masler'a 
service  ?-^l  caunot  tell  that,  my  loed. 

Was  she  discharged  at  that  time  ? — Sbe  wa» 
not. 

Was  she  paid  her  wages  ?— No. 

Did  she  demuoU  her  wages,  to  come  away  f 
—She  did. 

How  do  you  know  that,  were  you  by  ?-^I 
was  not,  but  she  toU  ase  she  could  not  get  her 


Was  she  afraid  of  colonel  Blakeney's  Mng 
her  aay  harm  ?— She  was  not,  my  lord. 

Why  did  aiie  apprehend  aay  harm  from  my 
lord  AngUaea,  did  he  send  for  her? — ^There 
was  last  spring  a  man  and  a  chair  canieto  brio^ 
her  to  WexfonI,  from  mjf  lord,  but  abe  was  no 
old  woatian,an4i  would  not  go. 

Was  sbe  sumnwioed,  or  did  he  send  for  kor 
of  himself? — He  served  her  wiih  n  bit  of 
paper. 

Did  be  ofier  to  force  her  to  go  ?— He  did 
not. 

Did  you  ever  hear  that  cokmoinuftcnoy,  av 
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Mjr  body  ki  Ibe  koMt  fdraedl  ker  loftej  P— I 

More  of  die  Affidarit  U  read. 

Q.  What  ttiM  were  Mr.  Blakeney '8  outward 
doorf  wuaHy  locked  in  wieter-tiiiie  P— il. 
Booaeliinee  at  eight  or  ntno  o'ckick,  and  aoiDe- 
luiioe  not  at  all. 

Court.  Where  ii  Edward  Weedoo  ? 

Crier.  Edward  Weedoo. 

Comrt,  Where  doea  your  brother  lire  f — il. 
fie  keepe  Ui  tows. 

la  he  Ml  aoy  aer? ice  ?— >He  m  not. 

I>oeB  he  follow  aoy  trade  f-*He  has  oo  trade 
•tall. 

Did  ke  fbllow  oothiogP— Qe  followed  a 
apade. 

Where  did.yoa  get  that  borae  that  yoa  went 
to  Mr.  Blakeoey'a  oo  that  night,  the  SOth  of* 
Octohcr  ? — Prom  my  brother. 

Where  did  voor  brother  gal  him?— He 
kroogkt  him  with  him. 

Ftfoa  wheaoe  t-^Ftom  Dublin. 

Edward  Weedon  awom. 

Conn.,  Are  too  the  eon  of  Sarah  Weedon, 
Oat  liToa  with  Mr.  Blakeney  f  ^Edward  Wee- 
4m.  Yea. 

What  time  m  October  katdid  yon  go  there? 
••Thft  thifftiKh 

What  time  of  the  day  ?— In  the  e?eniog. 
What  tiaae  ?— About  7  or  8  o>ck>ck. 
Wcro^the  galea  ahni  ?— They  were. 
Waa  it  dark  ?— It  waa  dark,  m  v  lord. 
Dkl  yoo  aee  or  apeak  to  her  that  night?-— I 

did  Ml. 

Did  afev  body  elae?— My  brother  did. 

Whalmd  ahe  aay  ?— 4Mie  deaired  him  to  go 
off  aboal  hia  boaineae,  and  bring  me  with  him, 
•r  «iae  I'd  be  knocked  oo  Ibe  h^,  my  lord. 

Dkl  ake  aay  ahe  oooki  not  go  ?— ^e  did, 
vyierd. 

For  what  reaaon  ? — Bocauae  Ibe  doom  were 
locked. 

Did  ahe  aay  ahe  bad  a  nind  to  go  with  yon  f 
«— No,  abe  aaid  do  mere. 

Did  you  or  your  brother  aak  her  whether 
•be  would  go,  and  wbni  did  ahe  iay?— She 
said  no  more  than  deaired*  him  to  go  off,  and 
brktf  wie  wkh  bim,  for  if  we  etayed  there,  I 
irewd  be  knocked  00  the  bead. 

Woaabe  kept  aa  a  prisoner  ?—Aa  for  aa  t 
■mdeialaud,  ahe  waa. 

How  came  you  to  nnderatand  ao  ?— Beeauee 
Ike  geaea  were  abut. 

Wbol  time  waa  tbia  ?— About  7  or  8  o'clock. 

Were  the  galea  open  when  you  came  there 
Aral  ?— 44o,  they  were  not.  My  brother  went 
«p  Aral  10  bring  ber  out,  and  be  told'  bar  thai  I 
vaatbepo,  come  from  her ;  and  ahe  waacomiog 
•at,  and  became  ftrat,  and  be  thought  ehe  waa 
fbiowkig  bim. 

How  do  yoo  know  tkia  ?— My  brother  told 
Bolfcia. 

la  It  usual  for  gentlemen  to  abut  their  galea 
M  night  in  the  country  ? — It  ia  iu  the  oouMiy ; 
piy  aaolhereakl  abe  wasebut  op. 

you  xviii. 


Did  abe  aay  that  ahe  waa  abut  nf^  or  only 
that  the  gatea  were  shut  ?--<8he  aaid  aa.  thif, 
she  copld  not  come  om,  and  desired  my  brother 
to  go  off  and  take  roe  along  with  him,  for  iM 
be  knocked  on  the  head. 

Did  you  bear  her  speak? — I  beard  her. 
speak. 

What  did  you  hear  her  aay  ?-^  heard  her 
bid  my  brother  go  off  and  bring  bm  with  htm, 
for  1  snould  be  knocked  on  the  head. 

Did  abe  say  nothing  more  ?— She  aaid  no 
more,  but  shot  the  window. 

Court.  Read  the  first  paK  of  hw  affidavit. 

Clerk  of  the  Crown  reads  it. 

Court,  How  did  yoot^noother  know  yon  were 
there  ? — My  brother  knoeked  at  the  gate. 

Did  any  body  come  to  the  gate  ?— -Nobody ; 
but  my  mother  upeaed  the  window. 

Was  she  a  aertant  at  that  time  ? — She  waa. 

When  did  you  aee  her  before  that  time  ? — I 
went  to  her  bdfore  that  by  my6elf,about  a  month 
or  five  weeka  before,  and  abe  aaked  me  if  I 
heard  aoy  thing  oonceming  Mr.  Annealey  and 
my  lord  Anglesea ;  I  told  her  I  did ;  and  ahe 
said.  For  your  )ifo,  do  pot  speak  a  word|  for 
yqu  are  in  the  midst  of  your  eoemiea  here. 

Did  yoQ  carry  a  horse  with  you  the  dOtb  of 
October  ? — 1  did,  aay  lord. 

Did  your  mother  say  any  thing  to  you  more, 
the  time  that  you  were  with  her  before?— She 
aaki,  1  would  be  eery  desiroua  of  aeeing  Mr. 
Annealey,  if  I  was  in 'Dublin. 

Wbose  horse  and  pillion  was  it  ibAlyow  were 
fnmished  with  ? — 1  hired  them  by  M^e  way. 

Who  sent  you  to  hire  them  ? — I  hjred  them 
by  Mr.  Annesley's  orders. 

Who  gave  tboae  orders  to  you  ?— Mr.  Ao- 
nesley  huneelf. 

Your  mother  said  no  oaore  the  time  yon 
went  by  yooraelf,  but  that  yoq  were  among 
your  enemiea  there  f  —  No  aMire,  my  lord. 

Waa  ehe  a  aervani  m  the  houae  f — )Mie  waa 
aaervant-maid  m  the  bouee,  and,  aa  for  aa  I  m- 
dereland,  abe  waa  forced. 

Who  toU  you  ahe  was  forced  P— The  doora 
were  aU  locked. 

Were  they  kicked  when  your  brotfaer  went 
there  P-*-They  were  open  when  my  brother 
came,  my  brother  went  in. 

Where  did  you  oseet  your  brother  that  even- 
ing P-*- At  a  place  called  Glentane. 

Mow  long  did  your  brother  stay  before  bo 
caoM  to  you  again  P — He  came  out  to  mo 
again  in  atwot  three  ^uartera  of  an  hour. 

How  aoon  aHer  that  diil  you  return  P — He 
told  me  that  his  master  foMowed  him  out  with 
awWbfortokillhtiiO 

Did  he  tell  you  so  ?*-^fie  fold  me  so. 

Did  be  eentore  to  go  back  atterwarda  ?— 
When  he  went  back  the  fates  were  shut,  and 
be  weal  round  to  the  baelniide  of  the  hooasy 
where  there  was  a  door,  and  knocked  at  it ;  m  v 
medier  looked  out  of  the  window,  and  sai^sbe 
could  not  go :  and,  says  she,  go  your  way  and 
bring  your  brother  with  you,  fer  he  wiH  bo 
knodked  on  the  headr 
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A%  tell  you  thai  the  wascoofiMd  or  im- 
fciioiied  ?— She  did  not. 

Are  you  or  your  brother  in  any  body's  ler- 
fice  ?— We  are  lo  nobody's  senriee. 

Court.   Read  the  affidafit. 

Clerk  of  the  Crown  reads  it. 

Court,  How  Ung  isitsmoe  you  lifod  at 
Gra? elly-hill  f— I  left  it  about  two  moolhs 
ago. 

Were  you  a  house- keeper  there  f — I  Kted 
there  with  a  friend  of  uiane. 

Can  you  write? — No,  my  kMrd. 

Nor  read  ? — No. 

How  came  you  to  make  this  affidatit? — 
Them  that  examined  me,  drew  it. 

Who  were  they  f — Mr.  Goostrey. 

Is  he  here? — No. 

Did  you  tell  him  that  your  mother  wu  de- 
tained?—! tM  him  as  thus,  that  the  doors 
were  locked,  and  she  said  she  oould  not' come. 

Bid  you  tell  him  these  words  that  are  in 
your  atfida? it  ? — I  told  him  no  more  or  less 
than  what  I  ha? a  fitao  on  my  oath  here. 

To  John  Weedon. 

Q.  Did  your  mother  tell  you  that  she  was 
confined  P--8bcr  did  not  tell  me  that  she  was 
eonfined. 

Nor  you  do  not  know  it  ? — No,  my  lord. 

To  Eilaard  Weedon. 
Q,   Did  year  mother  tell  you  she  was  coo^ 
fined  ? — She  did  not  tell  me  she  was  confined. 

The  matter  wu  then  debated  by  counsel, 
after  which  the  Court  delirered  their  opinion, 
as  follows : 

L.  C.  J.  MarUnf,  We  are  of  opinion,  in  the 
first  place.  That  no  Uabeas  Corpus  can  be 
granted  in  this  case.  A  Uabeas  Corpus  for 
the  liberty  of  the  subject  is  a  writ  or  right, 
and  may  be  applied  for  without  an  affidavit  of 
the  party,  andf  was  done  in  the  cases  of  my  lord 
Leigh,  sir  Robert  Viner,  and  sir  Robert  How- 
ard. In  the  Case  of  sir  Robert  Viner,  an 
Habeas  Corpus  was  sued  for,  to  obtain  the  li- 
berty of  a  woman  confined  in  his  bouse ;  the 
woman  said  she  was  not  confined  by  him,  but 
chose  to  suy  with  him.  But  this  does  not 
appear  to  us  at  all  to  be  the  caae  here,  that 
there  is  the  least  restraint  upon  Airah  Weedon ; 
but  on  the  contrary,  that  she  is  at  her  full  li- 
berty;  for  notwithstanding  these  affidatits  of 
these  men,  it  does  appear  so.  Edward  Weedon 
of  the  GrB?elly-bill  in  the  county  of  Carlow 
maketh  oath,  that  Sarah  Weedon  is  now  de- 
tained (sworn  the  8tb  of  NoTomber)  by  col. 
John  Blakcney  at  Abbort,  near  Castle- BUke^ 
ney  in  the  county  of  Galway.  Jahn  Weedon 
of  the  city  of  Dublin  maketh  oath,  that  Sarah 
Weedon  is  now  detained  at  the  house  of  John 
^Blakcnej^,  esq.  at  Abbort  in  the  county  of  Gal- 
way ;  *  in  terminis  termioantibos'  the  same ; 
bolli  illiterate  persons,  and  yet  both  make  these 
positive  affidavits  of  her  being  under  restraint, 
when  it  appears  she  was  at  her  full  Uberty,  not 
only  before,  but  alUr  tbcss  a^fidarits 
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These  affidatits  were  made  by  markmcBi  and 
therefore  the  Court  sent  for  the  person  that 
drew  the  affidatits,  to  know  why  he  drew  them 
in  the  manner  they  appear  to  im  ;  for  upon 
the  table,  these  men  hate  dedarsd  thai  tncy 
do  not  know,  nay,  thej  cannot  say  they  bis- 
liere,  that  she  is  restrained  of  her  liberty.  Catt 
we  then,  when  they  hare  declared  that  their 
affidavits  are  not  true,  grant  the  Habeas  Cor- 
pus ?  By  no  mesns.  Consider  the  coosaqi 


of  these  things :  By  taking  a  horse  in  a  re- 
plevin, a  man  may  *be  guilty  of  felony,  if  a 
person  has  a  mind  to  knock  down  every  body 
that  stands  in  his  wiiy,  and  procures  otbeta  to 
impose  upon  the  Court  by  sffidavits  in  order  ta 
prevent  all  opposition ;  in  that  case  the  Court 
will  exert  their  authority,  and  punish  the  per> 
sons  that  imposed  upon  them.  We  are  of  opi* 
nion,  there  is  not  tne  least  colour  of  grannng 
the  Habeas  Corpua  ;  for,  to  whom  most  it  bo 
directed  but  to  Mr.  BUkeney?  If  Mr.  Btake- 
ney  does  not  obey  the  Habeas  Corpus,  he  must 
be  attached:  If  be  does  lie  must  came  to  Dob* 
lin  ;  snd  the  prosecutor  lias  declined  to  pay  tlM 
ezpence  of  all  this. 

The  next  point  to  lie  considered  ii,  whether 
these  men  could  be  attached  for  hX%\tymm 
tlieir  sffidavits  ?  I  am  amazed  to  hear  it  said, 
there  are  no  precedents  of  persons  being  at- 
tached for  prevarication  ancl  impoeiBg  on  Iha 
Court :  May  be  not  in  this  case,  but  in  most 
great  causes,  that  have  been  hmg  depeadiiig, 
such  things  have  happened.  Suppose  a  nsan 
in  an  affidavit  to  put  off  a  trial,  should  swear, 
that  such  a  bond  was  perfected,  and  be  ex- 
plains himself,  when  he  comes  to  be  examined, 
tbst  he  hesrd  such  a  one  say  so ;  is  not  bo 
guilty  in  eousdenoe  of  perjury,  and  ought  hm 
not  to  be  punished  for  prevarication  and  for  IIm 
imposition  ?  1  can  give  instances,  where  per« 
sons  have  endeavoured  by  artful  affidavila  to 
extort  exorbitant  bail,  for  which  they  have  been 
committed  by  the  Court 

Now  as  to  these  two  persons,  they  hare 
sworn  in  the  moat  express  terms  in  their  affi- 
davits, every  thing  wnich  is  necessary  to  in- 
duce the  Court  to  grant  an  Habeas  Corpus.  I 
muiit  own,  if  there  waa  an  inducement  to  do 
thb  from  filial  piety,  I  should  be  very  teodar 
how  I  committed  them ;  but  it  is  plain  they  aro 
not  induced  by  that  motive ;  what  they  did, 
tbev  did  it,  that  they  might  be  employed,  aa 
wcU  as  others,  by  Mr.  Annesley,  not  out  of  fi- 
lial ivety  to  free  their  mother,  whom  they  knew 
to  be  at  liberty,  nor  b  there  the  least  appear- 
ance that  they  had  such  a  motive.  Therefore^ 
as  they  have  endeavoured  to  impose  upon  the 
Court,  aud  injure  an  innocent  person,  Mr. 
Blakeney,  I  think  they  ought  to  be  committed. 

Mr.  Jttst«  Ward,  The  only  thing  to  axcoso 
them  is  their  ignorance.  But  as  the  matter 
now  stands,  it  is  pbin  that  the  person  who  drew 
the  affidavits,  knew  tliey  were  false,  knew 
that  these  men  swore  to  a  ftct  they  did  not 
know  to  be  true.  Really,  a  man  of  business 
must  know  the  practioe  ia  drawing  affidar^ti^ 
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mud  what  kind  of  affidariti  will  lenre  the  cod 
propoted^  hy  them ;  but  thete  men  svrear  far- 
ther, and  tay,  tiiattbeytoM  him  the  aame 
•tory  thev  did  bow:  If  that  be  true,  he  drew 
thaeeaflraaTito  moat  falsely;  he  led  them  into 
pttjory,  and  is  as  guilty  as  they  are,  and 
ahoukl  aa  certaialy  be  punished,  if  we  had  him ; 
hok  IJknA  OD  inquiry,  he  is  not  here ;  therefore, 
•a  wa  batre  nobody  else  to  poniab,  we  must 
piMikb  these  men,  who  hate  thus  prevaricated 
and  imposed  upon  the  Court. 

JL  C.  J.  It  is  a  moat  wicked,  profligate  thing 
in  au  agent,  to  make  an  illiterate  man  awear 
aa  affidavit  he  knows  to  be  false:  Whether 
that  be  Goostrey's  case  or  no  I  will  not  say, 
baaaoia  he  is  not  here  to  clear  himself,  but  it 
looks  very  like  it. 


Monday ^  Fehruary  4. 

Mations  ia  behalf  of  the  crown  finr  patting 
cff  the  Trial  till  next  term.* 

*  SoL  Oem.  for  the  crown.  My  lord,  the  high 

*  ahetilT  has  been  applied  to  several  times  to 

*  give  a  copy  of  the  panuel,  according  to  cos* 

*  torn,  to  toe  agent  for  the  prosecutors ;  but  he 

*  haa  not  hitherto  been  able  to  procure  one, 

*  tiMHigb  the  Other  party  has. 

'  X.  C<  J.  The  snerin  could  not  give  it  with- 
<  out  leave  of  the  Court. 

*  S0L  Oen.  The  Court  is  seldom  or  never  an* 
'  filied  to  on  that  account,  the  sheriflT  usually 

*  gives  oopies  of  the  pannel  to  the  parties, 
'  without  any  application  to  the  Court,  two  or 


« to  the  other? 

*  If  r.  Spring,  for  the  traverser.  The  gentle- 
*  laen  concerMd  for  the  prosecution  have  served 
«  us  with  notice  of  a  motion  to  put  off  the  trial, 
^  and  therefore  we  hope  they  will  make  their 
<  motion/ 

And  desired  the  notice  might  be  read. 

Clark  of  the  Crown  reads  the  notice  aa  fol- 
lows, vis. 

**  Counsel  in  behalf  of  his  majesty  will  move 
Ibe  Court  on  Monday  morning  next,  to  put  off 
the  defendant's  trial  until  Fri&y  next ;  which 
motiao  will  be  grounded  upon  aflldavits  this 
day  filed  in  the  proper  office,  and  upon  the 
affidaviU  of  Mary  Heath  and  of  Daniel  Mac 
Kareher,  esq.  made  in  this  cause  in  the  last 
Micbadmas  term,  and  the  nature  of  the  case  and 
naaons  to  be  offered. 

«« Dated  this  Sod  of  Febmary,  1744.'' 

*  In  the  motions  for  putting  off  the  Trial, 
what  is  marked  with  inverted  commas,  are  not 
in  the  trial  printed  by  permission  of  the  jo^pes, 
bat  taken  from  two  other  copies  of  the  Trial 
printed  at  that  time  (one  in  folio  and  the  other 
in  octavo),  in  order  to  render  it  mora  com* 
flalir^lWaifr  Xiiti9n. 
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<  Sol.  Oen.  We  deswe  first  to  see  if  there  be 

<  a  jurv  ;  we  have  a  right  also  to  know  if  the 
'jury  nave  been  rightly  summoned. 

*  The  bailiffs  beiug  called  to  prove  the  som- 
'  mooing  the  gentlemen  mentioned  in  the  pan- 
'  nel,  they  appeared,  were  sworn,  and  the  pao- 
■  nel  was  called  over. 

*  Sol.  Oen.  1  observe,  my  lord,  that  several 
'  of  the  gentlemen  mentioned  in  this  pannel  ara 
'  out  of  the  kingdom,  and  well  known  by  all  of 
'  us  to  be  out  of  the  kingdom ;  several  others 

*  live  in  distant  counties,  out  of  the  county  of 

*  Dublin ;  some  are  old  and  infirm,  and  on- 
'  capable  of  serving  on  juries  for  sevona)  yeaii 
'  past ;  others  have  been  dead  several  years  *; 

*  and  some  are  six  clerks  in  Chancery,  and 
'  officers  in  the  Custom*  hotiae,  who  neither  eaa 
'  nor  are  obliged  to  attend. 

*  X.  C.  J.  All  persons  summoned  ooffht  to 

<  appear,  and  then  shew  cause  why  they  uonid 
«  be  exempted  ftom  serving. 

*  The  Jury  being  called  over  twice,  eight  of 
'  their  number  only  appeared. 

«  Sd.  Oen.   My  lord,  1  see  aoly  e^t  gen- 

*  tiemen  of  the  jury  attend,  and  if  eight  aiora 

*  of  these  in  the  panoel  had  been  m  the  king^ 

<  dom  they  would  not  have  attended.    Mem  • 

*  bers  of  parliament  are  exempted,  and  so  ara 

*  officers  m  the  court  of  Chancery,  and  Custom- 

*  house.    Others  are  disabled  from  attending 

*  by  absence,  the  infirmities  of  old  age  and 
'  death ;  so  that  if  both  sides  were  prepared,  as 

*  there  is  no  jury,  there  can  be  notrial  this  dav  ; 

<  for  talesmen  are  not  admitted  on  triab  of  this 

*  kind :  therefore  we  are  under  no  necessity  of 

*  making  our  motion  for  pOtting  it  off  to  Fnday 

*  next 

'  Court.  We  had  some  thoughts  of  bringing 

*  00  the  trial  next  Wednesday,  butXthere  is  a 

*  sitting  of  Nisi  prius  that  day,  and  other  suitors 

*  are  not  to  be  injured.    Let  the  trial  tliereforo 

*  be  put  off  until  Thursday,  if  it  should  be  nut 

*  off  longer  there  would  not  be  time  for  jode- 
'  ment  that  term  ;   but  the  attomies  should 

*  consent.  Mrs.  Hrath,  do  you  consent  it  should 
'bepntoff? 

<  Af  ary  Heath.  Yes,  my  lord. 

*  The  agent  for  the  prosecutors  was  asked 

*  whether  ue  would  consent  to  bring  it  on  a- 

*  Thursday ;  bnt  he  said  he  would  not  coma 
'  into  any  such  consent,  nor  had  ha  any  autho* 

*  ritv  so  to  do.' 

llie  counsel  for  the  traverser  informed  the 
Court,  that  their  witnesses  were  in  town  at 
great  expence,  and  hoped  the  counsel  for  tha 
prosecutor  would  agree  to  prosecute  at  tha 
day  prefixed,  and  not  then  move  to  put  it  off 
longer. 

'  L.  C.  J.  The  reasons  given  to  da jf  for  pot- 
'  ting  off  the  trial,  I  can  tell  you,  will  not  ba 

*  sufficient  next  Thursday  for  putting  it  off  any 
'  further ;  if  the  great  expences  attending  tM 

*  trial  are  to  be  saved,  the  sooner  the  trial  cornea 

*  on  tha  better. 

'  &/.  Oen,  We  intended  to  have  tried  thif 
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t|V«fli«ii  U^dny  ;  but  Mr.  Mm  KerelMr,  who 
ODudoolf  tbis  affiur,  and  it  tin  only  peraMi 
that  tboroiltflily  kiNrirs  tbe  crideiMM  inroper  t6 
be  produced  to  prof€  tbe  indictflMOt,  is  mi  the 
other  aide  of  the  water,  detained  by  contrary 
whida  ;  and  so  likewise  are  Monie  of  our  moat 
material  witnessea,  who  are  dailv  expetted  : 
there  are  ae?en  packets  doe.  (t  Rlr.  Blac 
iiercher  and  our  witnesses  oanie,  we  will  im- 
medkldy  go  to  trial ;  if  mot,  we  cnmiaC. 

*  Mr.  Bni2ilrer#,  for  tha  timveraer.  I  bope» 
my  lard,  that  botli  parties  aball  be  coafioed  to 
pvticulsr  hoora  to  ezamiae  Ibatr  witnesses 
in;  Ar if tbeproscculsrs, wboaduunine  fimt, 
abaold  take  tm  a  Ions  tiana,  the  trafttaer 
migbt  be  thereby  atlotM  in  tiasa  far  the  caa* 
mioatwB  of  tier  witneases :  I  bamMy  caooaira 
both  parlica  ehonid  cxanhM  an  etjnal  number 
of  hours  in  turn. 

*  Mr.  Hflnrardl  Sacb  a  mla  was  nerer 
nrnide,  my  lard,  I  am  pretty  certain,  an  trials 
of  this  kind. 

*  Mr.  Just.  Ward.  I  have  had  the  bonaur  of 
being  a  contiiderable  iiant  ou  Hie  bench ;  I 
cannot  now  nretend  to  bear  fatigue  as  w^ll  as 
formerly ;  but  1  hope  1  shall  take  care  that 
tba  jurors,  or  myselt,  shall  not  ba  In  daagar  of 
being  deatroyed. 

'  L.  C.  J.  C3Baminiag  ky  bears  is  not  so  un- 
precedented, it  waa  the  old caslom  among  tlm 
itonsana  to  examine  by  the  hoar-glass.  Oeo- 
tlemen,  I  think  proper  to  mcntk>n  to  yau, 
That  no  witness  shall  be  examined  imlets  bis 
evidence  be  previodsly  opental  to  the  Court, 
and  that  one  counsel  of  a  side  only  ia  to  ex- 
auma.' 
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Thursday  Morning,  February  f, 
TbeCourtbdogsat,  ^ 

*  Soi.  Gen.  for  the  Grown.  My  lord)  I  meii- 
liniied  to  your  kmlsbiplast  Monday,  that  Mr. 
Mac  Kercher  and  several  of  our  mostmatdrial 
ivittie^sfs  were  on  the  other  side  of  the  water 
\^'aiting  for  a  passage ;  if  they  had  arrifed, 
%re  sbonid  willingly  bare  tried  this  traverse  to 
day ;  bat  it  baa  ao  bap^iened  canlrarv  to  our 
expectation  that  they  are  not  yet  arrfved,  and 
therefore  as  we  are  not  yet  furnished  with 
our  mstertal  eridences,  or  with  any  person 
aoqnainted  with  the  evidence  proiKr  to  be  ap- 
plied to  prove  the  facts  in  the  iuuictment,  we 
cannot  with  safety  go  to  trial.  Cotonel 
Weldon,  my  lord,  who^  is  known  to  be  a  gen- 
tlcnnan  of  great  wnrth  and  reputation,  has 
been  -senred  whh  a  Hubpeena,  but  is  eilrettdy 
ill  of  the  ^out  in  bis  bed,  and  tbongh  a  Yet^ 
material  witness  and  wiHiog  to  give  bis  evi- 
dence, be  is  not  able  to  travel  to  town  witbont 
endangering  his  life,  and  the  prosecutors, 
without  the  benefit  of  bis  tebtimony,  cannot 
properly  proceed  to  trial.  I  tberelbre  only 
move  your  lordship  that  this  trial  may  be  put 
off  till  the  first  day  of  next  Easter  term. 

■8eij.  Manhmfty  for  the  crown.  The 
traverser,  my  lord,  removed  this  indictment  in 
Uotaberlait  by  CtrtiQrari  ftom  Hm  tfominis- 
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sian  of  Oyer  knd  Tcmsiner  into  tUs  court  an 
the  very  day  it  was  to  have  baen  tried,  afber 
aba  bad  put  tbegeattamnn  for  tka  pmsacotiosi 
to  all  tbe  expencc  of  a  trial,  far  want  of  giving 
them  previous  uotioe  of  ber  inlsiitiana  ta  pnft 
it  off.  And  on  tlie  f  tb  of  Navennber  when 
she  appeared  on  bar  traverse  in  this  couA,  ott 
bar  bars  allegssioo  that  she  waa  not  prapnre^ 
ta  tske  bar  UW,  aha  waa  fiutber  iaiulgcd^ 
and  liad  till  aba  latb  fivnn  bar,  to  prapara 
herself  for  it,  though  dw  gantlaasco  warathsB 
also  ready  for  trial. 

*  On  the  iStb,  Hm  day  inooMdialely  pre- 
ocdio^  tUs  hut  day  uMoinlad  by  tba  Conrt  far 
ber  Snal,  the  otniiisai  for  tba  traveraar  agaia 
mavnd  to  pot  off  tier  trial  an  bar  aingiaafi* 
darit,  Ibatabe  bnd  aaow  isSarial  witoaasaaiH 


England,  attd  in  remote  iriaam  of  this  kin^ 
dom,  and  upon  that  founuation  alone  her  trial 
was  put  oif^till  this  term.  We,  my  lord,  havn 
given  regular  and  timely  notioa  to  tbe  agent 
ibr  the  traverser,  that  we  would  apply  to  your 
lordship  to  put  off  tbe  trial.  ABilavits  we 
have  to  shew  that  wa  are  not  prepared  to  come 
to  trial,  and  tberefbra  wn  bapa  wa  aball  have 
tbe  like  ladnlgewLa'witb  tbn  traverser  to  fut 
it  off  till  nest  term,  aapeeially  aa  this  is  ibe 
flint  applicatian  af  that  kind  we  bare  mmbi 
•ml  aa  we  ksaa  fermeriy  bean  pnt  to  ao  grsnt 
inconveniences  and  obargeaby  tbe  nafaiaar'a 
affnclid  dtlsii, 

'  If  your  lordship  pleanea  that  Mr.  Ma6 
Kefcber*a  affidavk  awom  tbe  Idtb  af  No- 
vember last,  which  waa  read  npon  Iba  tm« 
veraer's  motion  to  put  off  bar  tnal  last  term, 
may  be  now  read. 

'  Court.  Let  Mr.  Mao  ILereber'a  affidavit  be 
«raad.' 

"  The  Kino  againtt  Mary  Heath. 

**  Daniel  Mac  Kercber,as^.  aa  page  4.*' 

Mr.  MbrihalL    I  pray  my  lard,  that  Mr. 
Nelaon*s  alfidarit  may  be  rassi. 
Court.  Read  his  affidavit. 

Tke  King  against  Mart  Heath. 

'<  Richard  Ne(foa,of  tbe  city  of  Dublin,  gant. 
maketli  oath,  that  ba,  this  deponent, being  em* 
ployed  as  agent  on  behalf  of  the  proaecntors,  be 
prepared  bncfa  ^r  cownael,  and  aant  aeveral 
i^ibpsenasfar  wiuicsaea  to  aavenl  carta  of  tMc 
kingdom,  to  give  evidence  on  babatfaf  hiatnn* 
jesty  against  tbe  traverser  on  bar  trial,  which 
waa,  as  deponent  behevea,  appointed  to  ba  bad 
on  the  M  day  af  Febmafy  inaUot.  fiailbt 
that  by  a  letter,  which  thia  daponcnt  lately  Te> 
crived  by  paat  from  Mr.  Mac  Kereber,  dirtai 
London,  the  10th  of  January  last,  this  dape* 
neot  verily  Mievea  aaid  Mr.  Mac  Kerobdr  did 
on  or  about  the  ITtb  day  of  January  lastieave 
Landon,  in  order  to  come  to  tbia  kingdom,  to 
"carry  ob  tha  proesontion  against  tbe  traverser, 
tbe  said  Mac  Ker^Mr  being  one  ct*  the  wrin* 
oipti  persons  concerned  in  carrying  oa  saitl  pro- 
aecution;  and  verHy  Mieiwa,tlw  said  Mae 
Kercher  is,  and  baa  been,  -at  Park-gnSe  or 
Holyhead  liar  some  di^  pM,  ind  weaM  #art 
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beM  liere  before  tint  «mm,  if  tiM  wind  liad 
■uiwid  Ibr  a  fy»SI^  $  <>»^  ^i>  dqioneol  ex-* 
MfllB  Wn  ID  UM  kmgdon  m  torn  w  tiic  iriod 
MQiiiiea  iku  for  •  psitafe  ftom  Hoijrbead  or 
Fu4i»f«l».  Iflsjrt,  he  belierat  that  WiUiui 
OmMtrnf  h  a  ■lawiiil  wittieai  to  lie  {HiwIacHi 
igainit  dofaadut,  and  Micvw  said  CkioBlivy 
aMotkeMy  wIm  are  wttaeans,  as  depoacot  be- 
iiaafS|to be  ftoditeed  aaaiBtt  tbe  traveieert  art 
wailiBf  with  «id  llae  Kerahcr  ali^irk-nte  er 
Dolyhtad  for  a  |iMsaga,  aed  belierrt,  that  ao 
effMaal  prMt^utioa  caanet  be  OMried  oa 
agaiart  said  Heath  until  said  Mac  Kercher 
eooBestolbts  kingdom. — Sworn  Uie  2d  of  Fe- 
ihMry»  1^44." 

Wbr^  MimtkaU,  I^raj,  wiy  tord,  that  theaf* 
Mmk  of  Babert  Kenaedy  aoay  be  iikewiee 
fftai,  which  wiAioforiB  your  laidahia  efaoloaet 
WaMoa'a  state  of.hcalili. 

Coarl.   Aeadhb 


A.  D.  1744v 


in 


**  Tkg  &IMG  against  BiiaT  Heath. 

»  JUertf  Xaaaetfir,  af  tbe  eity  of  DnbKa, 
laahclh  aath,  that  ea  tbe  Srth  dayof  Jaaaary 
het,  he,  this  deponenc,  eerred  Arthor  Wetdoa, 
ci^  with  a  8ubpst n^^  issa^d  out  of  and  under 
thaasal  of  this  oaart,  dated  the  88tb  day  of 
Natatiibcr  last,  by  ddtfeiiwf  aale  tbe  said 
Afflfaar  WcMn^at  his  house  ia  Rahcea,  in  tbe 
Qaeea^satoatjs  acbfyof  said  6abpMa>aad 
at  ssme  time  shewed  him  the  original,  sad 
oflcred  him  a  British  shilling  in  silver,  which 
he  refused  to  take.  By  which  Subpcena, 
said  WchkHi,  aad  others  theraia  named,  ivere 
teydiad  to  -be  iu  tids  court  on  Monday,  the 
4th  day  af  February  then  next,  between  the 
liosrsaf  aeveo  aad  eight  of  the  clock  in  the 
iweaoon,  to  testify  on  behsif  of  his  majesty 
ooucening  a  certain  perjury,  whereof  Mary 
Heath  stands  mdided.  And  saith,  that  at  the 
tiiBe  Ibis  deponent  served  said  Weldon,  betoM 
deponeat  he  woiiM  aioet  willinriy  attend  ia 

Suiaaaaceof  said  aubpcena,  but  Uiat  ha  waa  so 
1  flC  the  gout,  that  he  ceatd  not  Stand,  or 
aeaiceitir,  and  that  he  would  not  venture  his 
life:  aad  that  the  week  before  he  had  tbe  gout 
in  Ma  stomach.  And  saith,  said  WeMoa  then 
nppMtfad  tothis  dppoaent  to  be  very  weak  and 
in,  and  was  nel>  as  deponent  believes,  able  to 
walk  eae  asep,  nor  was  he,' as  he  believes,  able 
la  trav^  m  a  aaaeh  orcarriage  from  his  hfuse to 
PsMiuwithowt  great  daagerandbaagardofbiB 
lifc  ;  4lid  rertly  belieres,  said  WeMoa  Is  wot,  nor 
taaaittaBbeeB  able,  without  the  g^reatest  danger 
-to  his  life,  to  travel «  a  carnage  or  otherwise  to 
OabKa;  said  verily  believes,  saM  Wddeaisa 
fatiliihil  witama  to  be  proiaoed  on  behalf  "dl'  his 
^UBJsslj  agakst  the  trarrerser,  on  tbe  tndiot- 
%Mnt«r  peijmji  sgaiast  Imt)  aad  verily  be- 
ttevca  the  asid  Mary  Heath  cannot  be  aflee- 
4anily  pteeetuted  upon  said  ladiUBsent  wMout 
4fce  ISBtlmony  lof  said  WeMen ;  and  hetieves  aakl 
WeMoD  weald  readily  attend  to  give  eridenoe 
wa^  ttial^  eaid  Maty  Heath,  If  he  could  4o 
4t  withewteadant^ng  his  life ;  aad  verily  be- 
%eve^,  and  daubts  not  bat  said  Weldon  wiH  at- 
ttWMlii  ihm  tfiidtnaa^  bsbalf  of  to  iMi«iigr 
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OB  the  tridi  of  asid  Healh,  m  case  Ibe  trial  ba 

C^ofTto  next  term,  aad  that  aaal  Weldon  wiU 
tiiea  able  to  travel  with  safety  to  his  lile^— • 
Swera  thetNh  oTFebrnary  1744." 

•  Mr.  TiMlal.    Biy  tord,  it  ia  the  intareat  ef 
'  aociety  to  bring  omadera  to  jaaltce :  tbe  gjam^ 

*  tiemen  who  coaduot  this  proaeeu&ion  ware 

*  iWlly  prepared  ior  a  trial  belore  Ibis  afiiir  waa 

*  reatoved  by  Certiorari,  and  ainca  it  waa  aa* 

*  moved  into  thia  court  them  waa  a  day  up* 

*  pointed  lor  trial  last  term;  the  wlUnsscs  osasa 

*  to  tswnftam  several  parts,  at  great  aspaaoa^ 
'aad  ia  regard  the  traterser  was  act  4hea 

*  ready,  the  trial  was  put  ofl^  wiMch  pat  tha 

*  praascaters  tofpieat  taadships  in  preparing  ai 
'  diabreat  timea  fiv  the  axpecMed  trial.  fib« 
'  affidavits  winch  hate  been  resd  4ave  wmm* 

*  tinned  tliat  some  of  our  witnesses  are  at  th# 

*  other  side  of  the  water,  awd  thst  oekmel  Wal* 
'  don  has  been  served  with  a  Suby«as»  aad 
<  wouM  attead  if  peesiUe.  And  for  these  sea* 
'  eons  we  hope  year  lordships  wiU  pat  off  tha 
'  trial  tii  aext  term.' 

«  Coarl.  Was  Mr.  WcMoa  bomid  over? 

*Mr.Nekom.   Mo. 

<  Mr.  iMy,  forthe  traverMr.  Iwaaldbam# 

*  bIy  inform  yoar  kirdships,  that  when  the  pro^ 

*  eecoters  sppKed  topush  oa  this  trial  last  tero^ 

*  there  was  no  pretence  then  efieted,  thatasl* 
'  Weldoa  was  a  luatorial  wttaess  for  them.  1 
« pray  that  Mary  lieath'a  aiidaf it  may  hf 
•read.' 

Which  was  accordingly  read,  as  likewise  tba 
ethers  to  eppoee  the  ssmI  motion. 

**  The  Ring  against  Mart  Hkath. 

«  The  traverser,  Mary  Heath,  liiaketb  naib. 
that  her  plaoe  of  abode  is  in  London,  in  the 
kingdom  of  Great  Britain,  and  deponent  having 
lived  for  se««rsl  ycsrs  with  Mary  lady  Akham, 
wife  of  Arthar  late  lord  Akham,  was  prevailed 
npoa  to  come  to  tliis  kingdom  in  tbe  mesth  ef 
October  1743,  in  order  to  beexaaMued  as  a  wit* 
aess  upon  a  trisi,  that  was  had  at  the  bar  cf  the 
Exohsquer  in  this  kingdom  in  MicbaslsMa 
term  1743,  between  Campbell  Craig,  lessee  af 
Jsmee  Annedey,  aad  tbe  right  lienasvabia 
iUcbardeariof  Anglesea;  asddepeneat  waa 
exsmined  on  said  trial  on  behaif  af  aaid  aaii. 
And  saith,  that  afW  said  trisl  waa  over,  deaa- 
tient  was  j»revsiled  upon  to  cootiane  ia  this 
kiopfdom,  m  order  to  be  examined  as  a  witaass 
on  behalf  of  said  eari  in  a  cause  depeadiag  ia 
the  Chancery  in  Eagland  betweea  aaid  Jamm 
Annesley  and  said  earl  of  Angleaaa ;  and  depo- 
nent was  examined  as  a  witoem  in  said  causa 
IB  or  about  October  last,  by  virtue  af  a  com- 
misskm  from  Enghmd,  whmh  waa  then  apaei- 
iug  at  Wexford ;  bat  sease  time  belsre  dep»* 
ncnt  was  so  eaanuBed,  she  was  amatcd  aper 
a  warraat  4br  perjury,  aUeged  to  be  oommitlad 
by  her  in  her-evideace  oa  aaid  trial;  aad  tfm 
doors  of  the  hoase,  ia  whksb  deponent  bidged 
in  Lattaa's-'oaart,  Dublin,  or  libeiiits  theree^ 
were  broke  opea  when  deponent  was  ao  nmart 
«1  by  a  paroel  ef  bailittier  aettera,  aomeaf 
wimi  tiechMd  they  tedwaitod  ftrmtaffoitiSi 
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of  Mary  Heath, 


[« 


nitj  to  find  deponent  wlkne.  And  when  depo- 
nent was  to  trreeted,  the  wae  bron^^t  fttMi 
her  laid  lodgings  to  Henry-street,  nnd  from 
thence  towards  said  James  Aonesley's  bouse 
or  lodgings  in  College-green;  and  in  the 
road,  some  of  the  persons  that  arrested  de- 


ponent, or  attended  them,  directed  that  depo- 
nent should  be  brought  to  Castle-street ;  and 
deponent  was  acoordiiu;^  j  brought  to  a  taTem 
la  CasUe-street,  and  mm  thence  to  a  public- 
house,  as  denooent  believes  it  to  be,  in  Christ- 
church- yard;  where  the  person  befora  whom 
deponent  was  brought,  declared,  he  belie? ed  it 
was  not  a  bailable  offence ;  and  several  persons 
that  appeared  as  agents  for  said  James  Annes- 
lejr,  seemed  to  doubt  whether  bail  could  be 
taken  for  deponent ;  but  at  length  said  person 
honnd  deponent  in  recognisance  of  1,000t  and 
each  of  the  securities  in  500/.  to*  the  best  of 
deponent's  remembrance,  and  honnd  deponent 
to  appear  at  the  sessions  of  Kilmainharo,  and 
nfused  to  bind  deponent  to  appear  at  any  other 
place.  And  deponent  is  informed  and  ImieTes, 
that  there  were  not  any  examinations  returned 
to  Kilmainham  against  deponent,  but  deponent 
was  bound  over  to  appear  at  the  commissioo  of 
Oyer  and  Terminer  neld  in  or  about  October 
kst,  and  was  obliged  to  giro  security  fcr  depo- 
nent's appearance  there.  And  deposeth,  tnat 
deponent's  business  and  afiairs  require  her  at* 
tandanoe  in  London,  and  her  being  obliged  to 
stay  longer  in  this  kin^om  will  be  very  in- 
oaneenient  and  prejudicial  to  her ;  and  saith, 
that  the  attempt  to  put  off  deponents  trial  is 
made,  as  she  veril  v  belieres,  witli  intent  to  har- 
rass  and  distress  deponent,  and  the  said  earl  of 
Anglesea  and  Charles  Annesley.  And  depo* 
Bent  is  informed,  and  verily  believes,  there  are 
at  this  time  in  this  city  at  least  fourscore  per- 
aons  that  have  lieen  subpcenaed  and  brought 
hither  from  difierent  parts  of  this  kingdom  at 
great  costs  and  expences  to  attend  aiuine  exa* 
mined  as  witnesses  on  behalf  of  deponent  upon 
her  trial.  Saith,  that  several  of  said  witnesses 
aro  old  and  infirm,  and  believes  in  her  con- 
aeicnce,  that  if  her  trial  should  be  put  off  to 
another  term,  several  of  her  most  material  wit- 
nesses may  die ;  and  verily  believes  it  will  not 
be  possible  at  a  future  time  to  get  her  said  wit- 
nesses together,  if  they  are  once  dispersed,  or 
go  to  their  respective  places  of  abode.  And 
aaith,  there  are  two  penons  lately  dead,  that 
were  very  material  witnesses  for  deponent. — 
Bwom  the  6th  of  February  1744." 

'*  ITu  Kino  against  Mart  Heath. 

*^  Michael  Lacy  tjoi  CvxMn^in  the  county  of 
■Wexford,  gent,  maketh  oath,  That  he,  this  de- 
ponent, has  been  employed  by  the  right  ho- 
nourable Richard  earl  of  Anfflesea  in  bringing 
several  witnesses  to  this  city  mm  several  parts 
of  the  country,  to  give  evidence  on  behalf  of  the 
traverser  upon  her  trial  in  this  cause;  and 
•aith,  there  are  now,  and  for  some  days  past 
have  been,  in  this  city  upwards  of  80  witnesses, 
who  have  been  brought  from  difierent  parts  of 
this  kingdom,  ia  order  to  give  tcitimoiiy  on  be- 


half of  defendant  on  her  trial,  many  of  whooi 
are  persons  of  figure  and  fortune,  and  bava 
heea  brought  and  cept  here  at  the  expence  of 
said  earl  and  Charles  Annesley,  esq.  And 
saith,  be  bath  made  the  exactest  computation 
he  poesibly  oould  of  the  tepenoes  of  bringing 
said  witnesses  and  keefMugtbem  in  this  citv,  and 
the  necessary  expence  that  most  aitenu  their 
being  sent  to  their  respective  plaoes  of  abode  ; 
and  saith,  the.  same  upon  the  most  moderate 
computation,  will  amount  at  least  to  700/.— 
Swom  the  6tbof  February  1744." 

*'  The  &INO  against  Mary  Heats. 

«<  Mark  Whyte,  of  the  city  of  Dublin,  gent 
one  of  the  attomies  of  this  honourable  oonvty 
maketh  oath,  That  be,  this  deponent,  b  em*  ^ 
ployed  as  agent  on  behalf  of  the  traverser  ia 
thw  cause,  and  was  so  employed  by  the  right 
honourable  Richard  earl  of  Anglesea  and 
Charles  Annesley,  esq. ;  and  saith,  he  hsth  laid 
out  and  expended  to  lawyers,  and  other  neces- 
sary preparations  fbr  the  trial  of  the  said  de- 
fendant, over  and  above  the  expenom  of  wit* 
nesses,  attorney  or  agents  fees,  or  preparing  or 
(;opying  brieA,  the*  sum  of  300/.  sterling  and 
upward  and  ahK>  paid  a  draft  of  50/.  £nglish 
money,  which  was  drawn  on  deponent,  to  de- 
fray the  expences  of  some  witnesses  that  live 
and  reside  in  England.~8woni  the  6th  of  Feb* 
rnary  1744." 

"TAKING  egeini/MART  Heath. 

<<  Edmmd  Bomrk,  of  Collumkill,  in  the  cnootj 
of  Kilkenny,  farmer,  n^eth  oath.  That  sinoa 
the  beghining  of  December  last  he,  this  depo» 
nenf,  has  been  employed  to  serve  subpceoaa  tn 
testify  and  sive  notices  to  witnesses  to  stiend 
and  give  evidence  on  behalf  of  the  traverser,  on 
the  trial  appointed  to  be  this  dsy ;  and  that  ha 
attended  several  of  said  witnesses  to  Duldia 
for  that  purpose.  And  deponent  knows  there 
now  are  in  and  about  the  city  of  Dublin  up- 
wards of  thirty  persons,  and  Mieves  there  ara 
upwards  of  sixty  persons  attending  as  witnessea 
on  the  part  of  the  traverser,  several  of  whom 
are  persons  of  diatinetiop  and  fortune,  and  bava 
brought  with  themaeveral  servants  and  other 
persons  and  horses.  And  saith,  he  verily  ba- 
lieves,  and  is  mtisfied  in  his  eonsdenoe,  that 
two  hundred  guineas  will  not  defray  the  ex* 
peaces  of  the  witnesses  m  In  town,  their  kidg* 
ings,  servants,  horses  and  other  attendants  lor 
the  space  of  four  days.  And  saith,  he  attended 
the  execution  of  the  commission  for  the  examU 
nation  of  witnessm  at  Wexford,  in  the  moatha 
of  September  and  October  last  past,  between 
the  esH  i^  Anglesea  and  James  Annesley,  and 
was  himself  examined  as  a  witnea  on  that 
commissioa,  relative  to  the  parentage  and  birth 
ofsaidyammAnnealey,  and  the  issue  or  sn^« 
posed  issue  of  Arthur  bite  lord  Altham  by  bia 
lady ;  and  saith,  he  was  credibly  informed -and 
believes,  that  Deaa  Hughes,  late  of  Ennisoor* 
thy,  gent  and  Henry  Giffard,  hue  of  Roai, 
gent,  and  the  Reverend  William  Hervey,  eC 
Baigybiidgt,  clcrfc|  were  txamiaed  on  sud 
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eominiMioD  tm  behalf  of  said  etii,  and  belietea 
■aid  Daan  Hughes,  and  Henrv  Giffard  are  since 
dc«l»  and  that  the  said  Mr.  Herve^  was  about 
Michaelmas  last  taken  ill  and  bis  bte  despaired 
of;  and  saith,  that  several  of  said  witnesses 
BOW  in  Dublin  attending  said  trial,  are  ancient 
aod  infirm  persons,  and  life  disiiersed  in  se* 
ftral  parts  of  this  kingdom.  Sworn  the  4tb  of 
Ftfcniary,  1744." 

«*  The  Kino  agmrui  Mart  Heath. 

«<  John  CampheU^  of  maketh  oath,  That 

•n  the  doth  dbj  of  January  last  this  deponent 
left  Farfc-gale,  where  he  bad  been  waiting  for 
a  wind  ei^it  days,  and  during  his  stay  at  Park- 
gate  afomaid,  be  heard  npthing  of  Daniel 
Mao  Kercher  or  Mr.  Goostrey's  being  there, 
aod  beUares,  if  they  had  been  there,  Im  could 
BOl  hot  haTo  beard  of  them.  That  deponent 
went  from  Park- gate  aforesaid,  across  land  to 
Holy  hand,  where  he  staid  but  one  night,  and 
got  his  passage  in  the  packet,  and  arrived 
at  Skerriea  the^th  instant  in  the  e? ening ;  and 
that  depoocnt- beard  nothing  of  them  at  Holy- 
head ;  and  belleres  tbey  were  neither  at  Park- 
gale  or  Behead  at  the  time  aforesaid.  Sworn 
the  6lb  ttf  ramiary,  1744. 

**  Tke  KiMo  againsi  Mart  Hbath. 

**  Robert  Kemnedy^  of  the  city  of  Dublin, 
maketh  oath.  That  be,  this  deponent,  having 
received  from  Mr.  Richard  Nelson  several  sub- 
menaa  for  witnesses  to  appear  on  the  4th  da)r  of 
rebniary  instant,  to  give  evidence  on  behalf  of 
his  m^jotjr  against  the  defendant  upon  bertrial, 
this  deponent  aooordingly  served  a  great  many 
of  said  witnesses  with  said  anhponas  reapec- 
tif elv  in  the  jwvend  counties  in  this  kingdom, 
ia  which  they  live,  and  saith,  a  great  many  of 
aoch  witnesses  are  come  to  thia  city  in  order  to 
'  e  evidence  against  said  Heath  on  her  trial, 
um  the  fld  of  Fehroary,  1744. 
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<  Mr.  Recorder^  for  the  traverser.  The  bill 
was  foimd  in  October  by  the  comraisskm  of 
Oyer  and  Terminer ;  and  the  reason  of 
moving  the  indictment  by  Certiorari  was, 
that  it  was  impossible  for  the  traverser,  in  so 
short  a  warning,  to  prepare  for  her  trial ;  and 
it  ao  happening,  that  Michaelmas  term  was 
an  ckiae  on  the  heels  of  linding  the  indictment, 
she  oooM  not,  notwithstanding  all  her  efibrti, 
coUeoi  aU  her  witnesses  from  the  remote  parts 
of  this  kingdom,  aod  from  England  to  pre- 
pnra  for  this  trial.  And  therefore  could  it  be 
um^^ined  that  it  was  to  delay  justice,  when  the 
traverser  was  only  endeavouring  to  have  an 
opiportnnity  of  defence  ?  The  prosecutors  then 
said  they  were  sead^ ;  and  pray  why  not  the 
same  reason  now  ot  being  prepared  ?  If  tbey 
put  theinselves  to  unnecessary  ezpences  last 
term  in  preparing  for  trial,  the  fault  of  that  is 
io  be  imputed  to  themselves ;  they  had  notice 
given  them  that  application  would  be  made 
to  postpone  the  trial. 

*  Cmmielfor  ihe  Crown.  It  clearly  appeared 
^  thtt  Coiut  last  term,  that  the  traverser  had 


'  not  made  the  least  effort,  or  taken  one  step  to 

*  prepare  for  her  trial ;  and  that  we  had  very 

*  short  notice  of  her  intentions,  and  that  only 

*  after  tbey  knew  all  our  witnesses  were  sent 

*  for  and  come  to  town. 

'  Mr.  Recorder,  for  the  traverser.    The  tra« 

*  verser  is  at  great  expeoces,  her  witnesses 

*  being  now  in  Dublin ;  and  the  reason  that 

*  was  offered  last  term  for  putting  off  the  trial, 

*  cannot  subsist  now,  because  both  parties  have 
'  liad  sufficient  time  to  make  the  necesssry 

*  preparations  for  trial.     Pray,  my  ford,  what 

*  founilation  have  they  now  to  put  off  this 
•trial? 

*  As  to  Mr.  Mac  Kercher's  affidavit,  where* 

*  in  be  says,  that  Mrs.  Weedon  is  a 'material 

*  witness  for  the  prosecutor ;  be  never  saw  her, 
'  yet  he  ventures  to  say  this ;  she  is  here  to  bo 
'  examined,  and  will  clear  np  that  matter,  and 
'  obviate  the  objection. 

*  Counsel  for  tke  Crown.   Mr.  Mac  Kercher 

*  wu  informed  of  it  by  her  sons,  and  by  many 

*  others  to  whom  she  had  dechured  herself  on 

*  that  head. 

*  Mr.  Recorder.   The  next  thing  to  lie  con- 

*  sidcred,  my  lord,  is  the  affidavit  of  Robert 

*  Kennedy,  who  swears.  That  Mr.  Weldon  n  a 


*  his  own  knowledge,  to  know  what  is  or  what 

*  is  not  material.    If  the  agent  in  the  cause 

*  would  swear  it  there  might  be  some  relianco 

*  on  it.    If  this  trial  is  put  off,  my  lord,  an« 
'  other  witness  may  be  found  next  term,  which 

*  might  be  thought  as  equally  material;   so 

*  that  thia  gentlewoman,  before  she  can  have 

*  an  opportunity  of  justifying  henelf,  may  die 
'  in  the  mean  time,  under  the  imputation  of  tho 

*  indictment 

*  If  tbey  bad  produced  the  a6Mavit  of  any 
'  physician  who  attended  Mr.  Weldon,  to  certi- 

*  fy  bis  illness  and  his  inability  to  come  to  town, 

*  it  would  be  more  proper  than  the  assertion 
« of  the  server  of  subpcenas :   besides,  my  lord, 

<  a  roan  in  the  gont,  though  he  cannot  walk, 

*  might  be  able  to  travel.    But  how  a  person 

*  who  is  neither  attorney  or  agent  in  the  cause, 

*  and  who  is  not  to  be  presumed  to  be  in  the 
'  secrets  of   the  prosecutor,  can  swear  Mr. 

<  Weldon  a  material  witness,  is  somewhat  very 

*  extraordinary  ;   besides,  my  lord,  since  the 

*  time  of  service  of  the  subpoenas,  which  was 
'  the  27th  of  January,  he  may  have  so  recovered 

*  ss  to  be  able  to  come  to  town,  though  intlis- 
(  posed  then.    But  why  was  not  this  geiitle* 

*  man  thought  of  last  term,  when  the  proseco- 

*  tors  said  they  were  ready  ?   Therefore,  oonsi- 

*  dering  the  circumstances  of  this  case,  I  hope 

*  your  lordships  will  not  put  off  the  trial. 

<  Sol.  Gen.    My  lord,  it  appears  that  the  bill 

*  of  indictment  was  found  sgainst  this  woman 

*  the  21lh  of  October,    yet  application  was 

*  made  on  the  13th  of  Novembo'  last  to  put  off 

*  her  trial ;     she  had  that  interval  of  three 

*  weeks  time  to  prepare ;     but  because  slio 

*  swore  she  had  soma  material  witnesses  who 
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<  were  wtntinf  en  bar  trial,  it  wm  pot  alT.     I 

*  hope,  mj  Iwdi  th«  luwaui  wMch  wa  ofllbr 
«  will  kave  tlM  Mme  weMt,  til  we  eaa  be  pro- 

<  ptrly  jprefMHred.    Mr.  Mac  Kercber,  wbo  is 

*  one  ot  tbe  priocipal  maiiafert  af  tbie  prota- 

*  cdtiao,  and  wilbaot  wbaae  preaeuca  it  aaonot 

*  be  earried  an  effeelaaNy,  ■  detained  an  tbe 

*  atbar  aide  af  tlie  water  br  aontrerr  winds, 
f  and  if  tbis  eanae  alKniUI  be  mit  on  till  tbe 

*  nest  tenn,  be  may  and  probaaly  wiM  be  here 

*  Iban ;  ao  that  I  bape  we  aball  bare  tbe  aane 

*  indollteBoe  tbat  tbe  trareraer  bad,  and  that 

*  tbia  trial  aaar  be  pnt  aff  till  tbe  next  tenn. 

*  X.  C.  J.    in  tbe  affidarit  ot'  Robert  Ken* 

*  nady,  there  ia  na  addition  to  hii  name,  which 
^  is  nat  vary  oommon  in  attdavits. 

*  SoL  Oen.  The  identieal  pcraon  ia  in  noort, 

*  lo  be  pmdnaad  if  reqnirad/ 

Robert  Kennedy  twom. 

Mr.  D€fy.  D9  ran  know  oakmal  Arthar 
Wetdonr^AoAer^  Kemudy,  Yes,  I  do,  Bb*. 

Q.  flaw  da  yaa  know  tbat  be  is  a  material 
witness  in  this  cause?.  Wlio  told  you  so? — I 
aaw  him  swam  to  what  he  conM  aay. 

Where  ?— Before  a  Master  in  Cliaaoery. 

Have  yon  any  other  reason  ?-«-l  bare  not. 

ConrC.  Did  yon  read  his  affidavit  ?— 1  read 
hiaaadsfit,m¥  kird. 

Mr.  Bs/y.  What  affidavit  did  jpon  tead  ?— 
An  affidavit  awomrlMlhra  a  Master  in  Chancery 
at  Maryberon^  assizes. 

Were  you  present  ? — I  was. 

C0«H.  fn  what  cause  waa  it? — In  the 
aause  of  Richard  earl  of  Angleaea  and  James 
Anneiley,  esq. 

Mr.  Uafy,  Waa  there  any  eauae  dependinc 
«t  Maryboffongh  ? — No,  I  went  tliere,  and  met 
liim  there  and  the  Master  in  Chancery ;  Mr. 
Morton  was  present,  and  his  tcadmooy  was 
wrote ;  liesworeto  it,  and  I  witnesmd  it. 

Court,  In  what  eanae?— They  say,  it  was 
to  be  laid  before  tha  atlsmey  geneni  of  Eng- 
land. 

Are  yon  used  ta  bnsraessP— -I  am  not  bred 
to  tlie  law  tmsinass. 

I>o  you  understand  what  is  material  in  a 
proaeeution  for  peijnry,  and    what  not? — 1 
think  what  appeared  in  tbat  testimony  was  very  i 
material.  ( 

Did  yen  shew  tbat  affidavit  to  any  of  the 
agents  of  Mr.  Aanesley  ? — Mr.  Morton  read 
it. 

Did  vou  abew  it  to  anv  afrmt  of  Mr.  Annas- 
ley  ?-*-I  broogiit  it  to  DnUiQ,  and  gave  it  to 
Mr.  Mac  Keivher. 

Do  yau  know  what  ia  mirterial  evidence  in  a 
trial  for  perjnfy,  and  wlukt  is  in  aooilier  cause  ? 
«^a  for  as  my  reaaon  directs  me,  I  do. 

What  empfoyment  do  you  follow f — I  keep 
t  bcer-honae  and  rfmp,  my  lord.  1  do  import 
n  great  deal  of  beer,  my  lord. 

Mr.  Daiw.  I  am  sorry  for  it.  Are  not  you  a 
peruke-maker  by  trade  ?— No,  I  am  not. 

Did  you  ever  see  Mr.  ^Veldon  before  that 
day  yon  aaw  him  at  Manrhorough  ?— I  did. 
Where  ?— ^  Oolliii  two. 


*  L.C.J.  Hn  ia  net  a  praper  person  to  dia- 

*  tmgnisb  mntarial  avklenaa,  and  I  obaai^n  thai 

*  no  affidavit  wna  made  lillyaaterday,  thai  Mr. 

*  Wddon  waaa  nwlerial  wttnesa. 

*  Mr.  TMsl/.    Tha  pnblia  ia  caMaratd  i« 

*  thia  prnif  OMtian ;  trials  are  pnt  off  fotqnenlly 

*  hi  behalf  of  tbe  erown,  on  affidnvita  of  wlt- 

*  nesses  not  being  able  lo  attend  :    Wa  Wf% 

*  the  crown  and  the  public  are  at  leant  sntilttd 
'  to  tha  saflM  indnlgence  aa  w«b  ^an  last 

*  term  to  tbe  traverser  on  her  application  to  tha 

*  Court ;  why  ahauld  sboimy  lord,  wbaby  af- 

*  footed  dekys  put  aff  bar  trial  ao  oOan  bn- 

*  fova,  be  saffered  to  take  advantage  of  mm 

*  weaknew  at  present  r 

*  Mr.  Dalf.   1  wauM  obaarva  ta  yamr  ford*' 

*  abipa,  that  Mr.  Lcvingstone,  on  the  11th  af 
'November  laat,  awore  an  affidavit  Iwfore  a 
*Maater  in  Chaneery,   in  tha  suit  of  Mr. 

*  Annealey  againat  lard  Anglesea,  thai  colanal 
'WsMoowaa  in  so  bad  a  state  of  haaltb,  thai 

*  it  was  foared  tbe  pUintiff  woald  loae  the  be- 

*  ne6t  af  his  teatiroony,  neleas  be  waa  exanfaNd 
'  de  kite  eue ;  yet  on  the  ISth,  two  daya  afllar 

*  thia  affidavit,  Mr.   Mac  Kercber  pushed  m 

*  have  the  trial  brought  oo ;  ao  tbat  it  ia  pMn 

*  they  then  thought  ihey  might  proceed  w¥tk^ 

*  out  Mr.  Waldloo's  evidence.    Air  lard,  we 

*  have  the  copy  of  BIr.  LeviogstoneHi  affidavit^ 

*  whioh  we  beg  leave  may  be  read. 

*  Mr.  Harvard  oUects  to  the  laadhig  of  Mr. 

*  LevingtlDiie's  affidavit,  wInHi  waa  made  hi 

*  the  Court  of  Chaneery,  and  nmyt  it  Is  not  an 

*  affidavit  in  the  eanae  of  his  majesty  agalfesl 

*  Mary  Heath  ;  therefore  he  m^  it  wont 

*  be  admitted  to  be  read.    Besides,  this  is  only 

*  a  copy  of  an  affidavit. 

*  Coiirt,  Yon  do  not  objaot  then  to  the  read* 

<  ing  the  affidavit,  but  a  copy  of  the  affidavit. 

*  P\ray  is  not  the  affidavit  of  record,  and  ongirt 

*  not  the  copy  of  a  record  to  be  admitted  to  be 

*  read  ?  Pray  in  tlm  Exchequer-eliamber  wanM 

*  not  the  copy  of  a  record  be  admitted  to  ba 
«readP 

*  Mr.  Dafy.    Hnppose  an  affidavit  ebaiging 

*  peijury  was  made  intbe  Court  of  Chancery, 
'  could  It  not  be  laid  before  the  grand* jury  f 

*  Court,  Gentlemen  for  the  preaecutor,  shew 

*  n^  sohie  precedents  why  a  copy  of  Mr.  Le* 

*  vtugstane^s  affidavit  should  notbe  read. 

'Mr.  Harvard  mentioned  ttie  Case  of  £d- 

<  worth  against  £dgeworth  against  reading  tha 

*  affidavit :  and  moreover,  my  ford,  though  ool. 

*  WeMon  was  in  aucli  a  elate  of  hcsJth,  aa 

*  made  it  pmdent  to  examine  him  to  preaerva 

*  his  testimony ;  yet  he  might  have  bean  well 

*  enough  to  attend  the  trial  laat  term. 

'  Is,  C.  /.  Are  not  affidavits  in  the  spiriloal 

*  conrt  read  here  on  prehibttions  ?    There  nm 

<  no  precedents  shewn  why  the  copy  of  Mr, 

*  Levingstoae*s  affidavit  fthooki  not  be  read.   - 

<  Arthnr  Mac  Gnhre  sworn  to  prove  he  coi»» 
'  pared  the  cof)y  which  he  had  tu  bis  hand  with 
'  BIr.  Leving^oneV  affidavit  on  record,  and 

*  tbat  it  %i*u  a  true  cony  tbereof,  wiiidi  w«t 
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*'  The  Kmo  agaimt  Mary  Heath. 

'  **  Arthur  Ma|^irf,of  the  city  of  DubliD,gen- 
tlemao,  ctme  this  day  before  me  and  made  oatli, 
that  he  compared  the  abofe  copy  of  an  affida?it 
with  the  original  affida? it  in  the  Usher's  office 
6f  bis  majesty's  Hiffh  Court  of  Chancery  in 
Irdaiid,  and  saith,  toe  same  is  a  true  copy, 
ftsd  that  he  sair  Hugh  Swiney,  the  clerk  in  the 
■aid  officej  sign  the  name  Ste.  Sibthorp,  usher, 
tliereto ;  ana  saith ^  the  said  Hogh  Sff  iney 
asoaRy  attests  copies  of  affidants,  and  bielier es 
he  has  a  power  so  to  do. — Sworn  this  7th  of 
February  1744." 

**  J  AHEM  Anmbsley,  esq.  Plaintiff;  Richard  An- 
msLBY,  called  earl  of  Anglesea,  and^others 
Defendants. 

**  Wiiium  Levingitonet  esq.  came  this  day  be- 
Ibre  me  and  made  oath,  that  on  Suuddy  the 
1  Ith  day  of  this  instant  November,  this  depo- 
nent saw  Arthur  Weldon,  esq.  at  his  bouse  in 
the  Queen's  County,  and  that  the  said  Arthur 
Weldon  waa  then  in  a  weak  state  of  body,  inso- 
mndi  that  he  then  seemed  to  deponent  to  be  in 
danger  of  dying;  and  this  deponent  saith,  the 
enietArthur  Weldon  is  a  ? ery  material  witness 
on  behalf  of  the  plaintiff  James  Aonesley  ip 
this  cause ;  and  deponent  saith,  if  the  said  Ar- 
thur Weldon  be  not  shortly  examined  in  this 
cnnae»  the -plaintiff  will,  in  all  probability,  lose 
the  benefit  of  bis  testimony. — Sworn  before 
me  Ihia  9 1st  day  of  No? ember,  1 744 — ^Tiiomas 
flrorroBD.  Wiluam  Levimostonb. 

**  True  copy,  Ex.  by  Bowden. 

"  Ste.Sibtuorp,  Usher." 

*  Mr.  Walsh,  for  the  Crown.  My  lord,  if 
there  was  no  other  foundation  to  put  off  this 
trial  hot  the  affida?it  that  has  b^  made  of 
Mr.  Wetdon's  being  a  material  witness,  I 
humbly  apprehend,  it  would  be  a  sufficient 
reaeon.  Tiie  person  who  made  the  affida?it 
waa  examined  before  your  lordships.  He 
has  mentioned  why  he  was  a  material  wit- 
neaa ;  and  though  he  is  not  a  person  of  great 
distinction,  as  Mr.  Recorder  would  have  him, 
be  is  a  ?ery  creditable,  honest  man,  and  has  a 
right  to  be  believed  on  his  oath,  as  well  as 
any  ether  man. 

<  My  lord,  there  are  several  other  witnesses 
who  are  very  material  to  attend  ou  this  trial, 
who  cannot  possibly  attend  if  it  comes  on 
now,  end  not  proper  to  disclose  who  they  are, 
er  wh'ether  they  are  or  are  not  material,  it  is 
sufficient  that  they  are  sworn  to  be  material. 
We  were  ready  to  come  to  trial  last  term,  and 
though  we  should  not  then  have  had  the  at- 
tendance of  Mr.  Weldon  there,  we  might 
have  had  other  witnesses  to  prove  thej>uint 
for  which  we  now  want  his  evidence.  Those 
witnesses  we  have  not  at  present,  therefore 
considering  the  disabilities  we  are  under  at 
this  time,  we  hope  we  shall  be  indulged  for 
once,  as  well  as  the  traverser  has  been  before. 

*  L.  C.  J.  Gentlemen,  did  you  ever  know  of 
n  trial  under  these  circumitaiiGes  to  be  put  off 
svithont  paying  cost  ? 

VOL,  XVIU. 


*  Counsel  for  the  Prosecutors,  There  was  the 
aame  and  stronger  reason  last  term  for  the 
traverser's  paying  cost,  and  yet  it  was  de- 
nied us.  * 

*  Mr.  Harward,  My  lord,  this  bill  of  indict- 
ment comes  here  as  well  supported  as  any  in- 
dictment that  was  ever  brought  into  this  court. 
1  say  it  is  supported  by  a  verdict  found  by 
twelve  gentlemen  of  as  great  repute  and  cha- 
racter as  ever  were  upon  any  jury,  who  bad  it 
for  fifteen  days  under  their  consideration. 
There  is  no  imputation,  my  lord,  of  its  being 
an  idle  or  wanton  prosecution.  This  indict- 
ment was  removed  by  Certiorari.  It  is  no 
writ  of  right  that  the  subject  has,  but  in 
reality  it  is  an  indulgence  to  the  subject.  The 
repeated  indulgence  given  to  the  traverser  in 
not  bringing  on  her  trial  last  term,  has  been 
menttone<l  already,  and  as  this  prosecution  is 
in  behalf  of  the  crown,  we  hope  an  equal  hand 
will  be  carried  between  his  majesty  and  the 
subject.  Mr.  Mac  Kercher  has  sworn  in  his 
affidavit,  that  some  material  ivitnesses  to  be 
examined  in  this  cause  had  necessary  calls  to 
England;  and  that  if  the  traverser's  trial 
should  be  put  off  to  this  term,  that  it 
would  be  almost  impossible  for  them  to 
attend,  nay  it  was  plainly  told  the  Court 
they  could  not  attend  :  we  find  he  is  not 
here,  and  other  material  witnesses  are  at 
the  other  side  of  the  water  waiting  for 
wind  ;  which  I  say  adds  more  credit  to  Mr. 
Mac  Kercher's  former  affidavit,  for  it  is  falleu 
out  as  he  said,  that  if  the  trial  was  postponed, 
it  was  next  to  an  impossibility  that  they  could 
attend. 

*  Mr.  Nelson  has  mentioned  a  letter  he  re- 
ceived from  Mr.  Mac  Kercher,  that  he  ex- 
pected him  with  the  first  fair  wind.  Ken- 
nedy has  mentioned  in  his  affidavit  the  ill 
state  of  health  of  colonel  Weldon,  and  that  he 
was  a  material  witness. 

*  As  to  the  objections  that  Kennedy  was  not 
agent,  and  therefore  cannot  know  wluitber  he 
was  a  material  evidence,  I  humbly  rely  on  it, 
my  lord,  that  it  can  have  no  manner  of 
weight ;  for  Kennedy  has  told  your  lordshipe, 
that  he  was  present  when  Mr.  Weldon  swore 
his  affidavit,  and  had  the  custody  of  it ;  and, 
therefore  must  know  the  purport  thereof,  and 
how  {fir  his  testimony  might  be  relative  to  this 
trial,  i  beg  leave  to  say,  that  the  single  tes- 
timony of  Mr.  Weldon,  as  he  is  a  gentleman 
of  an  unexceptionable  character,  might  be  put 
in  the  scale  againsi  many  witnesses,  not  so 
well  establish^  in  point  of  reputation ;  and 
the  want  of  his  evidence  is  a  sufficient  motive 
to  postpone  the  trial. 

*  I  must  farther  obaerve  to  your  lordships, 
that  last  Monday  there  appeared  in  the  box 
only  eight  of  the  jury  mentioned  in  the  pan- 
nel;  so  that  if  both  parties  were  prepared, 
the  trial  could'  not  have  come  on  that  day  ; 
and  as  this  day's  application  ia^he  first  and 
only  one  on  our  part  for  puttinff  off  the  trial 
till  next  term,  1  hope  your  lonuhipa  will  in- 
dulge us  in  it. 

O 
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<  Mr.  Robbim  meationed,  Uiat  the  tame  caase 

*  of  putting  off  the  trial  latt  Mooday  still  sub- 

*  sittSy  and  urged  ?ery  strongly  some  of  the 

*  reasons  offered  by  the  other  counsel  for  putting 

*  off  the  trial. 

*  Mr.  M^Manus,    My  lord,  it  fully  appears 

*  from  the  several  urooeedings,  the  affected  de- 

*  lays  given  by  tue  tra? erser  to  postpone  her 

*  trial  to  tbib  term. 

*  The  bill  of  indictment,  as  has  been  already 

<  obserred,  was  found  in  October  last ;  and  the 

*  tra?erser,  to  postpone  her  being  tried  at  the 
^  then  commission  of  Oyer  and  Terminer, 
'  brought  a  Certiorari ;  so  that  1  beseech  your 

*  lordidiips  to   consider,   that  the  indictment 

*  comes  mtothis  Court  at  the  prayer  of  the  tra- 

*  f  erser.     The  Court  were  bound  of  right  to 

*  a? oid  it  at  the  instance  of  the  king ;  b^use 

*  every  indictment   being  at  the  suit  of  the 

*  crown,  he  has  a  prerogative  of  suing  in  what 

*  court  be  pleases ;  but  st  the  request  m  the  de- 

*  fendant  a  Certiorari  is  seldom  grantable  for 

*  the  removal  of  an  indictment  beuire  the  jus- 

*  tioes  of  gsol  delivery,  and  very  rarely  if  ever 

*  f^r  removing  an  indictment  for  peijury,  for- 

*  gery*   and  other    heinous   misdemeanours, 

*  where  the  public  is  so  neariy  interested,  in 

*  regsrd  such  crimes  deserve  all  jnossible  dis- 

*  countenance ;  and  the  Certiorari  might  de- 

<  lay,  if  not  wholly  discountenance  the  proee- 

*  cution,  and^so  delivered  in  1st  Syder.  64. 

*  It  is  likew  ise  delivered  there  as  law,  if  a 

*  cause  be  moved  out  of  an  iuferior  oourt,   it 

<  ought  to  be  tried  the  same  term  that  it  is  re- 

*  moved,  that  the  party  m?y  not  be  delayed  by 

*  Certiorari.    My  lord,  after  it  was  remoFed, 

*  and  the  traverser  appeared  on  her  traverse  in 

*  this  honourable  court,  the  7th  of  NoTOiliber, 

*  she  had  time  given  her  till  the  14tb  ;  when  the 

*  14th  came,  she  again  moved  to  put  it  further 

*  off  till  this  term. 

*  The  prosecutors  Fery  justly  opposed  the 
^  motion  last  term,  of  daaying  this  trial  any 

*  further,  till  this  term,  in  regard  they  were  at 

*  great  expences,  and  hsid  several  times  prepared 
'Tor it;  yet  on  the  affidavK  of  Mrs.  £feath, 

*  that  she  had  not  some  of  her  material  wit- 

*  nesses  ready,  it  was  postponed :  so  that  I  say, 

*  my  lord,  this  trial  was  put  off,  at  her  instance, 

*  at  a  time  when  by  law  she  should  and  ought 

<  to  hare  been  tried,  and  those  gentlemen  had  a 

*  right  to  demand  a  trial. 

*  There  hare  been  affidavits  read  to  your  lord- 

*  ships  bow  material  Mr.  Weldon's  evidence  is, 

<  and  that  he  cannot  now  attend,  but  that  the 

*  next  term  it  is  booed  he  will  be  able  to  give 

<  bis  attendance,  which  is  a  strong  motive  to 

*  put  off  this  trial  in  behalf  of  the  crown.      I 

*  beg  leave,  my  lord,  to  say,  that  the  case  of 

*  an  indictment  is  not  like  that  of  an  infbrma- 

*  tion.    The  promoters  of  an  information  may 

*  be  guilty  of  a  default,  but  no  latches  or  default 
icao  be  imputed  to  the  crown,  st  whose  in- 

*  stance  all  indictments  are  supposed  to  be. 

*  My  lord,  it  is  equally  odious  to  punish' the 

*  mnocent  as  to  let  the  guilty  go  free:  your 

*  lordship  put  off  the  trial  last  term,  lest  the  in- 


nocent should  be  ponisbed,  upon  a  preaamp- 
tion  of  innocence  till  the  contrarv  appeared  : 
and  I  am  sure,  my  lord,  you  will  be  equally 
careful  this  day  not  to  let  the  guilty  go  free, 
which  may  be  the  case  if  the  proeecutx>n  be 
now  hurried  on,  in  the  absence  of  sereral  naa- 
terial  witnesses,  who  by  sickness  and  other  nc« 
ddents  are  now  prevented  attending  at  this 
trial,  and  in  the  absence  of  the  person  who 
conducts  it.  From  these  circumstances,  I 
hope  your  krdship  will  put  this  trial  off  till 
next  term. 

*  Mr.  CaUaghan,  In  all  cases,  my  lord,  where 
any  indulgence  is  to  be  shewn,  it  is  granted 
to  the  crown :  yet  1  do  not  say  but  pufiic  jes* 
tice  should  be  properly  and  equally  admi- 
nistered :  the  accusation  founded  on  this  in- 
dictment carries  a  great  degree  of  presump- 
tion, though  not  conviction  ;  the  objection  of 
Kennedy's  not  knowing  whether  Mr.  Wel- 
don  is  a  material  witness  or  not,  with  great 
submission,  can  have  no  force ;  other  persons 
may  sometimes  know  who  are  material  wit- 
nesses as  well  as  men  of  business.  If  a  per- 
son stands  unimpeached  in  his  character,  there 
can  be  no  objection  to  his  testimony.  It  is 
every  day's  experience  to  put  off  trials,  if  it 
appears  that  a  material  witness  is  visited  with 
a  disorder,  and  cannot  attend  ;  in  the  present 
case  it  appears  several  are  absent. 

*  As  to  what  is  offered  on  the  other  side,  that 
this  may  be  a  foundation  for  finding  out  other 
material  witnesses  that  cannot  be  present  next 
term;  that,  my  lord,  will  have  no  great 
weight,  for  by  the  same  reason  no  trial  could 
ever  be  put  off  for  want  of  material  evidence. 
MoreoTer,  my  k>rd,  if  the  trial  be  put  off  till 
next  term,  and  the  trarerser  shoukl  then  hap- 
pen to  be  acquitted,  it  will  be  so  much  the 
more  to  her  honour;  but  if  she  escapee  for 
want  of  due,  proper,  or  effectual  prosecution, 
she  will  not  stand  as  unimpeached  from  pub* 
lie  censure  as  otherwise  she  would. 

*  It  has  been  already  mentioned  what  ex- 
pences  we  have  been  put  lo  last  term,  which 
might  hare  been  saved  if  we  had  known  in 
time  that  lier  trial  was  to  be  delayed ;  but  care 
was  taken  that  it  should  not  be  known,  till  the 
prosecutors  had  been  pot  to  as  great  char||ee 
as  if  the  trial  had  come  on :  and  as  great  mis- 
chiefs must  arise  if  this  trial  shoukl  net  be 
postponed,  I  hope,  my  lord,  it  will  not  be 
nrougbt  on  till  next  term. 

*•  Mr.  Harding,  All  questMns  are  to  be  de- 
termined by  the  importance  of  evklence :  I 
say,  my  lord,  in  a  case  of  this  kind,  that  on 
the  weight  of  material  eridence  all  qoestione 
must  ultimately  depend.  If  it  appears  that 
we  have  material  wimesses,  who  cannot  at- 
tend at  present,  and  if  it  so  happen  that  we 
must  lose  the  benefit  of  their  testimony  if  thie 
trial  comes  on,  this  matter  miut  still  remain 
in  the  dark  ;  and  if  the  traverser  should  be 
acquitted  for  want  of  such  important  evidence, 
she  will  in  that  respect  stand  under  an  impn* 
tation.  And  1  must  beg  leave  to  say,  that  I 
•dttiie  why  gentlemen  fiem  mcfa 
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■tances  shooM  be  fond  of  tryinf^  this  triTerse 
now,  since  the  proseeators  are  not  prepared  ; 
and  that  Mrs.  Heath's  pressing  on  the  trial  this 
day,  when  she  knows  the  prosecutor  is  not 
ready,  is  an  argument  that  she  knows  herself 

Gilty .  My  lord,  the  gentlemen  of  the  other  side 
▼•  laid  great  stress  upon  the  objection  that 
Robert  Kennedy  ooold  not  know  that  colonel 
Weldoo  was  a  material  witness.  The  charge  in 
the  if idietmcnt  is,  that  ladv  Altham  was  not 
with  child,  nor  nerer  had  a  cnild  at  Dunmaine. 
Surely,  my  lord,  he  may  know  how  far  this 
cbArve  may  be  collected  from  the  affida?it  of 
Mr.  Weldon,  which  he  had  seen,  and  had  in 
his  custody,  and  which  mult  be  relative  to 
this  matter.  Besides,  my  lord,  from  the  con- 
yersation  that  Kennedy  had  with  Mr.  Wel- 
don,  that  he  would  willingly  attend,  but  that 
he  was  so  ill  thathecouki  not  then  venture 
his  life  to  travel ;  I  say,  with  huqfible  sub- 
mission, from  this  very  declaration  he  might 
know  be  vras  a  material  witness.  Pray,  my 
lord,  if  Mr.  Weldon  was  not  a  material  evi- 
dence, would  not  be  have  told  Kennedy  at  that 
time  that  there  was  no  occasion  for  his  testi- 
mony? 

*  This  is  a  matter  of  very  great  consequence ; 
and  if  the  prosecution  cannot  be  effectually 
carried  on,  the  traverser  must  be  acquitted. 
The  public  have  a  right  to  a  fair,  impartial 
enquiry  mto  this  affair ;  and  as  it  can  be  of 
oo  inconvenience  lo  Mrs.  Heath  that  this 
trial  should  be  postponed,  but  will  be  of  the 

Knteat  service  to  her  if  she  be  acquitted  with 
nour  on  an  effectual  enquiry,  but  not  so 
much  to  her  honour  if  she  be  now  acquitted  ; 
therefore  we  hope  her  trial  will  be  postponetl 
till  next  term. 

*  It  was  further  observed  by  the  counsel  for 
the  prosecution,  that  the  traverser  had  put 
her  trial  off  three  several  times ;  that  these 
affected  delays  on  her  part,  were  by  so  much 
the  greater  hardship  on  the  gentlemen  who 
carry  on  the  prosecution  in  behalf  of  the 
crown,  as  they  had  not  only  postponed  busi- 
ness of  the  highest  consequence  to  them  in 
England,  in  order  to  attend  it ;  but  as  the 
traverser's  intention  of  moving  for  delays  has 
always  been  industriously  concealed  from 
them  until  the  very  day  that  her  trial  should 
have  taken  place,  or  the  day  immediately 
preceding  it;  by  which  means  they  were 
each  of  these  three  times  put  to  the  same 
trooU^  and  expence  as  if  they  had  actually 
tried  her  with  effect.  This  proceeding,  my 
kNrd,  to  all  disinterested  persons,  must  appear 
not  only  vexatious,  but  calculated  to  promote 
the  oppressive  system  of  this  unfortunate  gen- 
tleman Mr.  Annesley's  too  powerful  enemies, 
of  worrying  him  and  his  friends  out  by  un- 
necessary ex|ience  and  ^elay.  This  woman 
must  have  known  her  own  intention  of  putting 
off  her  trial  to  this  term,  early  enough  to  have 

given  notice  of  it  to  those  gentlemen,  so  as  to 
ave  pr^ented  the  great  expence  of  money 
and  line)  and  the  great  trouble  thai  they  and 
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their  witnesses  have  beeu  at  in  pre^arin^f  so 
often  for  her  trial ;  while  she  remained  10  a 
supine  security  of  having  her  trial  delayed, 
and  relied  on  the  indulgence  of  this  court, 
without  taking  one  step  to  prepare  for  it. 
We  therefore  nope,  my  lord,  tnat  for  these 
and  many  other  reasons  already  mentioned, 
we  shall  this  day,  for  once,  meet  with  the 
same  indulgence  of  putting  off  this  trial  till  next 
term,  esnecially  as  this  is  the  first  applicatioQ 
of  that  kind  we  have  made,  and  as  we  have 
so  good  a  right  to  expect  it.* 

After  which  the  Court  delivered  their  opi- 
nion as  follows : 

Mr.  Just.  Blennerhanet.  The  prosecutor 
has  moved  on  two  affidavits  to  put  off  this 
trial  till  next  term. 

On  Monday  last  he  moved  to  postpone  the 
trial  till  Friday,  which  motion  was  granted. 

The  affidavits  now  moved  on  are,  one  of 
Kennedy,  an  ale-s6Uer  and  a  server  of  pro- 
cesses. 

And  the  affidavit  of  Mr.  Nelson,  who  is  the 
agent  and  attorney  for  the  prosecutor. 

The  strength  of  Kennedy's  affidarit  consists 
in  this,  that  one  Mr.  Weldon  is  a  material 
evidence. 

I  must  observe,  that  upon  the  motion  to 
postpone  the  trial  till  Friday  only,  there  was 
no  affidavit  made  concerning  Mr.  Weldon  ; 
for  Kennedy's  affidavit,  in  which  only  Mr. 
Weldon's  name  is  mentioned,  appears  to  have 
been  sworn  yesterday. 

There  was  an  affidavit  of  Mr.  Mac  Ker- 
cher's,  which  he  made  the  last  term,  in  oppo* 
sition  to  the  motion  to  put  off  the  trial  then 
made  by  the  traverser. 

This  affidavit  has  been  this  day  read. 

There  Mr.  Mac  Kercher  swears,  that  he 
had  a  great  number  of  witnesses  attending, 
and  that  he  was  ready  to  prosecute. 

At  this  time  Mr.  Weldon  was  not  thought 
of;  he  has  been  summoned  since,  but  to  uiis 
hour  he  is  not  bound  over  to  prosecute. 

Nor  was  he  examined  on  the  trial  in  the 
Court  of  Exchequer. 

Now,  as  to  the  affidarit  of  Kennedy,  though 
it  has  all  the  parts  which  generally  make  up 
affidavits  to  put  off  trials ;  for  he  swears  to  the 
summoning  of  Mr.  Weldon,  and  to  his  being  a 
material  witness,  and  that  he  was  not  well 
when  he  was  summoned  ;  yet  he  goes,  in  my 
opipion,  so  far,  that  he  cannot  well  receive 
credit. 

For  he  takes  upon  him  to  swear  also,  that 
the  traverser  cannot  be  convicted  without  his 
testimony. 

So  that  Mr.  Weldon  is  the  only  person  who 
can  give  eviflence  to  conrict  this  woman,  if 
wo  believe  Kennedy. 

But  if  we  believe  Mr.  Mac  Kercher,  he 
swears  he  had  a  number  of  witnesses  ready  to 
prosecute  the  traverser  to  conviction,  the  term 
before  Mr.  Weldon  was  thought  of. 

As  to  Mr.  Nelson's  affidavit,  it  relates  to  Mr. 
Ooostrey-ottly,  that  he  haa  given  examinatifns 
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In  tbif  ctnte,  and  that  he  b  b  EngUod ;  and 
to  Mr.  Mac  Kercher. 

1  need  not  remark  on  ihit  affidavit,  it  b  made 
bj  a  man  of  credit  in  his  profeMion,  and  1  be- 
lieve it  to  be  true. 

But  the  force  of  this  affidavit  is  taken  away 
bv  an  offer  aaade  bv  the  traverser,  who  sajs, 
she  will  consent  to  nave  Ooostrey's  examina- 
tions read  in  evidence  against  her  upon  the 
trial,  and  that  she  will  wave  any  benefit  which 
she  might  have  by  a  crofts-exaniination. 

As  to  that  part  of  Mr.  Nelson's  affidavit 
which  is  relative  to  Mr.  M*Kercher,  it  has 
Ao  weight  with  me ;  he  says  Mr.  M^Kercher 
is  absent,  and  is  a  manager  in  this  cause ;  he 
does  not  say  he  is  a  witness,  so  that  there  is 
DO  pretence  to  put  off  the  trial  on  that  ac- 
count. 

.  But  the  oooDsel  for  the  prosecutor  object 
that  there  is  no  equality  kept,  if  tbb  trial  be 
notput  off ;  say  they, 

Tlie  traverser  put  it  off  last  term,  and  we 
■hoold  have  the  same  indulgence  now. 
.    The  ease  on  the  traverser's  motion  widely 
differs  from  the  case  ommIc  by  the  prosecutor - 
on  thb  motion. 

The  bill  of  indictment  was  not  found  till  the 
twenty- fourth  day  of  October,  at  the  commb- 
aiou  of  Oyer  and  Terminer. 

The  traverser  afterwards  obtained  a  Certi- 
orari to  remove  it  to  the  ICiiM^s-bench,  which 
was  not  returnable  till  the  first  day  of  term. 
She  then  appeared,  and  immedbtely  informed 
the  prosecutor,  that  she  could  not  be  ready 
Ibr  her  trial ;  she  afterwards  moved  on  affida- 
vits to  put  it  off,  and  suggested  that  a  number 
of  witnesses  were  in  England,  and  many  dis- 
persed in  remote  parts  of  thb  kingdom ;  she 
named  many  of  tnem  by  name  ;  she  swore 
they  were  material,  and  that  it  was  not  nossi> 
ble  to  have  them  that  term,  but  that  ahe  hoped 
to  have  them  by  this. 

Upon  these  affidavits  the  trial  was  put  off, 
and  a  day  of  trial  appointed  for  this  term. 

The  prosecutors  opposed  thb  warmly,  made 
affidavits  that  they  were  read^  to  prosecute, 
that  their  witnesses  were  all  m  town  at  great 
expence  to  them,  and  they  do  not  say  now,  by 
any  thing  they  liave  sworn,  but  that  they  have 
every  witness  now  which  they  then  had,  ex- 
cept Goostrey. 

This  was  sufficient  notice  to  them  to  be  pre- 
pared ;  they  were  not  hurried  as  the  traverser 
must  have  been,  if  her  trial  had  been  brouglit 
on  before  she  could,  from  the  circumstances  of 
her  case,  have  been  prepared. 

The  Court,  in  my  opinion,  should  consider 
ike  prodigious  expence  the  party  is  put  to ;  1 
think  it  is  sworn,  that  no  less  than  fourscore 
witnesses  ore  now  attending  to  give  their  evi- 
dence in  behalf  of  the  traverser,  and  that  the 
preparin^r  for  this  trial  has  coat  her  already 
above  seven  hundred  pounds. 

i  consider  also  the  heavy  imputation  which 
lies  on  her  character,  which  she  ought  to  have 
an  opportunity  of  clearing  u|),  if  she  can. 

And  for  tbeae  reafona  tbiok  ahe  ought  to 


have  her  trials  hot  1  sobmit  to  the  opinion  of 
the  Lord  ChielJustice  and  Mr.  Justice  Want. 

Mr.  Juat.  Ward,  The  progress  of  this  caoao 
b  easily  recollected.  The  mil  of  indictmcnl 
waa  found  the  S4th  of  October,  at  the  com- 
mission of  Oyer  and  Terminer  for  the  couoty  - 
of  Dublin,  against  the  traveraer  ibr  wilful  aod 
corrupt  pel] ury;  notwithstanding  which,  aad 
although  the  veitlict  in  the  Exchequer  waa  con- 
trary to  her  evidence,  i  shall  suspend  my  opi- 
nion until  the  present  jury  have  found  bet 
guilty,  or  acquitted  her.  J  ustice  and  the  pubUo 
good  require,  that  witnesses  upon  their  oatha 
should  always  speak  truth ;  yet  i  am  apt  to 
belbve,  were  not  private  persons  afiiected  in  tbo 
event  of  thb  prooecotioo,  every  circumatanoOf 
whether  material  or  not,  would  not  be  ao  atre* 
nuoualy  contended  for. 

t  Afany  reaaons  made  it  improper  to  try  tkm 
indictment  at  the  oommiMion ;  therefore  my 
Lord  Chief  Juatice  granted  a  Certiorari  to  io« 
move  it  into  this  Court ;  it  b  owing  to  that  I 
aee  many  gentlemen  upon  thb  jury,  whoeouM 
not  have  been  ao  there,  being  judgea ;  it  wao 
fit  the  liest  gentlemen  for  fortune  and  charoeiar 
in  the  county  sliould  be  bad  to  try  a  cauae  -of 
this  consequence;  it  waa  incumbent  on  ito 
sheriff  to  return  such,  and  I  bditfo  ho  Itttk 
done  bb  duty. 

The  7th  of  November  tho  travefaer,  calM 
upon  her  racognioaoce,  appoarod.  aodthe  Coort 
appointed  the  14th  fiar  her  trial ;  but  on  the 
lOtb  she  moved  tbo  Coort  to  put  it  off  to  this 
term,  on  her  affidavit  of  aeveral  material  wit* 
nesses,  naming  them,  being  in  several  parts  of 
England,  and  remote  porta  in  Ireland,  wImno- 
she  could  not  possibly  have  in  time  to  mak» 
her  defence.  Thb  motion  was  strongly  op- 
posed ;  but  her  afidavit  was  ao  full,  that  it 
could  not  be  refused  bar ;  and  I  must  say,  that 
in  a  common  case  it  would  have  required  oo 
longer  time  than  to  read  the  affidavit ;  aod  tho 
CcNirt  appointed  the  4th  of  February  for  tho 
trial.  On  thb  motion  Mr.  Mac  Kercher  mado 
an  affidavit,  which  now  is  become  necessary  to 
be  considered ;  he  swears  that  he  b  embanod 
in  thb  cauae,  and,  as  i  understand  hind,  aa 
agent ;  that  he  was  then  ready  to  proaeoulo 
and  go  on  with  the  trial  ot  the  traveraer.  Ao 
it  was  obvious  to  object,  if  he  was  then  ready, 
why  should  he  not  be  so  this  term  ?  To  anower 
which  he  goes  on  and  swears,  that  aeveral  par- 
sons interested,  and  witnessea,  were  going  to 
England,  whom  he  apprehended  he  could  not- 
have  next  term,  and  could  not  bring  oo  tho- 
trial  without  them.  Thb  looks  like  givioar* 
notice  he  could  uot  be  ready  thb  term,  and  I  - 
confiess  if  he,  or  the  vbible  agent  <^  thb  side  tiM  ■ 
water,  had  applied  the  beginning  of  term,  aadl* 
made  the  necessity  of  their  witneaaea  going  lo- 
Englsnd  appear,  and  that  they  were  not  ro* 
turned,  and  if  the  traverser  had  been  at  no  ex- 
pence,  I  ahoold  have  gone  as  far  as  tho  prae- 
tioe  of  the  Coiut  would  allow  to  deby  tbo 
trial.  But  instead  of  thia,  Mr.  Mac  Kercher, 
in  hb  afidavit,  Hd  oat  BMOtkNi  tho  oaoia  of 
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•oy  one  of  bis  witnctMS  that  were  going  to 
Eogtaad,  which  rendera  it  impossible  to  exa- 
mioe  whether  they  did  or  did  not  go  there,  or 
were  since  relarned,  or  e?er  wonid ;  besides, 
Ibey  seemed  to  acquiesce,  and  continued  silent 
until  the  Snd  of  February,  when  notice  iras 
KiTcn,  the  prosecutors  would  move  on  the 
fourth  to  put  off  the  trial  to  Friday  following. 
No  otbor  notice  hatli  been  since  gi? en ;  nor 
did  the  prosecutors  more  to  pot  off  the  trial 
on  Mooiiy,  until  the  jury  was  called ;  and 
only  c%hteppeering,  it  must  go  off  on  course 
to  the  next  dav,  on  which  they  only  pressed 
tbet  it  shooM  be  put  off  to  Friday,  without  as- 
stgoiag  any  reason  from  Mr.  Weldon's  dis- 
aUitj  to  attend,  or  indeed  any  reason  at  all 
that  I  kuow  of.  Howerer,  throoffh  much  im- 
porlnsity,  the  counsel  on  both  sides  agreed  to 
put  it  oir  to  this  day,  when  a  full  jury  appear- 
n^fthey  now  mote  on  new  affidafits  to  put  it 
off  to  uesrt  term,  and  assign  for  reasons  tlie 
•beanoe  of  Mr.  Mac  Kercher  the  agent,  and 
.alsoof  Mr.  Goostrey  and  colonel  Weldon,  two 
wHneMOS.  As  to  Mr.  Mac  Kercher,  he  was 
htn  la$t  term,  and  might  ha?e  been  here  now ; 
§oit  though  Mr.  Nelson  swears  he  scquainted 
ImB  by  mter  that  he  would  be  here,  yet  Camp- 
bcH  swears  be  came  Isst  week  from  Parkgate 
au4  Holyhead,  and  heard  nothing  of  Mr.  Mac 
Kercher  at  those  places;  besides,  Mr.  Nelson 
bus  atwim appeared  to  us  as  the  known  agent, 
and  is  of  Known  abilities  and  sufficiency  to  con** 
duet  any  cause.  As  to  Mr.  Goostrey,  the 
eouBsel  ror  the  prosecutors  say  he  was  here  last 
tpnu  about  the  end  of  it,  when  Edward 
Weeden  aud  his  brother,  being  examined  in 
eourty  charged  him  on  oath  with  drawing  affi- 
davits for  them,  being  ilKterale,  to  swear  to 
their  mother  Sarah  Weedon's  imprisonment  by 
cokMiel  Blakeney,  when  they  only  told  him,  as 
they,  with  great  simplicity,  swore  in  court, 
that  Mr.  Blakeney 's  gales  were  locked  at  the 
usual  hour  of  the  night,  and  they  ne? er  looked 
en  their  mother  as  a  prisoner  there ;  and  when 
tlw  Court  required  Mr.  Goostrey 's  attendance, 
tlwy  were  told  he  was  then  in  £ngtaod  ;  he  is 
bmnid  over  to  prosecute,|and  ought  to  bare  at- 
tonded :  however  the  traverser  hath  absolutely 
removed  this  objection,  by  consenting  his  exa- 
mioatioiis  should  be  read  against  her.  fiut 
the  OMuo  oiNection  rests  upon  colonel  Weklon's 
absence,  who,  as  Kennedy  swears,  was  served 
with  a  subpoena  the  S7th  of  January,  and  was 
then  so  ill  of  the  gout,  that  he  could  not  attend, 
and  that  the  traverser  cannot  be  convicted 
witiMNtt  him.  Kennedy  appearing  in  court, 
acknowledged  himself  to  be  a  beer-seller,  and, 
by  his  appearance,  he  is  a  man  of  low  station 
aud  little  knowledge,  i  think  him  very  suffi- 
eicnt  to  swear  to  what  he  sees  and  hears;  but 
1  must  say,  1  do  not  think  his  judgment  or  be- 
lief any  way  sufficient  to  ground  mine  on.  An 
attorney  or  agent  is  the  proper  person  to  swear 
a  wftneas  to  be  a  material  one  to  convict  the 
traverser,  but  the  agent  and  attorney,  who 
certainly  must  be  informed  of  the  witnesses 
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indeed,  told  os  on  the  table,  he  read  an  affidavit 
of  colonel  Weldon 's  at  Marv borough,  and 
thought  it  material ;  but  to  obviate  this,  the 
traverser's  counsel  have  consented  this  affidavit 
be  read  in  evidence  against  her,  so  that  if  it  be 
material,  it  will  have  its  weight,  lu  the  next 
place,  how  comes  colonel  Weldon  to  lie  now  so 
material  a  witness,  when  last  term  Mr.  Mse 
Kercher  pressed  to  go  on  to  trial  without  him  ? 
And  1  presume,  he  knew  what  he  could  aay, 
the  affidavit  he  made  being,  1  think,  at  tbe 
summer  assizes  preceding. 

Besides,  though  colonel  Weklon  was  sub- 
poenaed the  87th  of  January,  and  Kennedy 
made  an  affidavit  the  3nd  of  February,  in  that 
he  is  silent  as  to  Mr.  Weldon's  illnessi  nor  wan 
it  mentioned  by  the  counsel  on  Monday  ;  but 
when  nothing  else  would  do,  on  the  sixth  of 
February  he  swears  to  his  il loess,  and  some- 
thing like  his  being  a  material  witness ;  this  1 
have  considered  already :  but  1  must  observe, 
what  has  missed  the  oounsel,  that  though  co- 
lonel Weldon  should  be  ill  of  the  gout  on  thu 
37th  of  January,  it  no  waya  appears  but  bu 
may  be  now  on  the  7th  of  February  well  ra- 
covered,  or  at  least  able  to  travel ;  it  is  ad- 
mitted he  lives  but  one  day's  journey  from 
Dublin,  why  then  was  not  a  messenger  sent 
down  to  bring  us  an  account  in  what  atate  of 
health  he  was  a  day  or  two  past  P  Since  they 
have  neglected  this,  I  shall  not  look  upon  him 
as  a  necessary  witness.  The  counsel  for  the 
prosecutors  allege  they  have  above  sixty  wit* 
nesses,  and  the  traverser's  eighty  in  town  ;  I 
think  it  is  full  time  to  go  on  with  the  trial,  and 
1  see  no  reason  for  putting  it  off.  1  should  not 
have  been  so  tedioos,  but  for  the  great  ear- 
nestness with  which  tlie  counsel  have  preasMd 
this  motion. 

L.  C.  J.  Marlay,  I  am  of  their  0)>inion,  that 
we  must  not  put  off  this  trial.  1  will  mention 
the  aeveral  ateps  taken  in  this  proceeding.  It 
appears  here  by  sffidavit.  That  on  the  10th  of 
August  Mrs.  Heath  was  arrested  on  a  warrant, 
grounded  upon  examinations  of  peijiiry  coni- 
mitted  by  her  in  her  evidence  on  the  trial  in  the 
court  of  Exchequer ;  fifteen  witnesses  are  first 
bound  over  to  prosecute  at  the  sessions  of  Kil- 
mainham,  and  afterwards  at  the  commission  of 
Oyer  and  Terminer.  The  commisfuon  sat  on 
the  23d  of  October,  and  a  bill  of  indictment 
was  found  sgainst  her  the  next  day,  which  aba 
traversed,  and  the  traverser,  moved  for  a  Cer« 
tiorari  to  uke  her  trial  in  the  King's  bench^ 
upon  affidavits  so  full,  that  it  was  not  to  be  re- 
fused witliout  the  greatest  injustice ;  there 
being  an  estate  depending  of  6,000/.  a  year, 
and  that  there  were  examinations  carrying  on 
in  the  Chancery  here,  and  in  England.  I  do 
believe  that  neither  side  can  ahew,  wht*re  the 
testimony  of  witnesses  has  been  anticipated  by 
an  indictment  of  perjury,  but  something  like 
that  step  was  taken  in  this  cause.  The  Cer- 
tiorari was  granted  by  the  Court  upon  an  afii- 
davit  of  the  traverser,  and  the  trial  put  off  iip«in 
her  affidavit  of  the  IQlb  of  November.   Th^ 
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ftffidavit  of  Mr.  Mac  Kercber  b  sworn  ailer- 
wardton  the  13th  of  Nofember,  vhewiog  cause 
for  bringing  on  the  trial  the  nest  day,  but  no 
court  could  poasiblj  bring  on  the  trial  when  that 
affidafit  was  offerwi.  The  tra?er8er  swore  that 
■everal  witnesses,  whom  she  namad,  were  in 
£ngland ;  and  that  Mrs.  Weedon  in  particular, 
wan  a  material  witness,  and  lived  in  a  remote 
part  of  this  kingdom.  Mr.  Mao  Kercber 
vwears,  that  Mrs.  Weedon  waa  a  material  evi- 
dence for  the  prosecutor,  tliat  she  was  detained 
by  force,  and  moFed  for  an  Habeas  Corpus  to 
bring  her  hither.  That  motion  was  brought  on, 
and  exaaiinations  were  taken  after  the  day  ap- 
pointed for  the  trial,  and  a  motion  made  to  at- 
taoh  Mr.  Blakeney  for  detaining  this  Mrs. 
Weedon,  It  appears,  that  she  was  summoned 
to  attend  here  on  behalf  of  the  prosecotor  on 
the  14th  of  Norember,  just  the  day  before ; 
and  that  the  place  she  then  lired  at  is  above 
70  miles  from  Dublin.  There  came  two  wit- 
neisss  upon  the  taUe,  who  had  sworn  affidavits, 
in  order  to  found  an  Habeas  Corpus  and  an  at- 
taebment  against  Mr.  Blakeney,  and  they  haF- 
ing  sworn  false,  they  were  both  committed. 
Beth  those  illiterate  witnesses  swore  her,  in 
their  affidavits,  to  be  under  a  restraint,  when  it 
appeared  she  was  at  liberty.  This  they  con- 
leased,  and  also,  that  those  affidavits  were  pre- 
pared by  Goostrey,  the  person  now  said  to  be 
m  England.  This  is  a  very  extraordinary  pro- 
ceeding, and  a  sort  of  indictment  not  usually 
brought  into  this  court.  The  first  trial  was  put 
•fT,  on  the  affidavit  of  the  traverser,  that  she 
was  not  prepared  for  her  defence :  the  question 
DOW  is,  whether  the  reasons  offered  for  putting 
off  this  trial  to  Easter  term  he  of  equal  force. 
It  appeared  then  by  the  affidavit  of  Mrs. 
Heath,  that  sereral  witnesses,  necessary  for  her 
defence,  could  not  possibly  attend  at  the  day 
prefixed  for  trial;  the  bill  of  indictment  was 
found  the  34tb  of  October  ;  the  trial  was  to  be 
•0  the  14th  of  November ;  bow  could  witnesses 
in  England  be  brought  by  that  time  to  Appear 
bereP  But  Mr.  Mac  ILercher  swears  that 
Mrs.  Weedon  was  a  material  evidence  for  the 
prosecutor,  and  not  for  the  traverser,  as  she  in- 
sinuated. She  is  now  here,  you  have  no  want 
of  her,  if  she  be  that  matenal  witness ;  and 
then  the  question  is,  whether  the  affidavits 
made  now  can  put  off  this  trial.  The  affidavit 
of  Mr.  Nelson  is  general,  and  only  says,  that 
he  had  a  letter  from  Mr.  Mac  Kercber,  dated 
the  10th  of  January,  acquainting  him  that  he 
would  leave  London  on  the  17th  of  that  month. 
There  are  several  affidavits  made  on  the  side  of 
the  traverser,  and  one  in  particuhur,  that  there 
was  no  such  person  noon  the  road  from  Lon  • 
don  to  this  pfaice,  but  however,  as  he  is  no  evi- 
dence in  the  cause,  there  can  be  no  colour  for 
bis  absence  to  put  off  tbe  trial.  Then  the 
whole  matteris  reduced  to  the  affidavit  of  Ken- 
nedy. He  swears  those  three  things  that  are 
material  to  put  off  a  trial ;  but  I  must  observe 
that  this  affidavit  is  in  fact  contradicted  by  the 
affidavit  of  Mr.  Mac  Kercber,  who  swears  on 
the  ISth  of  NovembeTi  he  was  ready  to  bring  on 


the  trial  the  next  day,  and  yet  Mr.  Weldoo  m 
not  one  of  the  witnesses  for  that  trial,  and  be  is 
not  bound  over  to  prosecute ;    Mr.  Mac  Ker* 
cher  knew  his  evidence,  for  be  bad  then  bis 
affidavit  in  Chancery;    therefore   that    part 
which  is  necessary  to  put  off  tlie  trial,  that « 
material  witness  to  be  produced  cannot  attend^ 
is  wanting  in  Kennedy's  affidavit,  for  it  apnears 
that  it  ia  not  well  grounded  by  Mac  Kereber's 
affidavit.    There  ia  another  objection  against 
Kennedy's  affidavit :  be  swears,  he  docs  be* 
lieve  Mr.  Weldon  is  to  be  bad  the  next  tena^ 
and  that  be  believes  be  is  a  material  witness. 
Consider,  that  though  this  be  proper  if  it  oomes 
from  the  agent,  yet  it  is  not  proper,  when  an 
ale- seller  makes  this  affidavit,  and  a  man  that 
confesses  he  was  never  bred  to  the  business. 
You  know,  that  if  a  person  be  accused  for  a 
violent  assault,  in  case  there  be  no  danger  of 
death,  there  is  bail  taken  ;    but  if  instead  of 
sending  for  a  surgeon,  the  person  who  applies 
for  bail,  sends  for  a  cobler,  and  the  oobler 
swears  be  had  searched  the  wound  and  foond  it 
not  dangerous,  nobody  can  say,  but  the  (kiort 
would  refuse  bail  upon  the  affidavit  of  this  cob* 
ler.    Therefore  Kennedy's  affidavit  is  of  no 
consequence.    As  to  Goostrey,  his  examinn* 
tions  are  here,  the  counsel  for  the  traverser  de- 
sire they  may  be  read  against  her.    fiat  I 
most  tell  you  that  his  examinations  are  no 
more,  than  that  Mrs.  Heath  did  say  such  wmk 
such  words  on  the  trial  in  the  Exchequer.    1 
have  the  trial  here,  and  Mr.  Goostrey  can  nrovs 
no  more  than  what  all  present  at  that  trial  caa 
prove ;  and  therefore,  gentlemen,  upon  accovnt 
of  Mr.  Goostrey,  I  thmk  not  proper  to  put  off 
the  trial.    But  what  makes  me  think  it  impro- 
per to  put  it  off  is.  the  great  expence  on  the 
side  of  the  traverser.    It  appears  by  the  affi- 
davits on  account  of  the  traverser,  that  tbey 
have  been  at  a  vast  expence ;  one  person  swears 
to  700/.  another  swears  to  300/L  besides  a  50/1 
bill.     Now,  if  you  can  delay  trials,  and  put  tra- 
versers to  this  expence,  you   will  soon  bavs 
what  you  desire  in  carrying  on  this  cause,  for 
nobody  will  dare  to  appear  as  a  witness,  wbsK 
they  Know  it  is  so  dangerous  and  expenaive. 
But  it  has  been  urged  by  Mr.  Harward,  that 
she  should  have  a  full  snd  fair  trial ;    and  let 
me  tell  you,  it  is  as  much  for  the  credit  of  the 
prosecutors  that  there  should  be  a  full  and  fair 
prosecution,  and  that  where  witnesses  boand 
over  may  b^  bad  to  appear,  and  do  not,  it 
creates  a  suspicion  of  the  justice  of  the  prose- 
cution ;  people  will  be  apt  to  say,  that  juggleis 
cannot  play  so  well  the  same  trick    twice. 
There  is  no  doubt  but  a  verdict  was  found  for  the 
prosecutor  by  a  jury  of  un<ioubted  credit ;   but 
it  does  not  follow  tnat  the  traverser  is  guilty, 
and  the  best  and  the  wisest  jury  may  oe  de- 
ceived.   This  matter  can  be  delayed  no  longer, 
because    by   this  delsy  there  can  never  be 
any  time  fixed  for  a  trial ;    but  as  this  mo- 
tion has  taken  up  a  great  deal  of.,  time,  so  it 
would  be  impossible  to  go  through   it  thb 
day,  therefore  we  will  defer  it  till  to-morrow 
morning. 
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.  The  Jary  prefixed  orer  to  Friday  the  8th  of 

Fthnuiry  at  8  o'clock. 

» 
8«rj.  Marshall,   I  beg  lea? e  to  observe,  that 

tiM  examination  of  IVh*.  Goostrey  does  not  go 

to  all  parts  of  this  indictment. 

Court.  To  erery  one  of  them. Yoo  do  in 

"^et  confess  her  innocent^  if  you  do  not  pro- 
late her. 
C<mnul/or  the  Traverser.  We  consent  Mr. 

Ckiostrey's  examination  may  be  read  in  evi- 

^ — If  and  ware  our  right  ot  cross-examining. 


THE  TRIAL 

OF 

MRS.  MARY  HEATH, 
For  Perjury. 

Counsel  for  the  Prosecutor. 

Warden  Flood,  esq.  Solicitor-General. 
Robert  Marshall,  esq.  2nd  Seijeant  at  Law. 
Philip  Tisdall,  esq.  Srd  Serjeant  at  Law. 
Philip  Walsh,  esq.  one  of  his  Majesty's 
CoonseiatLaw. 

William  Harward,  esq. 
Joseph  Robbins,  esq. 
James  Mac  Manus,  esq. 
Cornelius  O'Callaghan,  esq. 
Ambrose  Harding,  esq. 
John  Morion,  esq. 
Thomas  Fitz- Gerald,  esq. 

Counsel  for  the  Traverser. 

Eaton  Stannard,  eso.  one  of  his  Majesty's 
Coonsel  at  Law,  and  Recorder  of  the  City  of 

JKlVnO. 

John  Smith,  esq.  one  of  his  Majesty's  Coun- 
sel at  Law. 

Anthony  Marlay,  esq.  one  of  his  Majesty's 
Coonsel  at  Law. 

Peter  Daly,  esq. 

8imon  Bradstreet,  esq. 

Thomas  Le  flunte,  esq. 

Thomas  Spring,  esq. 

Thomas  Morgan,  esq. 

Ridiard  Malone,  esq. 

£dmond  Malone,  esq, 

Edward  Lee,  esq. 

James  Maddox,  esq. 

Tboflsas  Cooley,  esq. 

Robert  Hamilton,  esq. 

Robert  Ford,  esq. 

Friday,  February  9,  1744. 

The  Court  being  sat  before  nine  o'clock,  the 
jury  were  called  over,  when  fourteen  ap|»earing, 
and  no  challenges  being  made,  the  following 
twelfe  were  sworn  to  try  the  issue  of  traferse: 

Sir  Samuel  Cooke,  of  St.  Catherine's,  hart. 
John  Rocbfort,  of  Newpark,  esq. 
^yre  £?aiiS|  of  Portrane,  esq. 


Nicholas  Archdale,  of  Mount  Eccles,  esq. 
Darid  Chaigneau,  of  Corka,  esq. 
Quaile  Soroerville,  of  Cookstowo,  esq. 
Edward  Ford,  of  Dafidstowo,  esq. 
Mark  Synnot,  of  Dronconder,  esq. 
Tbomas  Baker,  of  Newtown,  esq. 
Geor^Erans,  of  Newport,  esq. 
Narcissus  Chas.  Proby ,  of  DamestowD,  esq* 
Charles  Burton,  of  Dubber,  esq. 

The  Indictment  on  which  this  Trial  was  had 
is  as  follows,  Tiz. 

"  The  Kino  against  Mart  Heath. 

<<  County  of  Dublin,  to  wit  The  jurors  for 
our  lord  the  king  upon  their  oaths  say  and  pre- 
sent. That  in  a  certain  bill  of  a  plea  of  trespass 
and  efectment  of  a  farm  depending  as  of  the 
term  of  the  Hol^  Trinity,  in  the  16th  and  irth 
years  of  the  reign  of  our  said  lord,  the  now 
kine  Georgje  the  8nd,  of  Great  Britain,  and  a6 
forth,  and  in  the  year  of  our  Lord,  1743,  ia 
our  said  lord  the  lung's  Court  of  Exchequer  in 
Ireland,  then  being  at  the  king's  courts  in  tb^ 
said  county  of  Dublin,  before  uie  barons  of  our 
said  lord  the  king,  of  the  said  court,  and 
brought  into  the  said  court,  and  prosecuted 
by  Campbell  Craig,  gent,  debtor  of  the  aakl 
lord  the  king,  plaintiff,  against  the  right  boo. 
Richard  earl  ot  Angleaea,  defendant ;  who  was 
present  then  in  the  said  court,  by  his  attorney, 
Tbomas  Burroughs,  for  SO  messuages,  30  totls, 
50  cottages,  2  mills,  50  gardens,  600  acres  oft* 
arable  land,  300  acres  of  meadow,  600^  acres  of 
pasture,  50  acres  of  furze  and  heathy  ground,  iO 
acres  of  moory  ground,  with  the  appurtenances, 
in  Great  Stramine,  otherwise  Stameeo,  Littls 
Stramine,  otherwise  Stameen,  Little  Donacar* 
•  ney,  Sballon,  Killcarran,  otherwise  Kilishap- 
Tan,  Cruffey,  Annagor,  otherwise  Annager,  and 
Little  Gaffney,  situate,  lying  and  being  in  the 
county  of  Meath ;  all  which  said  premisses 
were  formerly  the  estate  of  the  right  hon.  James 
earl  of  Angiesea«  deceased ;  and  lately  tfas 
estate  of  the  right  hon.  Arthur  earl  of  AngieseSt 
also  deceased ;  and  which  had  been  demised  to 
him,  the  said  Campbell  Craig,  by  James  An- 
nesley,  esq.  and  had  been  also  demised  to  him 
tbe  said  Campbell  Craig,  by  the  right  hon. 
James  earl  of  Anglesea,  and  had  been  also  de- 
mised to  him,  the  said  Campbell  Crai|[,  by  ths 
hon.  James  Annesley,  only  son  and  heir  of  Ar- 
thur late  baron  Altham  of  Altham,  deceased, 
otherwise  the  right  hon.  James  baroo  Altham 
of  Altham,  on  the  first  dayofJUay,  1749,  at 
Trim  in  the  county  of  Meath  aforesaid,  for  the 
several  terms  of  31  years,  to  commence  from 
thence  in  manner  and  form  as  in  and  by  tlw 
declaration  of  the  said  Campbell  Craig,  m  the 
said  bill  of  the  said  plea  of  trespass  and  eject- 
ment of  a  farm,  is  mentioned  and  set  forth ;  in 
and  to  which  said  bill  of  a  plea  of  trespass  and 
ejectment  of  a  form,  he  the  said  Ricliard  earl 
of  Anglesea,  by  his  said  attorney,  took  defence 
in  due  form  oflaw,  and  for  plea  thereto,  aaid 
that  he  was  not  fviliy  of  the  trespass  and  eject- 
meat  aforesaid,  m  nMnncr  and  form  u  the  said 
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Campbell  Crai(i^  complained ;  and  of  that  he 

eat  himself  on  the  country,  and  the  said  Camp- 
HI  Craig  likewise ;  and  iflsne  being  so  joined 
in  said  plea  of  trespass  and  ejectment,  m  doe 
form  of  law,  by  and  between  the  said  parties, 
it  was  afterwards  so  proceeded  upon  thereon 
that  the  said  issue  afterwards,  to* wit,  on  the 
second  Friday  after  the  morrow  of  All -Souls, 
in  the  term  of  St.  Michael  the  Arch-anurel  then 
next,  that  is  to  say,  on  the  1 1th  day  of  Novem- 
ber, in  the  17th  year  of  the  reign  of  our  said 
Imtl,  the  now  king,  in  the  Court  of  Exchequer 
aforesaid,  before  the  said  biirons  of  the  itaid 
court,  at  the  king's  court  aforesaid,   in  the 
•oanty  of  Dublin  arorenid,  was  tried  by  a  cer* 
tain  jury  of  the  country,  for  that  purpose, 
IB  due  fonn  of  law,  then  and  there  elected, 
'  tried  and  sworn  in  said  court,  to  try  tho  said 
IMIM ;  and  oo  tho  said  trial,  it  was  then  and 
there  admitted,  as  well  by,  for  and  on  behalf  of 
the  said  Campbell  Craig,  as  by,  for  and  on  be- 
half  of  the  said  Richard  earl  of  Anglesea,  that 
the  said  lands  and  premisses,  mentioned  in  the 
■aid  plea  of  trespass  and  ejectment  and  decla- 
ration of  the  said  Campbell  Craig,  were  the 
estate  of  inheritance  of  Arthur  lonl  baron  Al- 
tham  of  Ahham,  late  deceased,  and  that  he 
died  seized  of  the  said  lands  and  premisses ; 
and  the  said  Campbell  Craig,  then  and  there, 
vpoo  the  said  triaJ,  produce!  witnesses  on  his 
Mrt,  who  being  then  and  there  duly  sworn  on 
Qod*s  holy  evangelists,  by  the  said  barons  of 
the  said  comt  of  Exchequer,  to  testify  the 
troth,  the  whole  troth,  and  nothing  but  the 
troth,  in  the  said  pUsm  of  trespoM  and  ^fectment 
■o  depending,  tlie  said  boroos  baring  sufficient 
power  and  authority  to  administer  the  said  oath 
te  them  on  that  behalf,  gave  in  evidemse,  and 
then  aiid  there  swore,  aM  deposed  upon  their 
aaths  aforesaid,  to  the  jurors  or  the  iury  afore- 
■aid,  before  tlie  barons  aforesaid,  that*  James 
jLonesley  aforesaid,  the  lessor  of  the  said  plain- 
tiff Campbell  Craig,  was  the  only  son  ana  heir 
of  the  said  Arthur  late  lord  baron  Altham  of 
Altham,  by  his  wife,  Mary  the  late  lady  Al- 
tham ;  and  that  the  said  James  Annesley  was 
bom  and  christened  at  Dunmaine,  in  the  county 
of  Wexford,  in  the  kingdom  of  Ireland.    And 
the  said  now  jurors  so  sworn  for  our  said  lord 
the  king,  upon  their  oaths,  further  say,  and 
presoit,  that  Mary  Heath,  of  the  aiy  of  Dub- 
lio,  in  the  county  of  the  said  city,  widow,  upon 
the  trial  aforesaid,  in  the  court  of  Exchequer 
afhresaid,  liefbre  the  barons  aforesaid,  at  the 
king's  court  aforesaid,  in  the  county  of  Dublin 
aibrasaid,  being  then  and  there  produced  as  a 
witness,  by  and  on  behalf  of*  the  said  Richsrd 
eari  of  Anglesea,  on  the  said  trial  of  the  said 
issue,  she  the  said  Maiy  Heath  was  then  and 
there  sworn,  open  God's  holy  eratigelikts,  in 
doe  form  of  law,  by  tbe'siid<haroiis  Sf^be  said 
coort  of  Exchequer,  to  tedtify.tbeltriiitbv'tlie 
whole  truth,  and  nothing  bot-theirat)^;.in  the 
said  plea  of  trespass  and  ejectment;  the  said 
barons  of  the  said  court  of  Exeliequer  baring 
aufficient  power  and  authority  to  administer 
thesaidoath  to  thanid  Mary  Heath  in  that 


behalf;  and  the  said  Mary  Heath  being  tfMi 
and  there  so  sworn,  then  and  there  ihlsij,  vo« 
luntarily,  knowingly,  wilfully,  roalieionsij, 
corruptly  and  illicitly  swore  and  deposed 
her  oath  afoi^ssid,  to  the  said  barons  and  In  I 
jurors  of  the  said  jory,  who  then  and 
were  in  due  form  of  law  elected,  tried,  and 
sworn  as  aforesaid,  to  try  the  said  issoe  na 
aforesaid,  that  lady  Altham,  that  is  to  sajr*  tkn 
aforesaid  Mary  lady  Altham,  who  was  wile  ef 
the  said  Arthur  hite  lord  baron  Altham  of  Al- 
tham, never  was  with  child,  while  she  the  Mai 
Mary  Heath  lived  with  the  said  Mary  la^r 
Altham.    And, 

Further,  the  said  Blary  Heath  then  and 
there,  before  the  said  barons  of  the  said  oonit, 
gave  in  evidence  and  swore  upon  her 


upon 
aforesaid,  to  the  said  barons  and  to  the  joreri 
of  the  said  jury,  that  the  said  Nary  ladjr  Al- 
tham ncverhad  a  child  at  Dunmaine,  that  ii  to 
sav,  Dunmaine  aforesaid,  in  the  said  ceonhref 
\Vexford,  in  the  kinj^dom  of  Ireland.    And, 

Further,  the  said  Mary  Heath  then  and 
there,  before  the  said  barons  of  the  said  eonrt, 
gave  in  evidence  and  swore  upon  heroatb  ainre- 
said,  to  the  said  barons  and  to  the  jorora  ef  tbe 
said  jury,  that  there  never  was  a  child,  an  tbe 
chikf  uf'^that  family,  that  is  to  say,  of  the  said 
Arthur  late  lord  baron.  Altham  of  Altham,  nnd 
the  said  Mary  lady  Altham  hb  mh,  either 
christened  or  lmn|[  at  Dunmaine  hoose,  that  m 
to  say,  the  aforesaid  Dunmaine  hoose,  in  tbe 
said  county  of  Wexford,  while  she,  that  ie  Is 
say,  the  said  Mary  Heath,  was  at  Doninnine 
aforesaid.    And, 

Furtlier,  the  said  Mary  Heath  then  and 
there,  before  the  said  barons  of  the  said  oeort, 
gave  in  evidence  and  swore  upon  her  oath 
aforesaid,  to  the  said  barons  *and  to  tbe 


jurors  of  the  said  jory,  that  she,  that  it  to  any, 
the  said  Mary  Heath,  never  saw  a  chihl  in  tbe 
hands  or  care  of  Joan  Laffan,  while  she,  tbnt  is 
to  say,  the  said  Joan  Laffan,  was  at  DonmaiMr 
house  aforesaid.    And, 

Further,  the  said  Mary  Heath  then  and 
there,  before  tbe  said  barons  of  the  said  conrt, 
gave  in  evidence  and  swore  upon  heroatb  afiwe- 
aaid,  to  tbe  said  barons  and  to  the  jorovi  of 
said  jury,  that  the  said  Nary  lady  Ahham  did 
not  miscarry  of  a  child  at  Dunmaine  aforesaid. 
Whereas  really  and  in  fact,  the  said  Mary  lale 
lady  Altham,  who  was  wife  of  the  said  Artbnr 
late  lord  baron  Altham  of  Altham,  vras  with 
child  while  she  the  said  Mary  Heath  lived  witli 
the  said  Mary  lady  Altham.  And  wherees 
also  really  and  in  fact,  the  said  Mary  lady 
Altham  had  a  child  at  Dunmaine,  that  is  to 
say,  Dunmaine  aforesaid,  in  the-said  iooontj  ef 
Wexford,  in  the  kingdom  of  Iretand.  And 
wl»ereas  really  and  in  fact,  there  was  a  child, 
as  the  child  of  that  family,  that  is  to  say,  of 
the  said  Arthur  late  lord  baron  Altham  of  Al- 
tham, and  the  said  Mary  lady  Altham  his  wife, 
christened  and  living  at  Dunmaine  honse  afore- 
said, in  the  said  county  of  Wexford,  while  she 
the  said  Mary  Heath  was  at  Dunmaine  hoose 
aforenid.    And  whereas  also  really  and  in 
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fut,  tb«  nid  Muy  Hetth  did  see  «  child  in 
(b*  buds  and  care  of  Jmd  Ltflui,  while  the, 
Ibat  is  lo  tiy,  the  tnid  Jo*d  Laffan,  nas  at 
fhrantaiM  hauoi  aforesaid.  And  whereai  also 
nalljrand  in  fact,  the  said  Marjr  Indjr  Allhain 
■iMarri^  of  a  cliild  bI  OuDmaiDc  af'jresaiil. 
And  n  the  doit  jurora  sworn  for  our  lord  the 
kio^  ai  aforesRJa,  upon  their  said  oaihn  say 
■ad  pfCMSl,  that  the  taid  Hary  Hralh  on  the 
ntd  trial  ef  the  issue  aibresaid,  upnn  her  oath 
aibrMaid,  be&retUe  haroni  afbrcMtd  and  jumrs 
uTUwaaidjnTy.elecied,  tried  and  sworn  10  try 
Iba  said  naue  between  the  pirties  aforesaid,  iu 
tbt  said  Court  of  Excliequer  al  the  king's 
OMiria  aforesaid,  io  the  county  of  Dublin  afiiru' 
■aid,  in  maoner  and  form  aloreaaid,  did  t'alilj 
volunlarily,  knowingly,  nilfully,  maliciously, 
corraplly,  and  illiciily,  commit  wilful,  voluo-  i 
laij,  BalwiiMis  and  corrupt  peijury,  in  great  ; 
CMteinpt  oflhe  said  now  king  and  of  his  Mws,  I 
«od  coolrary  to  his  majesty's  crowD  and  i 
dignilT.  I 

Comrt,  Yon,  gentlemen  of  counwl  for  the  i 
Inrwaar,  oAred yesterday  that  Mr.Goosirey'e 
•■■iDUiatioD  should  be  read  in  eriiknce  agaioft 
tba  tnTeiaer,  and  that  you  would  ware  her 
li^ttn  cnM^'exanuDe  him;  you  must  admit 

.  Hr.  Duty.  Admitted. 

.  Cdwi.  ^a  motion  for  •([latmting  the  wit- 

aapuatM,  and  not  to  come  into  court  till  they 
aceaeatfor;  nobody  i«  to  be  adroiUeO  to  them, 
■  bat  aaeh  to  hare  a  guard  on  tlie  other's  wil^ 
asasH. 

Ctmrt.  Oentlemsi,  for  the  ease  of  the  jury, 
sad  accesaity  «f  Bniihingthe  trial,  1  must  tell 
joa,  that  we  will  not,  on  either  side,  lisre  a 
^ultipUcity  of  witaessea;  the  meaning  of  the 
law  is,  that  lb«  trial  aliould  be  had  in  unedsy, 
■ad  wa  won't  sit  here  to  bear  any  editence 
that  is  numalerial.  Wboerer  pnitracts  a  Irial, 
ia  b*  tba  law  supposed  to  dare  not  to  stand  ll. 

Hr.  Hteorder.  My  lord,  we  shall  eudesTonr 
to  make  ibe  trial  aa  aliort  aa  we  can,  but  there 
an  many  eatea  thni  depeud  upon  circum- 
■taacea,  which  most  be  made  appear,  and 
wfaarereryaur  Inrdships  find  Ibal  it  iaa  neoei- 
nn  defence,  von  cannot  think  it  is  loo  long. 

nr.  Juit  Ward.     It  is  in  the  power  nf  the 

rB0emen  of  the  bar  tu  shorten  this  trial,  and 
hope  yon  will  obserre  the  rule  laid  down 
yesterday,  lew  one  gentleman  to  confine  him- 
■df  to  each  witness. 

It.  C.J.  1  make  no  doubt  of  laying  that 
down  aa  a  role. 

SoL  Gen.  Our  resolution  is  to  observe  it; 
■ad  we  will  shorten  tbe  ttial,  in  ad  mpecta, 


The  lists  of  the  witnesses  sre  giten  in  lo  the 
CoOTt^  thai  thev  may  be  separated,  and  the 
dcrfc  of  the  Crown  nombering  them,  there 
wcra  SO  on  the  aide  of  tbe  trarerser,  and  8G 
M  the  side  of  the  prvsecntor. 

■Court.  Do  yon  imagine,  that  the  lair  sap- 
'  pisad  that  any  body  shogldproduc«  fourscore 
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witnenes  ?  Two  witnesses  are  enough  to  prore 

sny  tiict,  if  it  be  a  good  ooe,  for  by  the  mouth 
ot  two  witnessea  shall  s  thing  be  established ; 
and  900  will  not  prore  any  fact,  if  it  be  a  bad 


directed  by  the  Court  to  take  out  the  Gre'points 
or  assignments  of  perjury,  and  gire  them  to 
the  jury;  which  was  done. 

1.  ThatHary,  wife  of  tbe  late  lord  Allhant. 
never  had  a  cuilit,  while  the  traverser  lived 
with  the  lady  Ahham. 

S.  That  lady  Allbam  never  bad  a  child  at 
Dun  m  sine. 

3.  That  there  never  was  a  cbiM  christened, 
w  liring  al  Duunuine,  as  the  cliild  of  lord 
and  lady  Altham,  while  tbe  traverser  was  at 
Danroaine.  . 

4.  That  the  travnaar  never  saw  a  child  jti 
the  baodsor  care  of  Joan  i>afihn,  while  tba 
said  Lafiim  was  at  Duumahie. 

5.  That  lady  Allbam  did  not  miscarry  of  ■ 
child  St  Dnnmaine. 

'  Sol.  Gen.  (CotiDael  for  the  Crown.)  May 
'  it  please  your  lordships,  and  ^ou  ^ntlemen 

<  of  the  jury,  I  am  of  counsel  m  ihii  caaefbc 

■  thecrown,  against  the  travener  Uary  Heath, 

■  who  stands  indicted  for  wilful  and  corrupt 

■  pvrjury,  a  crime  of  tlie  deepest  dye,  on  tbe 

■  discountenance  and  due  punishment  w  hereof 

<  the  lires,  liberties,  and  properties  of  oil  men, 

>  nsy  the  very  being  of  society  depend  ;  for  no 

■  msn's  life,  liberty,  or  property  can  ever  be 

■  safe,    if  Euch  are   either  countenanced,   or 

<  e8ca|ie  lur   want  of   due  prosecution.     And 

■  before  I  proceed  to  stste  tbe  case,  1  roust  beg 
'  leave,  my  lord,  Urxt  to  mention,  that  by  hur- 

■  rying  on  this  trial  su  prematurely,  in  the  ab- 

■  senceofour  principal  witnesses,  in  the  absence 
'  of  tbe  gendemen  who  carry  on  tbe  proseeu- 

■  lion,  particularly  of  Mr.  M'Kercher,  who 
'  has  the  conducliog  of.  it,  who  alone  is  ac- 
'  quainted  with  tbe  nature  and  streosth  of  tlie 
'  evidence,  and  tbe  due  application  ibereof,  and 
'  ia  DOW  detained  an  the  other  side  of  the  water 

'  >  by  contrary  winds,  tre  proceed  lo  ii  under 
I  ■  manifold  and  great  disadvantaees ;  yet  under 
•  these  drcumstance*,  1  make  little  doubt  bat 

>  we  shall  be  able  to  convict  tbe  traverser,  to 

■  the  satisftction  of  all  uDpr^udiced  persuDS,  if  ^ 
I  '  the  witnesses  to  be  produced  are  able  to  prore 

<  the  matten  contained  in  my  instructions.  I 
I  '  shall  lberefi>re  proceed  to  state  the  case  aa 
'  >  briefly  aa  I  can. 

I  <  Arthur  Annesley,  flrft  carl  of  An^lesps  (so 
I  '  created  by  king  Cnarles  the  3od,  with  a  linii- 
'  '  tatiwi  to  ibe  beiia  male  of  bis  body)  had  issua 
'  fiveaana,JaDN»biseldsat,Allhambissecond, 

■  Riohard  bi*  thinl,  Arthur  his   fourth,  and 

>  Cbaijei  hU  fifth  son. 

•  Tba  first  earl  having  made  very  Isrge  ao- 
I  ■  nuisitioni,  sufficient  to  support  two  distinct 
I  ■  lamilies,  procured  the  baronage  of  Althem 
'  fbr  his  Mcood  son   Altbam,  and  bii  mat 
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*  male,  with  a  remainder  o? er  to  bii  third  Mm 
« Richard. 

*  As  to  the  Altham  title,  Attharo,  the  first 

<  lord  Altham,  died  without  issue  male,  where- 

*  upon  that  dignity  became  vetled  in  his  bro- 
^  ther  Richard,  who  had  issue  Arthur,  aller- 

*  wards  lord  Altham,  and  Richard  now  in  pot- 

*  sessioo  of  the  Anglesea  titles  and  estates. 

*  With  re^rd  to  the  eldest  branch,  James, 

<  eldest  son  of  the  first  earl,  was,  in  his  father*s 

*  lifetime,  married  to  a  dauKbter  of  the  earl  of 

*  Rutland,  on  which  marriage,  a  settlement  was 
'  made  in  common  form,  and  the  estates  limited 

*  to  lord  James  for  life,  remainder  to  bis  first 
'  and  other  sons  in  tail  male,  remainder  to  the 

*  other  sons  of  tbe  said  first  earl  in  tail  male, 

<  remainder  to  bis  right  heirs. 

*  Tbe  said  first  earl  was  accordingly  sue- 

*  ceeded,  both  in  the  title  and  estate,  by  his  said 

*  eldest  son  James,  who  afterwarda  also  died, 

*  and  left  issue  three  sons,  James,  John  and 
« Arthur. 

*  James,  tbe  eldest  of  these,  and  third  earl  of 
'  Anglesea,  levied  fines  and  suflered  common 

*  recoveries  of  his  estates,  and  thereby  docked 

*  the  entail  created  by  bb  father's  marriage- 

*  settlement,  and  made  himself  abaolute  tenant 

*  in  fee-simple;  aflerwards  he  made  several 
^wills  and  codicils,  and  having  no  iasae  male 
'  of  bis  own,  be  thereby  limited  bit  estates, 
^  upon  the  failure  of  iasue  male  of  hit  brother 

<  Arthur,  to  go  to  the  Altham  branch. 

*  Accordingly  it  happened  that  the  said  Ar- 
'  thur,  who  was  afterwards  earl  of  Anfflesea, 

*  died  in  1737,  without  issne ;  so  that  if  Arthur 

<  lord  Altham  had  been  then  living,  be  would 
^  undoubtedly  have  succeeded  to  the  Anglesea 

*  honours  and  estates :  but  as  he  happened  to 

*  die  in  November  1727,  it  is  indisputaole,  that 

*  if  be  had  left  a  son,  such  son  would  have 

*  been  entitled  to  those  honours  and  estates. 

*  The  principal  question  therefore  at  tbe  late 

*  trial  at  bar,  and  the  single  question  now  is, 

*  Whether  the  said  lord  Altham  le(\  a  son  or 

*  not  ?  We  that  are  concerned  for  the  crown, 

*  did  then  maintain  the  affirmative,  and  thid  we 

*  shall  now  endeavour  to  prove,  though  a  fact 

*  already  established  by   the  solemn  verdict 

*  given  at  that  trial,  by  twelve  gentlemen  of  tbe 
'  greatest  characters  for  integpnty,  capacity  and 

*  fortunes  in  this  kingdom.  A  verdict  not  pre- 
'  dpitately  given,  but  af^er  14  days  attention 

*  and  deliberation,  and  which  therefore  ought 

*  to  carry  the  greatest  weight. 

*  Had  the  person,  who  claims  to  be  the  ton 

*  of  Arthur  lord  Altham,  been  in  the  kingdom, 

*  when  Arthur  earl  of  Anglesea  ^lied,  he  might 

*  have  asserted  his  right,  while  many  of  hit 

*  witnesset  were  living,  and  the  facts  recent 

*  But  he  had  tbe  misfortune,gentlemen,  not  only 
'  to  be  out  of  the  kingdom,  but  out  of  Europe. 

<  But  as  we  are  not  at  liberty  to  lay  that  fad 
^  before  you,  I  shall  not  presume  to  observe 
'  upon  it  any  further.' 

*  L,C,J.    No  such  evidence  ought  to  be 

*  opened  here.  Prove  that  tbe  lord  Altham 
'  had  a  ton.' 


*  Mr.  Dali/.  The  evidence  offered  by  Mr. 
Solicitor  is  quite  illegal,  and  I  will  tbew  it  tm 
be  so.' 

*  Mr.  liecftrder  I  have  a  great  rqfard  for 
whatever  Mr.  Solicitor  General  tayt,  but  bo 
fact  should  he  opened  to  the  jury,  hot  what 
properly  relates  to  the  matter  of  the  indicl- 
ment.' 

*  Court,  The  matter  of  peijury  coBtaiiied 
the  indictment,  is  the  single  ^uettMMi  brfor* 
ns;  what  Mr.  Solichor  mentiont  might  be 
pro|)er  to  be  thewn  in  the  Court  of  £zche« 
quer,  in  an  action  for  tbe  recovery  of  thm 
estate.  But  we  are  not  now  to  try  the  right 
to  an  estate,  bnt  a  single  fact :  if  lady  Altham 
had  a  child,  Mary  Heath  it  perjured,  and  tbit 
tbe  jury  are  to  try.* 

^  Mr.  Archdale,  (one  of  the  jury)  I  •Ppra- 
bend  the  question  before  ut  is,  whether  Marj 
Heath  it  perjured  or  not  V 

*  Court,  Yet,  that  It  tbe  point,  gentlemen.* 

<  Sol,  Gen.  Mr.  Annesley  lirougbl  to 
ejectment  in  the  Court  of  Exchequer,  in 
order  to  try  hit  title  to  an  ettate  in  the  cocntjf' 
of  Meath,  which  action  wat  accordingly  tried 
in  Michaelmatterm,  174S.  Tbe  sole  qoestitNl' 
on  that  trial  was,  by  the  admission  pf  all  par* 
ties.  Whether  Mr.  James  Annesley  wat  \\m 
lawful  son  of  Arthur  lord  Altham  f  and  tbe 
jury,  who  were  gentlemen  of  undoubted  ore* 
dit  and  fortune,  after  fifteen  days  trial  and  dn-' 
liberation,  found  upon  their  oaths,  that  Mr, 
Annesley  was  the  legitimate  ton  of  Artbmr 
lord  Altham :  Upon  tbit  trial,  gentlemen, 
Mrs-  Heath,  tbe  traverter,  wat  examined,  as 
a  principal  witness,  on  the  part  of  the  de- 
fendant the  earl  of  Anglesea,  and  it  it  fbr  tbe 
evidenee  she  then  gave,  that  she  now  stands 
indicted  for  perjury,  in  the  five  following  par- 
ticulars : 

'  Firsit,  That  she  swore,  that  Mary  lady  Al- 
tham,  who  wat  vtife  of  Arthur  late  lora  At* 
tham,  never  was  with  child,  while  she  Mary 
Heath  lived  with  the  said  Mary  lady  Altham. 

<  Secondly,  That  she  swore,  that  tbe  taid 
lady  Altham  never  had  a  child  at  Dunmaine 
in  the  county  of  Wexford. 

*•  Thirdly,  That  she  swore,  that  there  ne? er 
was  a  child,  as  the  child  of  the  family  of  lord 
and  lady  Altham,  cither  christened  or  living  at 
Dunmaine  house  in  the  said  county  of  Wex- 
ford, while  she  Heath  was  at  Dunmaine. 

*  Fourthly,  That  she  swore,  she  never  aavr 
a  child  in  the  hands  or  care  of  Joan  Lefllui, 
while  the  said  Joan  Lafian  was  at  Dunmaine 
bouse. 

'  Fifthly,  That  s!-e  swore,  that  the  taid  My 
AHham  never  miscarried  of  a  child  at  Don- 
maine  aforesuid. 

'  And  although  it  will  be  enough  for  os  te 
prove  Mrs.  Heath  guilty  of  peijury,  in  any 
one  of  the  taid  points,  yet  notwithttanding  the 
great  and  many  advantaget  gained  agaiiue 
us  by  omr  being  tiirprited,  and  hurried  on 
to  trial  at  this  jt^octure,  I  doubt  not  of  our 
being  able  to  convict  her  of  the  whole.  We 
"*  shall  begin,  by  proving,  that  Mrs.  Hesih|  tl  the 
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<  trial  at  bar»  swore  the  se? era!  particulars  men- 
^  tioneil  in  the  indictmeDt,  and  then  shall  pro- 
*  ceed  to  shew,  that  those  particulars  are  false.' 

dmrt.  The  first  assi^ment  of  perjury  is, 
that  lady  Altbam  oeter  was  with  child  while 
tbeiraferscrliTed  with  her. 

Seg.  MarthalL  My  lord,  we  shall  first 
produce  the  record.  Upoo  the  trial  in  the 
Court  of  Bxcheqoer  the  single  point  was, 
Whether  the  lessor  of  the  plaintiff  was  the  son 
of  lady  Altham,  wife  of  AAhor  late  lord  Al- 
tham  f  and  there  was  a  ? erdict  found  for  him. 

lHh.  Daljf.  We  admit  the  record,  and  we 
admit  Mary.  Heath  was  produced  as  a  wit- 
neat  anon  that  trial,  and  tnat  she  swore  that 
\%Ay  Aitham  had  not  a  child,  whilst  she  the 
Ira? eraer  lived  with  her. 
'  Serj.  M^nhalL  Do  yoa  admit  the  several 
aisipiments  of  perjury  ? 

Mr.  Dafy.  We  do. 

8erj.  MarthalL  My  lord,  the  next  thing 
that  wo  shall  lay  before  your  lordship  is  a  per- 
ton  (Mrs.  Cole)  to  profe,  that  afler  lady  Al- 
tham'f  arrival  in  this  kingdom,  in  the  year 
1713,  she  came  to  the  house  of  Mr.  Briscoe, 
Uk  Bnde-^treet,  in  this  city ;  that  after  staying 
there  some  short  time,  she  removed  to  the 
booaeof  ooeMrs.  Vice,  in  Essex-street;  that 
from  thence  she  went  to  the  late  lord  Altham's 
lioose  at  Dunmaine,  in  the  county  of  Wex- 
ford ;  and  it  will  appear  to  your  lordship  and  to 
tbt  gentlemen  of  the  jury,  that  at  the  late  lord 
ikltham*s  house  at  Dunmaine  she  was  with 
child,  and  did  miscarry  of  a  child. 

Mr.  Daly.  We  admit,  if  you  please,  that 
Mrs.  Heath  came  over  with  my  lady  Aitham 
in  October  1713,  and  lived  with  her  to  her  death 
in  the  year  1739. 

Court.    Gentlemen,  call  your  witnesses. 

Mrs.  Henrietta  Cole  sworn. 

8eg.  Marikall.  Mrs.  Cole,  did  you  know 
Arthar  late  lord  Aitham  ? 

Mrs.  Cole.    Yes,  Sir. 

Did  you  know  Mary  lady  Aitham,  his  lady  ? 
— ^Yes. 

At  what  time  did  you  first  become  ac- 
quainted with  herF — In  the  year  1713. 

Do  yoa  know  any  phMse  in  the  ooun^  of 
Wexford,  where  they  lived  ?— Yes,  at  Dun- 


Were  yoa  at  any  time  at  that  boose,  and 
when  ? — I  was.  Sir. 

Can  yoa  recollect  about  what  time,  madam  P 
—I  beueve  it  might  be  abo^t  February  that 
■ly  mother  and  I  went  there. 

In. what  year  ? — In  the  year  1713. 

Do  you  know  of  any  remarkable  accident 
that  happened  while  your  aiother  and  you  were 
there  P— Yes,  I  do. 

Give  an  accooat  to  the  Court  and  the  jory, 
what  that  accident  was. — My  lord  was  in  a 
.very  great  passion  one  dav,  at  some  saucers 
being  brought  to  the  table ;  his  passion  vras 
▼ery  gieat,  and  he  had  ordered  them  never  to 
come  apoo  the  table  on  anv  score,  for  they 
jpgBrenoi  fttfor  modeitpcofU  toieei  and  all 


on  a  sodden  he  threw  them  between  my  lady 
and  me,  and  put  my  lady  into  a  violent  fright. 

Court,  What  were  they  f — China  saucers, 
my  lord. 

Serj.  Marshall,  Pray,  madam,  what  hap* 
pened  upon  that  occasion?— My  lady  fell  a 
trembling ;  into  a  violent  fit  of  trembling  and 
tears. 

Was  there  any,  and  what  consequence  from 
this  accident? — -My  lady  was  exceedingly  ill  io 
the  night. 

Mr.  Edm,  Malone.  My  lord,  before  sho 
goes  on  any  further,  I  hope  she  will  say  what 
she  knows  of  her  own  knowledge,  and  nothing 
more. 

Serj.  Marshall.  Whatever  may  be  an  in- 
ducement to  the  material  point  is  necessary  for 
her  to  say. 

Court,    Go  on. 

Mrs.  Cole.  I  say  it  from  Mrs.  Heath  tho 
person  coming  to  my  mother,  and  I  in  bed 
with  my  mother. 

Court.  Then  you  heard  Mrs.  Heath  tell 
your  mother  my  lady  was  very  ill?— I  heard 
her,  my  lord. 

Serj.  Marshall.  Did  any  and  what  conse« 
quence  happen  from  that  illness? — My  mother 
told  me  in  the  morning— 

Court,     Stop  you  there.     You  must  only . 
tell  what  you  know  yourself,did  happen. 

Serj.  Marshall,  Well,  tell  what  did  happen 
of  your  own'  knowledge.— My  lady  miscarried, 
as  I  understand. 

From  whom  were  yoo  informed  that  my 
lady  was  so  sick  ? — From  Mrs.  Heath. 

Where  were  you  at  that  time  that  you  wece 
informed  of  it  ? — In  bed  with  my  mother. 

What  did  she  say  to  your  mother  then  ? — She 
came  to  the  door,  and  said,  *  For  God's  sake, 
Madam,  get  up,  my  lady  is  exceedingly  ill, 
make  haste  and  get  up.' 

Pray,  Madam,  do  yon  know  what  waslho 
consequence  of  that  illness  ?-^My  lady  mis* 
carried,  as  1  take  it. 

Why  do  you  apprehend  that  she  miscarried P 
•—I  saw  an  abortion  in  the  bason  the  next  day. 

Where  did  you  see  it,  madam  ? — In  my 
lady's  closet. 

Who  shewed  it  to  yon  ?— I  believe,  my  mo* 
ther ;  as  to  that  particular  I  cannot  be  positive. 

Where  was  Mrs.  Heath  at  that  tioie? — In- 
deed, I  cannot  be  positive  as  to  that ;  but  she 
was  ever  at  my  lady's  elbow  whenever  she  was 
ill. 

How  was  she  in  that  family,  a  servant  or  re- 
lation ?— She  was  a  servant,  1  think  ;  I  cannot 
tell  whether  she  was  a  relation  or  not 

Was  she  my  lady's  woman?— Sho  was 
deemed  as  such. 

Had  you  any  and  what  discourse  with  tho 
traverser  concerning  my  lady's  sickuess  at  that 
time  ? — Indeed,  1  cannot  charge  my  memory 
with  having  any ;  we  might  have  had  discourse 
about  it,  but  I  cannot  chai^  my  memory. 

How  long  was  lady  Aitham  confined  after- 
wards to  her  chamber  ? — ^Tbat  is  a  quettioo  I 
cannot  exactly  tell  you^ 
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Was  Ae  conOoed  to  her  chanber  after  tlial 
aocitieot  of  Ibe  ■auceraP— -She  was  ooD6ned  to 
hor  chamber;  my  lord  waoted  her  down  to 
aupper  that  night,  and  aenc  for  ber  ao?eral 
timet ;  and  my  mother  went  up  for  ber,  ami 
•be  was  too  ill  to  come  down. 

Mr.  Recorder,  Y/  hat  night  P^Tbt  night  of 
the  day  that  the  saucera  were  thrown. 

Serj.  MartMalL  You  aay,  madam,  that  my 
lady  was  confined,  pray  bow  long  waa  she  coo- 
fined  ? — Whether  it  might  be  a  fortnight  or 
three  weeks,  I  cannot  poaitiTely  say,  but  she 
was  confined  to  ber  chamber. 

In  what  manner  was  she  confined,  in  bed,  or 
up,  or  huw  ? — She  kept  her  bed  for  some  time, 
and  sat  up  in  her  chamber  at  other  times. 

Did  you  gire  an  account  of  this  affair  to  any 
body  w  hatscever  since  the  time  this  accident 
bappeuei*  ?— I  have  s|M>ke  of  it  frequently,  and 
my^motlier  has  spoke  of  it 

To  whom,  madam,  can  you  recollect  P — In- 
deed, 1  belief e  there  is  Mr.  Munck*s  family, 
that  1  belicTC  ouiy  remember  it  perfectly  well ; 
there  is  in  Gorev  aereral  that  may  remember 
It  from  my  speakmg  of  it  before  ever  this  affair 
happened. 

Where  was  Mrs.  Heath  during  the  time  that 
lady  All  ham  was  confined  in  her  chamber  ? 

Mr.  Recorder,  Ob !  she  said  already,  tbkt 
she  was  about  her. 

Pray,  madam,  did  Mrs.  Heath  know  any 
thing  oltbdt  matter,  or  not? — She  was  in  the 
house,  she  was  immediately  at  lier  ellww,  she 
was  the  person  that  came  to  my  mother. 

Court,  Did  you  go  into  my  ladv'a  room 
when  the  called  your  mother  ?—^i  did  not,  my 
lord,  I  lay  in  my  bed. 

Serj.  ManhalL  But  ahe  desired  your  mo- 
ther to  inakf*  haste,  for  that  my  lady  was  ex- 
ceedingly ill  ?— She  did.  Sir. 

Jurj/.  What  time  of  the  night  waa  it  tliat 
Mary  Heath  came  to  your  apartment  ? — 1  really 
cannot  recollect. 

When  was  it  that  you  went  into  the  closet, 
and  saw  this  abortion  you  mention  f — ^The  next 
momintf  about  nine  or  ten  o'clock,  1  believe ; 
to  be  certain  1  cannot. 

Do  you  take  upon  you  to  say,  that  at  the 
time  when  your  mother  aliewed  you  the  al>or- 
tion,  that  the  traverser  was  in  the  closet  ? — I 
cannot  say,  she  might  or  might  not. 

Did  Mrs.  Heath  constantly  attend  lady  Al- 
tbam  ? — She  did  constantly. 

Did  you  ever  see  her  attend  her  P — I  have 
■een  ber,  and  was  ohtn  sent  to  call  her. 

Ser).  ManhaiL  When  she  called  your  mo- 
ther up,  did  she  express  any  and  what  appre- 
bensiou  concerning  my  lady 'a  illness  f — I  can- 
not say  that  she  exprened  any  at  all,  only  that 
she  said.  For  God's  sake,  madam,  get  up,  my 
lady  is  exceedingly  ill. 

Uo  you  know  how  it  was  understood  in  that 
family,  what  the  occasion  of  thataidcness  was? 

Court,    Supposition  or  hearsay  is  nothing. 

Cro>8-  examination. 
Mr,  Recorder.    Praji  Biftdaa,  do  you  re- 


member the  time  that  my  lady  Allbaoi  enam  to 
Ireland,  the  muntb  I  nacui?--Mn.  Cofc.  Abtvl 
October. 

Where  did  she  lodge  when  abo  tam^  lo 
Dublin?  Did  not  she  oome  to  yoor  AllMrfi 
bouse  ? — She  came  to  my  tatber'a  Immo. 

How  long  did  she  continue  in  yew  frthnr'g 
house  before  k>rd  Altham  came  P— W betber  « 
month  or  aix  weeka  in  town,  befoft  be  emamim 
town,  1  cannot  tell. 

Pray,  madam,  where  waa  it  tlMl  mj  Iiff4 
and  she  first  met  ?— At  my  faiher*B  houat. 

Can  you  recollect  tbe  month  that  waa  in  f— 
I  cannot  be  ver^  certain ;  Iwt  I  tbink  that  il 
must  have  been  m  NoFomber,  tbe  ktiar-«Bd  af 
November,  or  in  the  beginning  of  Dicaabit^ 
which  I  cannot  tell. 

Do  you  fix  it  in  NofemberP— 1  cattwH  is 
it  more  than  what  I  say. 

1  ask  you  now,  madam,  did  my  lord  and 
lady  Altham  lodge  at  your  house  till  tbey  wiil 
to  Dunmaine  P—1  do  not  betieve  tbey  did. 

1  ask  you,  upon  your  oath,  did  they  lodfa  k 
your  father's  boo^  till  tbey  left  town  ?— 1  mtk 
they  did  not. 

It  is  a  material  question,  and  yon  miMt  aa- 
swer  it;  I  ask  yon,  did  tbey  w  did  tbey  natf 
for  you  that  remember  tbinga  ao  wHI,  miil 
know  whether  they  did  or  no.  Did  not  tiMy 
lie  there  the  night  they  were  reconciM^— 
Thev  did,  and  some  nights  after. 

Did  n«»t  they  till  tbey  lefl  town  ?— No,  Wke^ 
I  do  not  believe  they  did. 

Cannot  you  »ay  whether  tbey  did  or  notP** 
1  cannot  say  poctitively. 

Can  you  say  they  did  not  lodge  tliere  wb9a 
they  staid  in  town  ?  You  that  know  they  wwa 
recuiicilfd  by  your  father's  means,  cannot  ymt 
recollect  whether  they  left  vour  father's  hooaa 
before  tliey  left  town  ? — I  do  not  think  that 
they  staid  there  w  lule  they  lived  in  town. 

You  do  not  think ;  but  can  you  aay  wbctbcr 
they  did  or  not?-— 1  tell  you.  Sir,  my  fatlMr 
was  uneasy  at  their  being  in  his  house;  mj 
lord  was  a  'man  that  had  a  great  many  franks^ 
and  my  father  prevailed  on  him  to  take  lodg* 
iogs. 

And  did  he  take  lodgings  ? — I  tbink  I  maj 
say  it,  1  am  not  certain ;  but  I  think  1  may  bo 
|ioaitive  that  they  did  not  lodge  at  my  fatlier% 
house  till  they  went  to  the  country. 

Well,  then,  madam,  do  you  recollect  tbeir 
going  away  from  town  ?  Did  the  coach  CMM 
to  your  father's  house  to  carry  them  away  P— 
I  Jo  not  remember. 

Were  tbey  at  your  father's  house  wbcB  tbay 
went  away  ? — I  do  not  believe  they  were. 

Did  the  coach  come  for  them  ? — I  rameaaber 
no  coach  coming  for  them.  Indeed  1  do  not 
rememl>er  any  equipage. 

Now,  Madam,  you  say  that  yoor  mother  and 

J^ou  went  to  Dunmaine ;  what  time  waa  it  tlrat 
ord  and  lady  Altham  left  this  city  P — I 
ascertain  tbe  time  of  their  going. 

You  did  not  go  with  them  ? — I  did  not. 

I  think  you  said  yoor  mother  and  you  \ 

to  Danmaine  in  February  P— 1  belief  e  il  wii. 
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Pr»y,  Msdoin,  when  m j  lady  wu  at  yoar 
boine«  did  the  hire  any  seiranU  to  go  dowD 
with  her  ? — I  do  not  remember  one. 

Do  not  ^ou  remember  that  she  hired  one 
Mrs.  SotwngfatP— I  remember  Mrs.  Setwright 
at  Duomaiiie,  bat  do  not  remember  my  lady's 
luring  %  tenrant  in  the  boose. 

Were  you  a  gossip  to  Mrs.  Setwrigbt  at 
I>iKimaine? — I  know  she  was  brought  to  bed. 

Did  yoo  stand  to  the  child  ? — Indeed  I  do 
not  remember  I  did ;  if  I  did,  it  is  more  than  1 
know,  or  can  remember. 

Wwm  yoar  mother  sick  while  you  were  at 
DomMiiie  ?-«Not  lo  my  knowledge. 

You  do  not  rememiier  that  otttber  ? — In- 
iced  1  do  not. 

Was  sbeVK)  ill  as  to  take  Tomits  there  P — I 
4e  mt  remember  any  Fomit  she  took,  nor  do  1 
mnember  her  to  hare  taken  twoyomitsin  all 
her  life. 

Did  Bot  yon  lie  with  your  niother  at  Dun- 
ouHDeP— f4rt  of  the  time  I  was  bed-fellow  to 
Jdln.  Heath,  and  part  to  my  mother ;  for  my 
ftHier  «raa  there  lor  a  while,  and  as  soon  as  be 
went,  1  lay  with  my  mother. 

Prar,  madam,  did  your  father  go  with  yon 
tboie  r— No,  he  did  not. 

Was  your  father  in  the  boose  when  these 
•aocers  were  thrown'down?— He  was  not. 

Did  that  happen  before  or  after  be  was 
there  P— It  was  after  be  was  there. 

How  hog  were  you  there  before  your  father 
came  P — I  cannot  tell. 

How  long,  a  fortnight  ? — I  beliere  we  might ; 
more  or  less,  I  cannot  telL 

Was  it  the  beginning  of  February,  or  the 
latier-efid  that  you  went  down  ? — 1  believe  to- 
wards fbe  beginning  ;  I  cannot  tell. 

I  see  you  can  tell  nothing  but  one  point. 
Was  it  tlie  begioninff,  the  middle,  or  the  latter- 
end  of  Fi4>ruary  that  you  went  there? — 1 
eemiot  say ;  but  I  beliere  it  was  in  February. 

WeH,  but  I  ask  yoo  now,  what  time  was 
it  that  this  accident  of  the  saucers  happened  P 
—1  cannot  tell  whether  in  March  or  April. 

Which  month  was  ttP — if  I  eoukl  remember 
Ike  day,  the  hour,  or  the  minute  I  wonld  tell 
ytNi* 

Hcfw  long  was  it  before  your  fatfafer  came  P — 
I  think  it  was  after. 

How  long  did  he  stay  there  ?— He  stayed 
hut  a  very  short  time. 

Osn  3roa  sky  how  long  he  stayed  P — Whe- 
iher  a  week  or  ten  days  I  cannot  sa^. 

How  long  after  he  went  away  did  it  happen  P 
-^I  cannot  tell  how  long. 

Were  not  yon  examined  in  this  cause  once 
hcisre;  can  you  recollect  what  thne  yon 
flaed  then  for  your  going  to  Dimmainc  P— I 
cannot  tell. 

Did  w*  yen  say  it  was  in  March  or  April  P 
—I  do  not  know  whether  I  did  or  not. 

Court,  Did  yoo  say  in  February  or  March 
then,  or  when  P— I  cannot  tell-,  my  kordy  whe- 
ther I  did  or  not. 

Mr.  Aecordirr.  W  hen  ymi  were  examined  on 
tfv  vU  is  the  ddicfuciy  Ad .  yon  aay^  yon 
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went  in  February,  March  or  April  P-*-!  said 
that  my  lady  miscarried  in  March  or  ApriL 

Did  not  you  swear  that  it  was  in  March  or 
April  that  yoo  went  down  P-^Noi  to  my  know* 
ledffe. 

W  by,  had  not  you  aa  good  a  knowledge  then 
as  now  P — 1  might ;  if  I  said  it  I  mistook. 

Pray,  madam,  I  ask  you  another  question  ; 
you  say,  yoo  mistook  if  you  said  so ;  upon 
jrour  oath,  how  kmg  after  yon  went  down  was 
It  that  this  accident  happened  P— It  was  sobm 
time  after ;  it  either  was  In  March  or  Aprils 
hut  I  tpdiere  rather  it  was  in  April. 

Court,  You  de  remember  yoo  were  exm- 
mined  in  the  Ckrart  of  Exchequer;  by  rirtue 
of  your  oath,  did  yon  swear  then,  it  was  in  the 
beginning  of  spring  that  you  went  to  Dun- 
maineP — I  do  say,  that  I  beliere  I  sakl  that  it 
was  tlie  sprins'. 

Do  ^00  call  the  month  of  Febmary  wpnag  f 
—I  might  mistake  in  that 

Mr.  Mae  Manu$.  My  lord,  I  apprehend  it 
is  an  improper  question  to  ask  a  woman  nowy 
what  she  said  another  day ;  to  examine  her  al 
this  time  to  what  she  swore  then. 

Court,  I  &sk  your  pardon,  Mr.  Bfac  ManiM^ 
it  is  f  ery  proper. 

Mr.  neeorder.  Recollect  the  time ;  hew 
soon  after  jroo  got  down  did  this  accident 
happen,  fur  it  is  a  most  remarkable  one,  in  a 
fortnight,  or  three  weeks,  or  a  month,  or  how 
longp — It  was  more  than  a  fortnight,  three 
weeks,  or  a  month ;  as  1  take  it,  it  was  abool 
two  months  after  we  ffot  down. 

Can  yoo  recollect  the  month  ?— It  might  he 
sometbmg  more  than  two  months,  I  cannot  be 
positife. 

And  might  not  it  he  something  less  P— No,  I 
do  not  think  it  was. 

Can  you  recoHect  the  company  there  at  the 
time  of  this  accident  P— I  hare  endeavoured  my 
recollection  as  much  as  1  could.  There  were 
four  gentlemen  at  the  table  besides  my  lord, 
my  lady,  my  mother  and  I ;  hut  to  tell  one  ef 
their  names  I  cannot,  and  whether  dead  or 
alire,  I  do  not  know. 

Court,  Was  yoor  lather  there  P— No,  he  wac 
not  at  the  table. 

Mr.  Recorder,  Was  there  any  quarrel  he- 
tween  my  lord  and  my  lady  at  this  time  P— 
There  was  none  that  I  know  of,  (or  it  waa  the 
saucers  that  occasioned  the  qnarrel. 

How  were  the  company  placed  at  the  table  ; 
1  suppose  my  lord  sat  at  the  lower  end  of  the 
table  P — My  lady  aat  at  the  upper  end,  my 
mother  sat  by  her,  and  I  on  the  other  side,  aaSl 
I  do  beliere,  as  well  as  my  recollection  cm 
senre,  I  believe  my  lord  sat  the  venr  next 
person  to  me;  I  am  not  positiTe,  bat  I  think 
necKd. 

Were  these  four  gentfemen  Aat  were  tft 
dittiMr,  peopte  of  aby  fasMonP— -I  svppoee 
some  were,  a^|i  some  were  0M. 

Can  you  be  positive  whether  my  lord  sat 
next  you  P— Upoa  reeoUectioD,  1  thuik  he  did 
sit  next  me. 

ihurt.  Whetfe  dU  flsy  hkdjr  ^f-^-M  the 
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upper  end  of  the  libit,  and  the  cbimney  wm 
bebiiid  me. 

Mr.  Rtcorder.  Did  you  «t  tbe  next  to  her  ? 
>  —1  e«t  tbe  very  next  to  her. 

On  which  hand  ? — ^Tbe  right  hand. 

Was  your  mother  there  ? — My  mother  was 
there. 

And  did  yon  sit  on  the  riRht  hand  of  my  lady  ? 
—I  can  gire  you  a  ? ery  good  reason  tor  it. 

Tell  it.— -It  is  that  my  mother  had  got  some 
cold,  and  her  eyes  were  weak,  and  she  did  not 
care  to  face  the  light. 

What  room  wss  it  you  dined  in?  Describe 
Danmaine.— I  have  not  licen  at  Dunroaine 
lately ;  but  howe? er,  the  room,  as  you  come 
in  at  the  street-door,  was  on  the  right  hand ; 
there  was  a  bed  in  the  other  room  opposite  to  it. 

What  was  the  use  of  those  saucers.'— 
There  was  something  upon  every  one  of  them. 

How  were  they  brought  to  the  table  ?— They 
were  bronght  in  on  a  dish,  a  desert,  and  those 
■auoers  were  intermixed  with  other  things. 

What  had  they  upon  them  ? — 1  belie?e 
there  were  sweat-meats  upon  them. 

Were  you  daubed  with  them  when  mv  lord 
threw  them  by  you? — He  took  them  m  this 
manner,  and  emptied  them  all;  and  as  he 
•mptiedthem  he  threw  them  between  my  lady 
and  me,  he  would  empty  a  saucer  and  throw 
it,  and  so  one  after  another  till  he  had  thrown 
them  all. 

Whero  did  he  empty  them  into  ?— In  the 
dish  that  they  were  standing  on. 

Did  he  know  that  mv  lady  was  with  chikl  ? 
-*i  believe  he  did ;  and  1  am  pretty  sure  he 
did. 

And  yet  he  threw  those  saucers  directly  be- 
tween you  ? — Sir,  my  lord  was  unaccountable 
in  his  tem|>er. 

Court,  Do  you  say  that  my  lord  knew  my 
Isdy  was  with  child? — 1  do  believe  he  did 
knuw  it. 

What  is  your  reason  for  that  belief? — I 
have  no  reason,  only  because  of  the  abortion. 

But  had  you  aov  reason  to  believe  he  knew 
it  before  thai  time  r — I  do  say  thus  far,  that 
the  very  first  words  that  Mrs.  Heath  said  to 
my  mother-r— 

Court,  You  are  only  to  say  what  you  know 
yourself. 

Mrs.  Cole*  I  heard  my  lord  say  that  my 
lady  was  with  child  before  the  accident. 

Mr.  Recorder,  Did  you  hear  him  say  so  ?— 
I  did  hear  him  say  so. 

And  yet  he  threw  the  saucers  in  this  man- 
ner;  how  did  he  throw  them  ? — My  lady  put 
her  head  one  way,  and  I  put  my  head  the 
other,  as  thev  were  throwing., 

Now,  madam,  you  say  you  went  into  the 

closet  the  next  morning,  your  mother  carried 

you  there  ?— No,  she  did  not. 

Who  carried  you  there? — I  went  of  myself. 

Was  your  mraer  there  ? — She  was  in  the 

closet 

And  your  mother  shewed  you  this  abortion  ? 
^Shedid.    • 
..^•w,  hoir  old  were  you  at  that  time?-*! 


believe  this  will  shew  (holding  a  bit  of  nuper 


in  her  hand) ;  when  i  was  here  before 
quite  uncertain  as  to  my  age. 

Yon  then  said  you  were  12  or  13  ?— ' 
is  a  fault  in  that  trial,  fi>r  I  was  asked  my  age, 
and  I  could  not  be  certain ;  I  was  asked  why 
f  could  not,  sod  1  said  1  could  not,  becausa 
there  was  always 

What  did  you  say  your  age  was  then  ?  Did 
you  say  how  old  you  were? — Forty-five  or 
thereabouts. 

Did  not  you  say  you  were  then  twelve  yean 
old  ? — I  was  led  into  it ;  I  said  I  was,  and 
could  not  tell  how  much  more ;  I  was  asked 
bow  old  then  was  I,  10,  12,  14,  or  16  ^  wmi 
ssid  f  might  be  10,  12,  li,  or  16,  whick  I 
cannot  determine. 

How  old  were  you  at  the  time  of  the  trial ; 
did  you  not  say  45  or  thereabouts? — Here  ia 
my  sffe  (shewing  the  paper) ;  i  have  now  gol 
ity  and  it  is  vastly  more. 

When  were  you  bora  ? — 1  was  bom  ia  Ika 
year  1691,  but  then  I  did  not  know. 

Court,  What  is  your  reason  for  saying  you 
were  bora  in  the  year  1601  ? — 1  got  my  aga 
out  of  the  registry. 

What  registry  ?— Of  St.  Nicholas. 

What  parish  of  St.  Nicholas  ?-St.  Nidnki, 
Dublin. 

Which,  there  are  two  parishes  called  St. 
Nicholas?— This  St.  Nicholas  next  us  here. 

Whereabouts  is  the  chiwch,  in  what  street? 
~St  Nicholas  hereabouts,  1  do  not  remewbir  . 
the  street. 

Court.  That  is  St.  Nicholas  within. 

Mr.  Recorder,  Why  then  yon  were  M  at 
that  time  ? 

Court.  There  is  10  years  difference,  audthll 
is  a  great  while  to  be  mistaken  in. 

Mrs.  Coie,  1  tell  you,  that  here  was  tiM 
thing  just  as  I  was  asked ;  when  they 
me  mv  age,  I  said  I  cannot  tell,  take  ao 
out  or  so  numy,  and  then  you  will  kaaw ; 
there  was  some  of  the  lawyers  imroadiatclj 
talking,  she's  perjured,  and  that  struck  ne  la 
the  lieart,  that  I  did  not  know  what  1  said. 

Court,  Were  yon  asked  that  questioo  hal 
ouce  on  the  trial,  or  twice,  or  thrice  ?— I  kaaw 
I  was  asked  it  once,  and  when  1  was  am  tha 
table  the  last  time,  that  was  the  second  tioBa,  I 
had  then  recollected  myself. 

Mr.  Recorder.  Were  not  you  asked  bow  il 
came  that  your  mother  shewed  yon  tha  abor- 
tion when  so  very  young?— I  do  not  know 
indeed. 

Do  you  remember  when  you  came  to  tiM 
age  of  one-and -twenty  ?  Did  yon  never  rcckaa 
your  vears  ? — 1  did  not,  and  there  waa  a  coa* 
stant  dispute  and  debate  what  year  I  was  bora. 

Were  you  of  age  when  vou  went  to  Daa- 
maine? — ^To  be  sure  I  find  by  this  reyiilry  I 
was. 

That  is  no  evidence ;  were  you  oaa-aad- 
twenty  when  you  went  to  Dunmaine?— 1  wai 
to  be  sure. 

You  say  it  positive  ? — 1  do  say  it  pontiva. 

How  came  yoatoaiistakasoproa^ioariit 
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-*I  do  belie? e  erer  j  one  of  you  may  remember 
that  I  suilf  take  so  many  out  of  so  maoyy  and 
then  yoa  may  knovr. 

Well,  madam,  when  your  mother  shewed 
yoo  this  m  the  bason,  bad  it  any  figure  or 
shape  ?*»It  seemed  to  me  to  hare  it. 

What  figure  had  it  ?— It  had  head  and  limbs, 
Sir. 

Could  yon  distinguish  them  plainly? — It 
was  but  ?ery  little. 

Did  you  take  and  examine  itf — I  do  belie?e 
my  mother  shewed  me  the  limbs,  I  did  not  take 
it  to  examine  it ;  I  looked  at  it  as  it  lay  there. 

Did  your  mother  do  any  more  than  shew  it 
to  you  as  it  lav? — I  do  not  know  but  she 
millet  to  shew  the  limbs. 

Did  she  take  it  in  her  hand? — I  do  not  re- 
member that  she  did. 

Did  she  stir  it  in  the  bason  ? — She  might  stir 
it  with  a  feather. 

Did  she,  or  did  she  not  ?— I  cannot  say. 

Had  she  a  feather  in  her  band  ? — I  cannot 
aay  that  she  had. 

Had  it  all  its  limbs  ?— I  might  see  the  limbs 
-and  the  large  eyes. 

What  did  you  take  it  to  be  when  you  saw  it 
4lrBt  ? — My  mother  told  me  it  was  an  abortion. 

That  was  in  the  closet  ? — In  the  closet. 

Is  there  a  window  in  tho  closet  ? — There  are 
three  windows. 

Did  your  mother  speak  to  yoo  about  it  be- 
fore yon  went  into  the  closet  ? — Before  I  went 
into  my  lady's  room  my  mother  told  me  she 
bad  miscarried. 

Was  that  all  she  told  you  ?— That  is  all,  Sir. 

Did  your  mother  or  yon  go  into  the  closet 
first? — When  I  went  into  the  closet  my  mother 
was  there;  we  went  into  the  room  together, 
and  I  believe  my  mother  went  into  the  closet 
before  I  did. 

Did  your  mother  speak  before  she  went  into 
the  closet  about  the  abortion  ? — 1  don't  recol- 
lect ;  my  mother  told  me  my  lady  had  mis- 


But  did  she  tell  vou  of  the  abortion  before 
•bo  went  in ;  did  she  say  that  there  was  one  in 
the  closet? — No,  she  did  not 

Yon  are  sure  it  was  not  before  she  went  in  ? 
— Indeed  I  really  do  not  know.  Sir,  she  told  me 
there  was  one,  but  whether  before  or  after  I 
cannot  be  positive. 

Did  you,  when  you  were  formerly  examined, 
say  it  was  before  or  after,  or  that  you  could  not 
ten  ? — My  confusion  was  so  great,  1  did  not 
know  what  I  said. 

TM  she,  or  did  she  not  tell  yoo  before  she 
went  into  the  closet  ? — She  told  me  my  lady 
bad  miscarried  before  I  went  in,  and  when  I 
went  in  I  saw  the  abortion. 

What  carried  yon  into  the  closet  if  you  did 
not  know  it  was  there? — My  mother  and  1 
went  in  ;  my  mother  was  there,  and  I  might 
go  to  her;  when  she  had  made  her  compli- 
ments to  my  lady,  she  went  in,  and  I  followed 
ber. 

When  you  were  asked  before  how  you  came 
to  go  into  the  closlt,  did  you  not  answer  this, 


that  your  mother  told  yoo  the  abortion  wat 
there^  before  you  went  in  ? — I  believe  I  did 
say  it,  I  might  mistake  in  the  term. 

Did  you,  or  did  you  not  say  so  ? — I  believe  I 
did  say  it.  I  know  my  mother  told  me  my 
lady  had  miscarried. 

Pray,  madam,  when  did  yoo  leave  Dun- 
maine  ? — We  left  it,  I  believe,  the  latter  end  of 
May,  or  beginning  of  June,  which  1  cannol 
tell,  and  went  to  Burton  Hall. 

Did  not  you  swear  upon  the  finrmer  trial,  tbal 
my  lord  sat  at  the  lower  end  of  the  table,  op« 
posite  to  my  lady,  for  now  yon  place  him  next 
yourself? — 1  belief e  1  did  say  it.  But  I  say 
that  I  was  in  that  confusion  when  I  was  here 
before,  that  I  might ;  I  might  mistake  in  that, 
for  not  a  mortal  bad  spoke  to  me  what  I  was  to 
be  examined  about ;  out  when  I  came  on  the 
table,  I  was  in  the  greatest  confusion  that  any 
body  could  possibly  be.  If  I  did  say  it,  it  mm 
owing  to  downright  confusion. 

Court.  What  time  did  yon  leave  Donmaine  f 
— We  left  it  the  latter  end  of  May,  or  begin* 
ning  of  June,  I  cannot  be  positive  which. 

That  was  in  the  year  1714  ?— In  1714,  my 
Ion). 

Mr.  "Recorder.  When  did  yon  come  to  town  f 
—We  did  not  come  till  the  latter  end  of  July, 
for  we  stayed  at  Burton  Hall. 

How  long  did  you  stay  there? — I  cannot  tell 
whether  six  weeks,  or  how  tong. 

Recollect  as  sear  as  you  can.— 1  believe  till 
quite  the  latter  end  of  July. 

And  yon  came  to  town  when?— The  latter 
end  of  July,  as  near  as  I  can  recollect  it 

When  did  my  lady  come  to  town  ?  Was  she 
in  town  when  yoo  came?— I  do  not  katm 
whether  she  was  or  not 

Did  not  my  lady  and  yoo  visit  after?— When 
I  came  to  town  a  sister  of  mine  was  in  tbw 
small-pox,  I  never  had  it,  and  my  mother  sent 
me  out  of  the  house  directly,  which  makes  ma 
as  to  kny  thing  after  that  quite  uncertain ;  and 
I  was  not  at  home  after  in  my  fiither's  boosa 
till  the  year  1718,  but  with  one  relation  or 
other. 

Pray,  madam,  when  yoo  came  to  town^ 
was  not  the  first  news  you  had  of  the  death 
of  the  queen  ?— >I  know  I  was  not  at  my 
father's  house  at  the  death  of  the  queen. 

Where  were  yon  then  ?— At  Mr.  Monck*s  in. 
Dawson -street 

Was  not  it  soon  after  yoa  came  to  town  thai 
you  heard  of  the  qaeen^s  death  ? — It  was  soon 
after ;  I  believe  it  was. 

How  soon  after  was  it  that  yoo  heard  that 
news!* — Indeed  I  will  not  be  certain,  nor 
cannot. 

Was  not  it  the  first  public  news  yon  beard  ? 
—It  might 

Do  yon  believe  it  was  ?^-I  do  believe  it  was. 

Did  not  yon  ascertain  your  time  of  coming  10 
town  by  that? — I  believe  I  did ;  I  do  not  know 
whether  I  did  or  not,  but  I  know  by  my  sister's 
beioff  in  the  small  pox. 

Was  lady  Altham  in  town  then  ?— Indeed  I 
cannot  say  whether  aha  was  or  no,  ftr  I  Uit 
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jfoa  I  left  the  house;  my  ladj  migrht  be  in 
lowD  end  I  not  know  it,  for  I  left  the  boose  on 
ny  niter's  being  ill. 

Ceo  you  siy  whether  she  was  in  town  when 
you  lieenl  of  the  queen's  death? — 1  cannot 
Idl ;  but  I  beliere  she  was  not  in  town. 

Pray,  nadam,  when  my  lady  came  to  town, 
where  did  ahe  lodge  the  second  time?  Did 
ahe  come  soon  after  vou  ?— I  saw  her  in  town 
to  be  sure,  but  what  time  of  the  year  I 
eannol  be  certain ;  but  I  think,  it  was  at  Mrs. 
Vice's. 

Did  not  you  swear  upon  the  last  trial  that 
you  were  positive  that  my  lady  went  to  Vice's 
after  the  reconciliation  ? — 1  do  not  know  whe- 
ther it  is  poeitire  or  not,  or  whether  I  swore  it 
positive  or  not. 

Did  not  yon  swear  it,  that  they  went  to 
Vice's  befocethey  went  lo  Dunmaine? — 1  be- 
lieve I  did. 

Can  yon  now  be  positive? — 1  can  so  far, 
that  they  stayed  but  a  few  days  at  our  house, 
and  did  not  go  from  our  house  to  Danmaine. 

How  many  days  did  they  ktay  in  your 
house  ;  was  it  three,  or  ten,  or  how  many  ?— 
1  believe  about  four  or  five  days  after  the  re- 
conciliation, indeed  I  cannot  tell. 

But  you  are  sure  my  lady  went  to  Mrs. 
Vice's? — She  went  to  my  lord's  lodgings, 
wherever  that  was. 

Did  you  visit  there  before  she  went  out  of 
lawn  ? — I  did  see  my  lady  ouce. 

Was  it  before  or  atier  Christmas,  that  they 
went  to  the  country  ? — 1  believe  it  was  before  ; 
1  cannot  tell. 

Omri.  Did  you  ever  see  my  lord  and  lady 
at  m^  lord's  kMkpngi  ?— I  did,  my  lord. 

Did  you  go  there  ? — I  went. 

Where  was  it  they  lodged  ? — It  was  a  house, 
at  near  as  I  can  remember,  next  to  the  Slip  at 
Temple  Bar. 

When  was  it  that  yon  saw  them  there? — It 
was  after  the  reconciliatiou  before  they  went  to 
the  country. 

Did  you  viiit  them  a  second  time  ?— I  did. 

Was  it  at  the  same  house  ? — To  the  best  of 
my  knowledge  it  was. 

Whose  house  was  that  ?^TIiey  call  it  Vice*s 
house,  to  tlie  best  of  my  knowledge. 

Mr.  Recorder,  Now,  madam,  what  time  of 
the  year  wa^  it  yon  saw  them  the  second  time 
at  Vice's,  in  what  month  ?  Pray  recollect,  for  it 
ia  very  material. — Indeed  I  cannot  tell. 

You  came  to  town  you  say  in  July,  and  the 
first  news  you  heard  was  the  ileatii  of  the 
queen  ;  was  it  before  or  after  that  you  saw  her 
there  ? — It  was  after  that  I  saw  her. 

How  long  atlcr  ? — I  caunot  say. 

Was  it  'that  year  ? — I  believe  it  was  that 
year,  but  I  cannot  ascertain  the  month. 

Are  you  sure  it  was  that  year  ?  See  and  re- 
oollect  the  month,  if  you  can. — It  was  that 
year,  but  I  cannot  ascertain  what  month. 

Was  Mrs.  Setwright  at  Dunmaine  when  you 
were  there  .'—She  was. 

What  was  she  there?— 4^he  was  housc- 
-keeper. 


Did  you  know  Sarah  Weedoa  thcraf-^I 
knew  nothing  of  Scarab  Weedon  at  all. 

Did  not  you  know  John  \Vee«iiMi  the  CMcb- 
man's  wife' ?-^l  never  knew  that  John  Weedon 
the  coachman  was  married  until  of  late. 

Was  John  Weedon  the  coachman  there  at 
that  time  ?— He  was  there. 

Who  was  house-maid  there  then  ? — 1  do  not 
know. 

Do  not  you  remember  Nelly  ThoHMs  P— No, 
I  do  not. 

Do  you  know  Bourk  the  postillioB  f^I  da 
not  know  him. 

Did  not  you  go  abroad  and  stay  a  forteMt 
at  Mr.  Boyde's  house,  and  Bourk  carry  voo  r — 
I  went  abroad,  but  how  long  I  atayed  1  cm- 
not  tell. 

Where  did  you  go  ? — ^To  Mr.  Boyde's. 

And  did  not  Bourk  carry  you  there  P— I  do 
not  know  who  carried  me  tliere. 

Was  not  it  one  of  my  lord's  serranls  P— -It 
was,  but  which  I  cannot  tell. 

How  8«ion  afler  your  being  at  Dunmaine  was 
it,  that  you  went  to  Mr.  Boyde's  liouse  ? — 1  can- 
not tell  ;  but  it  was  while  I  was  at  Duattainei 

How  long  diJ  you  stay  at  Mr.  Boyde'af— I 
cannot  tell  that  neither ;  but  I  believe  a  vwy 
short  time. 

U'hat  Boyde  was  it  ?— Boyde  of  Roalnr. 

Pray,  madam,  who  %ra<i  butler  at  Dunnaaina 
whpn  you  wvre  there  ?— Ilol(>h. 

Did  you  know  Anthony  Dyer  ? — No,  1  dkl 
not. 

Who  was  my  lord's  gentleman  ? — Indeed  I 
cannot  tell. 

Had  my  lady  a  .page? — Indeed  I  do  net 
know  that  I  ever  saw  any  thing  in  the  Ofai* 
page  that  was  a  page. 

Had  my  lady  a  page  or  not  ?— She  might 
have  a  page  for  aught  I  know,  but  I  do  not  n- 
member. 

Was  this  visit  to  Boyde's  before  or  after  yee 
saw  the  abortion  ? — Indeed  I  cannot  lell. 

Were  you  at  Dunmaine  in  the  month  of 
April  ? — 1  was  tliore. 

On  St.  Cfeorprp*K  day  ? — I  cannot  tell. 

Wore  there  any  racrs  while  you  weiethcie? 
—There  niii;lit  lie,  but  I  cannot  telL 

Were  you  at  any  vhcea  uitli  lady  Altham  P— 
Indeed  1  do  not  remember. 

Did  any  girls  run  for  a  smock  there  P  Wat 
tlicre  a  sniock-ruce  ? — To  my  knowledge,  I 
never  saw  any  such  thing  iu  the  country. 

Do  you  know  Mr.  Mark  Wbyte.'^Ycs,  I 
have  seen  him. 

Had  you  any  di«course  with  him  at  any 
timc.^ — ^Ves,  he  was  at  Gorey,  and  we  had 
Slime  distcourse,  I  cannot  particularly  lell  whaL 

I'annot  yuu  temember  uliat  >ou  aaid  Ip 
him? — I  tuld  him  some  servants' namea  that 
were  at  Dunmaine ;  and  he  askeil  roe  if  I  IIH 
meuilx^red  iiiy  lady  to  be  ever  with  child  ;  I 
told  liiiii  I  du),  and  that  she  miscarried ;  and 
his  answer  was,  as  to  her  miscarriage  we  da 
not  ;^o  f|»on  i hat,  fur  we  do  not  suppose  mj 
lady  a  barren  ^^oman. 

Was  that  all  that  passed  between  you  f— !&• 
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Mark  Wbjte  aikcd  me,  if  1  remeiabereil  aiiT 
of  the  aenrautt  of  the  fainiljr  j  I  toli  him  I  did| 
ami  nameii  all  1  knew. 

Did  not  you  teil  bim  that  yoa  woald  swear 
lor  my  lora  Anglesca  if  he  woold  renew  youK 
littsbaiid'fl  lease  ? — lodeed  I  deny  it  abaolutely. 

Did  vou  ask  the  renewal  of  the  iMse  ?— Yet« 
ru  tell  you  bow  it  was  asked.  Mr.  Cole  had 
Wen  employed  for  captun  Annesley  for  a  long 
Itme,  and  had  a  proniise  for  a  lease  from  him 
lonff  before  that ;  and  when  Mr.  Whyte  was 
spoke  to  upon  this  former  promise  of  this 
wise,  I  desired  the  captain  wouhl  make  good 

Do  yon  know  Mr.  Frank  Annesley  of  Bally- 
tax  f— I  hafe  very  little  aoonaintance  with  him. 

Did  not  you  tell  Mr.  Whyte  that  you  could 
be  a  f  ery  material  witness  for  my  lord,  but  that 
you  would  not  tell  him  what  you  conld  say, 
vntil  your  lease  was  renewed  ?— 1  did  not,  un- 
less in  this  manner ;  if  the  proving  a  miscar- 
riage can  proveof  any  serrioe  to  my  lord  1  can 
prove  the  miscarriage. 

Court.  And  did  yon  say  no  more  ?— No  in- 
deed, I  cannot  say  that  i  did. 

Mr.  Re€order,  Had  you  any  discourse  with 
Mr.  Frank  Annesley  f — He  came  one  day  to 
sister  Briscoe's  house,  and  wanted  to  speak  to 
her,  and  she  was  not  ready  for  going  down, 
and  doMred  that  1  would ;  and  f  went  down 
stain  to  hioo.  and  a  little  while  afler  she  came 
flown,  and  1  abewed  him  the  subpmna  that  I 
was  served  with. 

Jury.  Madam,  do  yon  recoUectthe  night 
that  Mrs.  Heath  awakened  your  mother  in 
order  to  see  my  lady  P— 1  do  not.  Sir. 

Do  yon  remember  that  she  came  to  awaken 
ber  ?— I  ck>  remember  that  she  came. 

Was  there  a  light  in  the  room  ?— There  was 


Had  Mrs.  Heath  a  light  witk  herr-..«he 
inight  have  a  candle  in  her  b^wL  , 

Was  there  light  or  not  ?-«Thsra  was  not,  1 

(iieve  there  might  be  a  fire. 

Had  she  a  candle  iu  her  band  ?-— Indeed  I 
cannot  tell,  I  had  been  asleep  end  she  awaken- 
ed me,  and  I  cannot  tell. 

Was  there  light  of  any  kipd  in  the  room  ?-— 
There  might  be  a  candle,  and  there  might  not. 

The  reason  of  the  question  is  this ;  look  at 
that  woman.— [The  witness  looks  at  Mrs. 
Heath.] 

Will  yoa  swear  positively,  tbi^t  that  is  the 
woman  that  came  into  the  room  to  call  your 
Biotbcr  ?-i-Mrs.  Heath  was  the  person,  and  1 
iNdiev e  that  is  the  same. 

How  can  you  tell  it  was  her,  when  then 
9ras  DO  light  ? — I  knew  her  voice. 

Mr.  Rwfrdtr.  Did  you  see  lady  Altham  in 
Dublta  in  the  year  1715?— I  don't  think  I 
did;  I  do  not  know  that  I  did  at  all i  if  she 
was  in  Ipwn  I  saw  her ;  but  1  cannot  tell  whe- 
ther she  was  or  not. 

jCsfcri*  Pid  your  mother  shew  yoa  the  abor- 
tion t-^l  went  into  the  closet  and  saw  it. 

Did  your  mother  call  yon  to  see  it  P— I.do 
aoi  know  that  she  jUd« 
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Did  she  denre  yoa  to  kiok  at  4h6  abortien  P 

I  do  not  know  that  she  did. 

When  were  you  merried  ?— 1  was  married 
in  the  year  — —  i  shall  be  next  March  14  ycani 
married. 

Can  voa  recollect  yoor  age  when  yoa  were 
married  ?— Indeed  1  casnot,  except  1  count. 

.  Court,  I  only  ask,  because  yonng  womea 
generally  keep  account  of  their  age. 

Mrs.  Co(e.  Well,  1  never  did,  «nd  I  ieH  yen 
the  reason,  there  was  a  constant  debate  aboai 
my  age,  the  leaf  was  torn  out  of  the  Bible. 

Did  you  ever  see  an  abortion  before  tlisl 
time  P— No,  nor  for  some  time  afttr. 

Mr.  Recordtr.  Did  any  body  attend  mf 
bdy  on  this  Biiscarriage?f-I  cannot  remem- 
ber one. 

Mr.  Solicitor.  My  lord,  I  only  bejg^  leave  to 
make  one  obeervation  on  the,  examination  ef 
this  witness ;  it  seemed  to  be  apprehended  by 
the  Goort,  that  we  ooneemed  for  the  erowa 
had  a  mind  to  lengthen  out  this  trial  nimeces« 
sarily  ;  you  will  please  to  recollect  what  Kttle 
time  we  took  in  the  original  examination,  and 
how  much  the  Recorder  has  spent  m  cross- 
examining  her,  and  I  beg  leave  to  say,  that  be 
did  not  ask  one  improper  ^oestioa. 

Court,  Since  you  acknowledge  he  did  not 
ask  one  improper  question,  you  cannot  think 
the  time  has  been  taken  np  nnneoessarily. 

"iAr.  Solicitor.  I  only  mention  this,  to  shew 
how  necessary  it  is  for  aa  to  take  up  as  mach 
time  in  earexaminatioaSy  if  we  find  it  nuttcrial. 

Court.  Yoa  shsU  have  all  the  tiase  ye« 
can  desire,  lo  examme  any  witneasss  that  are 
material. 

N.  B.  The  exambation  of  Mrs.  Ccile  keU 
from  six  minutes  before  nine,  to  twenty  mi- 
nutes after  eleven. 

Court,  Call  your  next  witnsss.  '• 

Cryer,  Doctor  Jemsaat 

Mr.  ^rimg.  My  loid,  1  desire  before  De» 
Jemmat  comes  apbn  the  table,  what  he  is  to 
be  examined  to  may  be  opened. 

Serj.  lUdaL  My  lofd,  the  next  witness  we 
shall  produce  is  doctor  Jemmal,  a  doctor  of 
physw,  who  attended  lady  Altham'  In  the  year 
17  U,  at  Mra.  Vice's,  at  the  time  she  waa  with 
chikl. 

Dr.  Samuel  Jtinmut*  sworn. 

Mr.  Daly.  I  desire  to  ask  a  prat  ions  qnea- 
tuN),  which  is  this;   dak nstyoa  make  an  affi- 

*  This  Dr.  Jemmat  was  a  gentleman  of  a 
Sussex  fomily,  and  in  hia  younger  years,  prao- 
tised  as  a  physician  in  £ngland ;  but  fom^ 
private  a£hirs  calliqg  him  .^irer  te  Ireland,  be 
met  with  such  encouragement^  as  induced  him 
to  continue  there,  and  was  longqe^tt^d  at  Dub- 
lip,  where  he  was  chosen  ap  BpiiKm  Fello.fr 
and  President  of  the  College  bf,^yaidans, 
apd  attended  lady  Altham  ia  tte  .ifAi(!ter  1714* 
when  her  ladyship  was  supposed  to,  be  wiffi 
child,  and  prescribed  for  her ;  an4  would  hav.e 

been  a  material  wito^  for  fix,  Anaesle^p  ih 
F  ...... 
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davit  of  the  tatinoBy  yvv  could  gif  e  io  tbii 
caaie? 

Dr.  Samuel  Jtmwmt.  Do  joa  mean  in  this 
•oart  or  toy  other  f 

Couri,  Before  mj  penoo  f — Before  a 
Hatter  io  Chanoerj  1  gave  in  an  ezamioatioo. 

Mr.  Daly,  Upoii  what  occasion,  Doctor? — 
They  atked  me  what  I  had  to  say  id  thb  af- 
fiur»  and  I  told  them. 

'  Who  aiked   yoaf— Oao    Mr.  Cooper,   a 
Matter  in  Chancery. 

Cwri.  ■  What  Cooper  do  yoa  mean,  Doctor 
Cooperf— He  wat  a  stranger  to  me. 

Where  wat  it  thttyon  were  examined  N— 
It  waa  in  the  Queen's  county,  my  lord. 

What  time  waa  thitP^-I  cannot^dl  whether 
in  Auguat  or  September,  or  July  the  last  year. 

8er|.  TUo/;  Did  yoa  know  the  late  lord  and 
ladyAlthamr^-ldidf. 

Were  you  employed  in  that  fiimily  in  any  ca- 

Cicity,  and  what  P— I  wat  employed  by  Arthur 
nl  Altham,  at  hit  physician  for  some  years. 

PraT,  8Ir,  did  yun  ever  attend  ladv  Altham, 
•a  a  phyaician  P-*l  did  attend  her  ladyship. 

Ciuri.  Do  you  remember  when  she  cante 
from  England  tnto  this  kingdom  ? — I  did  not 
know  when  abe  came  first,  but  I  think  about 
the  latter  end  of  November,  1714,  lord  Altham 
cane  to  my  houae  in  Angleaea  street  in  a  cha- 
riot, and  desired  I  would  go  with  him  to  see 
my  hMly«  for  he  wat  affaid  the  had  a  fever. 

And  did  yoa  go? — I  went  in  the  chariot 
with  Arthur  lord  Altham,  to  one  Mrs.  Vice'a 
in  Eaaez-street,  where  they  then  lodged. 

Seij.  Tiidml,  And  did  you  visit  ray  lady 
Uien?— I  did,  and  found  her  very  hot  and 
Averiab,  and  I  asked  bow  looff  the  h'ail  been  ao ; 
nnd  my  kwd  told  me,  ffor  only  he,  and  she  and 
1  were  in  the  room)  he  told  me  that  they  had 
been  out  late  at  night,  whether  di  a  ball,  or 
fhnr,  or  mntic- meeting  I  do  not  remember, 
•no  he  was  apnrehcntive  my  lady  had  ffot 
eold  that  way  ;  but  I  forget  whether  heaaid  it 
«raa  at  a  play,  or  concert  of  music,  or  any  other 
^ivenMNi. 

^e  remarkable  trial  I7id,  had  he  been  known 
10  him,  or  Mr.  Mac  Kercher,  who,  in  aome  mea- 
•ure,  conducted  the  cause ;  but  they  not  know- 
ing of  him  at  that  time,  were  tleprived  of  hit 
lestimony;  but  the  Doctor  beiug  at'terwarda 
Ibund  out,  came  over  in  1753,  with  several 
lythera  to  England,  to  be  eiaroined  in  relation 
to  the  Angletea  tide  and  etiate.  He  for  many 
-yeart  had  a  complication  of  diteatet,  and  was 
troubled  to  violently  with  the  gravel,  that  he 
rarely  quitted  hit  bed,  or  could  be  moved  with- 
out exquisite  torture ;  neverthelesa,  when  he 
waa  acquainted  with  the  consequence  his  tea- 
timooy  wouM  he  of,  lie  determined,  though  at 
that  season  of  the  year,  and  so  late  in  life,  to 
sudertake  the  journey.  But  he  died  at  Bristol 
the  second  night  after  hit  landing,  in  the  78th 
year  of  hit  age,  November  1752,  and  reteined 
bit  tentet  to  the  latt.  [In  a  letter  from  Brit- 
tfld,  dated  SI  November  1753,  printed  io  the 
fuUic  pspen  ai  that  tine.}   IWnier  JUilien. 
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Pray,  Sir,  did  you  preterihe  for  h^?— 1 4M| 
I  told  ber,  I  thought  a  little  blood  talMi  tLWwj 
would  be  proper,  and  a  gentle  puke  neeiatvy  | 
tnit  her  ladjrship  calling  for  a  baton,  I  thoeghl 
ahe  had  an  inclination  to  vomit ;  but  IhImm  oC 
that,  she  made  what  the  understandiBg  wonM 
call,  long  spits,  aa  if  the  waa  with  child.  I 
asked  her  ladyship  then  if  ahe  waa  whb  dUM  i 
she  told  me  she  had  all  the  reaaon  in  the  wwM 
to  believe  that  she  wat  aa  :  I  then  aalKd  b«w 
long,  and  she  aaiil  three  momht.  I  wtkmA  bar 
lady  thin  upon  that,  if  ahe  bad  been  rante; 
she  telu  me  that  ahe  had  at  anv  woman  uviaf^ 
till  about  three  montha  before  that  tine  my  loei 
came  for  me.  ^P^^  which  I  altered  tba  pw^ 
tcriiition  I  had  before  given,  and  erderei  noeb 
mild  medicines,  to  mitigate  the  fever,  aa  Bugbt 
not  endanger  her  ladywip,  or  the  infont  witw 
her. 

Do  you  remember  whether  Mm.  Heatb  lifii 
there  with  my  lady  f^-My  hirda  and  scntfa* 
men,  whenever  1  waa  aent  for  to  any  noUe'tt- 
mily,  or  gentleman't  houte,  my  hnaineni  wn 
to  attend  what  I  was  tent  for  about,  and  I  Mf« 
took  notice  of  any  tervant. 

Do  \ou  know  whether  lady  Altboa  wn 
witli  cniki  then,  or  not ;  liave  jrou  Miy  elbar 
reaaons? — Upon  her  telling  hm  thia  and  en* 
miniuff  of  her,  1  had  reason  to  believe  ahw  waii 
1  had  breaktasted with  thembefore.buttjboid 
her  countenance  change,  and  the  Irad  ^low 
tpott  and  livid  apntt  came  out  upon  her ;  and  I 
felt  her  breasu,  and  Ibund  they  bmn  to  gidw 
turgid  ;  upon  which,  1  fonnd  that  abe  waa  wtt 
child,  and  that  made  me  alter  the  puttripliuM^ 
that  they  might  not  hurt  the  one  or  the  other. 
Do  you  know  whether  the  went  on  n  btr 
piegnancy? — I  nve  her  directiont  bow  M 
manage  herself;  nut  her  diaorder  being  what 
we  call  a  Fcbrig  Ephemera,  which  latted  WA 
three  dart,  my  wife  and  I  dined  with  then  at 
a  third  plaee,  and  alW  dinner,  my  wife,  vba 
saw  her  conditioav  went  out  with  her,  and  va« 
turned  again  in  a  few  minutea;  and  nj  lady 
void  my  wife— 

Court,  Yon  are  not  to  aay  what  my  lady 
to]  J  yiuir  wife,  but  only  what  you  know  yow* 
self  of  her  being  with  child. 

Doctor  Jemmat,  But  I  say,  I  gave  her  di- 
rectiont liow  to  manage  henelf,  and  ny  laid 
told  me 

Court.  Yoo  are  not  to  say  what  Uurd  or  lady 
or  any  body  told  you.  Do  you  believe  ber  to 
have  been  then  with  child  ? — I  do. 

Heij.  AlankaU,  My  loid,  I  mutt  intiat  that 
we  have  by  law  a  right  to  ask  that  queatieB  ; 
in  the  very  chapter  of  Perjury  in  Hawkioa 
you  will  aee  it  laid  down  at  a  rule,  that  heanay 
evidence,  that  servea  to  illustrate  what  ia  the 
proper  evidence  to  he  givc»^  before  the  Conli 
shall  be  admitted. 

Court.  Heamy-evidenoe  may  be  aMde  oaf 
of  to  introduce  material  evidence,  but  when  a 
witaess  has  said  aH  that  ia  material,  weaballMl 
admit  that. 

Cran-eiamination. 
Mr.^riaf.  Aaweli aa i teeallee^ yom nid^ 
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Mr.  that  lord  Ahfaam  evtied  vm  ta  m*  hU 
Mj  t—Hm  etlM  dmb  me,  ■od  1  vent  ioKi  Ifae 
cunet  wUb  bim ;  be  did  not  carry  dm  in,  I 
miiiw  tou. 

Wall,  Sir,  if  he  did  not  cany  yon,  yon  Kent 
whh  bin  f — 1  did. 

Yau  aaid,  I  think,  tbatyim  nuMla  aa  affidaril 
Mara  Itr.  Cooper,  to  what  jiurpoK  did  you 
■akethalaffidariir— Ibad  gmu io an  nami- 
lam ;  i  do  not  knaw  to  what  pnrpoae. 

D*  yon  rccoUaot  what  *ou  bare  aaid  tboo 
villi  nauect  t»  the  manner  and  itme  of  altaod- 
faat  By  lady  AUImiu  F— I  baUcT*  I  migbL 

iM  not  you  aaT  Ihare  tbal  it  w«a  in  Tin- 
VMiberF— laayaanow. 

Did  Bat  yo«i  nay  that  the  chariot  wm  aent 
ftr  yon  7—1  beliere  no4 ;  if  the  matter  ia 
Cbaiceiy  put  ii  ilawti  that  I  kbi  leiil  for  ha 
tniatook  me,  for  1  nmember  that  oiy  totd  came 
far  ma  biaualf ;  and  1  will  tall  ycu  why  I  ra. 
JBembar  it.  I  waa  then  id  monniing  for  queen 
JlMW,and  I  bad  only  ma  weeper  on  when  be 
caoM  ;  and  ha  cama  into  lb«  parlour  and  mt 
hf  Ibo  Are  lilt  the  elhar  waa  put  ao. 

Woold  you  bare  Ibia  iwdarMMd,  that  if  it  waa 
-  ■antioBa*  in  tha  afida*it  that  the  chariot  waa 
MM  for  you,  it  waa  a  miitake  F 
.     CMvf.  UeaayatboJlaater  a 


Mr.  IFaU-  Pfay.  Sir,  bow  long  ha*a  yon 
baan  a  pbyiician  F — 1  took  my  deirree  of 
doatirof  phyaic  in  theycarllll,  and  I  think 
thm  ia  aboDt  33  yean ;  I  bare  been  87  yaan  a 
Mlow  of  (ha  Mll^a  of  phyiiiwuia,  and  an 
baMran  faUow  aborc  four  yeara. 

Mr.^ru^.  Upon  yooT  oath.  Sir,  are  there 
wiynka  in  your  profeaaiao,  by  which  a  prcy- 
■aanr  ean  be  diaearaed  frani  a  tympany,  or 
■ay  iaa  Kke  diaorder  F— By  rirlua  of  my  oath, 
thatqucalioo  would  puaaie  not  only  the  col- 
iMaaafpbyaiciaoa  of  England  and  Ireland,  but 
Ike  Boyal  Society  too. 

Jwry.  Ia  there  aueb  a  ihing  aa  a  falae  con- 
"    "       often,  a  raola  there  ia. 

athiuff  F — Nodoubt  of  it. 
,    .Ionia  the  aaroeF  H ate  women 
big  with  n  (Uae  concepiien  F— TLey 


BIpgin  F — Vary  often,  a  raola  there  ia. 
Than  ia  auob  a  thing  F 
Ara  the  lymptoma  the 

ura  d 


vtUtwHi 


wife  of  Ihiaeily,  to 


r,  to  my  lady  Altl 
Hra.TJce'a,  for  a 


ladyAltham,   whilat 


a  with  her  on 

MiiaB ;  and  will  give  joar  hmbbip  an  aceenni 
Ibat  mr  lady  waa  thn  with  ebiU,  and  tba  rea- 
■ooa  of  hei  knowledge. 

Ht.  VoU.  Pray,  what  bnatncaa  do  yoa  M- 

low? 

Ha/.  Umeri^i.  Hy  bwiBaaa  ia  to  attend 
^Wiaa  that  lie.  iq, 
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How  bng   have   yoa  (oBowtd .  that  bnai- 

nem  7 — Twenty -aeren  yeara  next  Blareh. 
Te)l  what  lailiea  yon  Rbtc  attended  that  way. 

—The  honoaraUa  Mn.  Hary  Moora ;   Hn. 

Ludlow,  counacllor  Lndlow'a  lady,  Of  eight 

cbjldren  ;  lady  Uonnijoy  ;  lady  Anttim  1  laid 

Beaaborongli'a  bmily  eutirely. 
Well.  dH  you  know  air  Cbaraheriaina  Wak 

kerF— Very  well. 
What   profMioo   did    be    ftdlaw  F— Mid- 
Do  yoa 


When  dkl  you  meet  him  there F— To  tb* 
beat  of  ny  knowledge.ia  andaboutNorambar, 
ir  beginnuurirf'Dcocmbar,  1714. 

Where  did  you  meet  him  F— In  Slaffiiid- 
■treet,  at  a  Jew 'a  houic,  «ae  Solomon. 

Had  you  any  diacourae  with  bimlhareF 

HrtfaJew.  My  load,  lobiacttotbaiaa  aa 
iUesal  queation. 

Ur.  Wabk.  I  Inaiit  npon  it  U  be  a  legal 
qoeslion  according  to  the  eridence  opened,  that 
ibe  wia  raeommeadoj  to  my  lady  by  htm  ;  ia 
Bot  it  proper  to  aek  what  diaoonraa  ha  bad 
with  her  OB  Ibat  aecaaien  F 

Mr.  JMa^Mc.  It  ia  proper  to  exambc  bar  to 
Ibat  Aet,  but  they  ba«a  opened  it  a  gnat  deal 

Mr.  WaUt,  Didyon  aceUdy  AIlbamF— 1 
had  tlie  lionour  of  aeciag  hdy  Aitham. 

Where  did  yon  aea  her  F— I  aaw  b«T  fiial 
at  doctor  Walker'a  al  tbal  line,  be  waa  doctor 
Walker  then,  and  waa  after  knigblcd  ia  tha 
duke  of  Grafion'B  lime,  and  be  apohe  m  me, 
and  Tecommended  me  to  ber  lodyahip;  and 
aaiil  if  I  bad  a  mlndm  uirae,  be  would  recom- 
mend me  to  a  lery  good  one.  1  made  «ery 
liltle  of  it  (ben  ;  I  was  giring  anck  in  January 
toachild  of  aix  monlhi  old. 


ahe  Ulked  to  me  a  good  deal  about  her  b 
witU  child,  and  what  time  ahe  reckoned.  Saya 
ahe,  1  am  at  a  Iom,  as  1  have  had  aone  illneaa, 
how  to  reckon;  and  ibenibeliReduphcr  nighu 
gown,  il  wBi  of  aattiD,  with  green  flowet*  m  it. 
and  ahewed  me  ber  lielly :  Yuur  ladyahif^ 
aaya  1,  leemi  to  be  aa  big  aa  any  •roman  gona 
teren  munllia. 

And  did  the  aay  ebe  w«F—Sbe  aaid,  ib«  ba- 
liered  aoL 

Juty.  What  time  waa  thia  F— In  JannBTf 
1714-15. 

Court.  How  maoy  tlmca  were  you  with  my 
lady  F— Three  different  times  I  wu  with  ber.  - 

Did  ihe  lilt  op  only  ber  nighl-RO^o,  or  all 
herclothetF — Imly  her  night-gown. 

What  waa  it  yon  laid  to  her  then  F— I  Iflld 
ber  that  I  thought  ahe  waa  aa  b^  with  child  aa 
any  lady  that  wai  nx  or  seren  moniba  none') 
and  abe  aaid  benelf  -that  rile  waa  not  ao  long 
with  chikl  aa  aeren  month*. 

What  were  yon  raoommaitdcd  for  to  bat  r-i> 


y  whoig  F— By  doatar  WaHnr. 
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A  wti  warn  or  dry  nuntr— -A  wH 
8ir. 

'  How  €ime  ytn  not  to  aeetpl  of  thot  oaro- 
iof  r— As  I  ireot  tbero  Hm  bit  tino  I  mot  two 
cr  thrM  frioDdi,  aod  tbey  oikod  bm  wbere  I 
mt  ipnioir?  1  told  tbooi  where;  nyo  ooo, 
Moooieffe,  toko  my  odvke,  lord  Ahhom  »  o 
feod  moo,  yoo  hovo  no  pecomity,  ond  do  not 
oogago ;  tod  lor  tbtt  reoioo  1  weot  onto  bor 
no  OMfO,  but  beord  sbo  weot  oat  of  towo. 

Wbat  reoooo  bod  you  to  believe  ibe  woe  with 
cM Id  ?— Bjr  her  opneoraooo  ond  eooreraotion. 
and  the  laying  my  nand  upon  her  boUy,  I  bod 
leaaon  to  belterc  she  woo  with  child. 
■  From  these  circomstaneso,  as  you  are  now  a 
woman  of  skill,  con  you  poeitivdy  say  she  was 
with  child  f — Upon  my  word,  1  do  not  know 
oilhoi  of  tho  geotlomen,  it  wos  Mr.  Arthur  Hill 
brought  mo  into  this  by  telling  it  by  acddent 
above  two  jfeara  affo ;  hot  upon  tbo  word  of  a 
Christiao,  both  by  toe  jodgmeot  that  I  have  had 
oince  and  before,  my  uidy  Allham  was  as  much 
wkh  ehiU  as  over  I  was,  and  1  have  hod  SI 
onldren. 

Mr.  Wmitk.  Do  yoo  know«Mrs.  Heath  f— 
flo  far  I  have  recollectod,  that  tho  kst  time  I 
bfoakfasted  with  my  hwly,  there  caoso  in  a  gen- 
tlewoman they  calnd  my  lady's  women,  she 
looked'  O|iposito  to  me,  ond  she  wos  a  tim-fared 
black  woman  at  that  time ;  and  there  came 
Mrs.  Tilby,  a  mautna-maker,  an  eminent  mao- 
tua-maker  at  that  time,  and  brought  a  gown 
with  her,  but  whether  mv  lady's  or  no  I  can- 
not tell ;  but  she  stayed  at  the  diniog-room 
door  and  asked  me  what  1  was  d^ng  there. 

Tell  the  discoorse  you  had  with  Mrs. 
Heath.-— I  had  none  at  all. 

Did  yon  see  her  there?— I  saw  heroome  to 
teU  the  mantua-  maker  was  come  lo  her  lady- 
obin. 

Do  you  remember  what  lady  Altham  called 
bor?*— 1  do  not  remember  upon  my  word,  I 
know  she  was  a  thin  black  woman,  very 
swarthy,  and  had  black  hair. 

Mr.  De/y.  We  admit  that  Mrs.  Heath  was 
mj  lady's  woman. 

Mr.  W&kh,  Do  yon  remember  on  what  oc- 
caslon  Mrs.  Tilby  came  P— To  alter  a  suit  of 
MacbsHk. 

-    To  let  them  out  or  take  them  in  P — I  cannot 
tell  that ;  it  was  the  queen's  mourning. 

How  do  you  know  it  mas  mourning  for  the 
queen  P — ^The  chiM  I  was  giwiig  suck  to  waa 
born  the  90th  of  July,  1  have  it  in  my  Bible, 
ond  the  queen  died  in  Aui^ust  following. 

How  many  times  did  you  go  to  visit  my ' 
lady  ?— *Three  different  times  in  Essex  street ; 
the  first  time  sbe  wss  indisposed. 

£very  time  that  you  came  there  did  yon  see 
this  lady  P — Never  to  my  knowledge  but  ouce ; 
1  had  no  reason  to  retain  it 

£Cross-  examination.] 

Mr.  Dali/,  You  waited  on  lady  Altham,  bad 
ou  ever  seen  her  before  tliat time  P-- 1  had,  aft 

I  had  been  woman  to  lady  Louib,  they  were 

intimate,  and  I  bad  seen  her.  ' 
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Where  did  yoo  woit  on  her  ftratP^-^firal  1 
wtitod  on  her  in  Dr.  Walknr's  hooso,  bGopob* 


I 


&rZZ 


Where  did  yoo  wait  on  her  at  tho  tiuo  yM 
ooovcrsod  with  bor  ood  handled  bor  bally  P-^-At 
Mra.  Vice's  In  Essex-street 

What  yeor  «ros  thai  in  P— In  the  ymr  If  14. 

What  timeP — Between  tho  hegiooing  oni 
08d  of  Janoary,  beeouae  I  pot  oat  my  wwn 
child  to  norso  tho  99d,  ond  it  woo  my  oooand 
chiM. 

Who  showed  yoo  iolo  my  hdy^  loom  Hm 
first  time  P— To  tbo  best  of  my  koowlodgnm 
manservaot. 

Name  him. — Indeed  I  cannot  1 
oAoo  to  ladies  now,  and  donotkaow 
vants. 

What  sort  of  man  wos  ho  P— He 
derly  man,  I  have  seen  him  afterwords. 

What  time  was  it  that  lady  Altham  aodMy 
Looth  were  iotimale,  and  you  saw  her  thoro  P— ^ 
It  wos  when  they  were  in  Dublin. 

Where  did  huly  Lmith  todgeP— She  lodgbi 
ot  one  Parrel's  open  the  Qnav. 

Did  yoo  aee  lady  Altliam  there  P-^T  did. 

At  what  time  P — 1  cannot  recollect  my  lodj^ 
visitors.  ' 

What  yeor  woo  it  P— To  the  best  of  mj 
knowledge,  it  was  171S. 

Pray,  how  otlen  did  you  oee  her  there  f-4 
believe  three  or  fbnr  or  five  timea,  1  knuwthcj 
wereverr  intimate. 

.  Was  there  aoy  servaat  of  my  lady's  presen  ^ 
when  yoo  were  in  the  room  and  banoled  hor 
belly  N— 1  cannot  tell ;  there  was  no  servant,  it 
is  not  common  now,  and  let  alone  at  that  tiaae-: 
Yes,  there  was  a  woman  that  went  with  mo^ 
and  she  was  by. 

Was  she  present  ? — Sbo  was. 

Had  she  any  trade  or  calling  P— She  woo  • 
creditable  man's  wife. 

Did  she  understand  midwifery  ? — She  M 
not. 

And  though  it  is  not  common  for  a  servant  to 
see  her  lady's  belly  handled,  yet  a  lady  that 
went  with  you  was  present,  you  say  P— Yen, 
aho  was. 

Can  yoo  recollect  what  thne  of  the  yeor 
1713  it  was  you  saw  my  Udy  Altham  at  nulj 
Looib'aP- -1  isannot  indee<l. 

Was  it  in  summer  ?  1  believe  it  might  bo  in 
summer  ;  1  am  oot  pOHitive  as  to  that. 

What  was  tho  woman's  name  that  was  pro- 
sent  with  you  when  you  handled  my  lady^ 
bellv  P — Her  name  waaClassou. 

But  you  do  not  kuow  tiie  servant  thatahewod 
you  up  stairs.^ — ludeed  I  do  not. 

Aufl  none  were  present  P-»-None  that  I  saw. 

Dp  you  know  any  per»on  in  the  house  tiMt 
has  seen  you  there?— Mrs.  Vice's  Mrvant  sa^ 
me  there. 

What  was    her  name? — Her   name   woo 

Pemry. 

Did  Mrs.  VSeeYieo  yoo  there  P— She  did ;  I 
sat  half  an  hour  in  her  room. 

.  Had  oho  any  cUktoi  P«*I  think  o  giri  or 
two. 
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Yqvmw bcr daughter f«— I bdiefe lo;  llMy 
wera  little,  aiMl  her  chiMmk 

UjMO  your  oetb,  did  yon  eee  lady  Altham 
beliN»  Miohaelmafl  1713  ?— I  caiiaoC  tell,  W- 
0kwm  lit  was  no  way  material  to  me  to  reeolleet 

flMt. 

When  did  yon-  lea?e  lady  Loath  P->^In  the 

jflHT  ins. 

AbMt  what  tine?-^I  beKeva  it  mi^ht  be  Fe- 
brwyi  for  1  lay«>ln  of -my  llrat  ehud  in  F^ 
hniarjfk 

Did  yon  make  any  affida? it  eoneerning  thii 
afUrP— Yea^Sir. 

Befurewhom  P — I  waa  hnMi|[ht>by  a  gentle- 
Bian  to  Baaex-atreet  to  a  commiiaion,  1  tbink  it 
waa»  for  1  koow  nolhiof  aboat  it :  1  think 
ahoat  two  years  last  summer  Mr.  Arthur  Bill 

a^  a  discourse  about  this  Mr.  Anaealey.  He 
ed  me  if  erer  1  saw  my  ladjf  Altham  ;  1 
told  him  1  did,  and  saw  her  with  ebild,  and 
he  told  It  to  somebody  that  sent  for  me. 

What  age.  were  you  in  insP"*-!  Waa  bom 
the  l«th  of  March,  1688. 

Waa  not  it  in  summer  before  that,  Chat 'you 
left  my  lady  Louth  ?-«*N0|  Sir,  if 'was  in  -  Fe<* 


Did  not  yon  say  it  was  in  -smnmer  P^*-!  say, 
thai  it  was  in  sutnraer  that  my  lady  Altham 
Tteiled  lady  Lbnth. 

Canrfv-  You  have  attended  a  (freat  many 
women,  pray  can  you  tell  the  difference  be- 
afkU 


lUe  conception  and  a  real  oneP — 
Vra,  ttr,  by  the  conrersation  of  tbe  woman. 

Bvi  eaa  you  any  otherwise  P*~Noy  really, 
MR  oy  maodurse. 

Did  yon  feel  the  child  stir  P— -No,  really,  my 
lord,  I  did  not ;  hot  i  remember  my  lady, 
when  I  aaid,  ahe  seemed  to  be  seven  months 
with  diild,  said,  No,  she  was  not. 

What  child  was  yon  nursing  at  that  time  P— 
My  aeeond  child  I  nursed  then. 

J|if3r.  You  say,  madam,  that  when  yon 
waited  upon  lady  Altham,  she  told  you  she  was 
gene  abmit  seven  months  P— I  told  her  so. 

How  esme  you  to  tell  her  so  P«— Because  she 
naked  roe  the  question-;- ^sbe  tokl  me  she  had 
aooae  fillnesa,  and  could  not  tell  how  to  reckon, 
bntaaid  ahe  found  herself  very  big  and  uo- 
caay :  1  said  sbe  seemed  about  six  or  aeven 
montha  gone  with  child. 

Bnt  why  should  she  ask  you,  if  she  could  not 
tell  herself  P — There  are  a  great  many  quea 
tiona  asked  by  ladies,  wim  they  are  with 


Yon  were  uneiperienced  then.  Was  your 
band  npon  her  naked  belly  P— No,  above  her 
ttnder-petticoat. 

I  thmk  you  aaid  you  fdt  nothing  alir  P— -I 
mtveraald  1  did. 

What  was  the  occasion  of  |mttlng  your  hand 
wpon  her  clothes  ?— To  judge  by  hw  bulk ;  it 
ia  a  mighty  common  thing. 

Yon  were  at  Mrs.  Vice's  P— I  was. 

Yoo  say  yon  aat  there  above  an  hour  P*-I 
•aid  half  an  nonr. 

Did  yon  aee  any  af  her  ehildren  ?-^I  thmk  I 
anw  CBDVUH* 


What  wcra  they  P-^It  was  a  girl. 

How  old  might  it  be?— Why  indeed  very 
Httki  about  five  or  six  years  old ;  I  do  not 
know  whether  they  were  hers  or  tbe  neigh* 
bourv  children,  but  they  came  into  her  room.  "* 

Mr.  JDfl/y.  How  k>ng  have  yon  been  n 
nurae  ?-«-)^en- and- twenty  yeara'very  near, 
not  all  out  till  Blarch  next. 

Cotirl.  Do  you  know  whether  yon  would 
badw  my  lady's  woman  now  P 

W\int$A  looks  at  Mrs.  Heatb»  and  says,  I 
oannot  say  that  I  have  any  knowledge  of 
the  gentlewoman'a  face  at  all;  the  womaa 
then  waa  a  thin,  awarthy  woman  with  black 
hair. 

Mrs.  yiargarti  Buthe  twom. 

'  Mr.  Hanomrd,  We  call  thia  witneass,  mj 
lord,  to  tbe  aame  purpose  ;  she  waa  an  Inti* 
mate  acquaintance  of  mv  lady  Altham,  and  will 
prove  that  ahe  waa  with  child,  and  allerwafda 
was  delivered  of  a  child. 

Q.  Pray,  madam,  did  yon  know  my  lady  Al« 
tham  P 

Mrs.  Bushe,  I  did  ;  I  was  aoquainlad  with 
her. 

Pray,  madam,  did  yon  ever  aee  her  at  New* 
RossP— 1  did. 

When  you  saw  her  at  New- Roes,  ib  what 
condition  waa  ahe  P— She  aeemed  lo  be  with 
child,  pretty  big. 

Was  this  madam,  at  New-Roaa  ?— *  At  New* 
Ross. 

Pray,  madam,  did  you  aee  her  bnt  onea 
there,  or  more  frequently? — I  aaw  lady  Al- 
tham three  times  at  New- Ross,  to  the  best  of 
my  memory. 

Pray,  madam,  in  what  year,  or  about  what 
time  was  it  that  von  saw  her  there  ?— To  the 
best  of  my  recollection  and  memory,  it  waa 
February,  in  the  year  1714-15. 

Have  you  any  particular  reasons  that  indnen 
ou  to  recollect  that  it  was  about  that  time  P— 

>8 ;  I  was  at  that  side  of  the  country  until  a 
little  befbre  Cbrislmaathat  year.  It  was  ahont 
half  a  year  after  the  death  of  queen  Annn, 
they  were  all  in  monmtng  when  I  visited  her, 
except  one  or  two  that  went  out,  and  1  do  not 
know  whether  they  were  in  mourning  or  no  | 
and  I  do  believe  it  waa  for  queen  Anne. 

Pray,  madam,  did  thia  lady  atay  for  any 
time  at  Ross,  or  go  any  where  else  P-<-Tbeday 
1  visited  ber  I  saw  her  twice  then,  ftrat  at  cap* 
tain  Butler's  ;  there  Mrs.  Butler  introduced  mm 
to  lady  Altham. 

Where  did  captam  Butler  live  P— He  lived  ia 
Ross. 

Where  did  yon  see  my  lady  next  P— A  day 
or  two  afler  1  visited  my  lady  at  her  owm 
lodgings  in  Ross. 

Pray,  madam,  did  ahe  continue  for  any  timn 
there,  or  did  she  leave  it  soon  after  P— The  day 
I  visited  her,  she  talked  of  going  out  of  town 
next  morning. 

Omrt.  Did  ahe  goP— I  do  not  know,  I 
lefl  tbe  town  in  afhw  daya  nsyaelfy  and  did  net 
neaharaiRaaaalte. . 
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Mr.  Harm§nL  flow  tooD  did  jnhi  ratom  to 
Vow-Rooi  f— I  wu  frcqneniljr  Iboro  to  and 
fin,  for  I  Kfod  al  my  AUMr's  withia  Ibrot  imIi« 
•f  it,  ond  I  canmH  toll  how  tooD  ;  bttt  I  Mi 
•oro  towardi  the  latter  end  of  Iho  aioath  of 
Ipril,  and  to  the  best  of  my  nwmory,  aithar 
tha  Saturday  in  Eaaler  weak,  or  early  the  aasl 
week  it  waa.  that  I  want  thara. 

Pray,  madam,  reooUoel  whether  thia  hidy 
was  a  lady  far  gone  with  ehild,  or  waa  early  m 
ier  Mynaacy  P— She  looked  big,  and  that  ia 
all  dM  oMaMry  I  know  of  it,  and  1  naked  her 
BO^ocitiooa. 

Did  not  yo«  anqoire  about  her  bein|r  with 
child  ? — Set  era!  gentlemen  were  by,  and  1  did 
BOt  think  it  proper. 

'  Doyoo  know  of  her  being  delirered  of  that 
big  belly  f— I  waa  at  my  lather'a,  and  aama  of 
iia  aenrante  went  to  town 

Cmrt.  Yon  most  only  epeak  from  yoor  own 
Iniowledge,  madam»  not  wbat  yon  heard  from 

Mrs.  AoAa.  1  wished  my  lord  joy  of  that 
^Id  on  the  Quay  of  Rom. 

Mr.  Rcrordcf .  That  b  nothhig. 

Mrs.  Buike,  I  know  nothing  more  of  myself, 
hot  they  both  told  me  so. 

Court.  Madam,  yon  come  here  to  decUre  the 
tmtb,  die  whole  truth,  and  nothing  but  the 
truth ;  and  if  yon  swear  to  what  you  heard 
from  other  people,  you  may  swear  false,  for 
Ihay  might  dooeiYO  you. 

Mrs.  Buihe,  1  may  be  deceived,  but  I  will 
swear  the  truth,  and  nothing  but  what  1  know. 

Mr.  Hmrward.  1  shall  put  to  her  a  legal 
l|nestion.  Prav,  madam,  you  say  you  saw  bsr 
big  bellied,  did  you  ever  see  her  aflerwaids 
when  she  wanted  that  big  belly  f^l  did. 

Omrt.  How  soon  after  ?^-To  tbe  best  of 
my  recollection,- 1  will  not  be  positire,  I  saw 
ker  here  in  Dublin  towarda  tha  latter  eud  of 
the  month  of  June  that  year. 

Wbat  year  ?^ln  June  1715. 

In  June  1715  f— To  the  best  of  my  rscolleo* 
tioo,  about  the  kttar  end  of  June,  m  the  year 
1715. 

Mr.  Herward.  How  did  aha  appear  then, 
was  she  with  child  or  not  ?— She  was  very 
slender,  and  looked  pale  when  I  saw  her. 

Give  an  account  of  what  happened  when 
on  saw  her  in  Dublin  ?— I  went  to  visit  her ; 

was  just  upon  leaving  town,  and  thought 
proper  to  visit  her  before  I  went ;  I  found  ner 
nnoremed,  and  she  told  me  she  had  been  busy 
TOtcking  up  into  tbe  country,  and  was  going  to 
bunmaine.  It  is  to  no  purpose,  1  find,  to  tell 
you  wbat  she  told  me. 

Mr.  Harmurd,  The  nature  of  all  evidence 
must  be  to  discover  tlie  truth,  and  there  ia  no 
way  of  coming  at  the  truth  hot  by  the  essential 
and  drcumstandal  parts  of  every  fact ;  she 
BOW  mys  she  visited  my  lady  Altbam  in  Dub* 

lin. 

Court!  That  is  roateriaL 

Mr.  Harward.  I  ask  her  then,  my  lord,  whe- 
ther hidy  Altbam  gave  any  account  of  what 
became^of  that  big  beUy  oT  te'af  I  h«va  a* 
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righl,!  think,  ta  know  that;  or 
aaraafa  to  be  abut  agamst  the  truth. 

Court.  If  you  were  upon  a  trial  of  whB 
hair  to  the  astete,  your  questhm  would  ha 
per;<butiBacaaeef  penury,  year  %«aaliaB  in 
not  proper,  for  what  lad^  Altbam  says  Ib  wm 
avidcnca  fbr  or  sgsinsi  the  traveraer. 

Mr.  Harward.    1  would  always  hs  fl 
kirdship'a  judgasant  abeut  tha  Iq^y  ^ 
Question,  but  1  beg  leave  to  mentian  ami  1 
derstand  I  have  a  right  to  insist  on;  1  boa 
apprahend  I  hava  a  right  ta  intraduaa  llw 
tenal  part  of  evidenae  ay  every  thiaf  that  fgB« 
cades  it  and  ia  valativa  lo  it 

Court.  You  have  tha  aMtarial  part  of 
gfidanca  already  ;  tha  witBam  says  sIm 
laily  AHham  bigbeUied at  Rosa, and aaan 
in  Dubhn  without  a  bkr  MIy ;  thatlBaU 


knowa,  or  kas  to  say  that  ia  asatcrial}  if  Indu 

Akham  tald  a  thoumnd  people  she  had  a  alMit 
that  is  no  evidence  againat  Mrab  Heath* 

Mr.  Hmrmard.  What  day  auappiabaBibB- 
cama  of  that  big  belly  ? 

Mr.  Dufy.  My  hud,  I  mast  kisist  Bpaa  k^ 
that  tha  witaem's  apprihiBsians  are  bb 


Mr.  HafnMrrd.  Tam  pretty  confident  f( 
be  mistakea  in  this  point,  I  have  a  rigki  i» 
hava  the  apnrebensiona  af  every  bady,  an  uilkb 

Courl.  1  beg  yoor  pardoB,  Mr.  Hai—id^ 
shew  your  authority. 

Mr.  Hmtward,  1  will,  my  krd ;  I  b^g  Iumb 
to  lay  it  down  as  an  established  rula^  ainaBl  wm 
called  upon,  and  I  hope  they  will  indalfa  bm 
to  give  aooount  of  myaetfT  My  lerd,  I  Im 
down  this  as  a  rule  af  evidsBca,  that  Ib  dl 
criflMa  whalaver,  the  appreheaaiona  of  a  «il» 
nam  are  admitted  as  evidence ;  suppasa  if-B 
nuu  was  indicted  for  mnrder,  and  a  witBsaa 
against  him  ^ve  aooount  of  facts  that  ha^ad 
seen  conoemuig  that  murder,  it  is  every  day% 
ezperienoe  lo  uk  that  witnem  what  he  appia 
bended  upon  tboee  fads.  This  is  the  law,  and 
I  must  humbly  submit  it  to  be  so,  that  wbeB  a 
witnem  givea  account  of  particular  faets^  ha 
is  asked  what  he  apprehended  upon  thoee  fnaBB 
but  he  cannot  tell  what  ha  apprehended  nnkas 
he  lays  facts  before  you,  which  are  thagiBuad 
of  Ibat  apprehension. 

Mr.  Reeordet.  It  is  the  first  time  that  av«r  I 
heard  that  a  man  is  said  in  a  court  of  law  la  ha 
anroiiied  lo  hia  appreheosioo  of  fiicls  by  tha 
prosecutors  of  a  criminal  cauia;  thaplalalif 
can  never  ask  belief  or  apprehension ;  i  m^ 
but  you  cannot 

Ofuri.  1  see  tbe  doctrine,  and  whither  j| 
tendii ;  I  tell  you  how  I  apprehend  the  law  If 
be,  and  to  be  very  clear  in  toe  point  Tha  ap- 
prehension of  a  witness  is  asked,  wbcfUfat 
other  evidence  can  bo  had  in  capital  caisa^  as 
where  a  witness  is  produced  to  prove  a  w^umt 
given,  he  is  asked  whether  he  apprehaoda  thaf 
wound  was  tbe  cause  of  death.  ThatnMSlba 
asked,  for  be  csnnottall  otherwise,  liialba 
best  evidence  that  can  be  bad  in  that  caaa.  Btt 
as  to  a  fudf  if  yen  make  the  apprehanaion  af  b 
witBCssBBCfsmiy,  it  takes  away  all  pmaf^fftig^ 
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'  Mr.  HmrmaHL  TImd  I  nadcntand  I  anmot 
"to  aik  her  aoy  ibiog  ooDoeraini^  this  big^  beli^. 

Ccmtt,  Yet,  if  she  knowtuiy  tbti^of  n, 
joa  miy  Mk  her. 

Mr.  Anrard.  Aye,  but  not  from  Udy  Al- 
thiB. 

Qmrt,   No,  net  as  (o  that 

Mr.  Harmard.  Since  I  am  debarred  of  aak- 
Img  that  fMftioB,  1  hope  I  ihall  hare  better 
loek  IB  the  Msrt. 

Pimji  madaTOy  what  was  the  oommon  repnta^ 
tfoo  or  tha  eooBtry  eoncemiiig  lady  Ahham's 
bciflvbiovgM*to-bed  ? 

Ir.  Smith.    I  objeet  to  that  qoettioB,  my 


Ctmri,  Yoo  hare  moeh  more  reaaon  to  ob* 
jeet  tm  thai,  after  what  1  have  joat  now  said. 

Ifr •  flerwercl.  T  acqaieaoe  alio  in  that,  be- 
came that  will  aettle  what  hereafter  will  be  a 
tery  great  debate,  when  these  ge&tlenien  come 
to  arMuee  their  witnesan. 

Comri,  Tlie  reputatioo  of  the  eomitry  ia  not 
eridcnoe  here.  Yon  hiy  down  your  rolea  too 
hffgOi  Mr.  Harward. 

Cflcri •  Pray,  madam,  where  in  DnUin  did 
yea  Wait  lady  Attham  f— At  whose  hooae  I  do 
not  know,  for  I  never  waa  there  but  onee ;  the 
ehmrma^  knew  where  she  ledfed,  and  earned 
■M  there;  and  J  did  not  know  the  name  of  the 
people  where  they  hxteed ;  it  was  in  Essex- 
street  I  know,  a  little  beyond  thepoet*offioe; 
ketwcen  that  and  Fleet-street,  to  the  best  of 
mjkaowledge. 

if  r.  HmrwMord.  Do  yon  know,  madam,  whe- 
Ihcrthere  were  any  preparationa  nnade  for  her 
lyinf^in  ?— I  know,  when  I  was  in  Ross,  the 
Midwife  that  was  said  to  lay  hidy  Altham, 
•amato  the  hooae  where  she  lodged,  and  sent 
•■toomo  wines  to  my  lady. 

Conrl.  Do  yoo  know  that  theae  winea  went 
oat  to  My  Ahharor-^Indeod  I  dU  not  send 
•at  the  wince  myself. 

[Croas-examination.] 

Mr.  Bpringn  Pray,  madam,  yoo  said  yon 
anw  my  kdy  Ahham  at  Ross  ?---l  did,  Sir. 

I  thflA  yoo  say  it  was  in  the  year  1714  or 
iruf— In  iri4-15,  in  February  I  first  saw 
her.' 

Where  did  she  todge  then  f— At  Mr.  Semoel 
■taphetti's. 

How  long  did  she  remain  in  that  town  dnring 
Ami  tiflMf— I  cannot  tell,  for  1  do  not  know 
whether  she  or  I  went  away  first 

Do  yoo  know  one  Mrs.  Butiery  that  Uvea  on 
the  Qiiay  in  this  town  ?— 1  do. 

Had  you  any  conversation  with  her  f 

8eij.  Mofs*a/l.  My  lord,  1  most  objeet  to 
IhntfMStion. 

Coorf .  What  the  witness  has  said  to  any 
body  ia  evkleaoe  agalnet  her  on  cross*  ezamina- 
ikm;  bot  not  what  others  havetoM  her. 

Mrs.  fiviAe.  Tliere  was  some  conversation. 

What  did  you  tett  thia  Min  Butler  in  rektion 
lo  lady  Attham's  having  or  not  having  a  chiU  P 
^^  tall  you  what  1  sud  on  that  head.  I  toM 
km  that  upon  enq[uiry  after  thip  «hiM» 


yean  after  my  lord  and  lady  parted,  1  waa 
told  it  was  dead,  and  never  hearing  any  X\m^ 
to  the  coDtrary  that  could  ooovince  me,  1  al- 
ways thought  be  was  dead. 

Did  you  never  tell  her,  upon  your  oath,  that; 
lady  Altham  had  bad  no  child?— I  never  did  f 
but  I  told^ier  that  1  was  a  good  while  before  I 
could  think,  after  Mr.  Anncaley's  coming  ovsTp 
that  he  waa  mv  lady  Aliham^a  chiM. 

Court,  Gentlemen,  call  your  next  witnem. 

Mr.  BMm,  Mv  lord,  the  next  witness  wo 
produce  is  Alice  Betts,  to  prove  hidy  Altham 
was  with  child,  and  the  travener'a  whole  ae* 
couotto  her  of  her  being  with  child. 

AlUt  Beltt  sworn. 

Court.  Were  yon  exambed  on  the  fbrmer 
T-'AUce  Betti.  Yea,  I  waa. 

Mr.  Robins.  Did  you  know  Arthur  lord  Al« 
tfaam  ?— Yes,  I  did. 

And  ladT  Altham  his  wifeP^Yes,  Sir. 

Do  yoo  know  any  thing  of  my  lady*a  being 
with  child  P— Yes,  Sir,  1  dkl. 

Tell  what  you  know  of  your  own  knowledge* 
—Why,  I  went  to  see  my  hidy  at  Mrs.  Vke^a 
in  Essex-street,  and  my  lord  met  me  and 
clapped  me  on  my  back,  and  aaid.  By  O—dL 
Allev,  Moll  b  with  child  P 

W  hat  do  Tou  know  of  your  own  knowledgn 
oooeeming  her  being  with  child  P— I  know,  by 
seeing  of  her  with  child,  and  that  b  all  I  cas 
tell,  by  aeeing  of  her  big,  and  joked  with  her, 
and  wished  her  much  joy,  and  ahe  did  not 
deovit 

•Do  you  know^  Mrs.  Heath  ?•— I  knew  Mra. 
Heath  that  waited  on  my  lad^,  bat  1  cannot 
tell  at  thb  distance  wbetner  it  be  her ;  I  am 
near-sighted.  ||Tbe  witnem  goes  nearer  to  her, 
andaays,  I  think  it  b  her,  to  the  best  of  mjp 
knowledge.] 

Had  you  any  discourse  with  her  aboot  my 
ladv  ?  Tdl  wlien  and  where.— I  used  to  jokn 
with  her  about  my  lady's  being  with  child  at 
Mra.  Vioe^s. 

When? — in  November,  and  after. 

In  what  year  ? — In  the  year  17 14. 

Was  it  Mfore  or  after  queen  Anne  died  ?•-% 

After  the  qoeen  died. 

What  did  she  say  ?— We  uaed  to  be  talking 
and  joking  that  way,  we  were  glad  my  bdy 
was  viith  child;  but  I  never  used  to  ask  Mrs. 
Heath  aenously  about  it    It  b  no  more  thaa 


Do  you  know  any  thing  more  of  thb  matter  f 
—My  lady  came  one  day  to  our  house. 

Wboee  house  waa  that  ?— Captaio  Bristfae^ 

Were  you  servant  there  P — I  wailed  on  Mrs. 
Brisooe.  And  my  lord  and  lady  had  a  little 
ftdling-oot,  and  she  canoe  in  a  little  pet  to  omr 
houee,  and  went  into  Mrs.  Briscoe's  room  and 
cried;  ahe  cried  meet  terribly;  and  a  little 
after  Mrs.  Heath  came  in  with  a  blue  box  ia 
her  hand  with  my  lady 'a  head-clothes,  for  my 
bdy  came  undressed  in  a  long  acarlet  deak  ; 
and  I  helped  Mra.  Heath  to  diem  and  undrcm 
her,  and  ahe  had  a  Unog  silk  coat  upon  her. 

What  wen  the  wof£  Mif.  Heath  said  ahottt 
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WKj  Udfu  Wii((  Willi  child?—!  cMiol  ra- 
iptaihir  the  partimilAr  irvrdt,  ft»jr  Mora  Umui 
Ihtt  we  war*  iwring  ui  •  IRtk  war. 

Howf— Wbj,  w«  w«r«  pIcaMd  tocee  tUl 
mjMwf9w»mtk  obiM;  Mn.  HetUi  kuowi  h 
hcneU;  Mib.  Healli  katw  me  mightj  well, 
ire  were  intiMeleljr  eciMiotad,  aod  alfratt  ie 
By  My's  foen  legdeer,  dreeMoip  end  on- 
dretnng  Jmt  logellier«  mod  1  atteooed  ay  lady 
Willi  iMf  f  cry  oAen* 

Did  Mr*.  Healb  e? er  tell  yoa  tbat  ny  lady 
WMDei  wilk ehiM?-.No,  ebe  did  not,  lor  I 
Bever  aaked  ber  such  a  ^neelion. 

What  did  abe,  frem  her  diacmine  le  yea, 
appear  to  thiak  of  my  lady  f 

Tbe  qaeatioQ  objected  to. 

Cmart,  Had  Yoe  anv  oiber  diecomree  with 
ber,  aboQl  my  lady's  Mug  with  child?— Ne, 


Triai^MargHeatk^ 
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Mr*  RMm,  Can  yoo  remember  tbe  widi 
Mri.  Heath  apeke  la  yea  f — I  eaneot  remem- 

fclbe  wordt ;  bat  we  uetd  to  joke  with  my 
? ;  little  commea  way  of  talkionf  thai  way 
With  My  lady;  aod  Idrt.  Heath  and  J  went 
ence  to  the  Chenfe  lo  buy  oMiilin  toffe- 
ther,  aod  there  we  were  talkio|^  of  my  hMy ; 
podlfn.  Heath  kaowa  very  well  of  an  aAiir 
tbat  happened  to  ber  and  me  th<ve. 

What  do  yoa  knew  of  Mm.  Heath'a  knew- 
ledfl^abeot  my  lady's  bsing  with  child  f— I 
have  no  seem  t»  aay  than  that 

Whatb  that  r— that  she  did  know  tbat  my 
lady  was  with  child.- 

How  do  you  know  she  knew  it  f — Becaoae 
we  joked  doout  H,  and  we  were  praiainft  my 
lady,  aa  it  is  tbe  way  of  waitinff-muds  to  ^eese 
Iheir  ladies  oftentimes :  indetd  it  is. 

Ccuri,  My  lady,  yoa  say,  wss  in  Bride- 
abteet,  at  Mr.  Briscoe's,  when  yon  dressed  her  ? 
—It  wss  there  my  lady  was  dressed. 

Yeo  say  tbat  abe  was  dressed  there ;  did 
she  lodge  there  then  P— No,  at  Mrs.  Vice's,  she 
oame  there  in  a  pet,  becaase  abe  bad  a  falling'- 
oot  with  my  lord ;  she  called  Mr.  Briscoe 
lather,  and  eame  to  him  with  all  her  grier- 
ances. 

Hew  did  she  eome  there  ?— In  a  long  ? elret 
hood  and  scarlet  ckiak,  Mrs.  Heath  came  with 
the  box,  a  little  Una  band-box. 

And  waa  it  there  that  thb  jesting  with  bar 
waor— There  and  at  Mrs.  Vlce^s  too. 

Mr.  BMmi.  Did  you  make  any  obeerfo- 
tions  about  my  lady's  aize  ? — She  was  a  mid- 
tttuMf  woman,  fnll-breasted  here,  and  swarthy. 

How  did  her  belly  appear  P— As  a  woman 
with  chiM,  and  it  was  vtHy  eanly  aeen. 

Tbat  was  in  Notemher  yea  saw  ber?<«-It 
was,  whenmy  lord  tokl  me  she  was  with  ehild; 
1  saw  it  then,  and  I  aaw  her  all  tbe  time  she 
was  in  Dublin. 

CoMTt,  Wu  she  a  bread  woman  P— She  was 
a  foil -made  woaun,  very  fuU-breasled  and 
high -hipped. 

Mr.  fifldnw.  Did  ber  b^y  alter  P— I  never 
ahaerted  any  way,  but  that  stie  was  growing  big. 

Csarf.  How  soon  did  yea  see  ber  agam 
afWrsha  waiiifiaBPaUiBP-..Kcfaragatt. 


How  biBg  did  she  stay  ip  town  ftaas  Ihairsl 
time  you  aaw  her? — I  believe  iust  bef9iw 
Cbriscmaa,  or  after,  she  went  out  of  towa* 

Can  you  tell  bow  long  after  you  ftral  aaw 
her,  ii  waa  that  she  staysd  in  town  P<»4.caaB0C 
indeed. 

Can  you  name  the  particular  tmm  yoa«iw 
ber  ?—l  canaet. 

^  Mr.  BMm.  Did  you  ever  see  mv  ladv  aa* 
ciremed  ? — ^Twenty  times,  drtesed  and  ail- 
dresied. 

Who  used  to  dress  and  undress  ber  P-«>9Iia. 
Heath,  aod  I  with  her,  when  aha  lodged  at 
captain  Briaeee'a  ftrst. 

How  did  my  hkly 's  belly  incresse  ? — That  ii 
a  thing  imposiible  far  aie  to  liil. 

Did  yoo  observe  a  diffeieoce  P— Yea.  I  fid, 
tbat  she  rather  grew  bigger  ibaa  otharwiai» 

[Crosa-eiaminatioo.] 

Mr.  Recorder.  When  did  my  lady  aaoaa  to 
captain  Briseee's  first  P— In  tbe  year  17  IS,  I 
believe  iu  Oeiobsr. 

When  did  ihe  go  away  from  Briscoe's  f— I 
think  she  went  to  tbe  country  with  my  lent 
jast  before  or  just  sfter  ClunstmaSi  I  caaaal 
tell  esaclly,  ia  tbe  year  1715. 

Now  1  ask  yoa,  did  abe  go  ftom  Brioeea^  to 
tbe  country P— Net,  abe  did  not;  they  weal 
from  captaia  Brisooa'a  to  Mrs.  Vise's,  for  oar 
bouse  waa  loo  little,  and  my  lord  had  a  vast 
aumbsr  of  people  after  him. 

How  long  did  they  stay  at  captain  Bria^aaPa 
after  their  lecooeiltatioo  P-*I  do  aft  Iwaw 
whether  they  stayed  four  or  five  deye,  |  oaaasi 
tell  tbat  itself. 

Did  tbey  stay  two  or  three  daya  ?— Twa  at 
three  to  be  aure  the^  did. 

And  they  went  from  your  bous^  to  Vioe'bP 
—Tbey  weat  to  Mrs.  Vice's. 

When  did  my  buly  return  agam  to  DoMiaP 
— She  came  op  tbe  latter  end  <2'the  aumnwr. 

What  do  yoo  call  Ihe  Utter  end  of  tbe  aom- 
merP — Bly  lady  was  in  Dublin  at  Ai^ust 
1714,  when  the  queen  died. 

Did  you  ever  dress  my  lady  bot  at  captaia 
Briscoe's  P— I  never  did  at  Mrs.  Vice'a. 

But  at  Briscoe's  you  did  ?— I  drecsed  hpr 
after  she  left  captain  Briscoe's. 

When  P— That  day  that  abe  cama  to  aor 
bouse  tbat  my  lord  aod  she  bad  a  pique. 

Never  but  tbat  time  P— Tbat  waa  the  tiaaa. 

And  you  did  not  uadreia  ber  at  Yice'aP— I 
waa  then  but  a  atranger ;  when  I  went  to  Mrs* 
Vice's  it  was  only  to  visit  ber. 

Did  you  ever  dress  or  uadrem  her  at  Mrs. 
Vice's  P— 1  never  did. 

Cearf.  I  thought  you  asid  you  dressed  her 
twenty  times  at  captain  Briscoe's  P— Yes,  aial 
so  I  did. 

When  waa  tbat  P— That  was  soaie  ttma  be* 
fore  Christmas,  in  abort  dirty  days ;  for  hafbia 
we  had  done  dinner  it  would  be  uight 

Mr.  Recorder.  8o  tbat  the  lioie  you  dr eased 
and  nndressed  her  wss  about  CbrtslmasP— I 
cannot  justly  teli  the  noatb  i  ii  waa  in  Iba 
chMtdiHsr.ai^i. 
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Bat  WAS  it  in  December  P— I  cannot  tell  the 
nonth.  It  not  it  a  long  time  to  remember  SO 
years? 

Was  it  after  the  quarrel  that  my  lad  v  came 
to  Mr.  Briscoe's  house  ?>-1t  was. 

When  did  that  happen? — Before  or  after 
Christmas,  1  cannot  tell  the  time. 

Do  you  know  the  reason  of  that  quarrel  ?— 
My  lord  ga?e  her  a  slap  on  the  face ;  Mrs. 
Heath  knowsw 

Were  you  by  ? — No  ;  but  my  lady  said  so. 

How  long  then  did  my  lady  stay  in  town  ?— 
8be  went  out  of  town  in  the  year  1713,  before 
Cbrittmas. 

When  did  she  leave  town  the  second  time  ?— 
Either  just  before  or  after  Christmas  she  went 
from  Mrs.  Vice's  to  Dunmaine,  and  I  never 
beard  of  her  since  till  now  lately. 

Did  vou  ever  speak  to  Mrs.  Heath  about  this 
big  belly  ?-*-Notljiog  but  What  I  told  you,  I 
never  asked  her  seriously. 

Did  j^u  ever  put  the  question  to  her,  whe- 
ther my  lady  was  with  child  or  not? — No,  1 
did  not  ask  her  seriously  about  it. 

Had  you  no  other  discourse  about  it? — We 
bad  none  but  what  I  told  you,  and  that  was 
joking ;  telling  and  pleasini?  my  ladv  that  she 
was  with  chila;  and  Mrs.  Heath  and  I  laugh- 
ing, -and  pleased  it  was  so. 

Court  Did  you  ever  see  my  lady  after  she 
went  into  the  country  the  second  time  ?— Never 
«fler;  and  that  was  the  year  1714. 

Mr.  Recorder.  You  say  my  lady  came  to 
town  in  August  ^ — She  was  in  town  in  August. 

Did  you  see  her  in  August  ? — I  cannot  be 
positive  to  the  month. 

When  you  saw  her  in  November  was  her 
belly  big  ? — Not  very  big. 

Court,  Had  you  had  a  child  at  that  time  ? — 
No,  but  I  was  with  child,  for  I  was  married  the 
84th  of  August,  and  quickened  at  that  very 
time,  and  that  makes  roe  remember  November. 

Mr.  Recorder,  Was  my  lady's  being  with 
child  so  visible  in  November  tliat  any  body 
might  know  she  was  with  child  P — Indeed,  I 
believe  so  ;  I  saw  it,  I  know. 

Dkl  Miss  Henrietta  Briscoe  visit  my  lady  at 
this  time,  in  November  ?^I  believe  so,  1  know 
ahe  came  home  before  then,  and  the  small- 
p«ix  was  at  our  house,  and  she  left  the  boose. 

What  sort  of  girl  was  Mrs.  Cole  then  ?«* 
A  pretty  j^oung  lady  of  a  good  size. 

What  size  ? — Not  so  big  or  so  tall  as  she  is 
now. 

Did  she  grow  mnch  afterwards? — To  be 
Mire  she  did. 

I  ask  you  again,  did  not  she  grow  much 
after? — She  did. 

Court.  Were  you  a  servant  in  the  same  boose 
with  her  ? — I  was. 

Mr.  Recorder.  What  age  might  ahe  be  then  ? 
—I  cannot  justly  tell  you,  she  was  not  at  her 
full  srowth. 

About  what  age  do  you  think  she  was  ?-<^ 
I  cannot  tell.    How  can  1  tell  ? 

Was  she  13,  or  14,  or  80  ?— Tirenty !  no, 
she  was  not  twenty, 
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Was  she  14  ? — ^Yes,  to  be  sure  she  was. 

Did  Mrs.  Cole  visit  my  lady  at  that  time  ? 
—They  all  visited  her,  and  my  lady  came  con- 
stantly to  our  house ;  but  she  was  at  her  aunt 
Monck's  at  the  Green,  because  of  the  small- 
pox. 

Did  she  stay  there  all  the  time  my  lady  was 
in  town  ? — She  used  to  come  now  and  then. 

Was  my  lord  Altham  in  town  in  August 
1714  ? — les,  he  was  along  with  mv  lady. 

And  waa  he  here  in  Nqvember  r — ^Yes,  be 
was  in  November ;  it  was  In  November  I  saw 
him.     ^ 

Was  it  in  November  he  told  you  that  my 
lady  was  with  child  ? — It  was  in  November| 
after  the  queen's  death,  that  he  told  me  my 
lady  was  with  child. 

1  ask  you,  upon  your  oath  again,  was  my 
lord  in  town  in  August?— Yes,  ne  was.  He 
was  in  town  all  the  while  that  my  lady  was  in 
town. 

Court.  They  came  to  town  together?— 
Yes,  they  did,  as  well  as  I  can  remember. 

Now,  you  say  my  lord  came  to  to^n  in 
August ;  did  not  you  swear  upon  the  former 
trial,  that  my  lord  never  was  in  town  from  the 
time  he  went  into  the  country  after  the  recono 
ciliation,  till  November  1714? — I  assure  yon 
the  trial  is  not  right,  it  is  wrongly,  falsely, 
printed. 

Jury.  Did  you  ever  find  the  lady  out  of 
order,  as  women  commonly  are,  when  thej 
are  with  child,  when  you  were  dressing  and 
undressing  her  at  captam  Briscoe's  ?— I  never 
did. 

You  say  you  thought  she  was  with  child  ? 
—I  did. 

Did  you  see  her  out  of  order  ? — Yes,  Sir,  I 
saw  her  big  belly. 

Did  you  put  on  her  shift  ?— I  helped  to  pnt 
it  on,  and  her  stays  too. 

Court.  Call  your  next  witness. 

Mary  Sutton  sworn. 

Mr.  Mac  Manut.  The  next  witness  produced 
to  your  lordship  is  to  the  same  point,  to  prove 
my  lady  Allham's  being  with  child. 

Mr.  Mac  Manus.  Did  you  know  the  lato 
lord  Allham  ? — Mary  Sutton.    I  did  indeed. 

And  the  lady  Altham  ?-- 1  did,  upon  my  word. 

Where  do  yon  live  now  ? — In  the  county  of 
Kilkenny. 

Where  there  ? — In  a  place  called  the  Rowree. 

Pray,  Madam,  were  you  ever  atDonmaine  ? 
— I  was  indeed  once* 

Where  did  you  live  then  ?— In  a  place  called 

When  did  you  first  know  lady  Altham  ?— I 
knew  her  when  first  she  came  to  Dunmaine. 

What  year  was  that  in  ? — I  cannot  exactly 
tell  the  year,  but  I  knew  her  with  child,  and 
saw  her  with  child. 

What  were  you  at  that  time? — I  was  a 
farmer's  wife,  living  in  the  neighbourhood. 

How  came  you  to  go  to  Dunmaine? — My 
k>rd  frequented  my  bouse,  and  often  invited  nTe 
there. 
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How  fkr  distant  wmt  vmir  hoam  CrtfOk  Ihm- 
mtiiie  ?— i^iool  two  Hliwt. 

Did  yoa  erer  dine  there? — I  dined  there 
that  dey. 

What  day  ?— That  one  day  that  I 
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any  thing  particiilar  happen  that  da?  P 
*-When  I  went  in  ilnt,  there  wm  none  hat 
day  lord  and  lady  in  the  room  ;  1  was  gtaMi  of 
it,  as  I  was  hut  a  farOMer's  wife,  that  there  wis 
BO  more  company ;  and  aAef  dinner  the 
glasses  Were  Uid  i^und,  and  a  hottle  of  wine 
preught  upon  the  table.  They  called  for  my 
lady's  toast  first ;  and  she  toasted  Church  and 
Kioj^  They  tlien  called  fbr  mine,  and  I  toast- 
ed The  Boy  in  the  Basket,  meaning  my  lady 
Althsm's  being  with  child. 

^rav,  can  you  recollect  what  year  this  was 
hi  ? — 1  cannot  well  tell,  hot  as  well  as  I  csn 
remember,  it  was  after  the  qneen  died,  for  I 
was  in  mourning  for  the  queen. 

Do  you  know  of  any  enquiry  Bude  hy  my 
lady  mnt  hiring  a  nnrse  ?*-AlCer  dinner  as  we 
irere  drinkinff  the  %ine,  I  sat  by  my  lady  ; 
ind  she  said,  Mrs.  Sutton,  u  you  are  acquaint- 
ed with  the  country,  can  you  recommend  me 
to  a  good  nurse  r    I  told  her— — 

Mr.  Daly,  What  ahe  told  my  lady  Altham 
hi  no  eviilence. 

Mr.  Hisc  Mantu.  My  lord,  this  is  very  full 
erideuce;  she  is  tefling  of  a  conversation  that 
nassed  between  my  lady  and  lierself  concern  - 
in^  my  ladj^*s  being  with  chiM,  and  her  en- 
quiry after  a  nurse. 

Court,  Did  yoa  see  lady  Altham  at  that 
lime? — 1  did. 

What  did  you  obaenre  about  her? — I  ob- 
ierved  her  to  be  big  with  child. 

When  was  this  ? — It  was  the  Monday  or 
Toesday  before  ShroTetide. 

In  what  year? — I  cannot  exactly  teH  the 
year,  but  it  was  one  of  them  two  days. 

Mr.  Afoc  Mmmus,  My  lord,  I  apprehend 
this  question  to  be  a  proper  and  nmteriaf  one. 

Qmrt,  The  question  is,  whether  I  will  exa- 
mine the  witnejis  to  what  my  lady  said,  whe- 
ther she  was  with  child  or  not. 

Serj.  TiWs//.  My  lord,  any  circumstances 
of  my  lady's  making  baby -clothes,  or  enquiry 
about  a  nurse,  is  eridenceto  prove  that  she 
was  with  cbfld. 

Court,  Not  at  all  in  thia  case. 

Mr.  Mac  Manut,  I  apprehend  that  pre- 
tnmptire  and  drcumstantial  evidence  is  the 
strongest  evidence  that  can  be  gifen  in  this 


Court.  You  say  that  you  have  positive  wit- 
nesses to  this  point ;  if  yon  have,  we  shall 
readily  hear  them.  Have  you  any  other  that 
are  positive  testimony  to  lady  Althsm's  having 
a  child,  or  that  she  miscarried  ?  The  first  as- 
signment of  perjury  is,  whether  lady  Altham 
ever  was  with  child  while  the  traverser  lived 
with  her  ?  The  question  then  is,  whether  my 
lady's  sayin|r  she  was  with  child  is  evidence 
upon  that  point?  If  yon  wfli  argue  the  qnct- 
tiotti  I  will  hear  yoa. 


7ftaf  ef  itfilry  Heathy  (jSf 

Cdurt,  Might  not  the  weoMui  m/ptm  i» 
yon  to  be  with  child,  aad  might  not  beaof— - 
To  all  ap^iearance  she  anpeared  lo  me  to  lie  aD« 

And  might  not  she  be  not  with  chiM  F— >I 
cannot  tdl.  Sir,  she  appeared  to  me  to  be  hitg 
with  child. 

Was  it  certain  that  she  was  ?-*There  war  a» 
much  certainty  of  it,  if  one  can  beUe? •  their 
eyes. 

Do  yon  know  that  she  hired  a  none  f«— In- 
deed I  do  not  know  it ;   I  cannot  say  that 

8erj.  TUdalL  My  lord,  we  apprehend  w^ 
bafe  a  right  to  have  this  question  nnstrrrad. 
The  question  proposed  is.  Whether  she  knofira 
any  inquiry  to  be  nuule  by  lady  Altham  to  hiia 
a  nurse? 

Mr.  Dafy.  Indeed  if  yoa  had  asked  wIm- 
ther  Mrs.  iieath  nuule  such  an  inquiry,  them 
wouhl  be  something  legal  in  it,  but  inquiriea 
of  a  third  person  are  most  illegal  evidence. 

Court,  We  are  not  trying  the  filiatioa  ef 
this  family,  who  is  heir  to  the  estate  of  it,  b«l 
whether  Mrs.  Heath  is  guilty  of  permj. 
There  is  much  more  resson  to  keen  to  tfia 
strict  rules  of  evidence  in  this  court  tnan  ever 
was ;  the  time  of  trial  is  short,  snd  we  cannet 
adjourn.  Have  you  any  real,  positive  e!vi« 
dence  ? 

Mr.  M*Manu$,  We  have  produced  peeitifa 
evidence  that  my  lady  appeared  to  be  wttlp 
child. 

Pray,  Madam,  in  what  degree  did  she  a^ 
pear  to  be  with  child  ?— Very  big  with  child. 

Mr.  Af^ilfanas.  Wb^  then  the  next  natoial 
question  is,  whether  there  was  an  bquiry  aboal 
a  nurse? 

Mr.  Daly,  My  lord,  is  this  a  legal  qnostjeii 
in  this  case  ?  I  have  not  an  opportunity  ta 
cross-examine  what  a  third  person  ssys,  aai 
shall  that  be  evidence  to  deprive  me  of  mj 
estate  ?  Ask  if  Mrs.  Heath  made  any  enqotry 
about  a  nurse. 

Serj.  Ti$daU,  The  question  proposed  ia, 
whether  she  knows  of  any  enquiry  madehy 
lady  Altham  for  hiring  a  nurse,  of  her  own 
knowledge  ? 

Jury,  Do  yon,  of  TOur  own  knowle<toi^ 
know  sny  thing  of  the  hiring  a  nurse?-- No^ 
gentlemen,  I  do  not. 

Mr.  M^Manui,  Did  my  lord  and  lady  aver 
visit  you? — They  did,  upon  my  word,  and  had 
the  child  with  them. 

What  child  ?— A  boy,  master  James  wa 
called  him. 

Pray,  whose  chiki  was  it.^— It  was  tbetr 
child  in  all  abpearance,  for  my  ladv  was  very 
fond  of  the  ciiild  as  any  mother  could  be. 

Give  an  account  of  what  passed  about  thit 
child,  as  to  any  particular  instances  of  fondaeas. 

Mr.  Daly,  You  cannot  ask  (hat  qoeatioa  ; 
it  is  Ka  inter  mliot  acta^  and  foreign  to  this 
woman's  prosecution. 

Mr.  M'ManuM,  Pray,  how  old  was  he  K^ 
I  believe  a  year  and  half,  and  if  a  month  illoia 
I  cannot  exactly  tell. 

When  was  this  visit  msde  Toa?—I  canail 
exactly  tell,  itwasavery  fine  day. 
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WM  time  of  the  jiewr  wm  k  F-^Ia  bartept, 
ike  latter .eo4  of  harvept. 

Hour  loc|ff  was  it  lietween  the  tune  jrou  law 
mj  lad/  wito  child,  and  the  time  yoQ  saw  him 
ft  your  houae  ? — It  was  more  than  a  year. 

How  old  was  the  child  when  you  saw  it? — 
It  was  a  year  and  half  dd  when  I  saw  it. 

CmwL  How  did  my  lord  aad  lady  treat 
that  child  ? — As  a  fatiier  aad  mother  wonld 
treat  their  child  ;  and  my  hidy  was  aa  food  of 
liim  aa  a  mother  could  be  of  a  child,  Jcisaiog 
«od  embnmii^  him,  and  calliqi;  him  dear. 

Jo  what  year  was  that? — Nay,  faith,  it  is 
liardtotell. 

Yoa  most  tell. — 1  bdie?e  the  child  was  bom 
IP  the  year  1715,  I  think  he  waa,  aa  well  as  I 
can  remember. 

What  reason  hare  yoa  for  thinldng  so  P — 
By  the  latter  end  of  April  after  1  was  to  visit 
Imt,  I  heard  next  day  thai  aha  waa  brought- to- 
bed  of  a  son. 

Were  y4>a  by  At  his  birth  ? — I  was  not.  1 
Imard  there  was  ffreat  jov  and  bonfires. 

Bid  you  see  the  bonfires  P — No,  1  waa  not 
uiere. 

Mr.  M^Mamu.  How  came  they  to  bong 
ae  ycmng  a  child  to  /our  hoose? — When  my 
lady  came,  &he  said,  Mrs.  Sutton,  since  you 
voold  not  bring  your  daughter  to  see  my  aon« 
I  brought  my  son  to  see  your  daughter. 

ykt.' Recorder,  1  insist  that  the  declaration 
^my  lady  is  no  evidence  at  all. 

Cmitrt,  Gentiemen,  we  are  of  opbion  that 
the  dedaration  of  lady  Akbam  is  not  evidence 
against  Mrs.  Heath,  and  therefore  do  not  let  us 
waale  our  time  so  to  no  purpose. 

Mr.  Solicitor,  We  sare  mistaken  if  .we 
aroold  put  the^  declaration  of  lady  Altham  aa 
^denoe,  but  we  have  a  right  to  know  the  wit- 
flMss's  apprehension  of  her  declaration. 

Mr.  M*Manus.  This  witoem  has  spoke 
▼erv  materially,  tbat  mv  lady  had  a  lri|^-belhr, 
40yd  was  with  child ;  I  hope  the  jury  will  laKe 
aotioe  of  it,  that  being  epe  of  the  assignmeols 
••f  the  penury. 

Crsea-  examination. 

Mr.  X.  Maione.  I  think  /ou  have  said  that 
lend  Allhnm  frei^uently  invited  you  to  Dun- 
fluiAeP— ^edid. 

And  you  were  never  there  but  once  ?•— Ne« 

You  aaid  thatnpbody  waa  there  m  the  roam 
hni  them  two  /—Yes. 

And  that  you  were  glad  of  it?— Yes. 

And  that  a  bottle  of  wipe  and  glasses  were 
knanrbty  and  my  lady  toasted.  Church  and 
Eop-Idid. 

YOU  gave  a  toast  after,  of  The  hoy  in  the 
finaket?— Idid. 

iioY  I  ask  you,  before  jronr  giving  thai  toast, 
'  99M  there  any  converaaiion  about  her  being 
ffl^thchihl,  or  any  thing  said  about  it?— Noi 
^Ifdl. 

Waa  jm  tokl  in  the  parlnnr  that  she  was 
pitb  child?— Kotatj^;  iharevaanodiacoiuae 
ffi^biiiiAtf,       , 


What  condition  of  life  were  you  in  ?— My 
husband  was  a  Aumar  indeed. 

Wbo  did  he  derive  hi9  interest  under  ?— -Ma* 
damPigot 

Uow  much  land  did  he  hold  ?— He  paid  lOl. 
a  year  to  Madam  Pigot  at  tbat  time. 

How  much  Iknd  had  you? — It  was  an  oU 
lease,  we  held  above  ^00  acres. 

What  was  the  land  worth  an  acre? — Whv, 
really,  at  that  time  it  might  be  worth  four  aha* 
lings  an  acre. 

You  aay  that  they  frequently  visited  you^— 
My  k>rd  jid,  but  my  lady  never  waa  there  but 
onee. 

When  they  visited  you,  what  time  of  thp 
Fear  waa  it  ?-^Aa  well  aa  I  can  remember,  tha 
latter  end  of  harveaL 

Do  you  know  the  year  ? — I  cannot  tell. 

Was  it  the  harveat  after^ou  viaited  them  ?— 
No,  not  at  all. 

Waa  it  more  than  one  ?— It  waa  more  than 
one. 

Or  two,  three,  or  four  after? — Q  dear!  it 
W9B  not  fBO  much  ;  the  child  waa  about  a  ye^ 
and  half  old,  or  withjii  a  month  or  two,  I 
cannot  exactly  tell. 

Can  you  aay  in  what  reign  it  waa  ? — Really, 
I  believe  it  was  after  queen  Anne  died. 

In  what  manner  did  they  go  to  /our  houae  ? 
—My  lady  rode  in  the  chariot,  aodT  had  a  maid 
tbat  carried  the  child,  and  my  lord  rode  with 
aervjanta. 

What  waa  the  aervant's  name  in  the  chariot? 
—She  waa  a  good  tight,  clean,  weJl-dreaaed 
girl,  and  that  is  all  1  know. 

In  whatnouanner  waa  the  child  dresaed? — 
He  had  a  red  coat,  and  cambrick  frock,  and 
fine  quartered  cap,  and  I  think,  a  red  ribband 
in  it. 

Waa  it  a  eoat  aod  breechea?— Not  a  coat 
and  breeches ;  a  frock. 

Where  do  you  live  now  ? — I  live  now  io  tba 
county  of  l^ilaenny. 

Where  there?— > In  the  pariah  of  Rowree,  at 
Ballyvally. 

Is  your  husband  living  ?— My  husband  ia 
fliol  living. 

Do  you  live  by  youraelf  there? — 1  live  with 
my  daughter,  and  we  live  under  my  lord 
Mountgarret. 

What  harvest  is  this  you  speak  of  when 
my  lonl  and  lady  weat  to  your  nouse  ? — It  ia 
ao  long  ago,  i(  is  hard  to  know,  I  must  study  a 
while  to  tbink  of  it. 

How  can  you  recollect  to  the  being  at  Dua-> 
nudne  to  a  day,  and  not  now  recollect  the  year 
thev  went  ^o  feee  you  ? — As  it  did  not  meddJ|a 
witn  roe,  I  did  not  mind  it. 

Jury,  Do  you  know  any  thing  of  Mrs. 
Heath  ? — 1  never  had  any  aoquaintaoce  with 
her,  I  beard  my  lady  had  such  a  woman. 

Court.  Who  do  you  call  next? 

Mr.  Caltaghan.  My  lord,  we  will  now  pro- 
duce one  £van  Tbouias ;  he  is  a  baaket-  maker ; 
he  saw  my  lady  with  child,  saw  her  increaaa 
in  her  pregnancy,  and  made  the  cradle  aIWt 
aha  waa  brpiight  UhMf  and  waa  jpaid  for  it. 
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Mr.  Callaghan.  Pny,  did  yoo  know  the  late 
lord  AUhain  f 

Eton  Thoma$,  Yet,  and  please  yoa. 

Did  yoa  know  my  lady  ? — I  knew  her  rery 
well. 

Where  did  youli?ein  the  year  17]3?~In 
that  year  1  lived  in  Rosa. 

Wnere  did  yoo  live  in  1714f— 1  worked  in 
Boas  the  moat  of  the  year  17 14. 

Did  yoa  aee  my  Uray  in  those  two  years  ? — 
I  have  seen  her  at  oar  charch  adme  several 
times;  in  the  year  1714  I  have  seen  her  there, 
to  the  hest  of  m^  knowledge. 

How  oflen  did  you  see  ner  there? — 1  seen 
ller  two  or  three  times,  to  the  best  of  my  know- 
led|]^ ;  but  she  might  be  there  oftener,  for  any 
thin^  I  know. 

Sjd  she  appear  to  be  a  slender  woman,  or 
child  P— She  appeared  to  me  as  if  with 
cshild,  to  the  best  of  my  knowledge. 

Did  she  appear  to  be  big  with  child  P^Not 
so  very  big  because  of  their  hoops ;  I  saw  her 
handed  into  the  coach,  or  the  chariot,  or  one 
of  them. 

What  trade  do  yon  follow  ? — T  am  one  that 
makes  all  sorts  of  basket- work  that  are  made 
io  the  kingdom. 

Mr.  Daly,  What,  all  sorU  of  basket-work? 
»-I  do  not  say  the  best  of  all  sorts. 

Mr.  Colloghan,  Did  you  ever  do  any  work 
Ibr  lady  Altham  ?— 1  did. 

Tell  what  it  was  ? — She  sent  a  servant  to 


Court.  How  do  yon  know  ahe  sent  him  ? — 
He  told  me. 

Did  you  carry  any  work  to  her  house  ? — 1 
did  not. 

What  was  it  you  made? — I  made  in  the 
year  1715,  to  the  best  of  my  knowledge,  a 
cradle. 

Did  you  carry  it  to  lord  Altham's  hoase  ? — 
Ko,  please  your  lordship,  f  did  not. 

Wno  did  you  deliver  it  Io? — 1  delivered  it  to 
•  man. 

Name  him. — They  toM  me  he  was  one 
Kowley,  a  house  steward. 

Did  yon  know  him? — I  was  nothing  ac- 
quainted with  the  man,  but  he  told  me 

Do  you  make  the  same  kind  of  cradles  for 
poor  people  as  for  people  of  fashion ;  what  sort 
of  cradle  was  it? — A  good  cradle,  I  delivered  it 
to  the  servant,  as  I  suppose,  his  name  was 
Rowley,  I  was  told  so. 

Did  YOU  see  the  cradle  carried  to  any  parti- 
cular place  ?— No,  he  took  it  from  me  out  of  the 
house  and  gave  me  two  crowns  for  it. 

Jury,  What  became  of  the  cradle? — I  do 
not  know,  but  he  took  it  &^ay. 

Court,  Where  is  Rowley  r — 1  do  not  know. 

Mr.  Callaghan.  For  whom  did  yOn  make 
that  cradle  ? — Why,  the  man  came  to  me-»— 

Do  you  know  whom  you  made  it  for? — He 
bespoke  it  for  my  lad^  Ahharo. 

Mr.  Harvard,  It  is  strange  to  my  imagina- 
tiou^  my  lord«  that  it  thouki  be  tiifpeclcdi  that 


1  man  employed  80  yeara  ago,  to  make  a  erajii, 
coald  be  guilty  of  any  contrivaoee. 

.  Court,  But  this  oontrivaooe  ma?  be  witltia 
these  four  months,  these  six  rooncha,  or  thOiO 
twelve  months,  and  If  hearsay- evidence  wS 
convict  a  person  of  any  crime,  it  nuiy  of  CrM* 
aon,  and  who  is  or  can  be  aafe  ? 

Mr.  Just.  BUnnerhanet,  If  yoo  hato  Roir* 
ley,  there  would  be  sametbiog. 

Mr.  Harvard,  With,  aolmiiasioo,  my  kwd, 
the  Court  cannot  know  whether  we  mo  o«t  of 
the  way  or  not ;  whatever  aecrela  are  in  thil 
cause  are  ooly  revealed  to  ua  by  the  ananagtra 
of  it,  and  we  advise  them  in  the  best 
we  can  tu  prosecute  it. 

Court,  As  the  time  is  fkr  spent,  we  only 
of  you  to  go  on  in  year  own  way.    Call 
next  witness. 

Martha  Tenant  awom. 

Mr.  Harding,  My  lord,  I  am  instrocCedi 
this  witness  was  in  company   with  lord 
lady  Altham  the  wiuter  after  the  queen's  di 
and  saw  my  lady  with  child,  and  that  alio  i^m 
quick  with  child  at  that  time. 

Court,  I  never  h«afd  that  there  waa  aalkly 
in  a  multitude  of  witnesses ;  i  have  heard  i^ 
read  it,  and  you  know  it,  that  in  a  multito4o  of 
coonsellors  there  was  safety,  but  never  ill  ■ 
multiplicity  of  witneases. 

Mr.  Solicitor,  F«nr  my  part,  my  lord,  1  thiok 
we  have  established  very  fully  the  first  pan  of 
this  indictment,  not  to  take  up  any  more  thmo; 
but  curiosity  makes  people  glad  to  aee  the  boU 
torn  of  it. 

Mr.  Harding.  Pray,  did  you  know  ArthoT 
late  lord  Altham  ? 

Martha  Tenant,  1  did  not  know  him,  I  oow 
him  once,  and  to  my  knowledge  never  iittet| 
nor  before. 

Did  you  know  his  wife  ? — 1  saw  her  at  tbo 
same  time  at  dinner. 

Where  did  you  see  them,  and  when  ?— I  oow 
them  at  one  Arthur  French's  in  Fleet-street, 
they  lodged  in  Fleet -street. 

When  was  it  you  saw  them  there? — I  will 
tell  you  how  I  came  to  visit  there 

^hat  year  was  it  yon  saw  them  there  f-~ 
Well !  I  cannot  justly  tell  the  year,  but  it  waa 
about  the  time  that  they  were  Whig  and  Tdty^, 
and  that  way. 

Pray,  recollect  yourself. — I  believe  it  wao 

about 1  cannot  exactly  tell  ;    I  believe  tbo 

year  queen  Anne  died,  there  or  thereabouts. 

Was  it  before  or  after  the  oueen's  death  ?— 
And  that  1  cannot  tell  yoa  neither ;  but  Til  toll 
you  the  time  of  the  year,  it  was  about  Christ* 
mas,  but  1  cannot  tell  whether  17 14  or  1715. 

Did  you  observe  whether  my  lady  waa  or 
waa  not  with  child? — I  will  tell  yoa  what 
brought  me  there,  the  whole  troth  ia  this :  Mr. 
French,  every  one  knew,  married  my  lady 
Davis's  daughter,  and  she  waa  a  relation  Of 
mine  ;  and  upon  the  marriage  1  entrusted  him 
money,  and  went  to  dunn  him,  and  when  I 
came  there  f  aaw  a  great  dinner  and  preparm* 
tiooa  making,  and  aakodthoKoaoD  of  it.  Stjt 
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I,  wbat  is  the  meaning  of  all  these  doings,  and 
you  have  not  got  your  wife's  fortune  into  your 
Mods  yet  ?  It  is  very  ill  done  of  you 

Teil  whmt  you  know  of  lady  Altham  there*. 
Tell  what  you  know  yourself — 1  will  tell  vou 
all  1  know  myself.  I  stayed  there,  and  when 
dinner  was  over  I  saw  in  the  drawing-room  my 
ladj  Altham  as  they  said  she  was. 

l>id  you  know  her? — Not  I  indeed. 

Can  you  say  it  was  she  ? — ^They  said  it  was. 

But  you  must  only  say  what  you  know? — 
Well,  1  cannot  tell  you  any  more  then. 

Bid  any  remarkable  incident  happen  while 
joo  were  at  dinner  there  ? 

Court,  Did  she  Uke  the  title  of  lady  Al- 
Iham  ?— She  did,  and  ray  lord  was  there. 

Did  yon  ever  see  them  before  ? — I  never  saw 
them  before  or  'after,  nor  knew  none  of  those 
lords  or  ladies. 

Mr.  Harding,  What  sort  of  a  woman  was 
■hef— A  lust^  woman,  but  my  lord  had  two 
•yes  at  that  time,  and  they  say  he  had  but  one 
afler. 

What  did  you  observe  of  my  lady  that  day  ? 
—She  came  out  after  dinner  and  was  sick ;  she 
CUM  into  the  drawing-room  and  they  unlaced 
Jier. 

Who  f — My  lad  V  Altham,  she  was  called  so. 

Mr.  Harding.  Inform  the  Court  and  the 
jnry,  whether  any  remarkable  incident  happen- 
ed while  you  were  at  dinner  there.— She  was 
taken  sick  after  dinner,  and  came  out  into  the 
(farawin^-roora,  and  we  iinUiced  her,  and  my 
Inrd  said,  Mrs.  French,  it  will  be  your  turn 
soon  to  be  in  the  same  condition  ;  and  that  is 
•II  i  had  to  say. 

What  was  the  occasion  of  his  saying  so? — 
The  occasion  was,  that  Mrs.  French  was  a  new- 
married  woman. 

Mr.  Recorder.  She  says,  she  did  not  know 
«ther  lord  or  lady. 

Martha  Tenant,  Nor  the  young  man,  nor 
the  old  man. 

Mr.  Harding.  Inform  the  Court,  whether 
any  body  fainted  away,  and  whether  any  ac- 
count was  given  of  that— My  lady  was  sick, 
and  unlaced,  and  my  lord  said,  Mrs.  French, 
it  will  be  your  turn  next ;  and  that  is  all  I 
know. 

Anoitace  Toole  sworn. 

Mr.  Morton,  We  produce  this  witness,  my 
lord,  who  IS  a  mantua- maker  by  trade,  to  prove 
that  she  made  a  silk  gown  for  lady  Altham, 
and  itted  it  on  in  the  presence  of  the  traverser, 
and  that  my  lady  was  then  with  child. 

Mr.  Morton^  Did  vou  know  my  lady  Al- 
tham ? — Auoitace  Took,    I  did.  Sir. 

What  business  did  you  follow  ?— Mantua - 
Banking. 
'^^  Were  you  at  any  time,  and  when  empk>yed 

Sher  to  do  any  work  for  her  ?— I  lived  with 
rs.  Wright  the  year  that  queen  Anne  died, 
lor  my  husband  went  to  live  in  the  county  of 
Cattow ;  I  went  to  her  the  latter  end  of^the 
year  1714,  queen  Anne  died  m  Augost,  and  the 
Ciaiidlcmas  toilowiog 


What  Year?— The  Candlemas  after  queen 
Anne  died.  And  my  mistress  sent  me  with  tha. 
coat. 

To  what  place  ? — To  Dunroaine. 

What  did  you  observe  when  you  went  there f, 
-~That  her  ladyship  was  big-bellied. 

Did  you  ever  fit  any  gown  upon  her  ?— I  did. 

Who  was  present  when  you  fitted  the  gownT 
—Her  own  maid,  Mrs.  Heath. 

Would  you  know  her,  if  you  saw  her? — Yes^ 
that  is  she,  I  believe. 

Now,  pray,  wbat  condition  did  my  lady  ap- 
pear to  be  in  then  ? — Her  ladyship  seemed  to. 
be  in  her  last  quarter,  or  pretty  nigh  it,  for  she 
was  a  tall  woman,  and  carried  her  belly  very 
well. 

Court,  You  observed  that  she  was  bisr-bel-' 
lied?— I  did. 

Had  ;^ou  had  a  child  at  that  time?— I  had 
had  a  child  and  had  buried  it. 

Were  you  an  apprentice  girl  then  ? — No,  my. 
husband  was  gone  to  Mr.  Wall's  in  the  county 
of  Carlow,  and  I  worked  with  Mrs.  Wright 

Mr.  Morton.  Were  you  married  at  thai 
time  ? — Yes,  Sir,  I  waa. 

You  were  not  an  apprentice  ? — 1  was  not. 

Do  you  know  any  more  of  my  lady's 'being: 
with  cnild  !W— I  saw  mv  lady  in  Ross  with  tha 
child,  and  made  a  coat  for  the  child. 

How  long  was  it  after  that  you  saw  tha 
child  in  Ross  ?— 1  cannot  tell  how  Ibng. 

Who  gave  you  the  stuff  to  make  the  coat  for. 
the  child  ? — My  lord  himself,  he  bought  it  at 
Mr.  Harvey's. 

What  stuff  was  it? — One  side  was  a  bloir 
sattin,  and  the  other  a  yellow. 

How  long  after  you  fitted  the  gown  on  my 
lady  was  it  that  you  saw  this  child  at  Ross  ? — 
After  my  lady  came  to  my  mistress  to  lodge  in 
Ross. 

Was  it  three  months,  or  four  months,  or  six 
months  ? — Oh !  it  was  more  to  be  sure. 

Can  vou  teil  how  long  ? — I  cannot  tell  mora 
than  what  1  know: 

Was  it  a  year  after  you  fitted  the  gown  thai 
you  saw  the  child  at  Ross  ? — It  was. 

Was  it  any  more? — Indeed  I  cannot  justly 
tell  you  as  to  that  part  of  the  story. 

Was  Mrs.  Heath  present  when  you  fitted  on 
the  gown  ?— She  was  by,  and  i^ve  me  a  piece 
of  white  ribband  to  tie  the  shoulders  of  it. 

Had  my  lady  left  my  lord  at  this  time  whea 
you  made  the  gown  for  the  child  ? — She  had. 

Was  it  a  new  gown  vou  made  for  my  lady, 
or  did  you  alter  an  old  one  ?— It  was  a  new 
one,  a  new  white  damask. 

How  often  did  yon  see  the  child,  and  where  F 
— Never  but  once. 

Where  was  that  ? — At  my  mistress,  Wright*s. 

Where  is  that  ? — At  her  own  house  in  Ron. 

Was  that  before  or  tihet  the  coat  was  made 
for  him  ?— It  was  after. 

Did  you  never  see  him  before?— I  never  saw 
him  before,  but  that  one  time. 

Court.  Did  you  see  the  child  at  the  time  my 
k>rd  gave  you  the  silk  to  make  the  ooatf— 'No^ 
my  lofdjldidiiol. 
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[Cr(Mi-e««BiiM|km/) 
Mr,  Recorder.    How  \wtf^  alter  yoo  made 
Ifae  gown  was  it  yoa  caw  a  child  ?— I  caDoot 
joatly  tell  how  loog* 

.  Did  yoo  not  laj  it  wai  a  year  ?-^I  bdieTe  it 
was. 

Wat  it  more,  a  vear  and  a  half,  or  two  yean  ? 
^  cannot  tell  wneth«r  a  year  and  half,  or  two 

Wat  the  child  weaned  ?— He  waa  at  that 
time. 

I  ask  yon,  upon  yo«r  oath,  was  it  two  years 
after  yon  made  the  ijown  ?— 1  cannot  justly 
tell  yon  how  long ;  it  was  two  months  aiVer 
9ivlord  gave  me  the  sifk. 

But  I  must  know  how  long  after  tou  made 
thej^own  for  my  lady  7 — I  cahoot  tell  that 

When  was  it  that  my  lord  gave  you  the 
Mwn  for  the  child  f—^ner  my  lady  came  lo 
Ross. 

Whan  did  she  come  to  Ross  f — 1  do  not  know 
when  she  came  to  it ;  I  know  she  came  on  a 
Sunday  ereuiog. 

Where  did  she  lodge  when  yoa  aaw  the 
^lld  ?— 4lhe  lodged  at  Ross  then. 

Where  there?— At  Mrs.  Wright's. 

Did  yoo  hear  of  the  separation  of  my  lord 
mud  lady  f— I  did. 

Was  It  before  or  after  they  parted  that  yon 
maw  this  child  at  If  r«.  Wright's  P— It  waa  after 
they  parted. 

Who  brought  him  to  Wright's  ?— I  cannot 
Iril  who  brought  tiim. 

Did  my  Udy  lodge  at  any  other  place  before 
■he  went  to  Wright's? — Yes. 

Where,  and  how  long  ? — At  captain  Bntler's, 
I  belioTf  six  weeks  or  two  months. 

Where  did  she  go  from  captain  Butler's?— 
She  then  came  to  my  mistress's. 

flow  long  did  she  stay  there  ? — ^To  the  best 
of  my  knowledge,  a  tweWemontb. 

When  was  it  that  this  child  came  ?— After 
she  had  been  a  considerable  time  at  Mrs. 
Wright's. 

How  long  ?— I  cannot  tell  how  long? 

flow  old  was  he? — About  two  years  old. 

Was  it  half  a  year  after  my  lady  came  to 
Wright's  that  you  saw  the  child  ? — I  cannot 
justly  tell  you. 

Do  you  know  Mrs.  Heath  ? — I  hare  seen 
Iter  before ;  yea,  1  know  her. 

Where  was  th^  first  time  you  saw  her  ? — 
iTbe  first  time  I  saw  her  was  at  Dunmaine, 
«nd  eyery.  day  after  she  came  to  lodge  at  my 
miistress^. 

Jury,  You  say  you  saw  a  child  at  Wright'a 
•bout  two  years  old  ? — 1  did. 

Whose  child  was  it  you  saw  there? — My 
lady's,  Sir. 

Who  told  you  it  was  my  lady'a  child  ?— My 
mistress,  Mrs.  Wright. 

Did  my  lady  herself  tell  yoo  it  was  her 
tbild  ?-^f  had  no  conversation  with  my  lady. 
I  was  working  at  doctor  Elliot's  on  the  other 
aide  of  the  way. 

Qourt.  Are  yoa  goings  gemlemeo,  to  the 
tame  point? 


Mr.  Mac  Mama.  1  beliere,  my  lord,  every 
evidence  that  goes  to  the  first  point,  will  gm  la 
the  second. 

8eg.  Mar$kalL  The  next  eridence  that  wt 
shall  produce  is  Anne  Bennet ;  she  waa  a  acr^ 
rant  to  Mrs.  Giffard  of  fiallysop,  a  lad^  wlw 
appeared  at  a  former  trial ;  abe  lired  with  hm 
aome  years,  and  often  aaw  my  lady  with  chfi4 
and  beard  her  mistress  talk  of  her  beioff  hkr- 
bdlied.  ^ 

Amne  Bemnet  awom. 

Sen.  MarthaU,  Did  yon  know  my  fciri^ai 
lady  Altbam  ^-^Anne  Bennet.  Yea,  1  dkl. 

When  did  yoo  know  them?— The  latter  «oi 
of  the  year  1714. 

Where  did  they  lire  when  yoo  knew  thMa  f 
—In  Dnnmaine. 

And  where  did  you  lire  then  ?— I  lifmd  fl 
Ballysop. 

With  whom  there?— Mrs.  Giflard. 

Can  you  say  in  what  circuaoataMia  Uy 
Altbam  was,  iu  respect  to  her  health,  wlMm 
you  kuew  her  ? — W  ben  I  saw  her  first  af  aH^ 
gentlemen,  it  was  about  Christmas  time,  i  * 
tber  before  or  alter  1  cannot  tell ;  and  the 
time  it  was  after  Christmas,  and  she  h 
pretty  round  ;  and  1  aaiU  to  my  mbtreaa, 
my  lord  and  lady  never  a  child  ?  No,  aaya 
abe  never  had. 

OmrL  Did  you  see  my  lady  with  chihl  f— • 
I  thought  she  fouked  very  round,  my  lord. 

Can  you  say  whether  she  was  with  cbilA 
or  not  ? — Indeed  1  believe  in  my  heart  ahe  iraa. 

For  what  reason  did  you  think  so^— Bm» 
cause  I  was  the  mother  of  a  child  myaelf,  and 
knew  bow  she  was,  she  took  a  distaste  to  no* 
tuals  at  the  table.   -- 

How  old  were  you  then  ? — ^Twenty  yaan  if 
age,  I  was  the  mother  of  a  child,  and  a  naar^ 
ried  woman  too. 

You  do  not  appear  now  to  have  been  llwl 
age  at  that  time? — Indeed  then  I  am  58  yaaaa 
of  age. 

£kiyou  know  any  more  than  that?— N«. 

[Cross-examination .  ] 

Mr.  Ta  Huttte.  You  say  you  lived  with  Mqk 
Giffard  ?.-I  did. 

How  often  did  my  lady  Altbam  visit  Mrs. 
Giffard  ?— She  visited  three  tioMs  while  I  waa 
there. 

And  how  oflen  did  yonr  mistresa  visit  my 
lady  ? — She  visited  my  lady  twice. 

Was  there  any  great  intimacy  betweaa 
them? — ^There  was  no  great  intimacy,  naoiia 
than  that. 

Did  your  mistress  lie  in  while  vou  were  im 
the  service  ? — She  never  did,  nor  i  da-«oi  be- 
lieve she  had  a  child  afUr  I  left  her. 

When  did  yoii  leave  her? — I  left  bar  hi 
February,  17  J4. 

And  how  long  before  had  she  had  a  child  ?-«• 
I  cannot  tell,  the  child  was  running  about. 

Was  she  with  child  in  your  time  ? — ^I  eaar 
not  tell  whether  she  was  with  child|  for  I  did 
not  wash  for  her. 
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Soj.  Marshall,  What  reason  had  jon  to 
induce  yon  to  belie?e  lady  AUham  uas  wilh 
tcliild  f-^Because  she  took  a  distaste  against 
Tidoais,  and  was  very  round. 

Did  you  see  her  after  in  any  place  P — Ne?er 
Mw  her  before  or  after. 

QmrL  Whom  do  von  call  next  ? 

Mr.  Solicitor,  I  na?e  taken  up  a  witness, 
ooe  Edmond  Howletts,  who  brinn  the  matter 
4irectly  home  to  the  traverser.  My  lord,  he 
is  a  pedlar,  a  man  that  sells  ilianer,  and  other 
ctotha  about  the  coontrv,  and  he  will  shew 
that  she  bought  diaper  for  the  child*s  use  just 
before  the  birth.  ^ 

Mr.  Edmond  Malone,  Every  one  knows 
that  the  material  perjury  is  the  birth,  and  if 
they  had  not  a  mind  to  raise  a  dust^  they 
would  go  to  that  directly. 

Edmond  Howletts  sworn. 

Soi.  Gen,  Did  you  know  my  lord  and  lady 
Akbanf 

Edwumd  Howletts.  Yes,  I  did,  Sir. 

Do  yon  know  any  thing  of  a  child  that  they 
hair— Tea,  I  did,  Sir. 

Gifo  an  account  of  what  you  kpow  about 
Hw^lTie  first  time  I  was  resorting  that  house 
witk  goods  on  my  back,  and  the  fir^t  I  sofd 
there,  there  was  a  woman  there,  a  waitiog- 
naid,  tbay  called  Mrs.  Heath. 

Do  yoo  know  her  ? — I  do  not  know  whe- 
ther I  would  or  no. 

Wellygoon  and  tell  your  story. — And  she 
booq^a  piece  of  diaper  from  me  for  my  lady's 
terfico  agUASt  her  Iving  in.  There  is  a  brogue 
upoo  my  tongue,  Sir,  I  cannot  speak  very 
profMur.  « 

What  did  she  bmr  the  diaper  for  f— The 
diaper  waa  provided  for  lying  in,  for  clouts. 

For  whose  lying-in  f — Lady  Altham's. 

Who  told  you  so  ?— The  woman  they  called 
Mrs.  Heath. 

Would  yon  know  her  if  you  were  to  see  her  ? 
— I  did  not  see  her  these  many  years. 

Do  you  know  that  gentlewoman  there  ?-^ 
She  is  fatter  now  than  sue  was  at  that  time. 

la  that  sho  P— Why,  Sir,  I  could  not  swear. 

Is  that  woman  like  her ?-^ Why  then,  she 
Is  hko  her  sure  enough,  to  the  best  of  my 
knowledge* 

How  oflen  did  you  see  her  before  that  time  P 
—Several  tiroes  after  that. 

What  time  was  that  P  Recollect  as  near  as 
yoo  etOr-Why  then.  Sir,  it  was  a  little  after 
Chrialiiias. 

What  year? — I  believe  it  is  SO  years  now, 
to  Ifao  best  of  my  knowledge. 

Do  you  keep  any  book  of  your  business  P — 
I  do  not  keep  a  book,  nor  I  do  not  know  how. 

What  goods  did  you  carry  to  sell  ? — I  carried 
linen  ckihs,  and  cambriolu,  and  holland,  and 
bandkerebiefb. 

Do  you  follow  that  trade  now?— 1  left  oi^ 
tiiattrade  about  seven  years  ago. 

How  long  did  you  follow  it  P— I  followed  it 
9S  ySearSy  and  I  was  a  customer  at  that  house 
thattimt. 
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Did  yon  see  any  thing  relating  to  this  child 
at  any  time  after  that? — After  that,  I  was 
there,  Sir,  and  my  lady  Altham,  and  her  maid, 
and  the  nurse,  and  the  child  were  coming  out 
of  the  pleasure  garden,  and  when  they  saw 
me  they  went  back,  and  they  bade  me  come  in 
and  open  my  pack  there  P  and  my  lady  bid 
the  nurse  ask  what  she  would  have ;  and  saicf, 
Mrs.  Heath,  we  will  see  if  be  has  a  white  silk 
hood  or  handkerchief,  and  she  bought  a  whito 
silk  handkerchief,  and  red  border  about  it. 

Was  it  bought  for  the  nurse  ? — It  was. 

Who  bought  it  p— Mrs.  Heath  cut  it  off  of 
my  piece,  and  paid  me  the  money  that  my 
lady  gave  to  her. 

And  who  gave  it  to  the  nurse  P— Mrs.  Heath 
gave  it  to  the  nurse  before  my  face,  and  mv 
lady  bought  a  ribbapd,  and  Mrs.  Heath  put  it 
on  the  child. 

Pray,  give  an  account,  do  you  know  any 
thing  else  about  the  child  ?  Do  you  remember 
that  my  lord  and  lady  parted  ?— They  parted 
to  my  sorrow.  Sir. 

How  so  P — ^There  was  four  pounds  two  shil- 
lings  due  to  me :  mv  lady  bought  a  piece  of 
hoUand  for  five  pounds  five  shillinffs,  and  she 
gave  me  a  [guinea  in  part;  and  the  day  the 
dispute  came  between  them  I  was  going  that 
way  about  some  affair  of  my  own,  and  I 
heard  of  it  within  half  a  mile  of  Dunmaine. 

How  far  did  you  live  from  Dunmaine  P— 
About  two  miles  I  lived  from  them ;  and  I  was 
going  about  my  business,  and  1  heard  the  noise, 
there  was  a  great  deal  to  do ;  and  on  account 
of  my  money  due  to  me,  I  went  to  the  house 
to  see  after  it,  if  I  could  get  it ;  and  when  I 
came  near  the  house,  all  the  servants  were 
going  to  and  fro,  and  I  was  looking  on  them, 
and  I  saw  my  lady  in  a  coach  or  chariot,  I  do 
not  know  which  it  was.  God  forbid  I  ahoold 
wrong  my  own  soul ! 

Court,  Take  care  that  you  do  not ;  ha?e  a 
care  what  you  say. 

Howletts,  I  stood  there  and  saw  my  ladiTf 
end  Mrs.  Heath,  and  the  child  in  the  ooacn. 
My  lord  came  down  stairs  in  a  great  passioa, 
and  asked  Where  was  the  child  ?  And  some  oC 
the  servants  said,  My  lady  has  it  in  the  coach  ; 
and  just  as  he  was  going  to  throw  down  every 
thing  about  him,  he  took  the  obild  from  her. 
And  my  lady  said,  Pray,  my  lord,  did  not  you 
give  me  your  word  and  honour  that  you  would 
let  the  child  go  with  me  wheresoever  I  would 
go  P  says  she  ;  and  took  her  white  silk  liand- 
kerchief  out  of  the  place  where  it  was,  and 
wiped  her  face,  and  kissed  the  child  at  parting. 

bid  you  see  Mrs.  Heath  there ;  was  sho 
present  at  this  transaction,  or  was  she  notf— 
She  was  the  same  person  that  was  with  my 
lady  Althafn  that  day. 

C(furt.  Did  the  cmid  go  in  the  oooch  P— Nol 
at  all,  Sir. 

Jurj/,  What  day  was  it  th'at  this  happened? 
—To  the  best  of  my  knowledge,  it  was  Snaio 
day. 

1  ask  you  the  day  of  the  month  P—f  do  Ofit 
keep  the  month  at  all,  1  am  no  scholar. 
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What  time  of  the  day  was  it?— To  the  best 
of  my  koowledge,  about  teo  or  eleveii  o'clock 
ia  the  moroing. 

Was  it  a  coach  or  a  chariot? — 1  caunot  tell. 

[Croas-  ezamioation .] 

Mr.  Spring,  How  lon|;  bairo  you  been  a 
ilealer  in  the  Tinnen- trade  ? 

HowUtU,  I  believe  these  35  years. 

How  old  are  you  ? — I  am  55  years  old. 

Where  did  you  li?e  at  the  time  you  saw  thin 
child  ?— At  Eiallyteskin,  within  three  miles  of 
Hoss. 

W  here  in  1 7 13  did  you  live  ?—  I  cannot  tdl ; 
I  am  no  scholar. 

Where  in  the  year  1718  P— I  cannot  tell  that 
year;  I  do  not  understand  your  years  that 
wav. 

iVhere  did  vou  live  twenty  years  ago  P— In 
the  town  of  Icoss. 

Do  you  know  one  Eleanor  Murphy  ? — I 
did,  8ir. 

What  relation  is  she  to  you  ? — I  have  one 
Nelly  Mur|ihy  a  sister  of  mine. 

How  long  has  she  been  married  P— I  believe 
•h^  is  married  these  90  years,  or  near  iL 

Is  not  she  married  30  years  ? — I  cannot  tell 
whether  she  be  or  no. 

Is  she  married  29  years  ?— Indeed  1  cannot 
tell,  Sir,  whether  she  be  or  no ;  1  was  not  by 
when  she  was  married  ;  she  married  in  the 
county  of  Dublin  here. 

What  name  did  she  go  by  30  years  ago? — 
Only  her  own  name. 

What  was  that  ?— Howletts. 

What  name  did  she  go  by  39  years  ago  ? — 
I  believe  Howletts. 

Can  you  write  or  read  ?— No,  I  cannot,  Sir, 
and  I  am  sorry  for  It. 

Were  you  ever  agent  to  any  gentleman  In 
the  county  of  Wexford  ? — I  am  after  looking 
after  some  land  belonging  to  Mr.  lUily. 

Were  you  ever  agent  to  him  ? — No. 

Did  you  ever  make  any  affidavit  by  the 
nameof  agent  to  Mr.  Benjamin  Baily  ? — ^Hah ! 

Did  you  ever  call  yourself  agent? — My 
lord,  it  was  a  mistake  if  1  calleil  myself  so. 

Who  drew  that  affidavit  for  you  ?— I  cannot 
Cell  any  such  thing. 

Court,  Now  tell  me  truly,  who  wrote  that 
affidavit?  Did  you  make  an  affiiUivtt? — Only 
what  I  swore  before  the  commissioners. 

Who  were  they?— Upon  my  word,  I  can- 
not tell. 

Mr.  Spring,  Was  there  a  paper  wrote  for 
jou  to  swear,  or  put  your  mark  to  it  ? — Hah  ! 
-  Did  not  you  swear  an  utfidavit  before  Dr. 
Stopfnnl  in  August  last? — Yes,  I  do  not  know 
but  I  did. 

But  you  know  whetlier  you  did  or  not  ?— 
Why,  I  believe  1  did. 

Was  it  read  to  you  before  you  swore  it?— 
It  was  read  to  niesure  enough. 

Who  read  it? — There  was  a  gentleman 
there. 

What  is  his  name  ?— Somebody  belonging 
to  blr,  Annesley. 
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What  is  his  name,  man  ?— Upoa  my  wtrd  I 
eannot  tell. 

Upon  your  oath,  who  was  he  P— Upoa  Wf 
word  I  cannot  tell  the  person. 

Court,  Gentlemen,  this  man  wai 
thcr  he  made  an  aHitlavit  by  the  oaiiia  < 
to  one  Mr.  Baily  ;  he  would  notaoawar  Ar  a 
great  while,  but  speuie<l  to  prevaricatey  tad  at 
last  said  it  was  a  mistake  if  be  called  hiflMBlf 
an  agent,  lie  then  wai  asked  if  the  affidavit 
was  read  to  him,  and  after  some  hMlatioa 
owned  it  was  read,  but  does  not  aay  by  wbin, 
but  says  he  was  sworn  by  Dr.  Stopforii  m 
^uKTUst  lust. 

Mr.  Spriniii,  Upon  your  oath.  Sir*  wha  was 
it  that  rtfad  the  affidavit  to  you  ?~I  eUBH  Idl 
you,  U|ion  my  oath. 

Was  it  drawn  in  Dublin,  or  thaoamtyaf 
Wexford  ?— To  the  beat  of  my  kuowMfib » 
Dublin. 

Where  waa  it  drawn?— 1  told  yao  aH  I  had 
to  say. 

Who  wrote  it  for  you  ?— Ifl  knew  UmI.  1 
wouUI  tell  you.    There  was  a  dark  then. 

Who  was  he  ?-- Somebody  that  waa  ~ 
iog  to  Mr.  Annesley. 

Did  you  tell  all  you  knew  in  the  ooaaly  af 
Wexford,  or  city  of  Dublin  P—In  Doblui. 

Did  you  likewise  tell  it  in  the  eoutj  ^ 
Wexford  ?.-!  did  not  till  I  tokl  it  here. 

Was  your  aflidavit  read  to  you  f— Yti^  il 
was. 

Who  read  it  ?— 1  cannot  tell. 

Were  you  there  called  agent  to  any  body» 
and  whom  ? — It  was  a  mistake,  if  I  waa. 

Were  you  called  so,  or  not  ? — I  told  tliem  I 
minded  some  land  belonging  to  Mr.  Baily. 

Court,  Did  they  call  you  agent,  or  mcP— 
To  the  best  of  my  knowledge,  they  did  mH  aaO 
me  so.  All  the  world  knows  I  waa  no  fit  Bta 
to  be  an  agent  to  a  gentleman. 

Mr.  Spring.  Had  the  coach  two  wbaela,  or 
four  wheels,  von  saw  my  lady  go  away  io  ? 
— ^There  was  four  wheels. 

Was  it  open  like  a  chair,  or  close?— It  was 
close. 

Do  you  know  the  difference  between  a  coach 
and  a  chariot  ?^ — I  cannot  tell  the  dilTeraoee. 

You  <ay  it  waa  not  open  ? — 1  know  it  was 
not  open. 

How  many  horses  were  there  ?— -1  canoot 
till,  1  think  there  were  four  or  two,  I  caunot 
tell  uhich. 

Was  it  four,  or  two,  or  aix  ?— Two  or  four, 
I  cannot  ti*Il  which. 

Who  was  coachman? — One  Dennis  Caon- 

tOli. 

How  many  brothers  anil  sifters  have  yaa 
that  are  witnesses  in  this  cause?  Have  yon 
ever  a  sister  that  lived  with  woe  MaciMunee  ?— 
I  c^uinot  tell  wheihi>r  it  was  or  not. 

Did  your  sister  Eleanor  Murphy  live  with 
Macnamce? — I  cannot  tell  whether  it  waa  or 
no. 

Do  you  know  any  l»ody  she  lived  with  ?— It 
was  from  captain  Butler\  at  Kow  that  aha 
went  to  lord  AUham's. 


9n 


*J!fr  PBtjury^ 


A.  D.  1744. 


im 


Do  XOQ  know  Uie  tiam  ik^X  the  went  there  ? 
—Indeed,  if  I  bad  known  this  trouble,  i  would 
know  a  great  de«l  noreofU. 

Was  it  before  or  after  you  sold  the  lineii 
tlmt  yoor  sister  went  to  tlie  serviee  ?— She  was 
not  there  the  first  time  I  sold  the  clouts,  aiid 
9ki$  went  there  a  little  after. 

Court.  Did  you  travel  the  kingdom  roiUMi 
with  your  limmi  ?— Only  the  ooonty  of  Wex- 
ford. 

C^ri.  I  an  surprisMd  then,  that  you  do  not 
1hk>w  the  difiereDce  betweea  a  oeach  and  a 
chariot 

Mr.  Spring.  Do,  you  know  the  great  eclipse 
of  the  sun  f — I  do. 

Where  did  yoo  li?c  then? — I  lired  then  at 
Bally teskin.  I  do  not  know  but  I  was  in  the 
house  of  Dunmaine  that  day,  and  oomiog  home 
wuhhi  half  a  mile  of  my  own  house  when  the 
celipee  came  open  roe. 

Were  not  yon  in  Dunmaine  houae  that  day  ? 
— -I  am  not  sure  1  was  there,  I  was  ?ery  near 
Umm  I  am  sure  in  the  road  home. 

Say  upon  your  oath,  whether  you  were  not 
ui  the  house  of  Dunmaine  the  day  of  that 
UcKoser-*-!  cannot  tell  whether  I  was  or  not 

Was  it  before  or  after  that  eclipse  that  your 
•ieler  went  to  live  there  P— Why  it  is  about 
May  the  eclipse  came,  or  the  latter  end  of 
AprU ;  it  was  before  that  she  went  to  life 
thrre  ;  it  was  before. 

Where  did  she  go  to  live  after  'she  left  lord 
Altham's  ?— I  think  to  one  Frank  White. 

Aad  where  fkotn  thence?— The  time  she 
left  lord  Altham'a  she  went  to  her  own  lather^a. 

Omri.  This  witness  has  sworn  rery  mato> 
lially,  if  he  has  sworn  true. 

Seij.  MarikaU,  The  next  witness  I  am  in- 
■ti  usied  to  produce,  is  ohe  Newton  Ricketts, 
a  cuach-maker,  and  he  will  prore  to  your  lord- 
■btp  that  lady  Altham  was  very  big  with  child  ; 
tkot  be  after  was  at  Dunmaine,  and  employed 
by  lord  Althaip  to  make  a  four- wheeled  chaise, 
and  at  the  same  time  my  lady  employed  him 
to  make  #  little  chair  for  the  child. 

Newton  Ricketts  fwom. 

8erj.  Marshall,  Did  yon  know  Arthur  late 
lord  Altham  ^^-Newton  Ricketts.  I  did. 

Did  you  know  bis  lady  ?— I  did  see  her,  8ir, 
■ad  was  acquainted  with  her  by  name. 

Where  did  you  see  lady  Altham?-— I  saw 
ker  at  Dunmaine. 

Can  you  recollect  at  what  time  you  saw  her 
tbere?— About  38  or  31  years  ago. 

Which  was  it  ?— It  is  39  years  ago. 

How  long  were  ^ou  acquainted  with  her  at 
Dunmaine?— I  was  acquainted  with  her  for 
Ikrce  years. 

Recollect  as  near  as  you  can,  how  long  ago 
it  vs. — It  was  33,  or  39  years  ago. 

Do  you  reiollect  when  queen  Anne  died  ?— 
I  do  not  know  how  long  ago  it  is. 

Can  you  he  sure  bow  lon^  ago  it  is  since  you 
kaew  my  lady  at  Dunmaine? — I  think  it  is 
SC  jrears,  I  cannot  reoMnher  the  yeara,  or 
Bionths,  or  weeks. 

VOL.  JtVIU. 


What  trade  do  you  profess,  friend  ?— I  pro- 
fess to  be  wheel-wright  and  coach-maker. 

Were  you  ever  employed  by  lord  Altham, 
and  when? — Oftentimes,  for  two  or  three 
years,  working  at  the  house  from  time  to  time. 

Did  you  do  any  particular  piece  of  work  for 
him  ?— I  made  a  iitUe  toy-chair  for  a  child 
that  was  there,  that  was  called  master  James 
Annesley  that  time  in  tbe  bouse. 

Who  bespoke  that  chair  ?— The  lord  Altkam 
desired  1  should  make  it ;  and  my  lady  and  Im 
both  came  lo  the  ooaoh-house  where  1  need  to 
work,  and  desired  me  to  make  it. 

Where  was  my  lady  at  that  time.'— At  Dmi« 
maine. 

Was  it  he  or  she  that  ordered  you  to  raaka 
the  chair  for  tbe  child? — My  lord  directed  mi 
to  make  it  at  the  time  my  lady  was  at  Dun- 
maine. 

Jury.  Did  «▼  lord  apeak  to  yoa  himeelf  ? 
He  spoke  to  me  himself. 

Court.  Did  he  tell  yen  whose  child  this  was  f 
I  nerer  ask  questions  when  1  go  to  gentlemen's 
houses ;  when  1  see  niasters  and  misses,  1  guess 
they  are  their  own. 

Sen.  Marshall.  jWhose  child  did  you  take  it 
to  be  ?— The  lord  and  lady  Altham^s  child.   . 

What  did  my  lord  Altham  call  him  ?— Hd 
malted  him  Jemmy  Annesley. 

How  was  the  child  dressed  f — Dressed  as  a 
gentleman's  son,  or  young  master  should  bo 
dressed.  ,    * 

Did  yon  see  the  child  (Vequently  f — T  san^ 
him  rery  often  at  Dunmaine,  and  at  tefeni 
places  besides. 

How  did  mylkdy  behareto  the  child  P'—I 
think  as  a  mother  l>ehaves  to  a  child. 

Mr.  Smith.  Her  behaviour  is  not  more  ma- 
terial than  her  words.  Words  are  expressife^ 
but  behariour  doubtful 

[Cross-examination.] 

Mr.  Daly.  How  many  vears  ago  is  it  sinca 
this  chair  was  bespoke  ?-»!  belief  e  about  eigbt- 
and-twenty  a^d  a 'half;  elght-and-twenty  aoii 
six-months,  or  nine-and-tweaty,  I  cannot  tell 
indeed  which. 

Did  you  see  the  child  at  that  time  for  whom 
it  was  to  be  made?— I  seen  the  child  ?  I  did.  Sir. 

Could  he  walk  f— He  just  began  to  walk, 
that  time,  about  two  years  and  half,  or  quarter' 
old. 

In  whose  care  was  he  f — One  Joan  Laffiut 
took  care  of  him,  f  believe. 

You  will  consider  at  tlie  time  this  chair  wet 
bespoke  from  you,  the  child  was  in  the  care  of 
Joan  Laflfan  P — Yes,  Joan  Laffan  took  care  of 
it,  1  think. 

Pray,  will  you  tell  me  another  thing,  caa 
you  name  any  servant  in  the  hou^  at  that 
time? — I  believe  tlierewasone  Martin  NieflT, 
and  Anthony  Dyer,  and  some  other  servants 
that  are  dead  and  gone. 

Was  Nieff  present  ?— I  befieve  he  was,  and 
Charles  Magber. 

Seij.  Marshall.  Are  you  sure  of  that?— t 
am  suroy  1  thiok  they  were.      ._ 
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And  Jou  LtflTan  wis  the  penon  that  took 
care  of  the  child  ? — 1  think  the  did. 

Mr.  Daly.  Do  jroa  know  one  Mr.  Georva 
Mixoo  of  Newton,  io  the  coanty  of  Wexford  f 
—I  do. 

Now  I  aik  Toa  opon  jour  oath,  had  too  anjr 
dbcoune  with  him  coDcemioe  the  birth  of 
thia  child  P— Upon  my  oath,  Ifdo  not  remem- 
ber iL 

Had  Ton  with  Mr.  Henry  mUarP— I  do  not 
Nnember  I  had. 

What  afe  are  yoo  P— >I  am  Ibiir-and-fifty  and 
•ddt. 

What  age  were  yoo  at  the  time  of  making 
the  chair  P — I  waa  twenty-four  years  of  age. 
.   Did  yon  work  for  yourMlf  then  P«-Aye,  and 
fMT  my  fother. 

Where  ha?e  yoo  hired  erer  tinceP— Within 
Ibor  milee  of  Wexfoid. 

The  naoMoftheplaeeP— Brctherty. 

EUMobttk  Doyle  sworn. 

Seij.  TWa//.  Did  you  know  lady  Altham  P 
£.  Doylt.  Yea. 

Where  did  yea  see  bar  P-~>At  Donmahw. 
Did  you  obfene  any  thing  particular  about 
bar  P—l  obser?ed  that  she  was  with  child. 
How  do  you  know  that  P— By  ber  big  bcUy. 
What  time  waa  this  P— In  March. 
What  year  P— About  the  time  of  the  qnaen'a 
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Was  It  bcfon  or  after  the  cuasu  diadP— 
After. 

Have  you  no  other  reaaou  to  know  my  lady 
vaswith  child  P—Y  cf,  aba  bbrad  my  mother  to 
Burse  the  cbHd. 

Were  you  by  P— Yes,  I  was. 

Did  your  mother  nurae  the  child  P— No, 
ahe  took  a  ferer,  and  could  not  nurse  the  chlU. 

Where  was  H  that  my  lady  agreed  with  ber  P 
At  Dunmaine. 

Who  nursed  the  child  aftcr,4o  you  know  P 
-4  cannot  tdl,  Sir,  of  my  own  knowledge. 

'Do  you  know  Mra.  Heaib  P— I  do  uot  know 
Mm.  Heath ;  'my  lady  desired  one  Mary  to 
bring  a  i^aas  of  wme  to  my  mother,  and  that  is 
all  that  I  know. 

Was  any  body  present  iwt  you  when  your 
mother  was  hindP— 1  remember  nobody  but 
my  lord  and  huly. 

Was  my  lord  by  V-Yea,  8ir,  ha  was. 

What  was  your  mother's  name  P— My  mo- 
tfier*s  name  was  Elizabeth  Richardson,  and  my 
fiither's  William. 

What  was  your  fidher  ?— He  made  bricks 
Ibr  my  lord,  and  for  squire  Loftus^and  a  great 
manv  gentleoien. 

Where  were  you  bemP— I  was  bom  m 
Waterford. 

Jury.  How  near  did  yon  Hve  to  Danmaine  P 
1  lived  no  nearer  Dunmaine  than  Waterford. 

[Crosa-ezaminatiou.] 

Mr.  Li  Hunte.   How  old  are  youf-~-About 
liz-«nd-for^. 
Mr.  Smith.  You  say,  I  think,  that  you  aaw 


lady  Altham  at  Dunoiaine  ,and  with  child  ?•— 
Yes,  Sir. 

Can  you  recollect  the  particular  tiaaa  P—Iu 
March. 

What  year  was  it  ?— Indeed.  Sir,  I  canBOl 
tall. 

How  many  yean  ago  is  it  P— About  thiity 
years  sgo. 

How  old  were  you  at  that  time?— I  do  bM 
know,  but  I  know  bow  old  I  am  now. 

How  old  are  yoo  now? — Siz-and- forty. 

Wliere  did  you  live  at  the  lime  you  aaw  mif 
lady  at  Dunmaine  P — In  Camoltn. 

How  far  from  Dunmaine  is  that  P*->1  belicfi 
about  twenty  miles. 

Upon  whA  occasion  did  you  come  to'  Dub- 
maineP — My  fother  waa  makmg  bridka;  be 
was  digging  the  clay  that  time. 

How  came  you  to  come  so  far  to  aea  yov 
father  ?— BecauM  my  friends  wer«  in  Waler^ 
ford,  and  they  were  going  to  leave  me  there. 


Who  were  present  at  the  hiring  yonrmol 
for  nurse  P— None  present  at  toe  hiring  my 
mother  but  my  lord  and  lady,  and  only  Iba 
woaMB  that  my  lady  called  Marr. 

Who  was  she  P— i  cannot  tail,  except  bar 
own  maid. 

Pray,  then,  what  part  of  the  house  waa  Ibii 
in  P— In  the  left-hand  parlour. 

How  came  you  to  Iw  in  that  parlour  P— B^ 
reason  my  lady  desired  my  mother  to  cobm  m/l 

Waa  tnat  any  businesa  of  yours  P—I  waa 
along  with  her. 

What  do  you  call  the  left-hand  parloarf-* 
The  leA-band  parlour,  aa  you  oome  from  tha 
UgdMr. 

Whan  did  yoo  see  tha  house  of  Dumaanmf 
—I  have  seen  it  oftcner  than  once. 

How  Umf  b  it  since  you  were  tbara  Isalf-M 
1  forget.  Sir. 

Pray  veooUact,  was  it  in  July,  August,  Sep* 
tamber,  or  October  tost,  or  not  P— Why  them 
indeed  I  cannot  teU. 

Was  it  last  summer  P— It  was. 

Were  you  carried  there  P— 1  waa. 

By  whom  P — 1  rode  there  upon  a  horse. 

What  company  occasioiied  you  to  go  tbcrai 
who  desired  you  togo  there  or  sent  for  you  P—- 
I  went  there  by  the  reason  that  I  was  deairad. 
if  i  knew  any  thing  of  Mr.  Aonesley,  aadi 
went  there  to  give  an  acoouot  to  Mr.  ^anealsf 
what  I  couU  tclL 

Who  took  you  there P— A  man  1  hired  task 
me  there. 

Who  sent  for  you  P— Madam  Coles  deaiitd 
me  to  go  along  with  her. 

Wat  Madam  Coles  there.  ?-She  and  Mr. 
Coles  400  were  there. 

Who  was  it  you  spoke  to  there  ooDoerBuy 
this  affair  P— 1  spoke  to  the  gentlemen  in  the 
room. 

What  gentlemen  were  there  P-«-Counaelkir 
Fitz-Genud,  and  Mr.  Aonesley,  and  Mr; 
M*Kerclier,  and  Mr.  Coles,  aod  Mr.  JLennedy. 

How  long  had  you  been  absent  from  Dun* 
maine  P-^I  beliere  about  twdre  years  or  thir* 
teen. 
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Did  you  take  ptrtienlar  notice  the  list  tipM 
you  were  there  of  the  home  ? — lodeed  I  did 

BOC. 

I  ask  you,  whether  you  did  not  make  an  af- 
fidavit touching  this  matter  io  August  lastf-— 
Indeed,  Sir,  I  did  not. 

Did  you  teli  Mr.  Lambert,  that  von  bad 
Ifrcat  diacoferies  to  make  to  lord  Angieiea  ?— 
Mo,  Sir,  I  did  not. 

Mr.  Wahk.  My  lord,  we  aball  produce  one 
tbal  lived  in  the  neighbourhood  of  Dunmaine, 
and  who  ofVen  visited  lord  and  lady  AHIwm, 
when  ny  lady  was  big  with  child,  and  lust  be* 
|bre  her  lying-in,  who  will  give  your  lordship 
tatUkction  that  she  was  with  child,  and  tbal 
beaaw  the  child  often  after  at  the,  house. 

JffSMS  Sinnot  awom. 

Hr.  Walih,  Pray»  Sir,  did  yon  know  lord 
AhbwP 

JajNCs  Smnot.  Yes,  Sir,  that  lived  in  Dun* 
maine. 

DM  you  know  him  when  be  Uved  there  f— 
Vea,  &Rr,  I  did. 

Ware  you  acquainted  with  him  f— I  was 
Muainica  with  mm. 

How  near  did  you  live  to  Dunmaine  ?— I 
lived  within  aix  or  seven  miles. 
*  Were  yon  acquainted  with  mv  lady  Altbam  ? 
—No,  I  was  not  acquainted  witn  my  lady,  but 
Mw  bar  once. 

Where  ? — Standing  at  her  own  door. 

Cao  yon  recollect  the  time  jrou  saw  her  f-^ 
1  believe  1  aaw  her,  for  I  rode  with  a  gentleman 
Iberet  Anthony  Coldough,  she  came  to  the 
door  to  apeak  to  Mr.  Coldough. 

How  did  Mr.  Coldough  address  her?-*Tbe 
lady  Altbam,  Sir. 

When  was  thbf— It  waa  in  February  or 
March,  I  cannot  exactly  tell. 

In  what  year  T — ^This  time  thirty  years  will 
be  soon,  to  the  best  of  my  remembrance. 

Where  was  it  you  saw  her?"--!  saw  her  at 
the  door. 

Did  you  take^ny  particular  notice  of  her  ?-* 
I  took  notice  of  her  tnat  she  was  with  child. 

What  reason  have  you  for  sayim;^  that  ? — 
Because  she  seemed  big- bellied  to  me,  that  b 
an  the  knowledge  1  have  in  them  aort  of 
tbmgs. 

IKd  yon  see  my  lord  Alcham  after  f — I  saw 
fard  Almam  after  at  my  father's  house,  and  at 
bis  own  house ;  he  dmed  and  sopped  at  my 
lather^. 

Did  yon  know  the  person  you  saw  was  lady 
Altbam  f — 1  did  not  know  her,  but  as  Mr.  Col- 
cloogb  told  me  it  was  lady  Altbam. 

Were  yon  ever  at  lord  Altham*s  after  ? — I 


iKd  you  see  ever  a  child  there  ?— I  saw  a 
child  there. 

What  brought  yon  there  f— I  went  with  a 
gentloEnan  there. 

Did  you  see  lord  Altbam  then? — 1  saw  lord 
AltbaoB,8ir. 

Aodyo«stwacbiUtbere?-*I  sawaebild, 
Kr. 


I     Wboae  was  it  ?— Lord  Altbam  ordered  that 
he  should  be  brought  up  to  the  table  to  lui. 

Who  was  it  that  was  with  von  ?-^To  the . 
gentleman  who  was  with  me,  thai  bo  might 
aee  Ills  son  and  heir. 

Who  was  he  ? — Mr.  Ivory. 

How  was  that  child  dressed  ?— I  cannot  rt* 
collect 

Do  you  know  where  mv  lady  was  at  tbii 
time  that  you  saw  the  chikl?— I  do  not  know  ; 
1  did  not  aee  ber  that  day. 

How  long  waa  thia  after  you  first  saw  ber  f 
— The  summer  following.  May  or  June,  I  do 
not  know  wbicb. 

Omrt,  Were  yon  ever  examined  in  the  Couit 
of  Exchequer  f— No,  Sir. 

Were  yon  at  Dunmaine  after  this  F— I  waa  al 
Dunmaine  with  Mr.  Anthony  Coldough  after* 
wards. 

Did  you  never  see  my  lady  but  onoef— Nc* 
ver  saw  ber  but  once. 

Nor  the  child  but  the  one  time  ?— No. 

How  old  was  the  child  then  P— I  cannot  tell. 

Cookl  it  walk  ?— Itoouhl  not  walk. 

How  often  were  yon  at  Dunn^aine  after  f— 
1  waatbere  but  the  one  time  after  with  Anthony 
Coldough. 

How  often  were  yon  there  in  aU  P-*-Ncf« 
but  three  times  in  lord  Altham's  time. 

[Croas-examination.] 

Mr.  Braditrtet.  I  think  ]|ron  say  von  never 
saw  mjf  huly  but  that  one  tiiiie?-*Nevcr  «w 
her  before  or  after. 

What  sort  of  woman  wassbef<«-I  did  not 
take  notioe  what  aort  of  woman. 

But  you  took  notice  that  she  appeared 
—Yes,  Sir. 

Had  she  burge  breasts  P— I  did  not  mind 
that.  ) 

Waa  abe  a  tall  woman  P— She  waa  ndtber 
tall  nor  short. 

What  did  yon  foltow  then?— I  followed 
farmiog  then. 

How  <;ame  you  to  go  with  Anthony  Col* 
dough  there  P-~Becaoae  I  alwaya  kept  him 
company  when  he  thought  it  was  proper. 

Did  you  hear  of  any  quarrel  there  was  be* 
tween  my  k»rd  and  Mr.  Coldough  p— I  heard 
of  no  quarrel  between  them. 

Who  knocked  at  the  door,  when  you  and 
Mr.  Coldough  went  there  P**-Some  girl  or 
maid  was  at  it. 

Who  did  Mr.  Coldough  ask  for  P— He  asked 
for  lord  Altbam,  and  they  told  him  lie  was  gone 
abroad. 

Did  he  go  into  the  houseP*<«He  dul  not  go 
in. 

Did  he  aak  to  see  my  ladv  P— He  did  not 
ask  to  see  my  lady,  he  was  wheeliog  off,  when 
she  came  out  and  stopped  him. 

Do  you  remember  to  see  an  v  body  at  an  v  dooc 
seven*  and -twenty  years  a(ror — Indeed  I  do. 

Who  P  Name  them. — ^Tiiey  were  no  people 
of  note,  worth  remarking. 

Were  you  erer  before  a  jury  before  P*«* 
Never. 
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Jury,  00  not  you  oaj  that  lord  AMiam  went 
to  your  father**  *boute«  and  dioeil  «id  ouppod 
there  P— -He  did,  and  stayed  all  nigbt. 

Wai  tiMt  More  or  after  my  lady  was  brtvght 
to-  bed  ? — It  was  before. 

What  time  of  the  year  waa  h  f— It  waa  in 
Mtrch  or  April ;  bo  waa  Iboro  two  or  three 
nighti. 

Was  it  befnre  that  that  you  WKW  her  with 
child  r- ll  waa. 

Was  she  brDugbt-to-bed  then  P— No,  Sir. 

How  aoon  after  waa  it  f— 1  do  not  know,  it 
BMV  be  the  May  (bllowinif. 

Aud  it  was  ia  March  or  April  ho  was  at  yoar 
liooiaef— It  waa. 

Court,  GeoUemen,  bare  yoo  nay  other 
^riiBea'sea  •         <^ 

8eij.  TitdaU,  We  hare,  my  lord. 

Cijurl,  Pny  then  send  for  them. 

James  Fitxpatrick  sworn. 

Mr.  Harw&rd,  Were  you  acquainted  with 
lord  anil  lady  Altham  ? 

Fitzpairiik,  I  knew  them  particuhriy  well. 
Sir. 

Pray,  Sir,  did  you  know  them  at  Oonmaine  ? 
^1  did,  9ir, 

Did  you  lire  in  that  eoonlry  f<— Within  fire 
or  six  miles  of  them.  Sir. 

Were  you  frequently  at  Dunmaine  P-1  was 
pretty  oflen  there. 

Did  yon  know  one  Mrs.  Mary  Heath  f — I 
hare  seen  her  at  Dunmaine.  1  cannot  tell 
whether  1  should  know  her  again. 

Do  you  think  if  you  saw  her  yon  should 
know  ner  again?. — I  do  not  think  f  should 
know  her  again. 

Do  yon  remember  the  name  Mary  Heath  ? 
I  do  remember  Mary  Hcuih  rery  well.  8ir. 

Now  yon  that  were  intimately  acquainted 
with  my  lord  and  lady,  as  you  say,  did  you 
Obserre  any  child  in  the  family  ? — Vrhy  really, 
gentlemen,  I  sa«v  the  child  very  otlen  after  m}"" 
lady  parted  Dunmaine,  and  to  the  best  of  my 
memory,  I  saw  the  child  there  one  day  in  the 
IbrcDoon  while  my  lady  was  there,  and  Mrs. 
Mary  Heath,  1  saw  her ;  and  lord  Altham  was 
pleased  to  be  towzing  and  kissing  he  r,  and  she 
told  him,  if  he  would  not  give  orer,  klie  would 
call  to  my  lady  ;  and  I  saw  a  clean  ilressed 
woman  with  a  child  in  her  arms  come  to  (he 

flace  %%here  1  was,  to  the  best  of  my  memory, 
cannot  say  positively. 

Whose  child  was  it  f — 1  cannot  tell,  I  took 
it  to  be  my  lord^s. 

What  reasons  had  yon  to  take  it  to  be  his  ? — 
Because  my  lord  had  introduced  the  child  to 
me  some  time  before. 

Introduce<l  him  !  How  ?  What  did  my  lord 
say  ? — 1  cannot  tell  the  words,  but  be  intro- 
duce<]  him  to  me  after  a  frirodiy  manner. 

How  did  my  lord  behare  to  that  child  ? — 
He  was  rery  ton«l  of  him,  as  fond  as  of  his 
eyes,  and  kept  him  like  a  gentleman's  child. 

Court.  Did  you  see  him  in  my  hidy*8  time  ? 
•^l  cannot  aay  pofitirely  that  1  saw  Juin  in  my 


kdy'stime;   tho grealcat  fVfcdom  I  bad  sritk 
my  lord  Altham  was  atWr  my  l•dy^idipMUvr• 

Can  yon  take  upon  you  to  aa?  that  llw 
chiki  yoo  saw  waa  my  lord's  obili  P— I  Iwk 
him  to  be  lord  Altham^,  nnd  my  bird  bad  tlmt 
regard  fur  me,  that  be  woold  Ml  introdiMS  an 
illegitimate  child  to  mo. 

When  you  first  saw  tbi8obibi,dM  ym  mm 
it  before  the  Be|iaration  P-*-To  tbo  boM  of  «j 
memory,  I  did  once. 

Ctn  yon  swear  poaitirvly  yoa  did  P— 1  cift* 
not  owear  positirdy. 

Now,  at  the  time  that  yo«  aaw  tbia  chiM  ^ 
the  best  of  your  memory  before  the 
did  von  see'Mrs.  Heath  P — I  did.  Sir. 

Had  she  the  care  of  any  body  apott 
that  time  P— Not  as  I  know  of. 

Did  she  uke  notice  of  any  child  P— >1 
tdl  whether  she  dklor  not. 

Did  yon  ever  see  this  child  in  my 
company  ?— I  nerer  did,  Sir. 

How  did  my  lord  treat  this  child,  did  be 
him  with  any  partienlar  fcndMmP— 1  ' 
my  lord  was  rery  fond  of  him. 

Mr.  Matw^rd.  There  can  he  bo  legal  cvi« 
dence,  I  find,  but  one  that  waa  aetmdiy  praanl 
at  his  birth. 

Court.  You  mistake  the  Gomt,  Mr.  Haf- 
ward. 

Mr.  Harward.  My  lord,  I  am  soiW  I  WmM 
not  miltingtjr  mistake  the  Court,  bat  wlmt  I 
contend  for  is',  that  i  hare  a  right  to  ask  tbis 
questitm  ;  i  humbly  apprehend  I  have,  fcr  it 
is  a  point  of  the  pegurv,  that  there  was  a  abiM 
taken  to  be  my  hidy  Altham's  rhilH  at  Oan- 
maine.  And  this  lK*ing  the  case,  I  would  mk 
him  whether  there  was  anv  chihl  in  the  family 
as  the  chilli  of  the  family  r 

Rlr.  Smith.  My  lord,  this  is  not  the  point,  tba 
point  is— — 

Court.  Ask  him  in  the  rery  words  of  tba 
indinmont,  if  you  will  ask  him. 

Court.  Was  there  a  child  of  kml  and  lady  Al- 
thain'b  liring  at  Dunmaine  viiiile  Mrs.  flmlb 
was  there,  to  your  knowledge,  as  the  child  of 
that  family,  while  my  lady  was  at  DnnmnlaeP 
— Heally ,  my  lord,  there  was  no  doubt  upon  ma 
but  there  was  such  a  child. 

Can  yon  say  positively  you  saw  a  child  Ibeia 
while  niy  lady  was  there?*— To  the  best  of  my 
memory,  I  did  see  the  child  while  my  lady  was 
there. 

[Cron- examination .  ] 

Mr.  LeHunte.  Where  do  yoa  lira  P— At 
Cloughleagh. 

How  long  hare  yon  lired  there P-^Tbaaa 
fbur-and-thirty  years. 

Were  you  examined  on  the  late  trial  ia  tba 
court  of  Exchequer  P- -No. 

Did  you  know  of  that  trial? — I  did  bear  of 
it. 

When  was  it  yon  first  discovered  yonr  know- 
ledueof  this  transaction  ?  —  I  csnnot  tell. 

Was  it  before  the  trial  ?  How  came  yoti  ta 
be  a  witness  now  and  not  tlien  P-^Beeaima  I 
was  aabpomaed  noW|  aod  waaaot  thea« 
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Did  jou  cfcr  we  Mr.  Mae  Kerchtfrf-*-! 
have  seeo  bim  very  ofUn. 

Did  you  aeahim  beibre  the  trial  io  ejeetineiit 
HI  ibe  Exchequer? — 1  never  did. 

When  did  you  ftrti  tee  bimr«^I  caniMt 
eiactly  tell  yon  when  I  law  bim. 

Yon  know  yoo  are  a  tkilful  man  at  the  aa- 
aian,  why  did  you  not  disclose  this  matter  be* 
fore?—lt  was  aore  aJ^Mt  my  will  that  I  waa 
brought  in  at  all. 

Do  yon  know  Mr.  WilKam  Sutton  f-^I  do. 

la  be  a  man  of  botoour  f«^He  it,  1  belief 0. 

Had  yo«  any,  tnd  whst  discowrae  with  turn 
abi«l  tkia  matter  ?-^i  Mf  cr  bad  any  diacoune 
with  bim. 

Jiary.  Yoa  aay  jou  never  taw  my  lady  Al- 
tham  take  notice  of  the  child  f— 1  never  aaw 
■Ronii'  te^eiiictr. 

Did  not  you  aay  that  yon  were  at  the  boote 
hefinv  my  loitl  and  lady  ptrled,  and  aaw  that 
child  then  f^l  did,  Sir. 

Did  yott  know  wboae  ehiM  it  waa  P— I  be- 
IknH  it  waa  lord  Altbam*a. 

Were  you  told  ao  ?«^I  da  not  know  whether 
1  was  or  DOh 

'  Haw  did  yna  know  tbeft  that  it  waa  their 
child  ? — I  took  it  for  granted. 

R#w  aM  was  the  child  when  you  aaw  it  firtt  P 
<— Heally,  1  cannot  tell ;  about  eighteen  montha, 
a*  uMvaaaawft. 

Phiy»  Sir,  wat  it  ruooiug  about  ?-4t  wat  in 
ariM  of  a  maid  or  woman.     * 

Waa  the  io  the  habit  or  dreta  of  a  aervaat  of 
11m  faenily  P— She  was  very  dean. 

How  wat  the  child  dre8aed?~-Ohy  the  child 
waa  my  dean. 

Sayauknow  no  moreof  tbia  than  that  you 
took  it  to  be  their  child  of  your  own  accord  f-^ 
1  waa  not,  nor  did  not  doubi  it  at  all. 

Mr.  Le  Hunte.  Are  you  sure  my  lady 
waa  at  Dunmaioe  when  you  sawUie  child 
there  ? — 1  aaw  it  at  Duamame  after  the  separa* 
tfian  I  know,  my  lady  I  believe  waa  not  there. 

Wat  my  bird  Ibnd  of  it  at  that  time?-^Aye, 
and  introduced  him  to  me. 

Did  be  mention  the  mother  of  the  child  ? — 
He  did  not  mention  the  mother. 

Who  wat  botier  then  ?«— I  cannot  tell  any  of 
tfie  aervanta,  nor  what  aervanta  1  kept  mytdf 
al  that  time.    I  aaw  Taylor  and  Sotton. 

Jan§  Murphy  sworn. 

Mr.  Robin$.  My  lord,  this  witneas  was  sent 
Ibr  by  my  lady  Altham  to  be  a  norte,  and  in 
the  presence  of  my  lady  gave  the  child  sudt, 
and  would  have  been  btred  to  nnrae  the  child, 
but  her  husband  would  not  let  her  stay  in  ttie 
liouae,  and  my  lady  would  not  let  the  child  go 
out. 

Mr.  Robitu.  Did  you  know  my  lady  Al- 
tham ? 

Jtme  Murphy.  I  taw  her  bot  onoa  in  my 
life. 

When  was  that  ?^f  t  b  about  S0  or  30  yeara 
thaa  Alay  coming,  there  ot  thereabonta. 

Whaiwaa  tfattoaontonof  jfodrftHaf  toiae 


har?-«*My  lord  spoke  to  me  two  or  thrta  times 
to  go-nurse  thit  boy. 

Did  you  tee  ever  a  child  there  P—l  did.  Sir. 

How  old  waa  that  child  then?— About  a 
month  or  three  weeks,  there  or  thereabouts. 

Who  was  present  when  you  saw  the  child  ? 
•—My  lady,  and  riie  woman  that  brought  the 
child  into  my  lady's  roohi. 

Do  you  know  who  that  woman  was.'— I  d6 
not  know  who  the  was,  1  knew  no  tervaot  but 
Bryan  Mac  Cormack. 

Where  did  you  live  then  f — I  lived  then  at 
the  salt  mills  ofTyntem,  bv  the  sea-side. 

How  fiir  is  that  from  Dunmaine  P— Four 
miles  from  Dunmaine,  never  reckoned  but  four. 

What  wat  it  you  did  or  said  to  my  lady  .^-^ 
I  told  my  lady  that  mt  lord  aeot  a  meatenger 
for  me  to  nurae  the  child. 

And  did  you  nurae  the  child?— Indeed  I  did 
not  nurse  him. 

What  wat  the  reaton  yon  did  not?— My 
lady  would  not  let  me  have  the  child  out,  and  I 
would  notttay  in  the  house. 

Court.  Did  you  ever  see  my  lady  before  f-«i« 
I  never  did. 

Nor  aince  P--No. 

Would  you  know  the  woman,  if  yoo  aaw 
her,  tliat  broopfht  the  child  into  the  room  P— 
]  cannot  tell  whether  1  wooM  know  bar  or  no. 

Did  you  ever  see  her  since  P— I  never  8a# 
her  since. 

Jury,  Who  nursed  the  child  the  first  three 
weeks?— I  did  not  examine,  nor  cannot  tell. 

Mr.  Daly,  Whoae  cloak  it  that  P— It  ia  my 
own. 

Mr.  Daly,  1  do  not  believe  yoo. 

Jant  Murphy.  Faith,  and  you  may,  and  Pre 
worn  a  better  before  now. 

Mr.  Mac  Munus,  The  next  witness  ia  Den- 
nis  Redmond.  This  witness  will  prove  to  yoof 
lordship  that  lady  AKham  was  with  child,  and 
brought  to- bed  of  a  child ;  that  be  was  the  per- 
aon  sent  tor  the  midwife  on  that  occasion ;  that 
he  broutcht  one  Mrs.  Sbiel  a  midwife  of  Rosa, 
to  Dunmaine,  and  that  my  lady  waa  delivered 
of  a  child. 

'  Dennis  Redmond  sworn. 

Mr.  Mae  Manut,  Did  you  know  the  late  lord 
and  lady  Attham  P 

Dennk  Redmond.    I  did,  I  kne|r  them  both. 

How  came  you  to  know  them  P— Becanse  I 
was  a  servant. 

Where  did  they  live  then  ?«*- At  Dunmaine. 

Did  you  frequently  see  my  lady  Altham  P— 

I  did. 

I     Was  she,  or  was  ahe  not  with  child  dnrmg 

the  time  of  your  service? — She  Waa,  and  all  the 

aervanta  round  said  that  she  waa,  ahe  looked 


%, 


aa  there  any  young  chiM  w  that  family  P 
—There  was.| 

Whose  waa  itP-4t  waa  reptited  to  be  lord 
and  lady  Altham*a. 

Were  you  aent  to  Roas  ott  any,  and  what  eo» 
cation  •^I  waa,  for  a  midwira. 

Who  sealyoM  P— Mrs.  Heidii. 
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Do  TOO  know  lier? — I  ougbt  to  know  h«r. 

Look  about  and  see  if  you  know  lier.— 
U|HNI  my  wont,  1  aionot  iiwear  directly  tbmt 
ib»t  is  Mri.  lieatb,  but  tbit  was  my  lady's 
maid. 

Wbo  sent  you  of  ibat  errand?— My  lady's 

■laid  did. 
Did  yoo  go  for  tbe  midwife?— -I  went  for 

ber. 

And  did  you  bring  her  f — I  got  the  midwifo. 

Wbo  was  sbe?— ^ne  Mrs.  Bbieia. 

Wbat  did  you  theo  do  ? — 1  fetched  her  home 
to  Dunroatoe. 

What  happened  after  she  came  to  tbe  boose 
of  DunmameP— Why,  after  J  broujcbt  ber 
beme,  that  night  it  was  a  noise  with  tbcai  all, 
•tery  one,  that  my  lady  was  brought  to-bed  of 
a  son. 

Did  yoa  aee  the  child?— I  seen  him  aftcr^ 
wards. 

How  soon  after  the  midwife  left  the  hooie? 
-—I  cannot  tell  bow  soon. 

Did  yon  see  him  the  next  day?— Not  tlio 
■est  day. 

Did  yoo  in  fi?e  days,  or  ten  days?— No,  I 
belie?e  not. 

Did  you  in  a  month  ?— I  did  in  a  month. 

In  whose  care  was  it  ? — 1  cannot  tell,  1  seen 
h  among  the  girls,  among  the  serraBla  as  they 
were. 

Did  yon  know  Joan  LafiSui  ?  I  did. 

And  Mrs.  Heath  ?— Yes. 

In  whose  care  did  you  see  it  ?  Name  them 
pnrticobu-ly. — I  seen  the  child  with  both  one 
and  tbe  other  several  times. 

Name  them.— Mrs.  Heath  and  Joan  Lalfim, 
and  with  other  girls  that  I  cannot  remember. 

Were  there  any  rejoicings  the  night  joo 
brought  the  midwife  ? — ^There  was  the  wght 
after. 

What  was  the  nature  of  that  rejoicing? — 
There  was  a  fire  there,  op  in  the  a?eoiie  among 
tbe  trees. 

[Cross-examination.] 

Mr.  Do/y.  Did  yoo  know  one  Mrs.  Best- 
ber  that  lired  in  this  family?— I  did,  very 
well. 

Did  not  they  call  ber  my  lady  sometimes? 
—I  ne?er  heard  her  called  so  in  my  life. 

Was  not  she  with  child  while  yoo  were  a 
aerrant,  opon  your  oath  ? — Upon  my  oath,  1 
cannot  tell  whether  she  was  or  not. 

Did  not  you  go,  upon  your  oath,  for  a  mid- 
wife to  lay  her?— Upon  my  oath,  1  ne?er 
did. 

Do  yoo  know  one  Mr.  William  Sutton  of 
Longrainge  ?— I  do. 

What  was  be? — He  is  a  gentleman. 

Had  you  ever  any  discourse  with  him  oon- 
eeming  yonr  going  for  a  midwife,  and  for 
whom  r — Upon  my  oath,  I  neTer  had  with  Mr. 
Sutton  concerning  going  for  a  midwife  for  any 
person,  not  that  I  know  of,  Sir. 

Do  you  know  captain  Orfeur  ? — I  do. 

Had  you  any  disootirse  with  him  f— I  had 
discourse  witb  £iiii« 


Who  is  he?— He  is  colonel  Palliser^aaon-bi- 
law ;  1  was  there  one  night  alWr  riding  n  boran 
for  biro. 

What  senrants  lifed  at  Donmaine  at  tbin 
time  ?  Name  them ;  who  was  tbe  botlcr  f-rll 
is  bard  for  me  to  remember  at  tbb  time.  , 

Upon  your  oath,  who  was  the  botlcr  f    Ofca 
Magber,  to  the  best  of  my  kB0wla4iet  Mi 
there  was  one  Dyer  there. 
.    Was  his  name  Anthony  ?— Anthony. 

Was  he  er  yoo  in  the  serfice  ftntf— I  WH| 
in  the  serfice  Mora  be  caoae  there. 

What  other  aerfanla  can  yon  recaHeei  ;  4n 
yon  know  Mrs.  Setwritfbt  ?— If  she  wna  Ibm^ 
1  knew  ber ;  she  may  be  there  for  ose,  it  in  nnft 
of  nrr  mind. 

Wbowaathehonaa-kcepcr? — IdbMlkaav- 
as  for  that,  becaim  there  was  a  cook  tbcim 
stiU. 

Do  TOO  reanmbgr  the  name  ef  Setwiigbll^ 
I  think  I  remember  to  bear  talk  of  ber. 

Who  was  coachman  ?— John  Weeden. 

Was  hb  wife  then  f— His  wifo  was  Bffaff 
at  the  bridge  below  at  this  time. 

Did  Joan  Laffan  liTc  in  tbe  boase  at  fhii 
time  that  yoo  brooght  the  midwifo  P—Ufas 
my  oath,  1  cannot  tnl  now. 

what  do  yoo  beliefe  f— 1  do  not 
whether  she  wai  or  not,  for  them  were 
serfants  there,  and  a  great  many  that  I  4m\ 
know  now. 

Pray,  did  -yoo  ever  see  this  child  hi  |ht 
bands  or  oare  of  Joan  Lalfim  ?—l  did,  Sir. 

Was  not  that  after  my  lord  and  lady  paHnlP 
—It  waa  after  they  parted. 

Was  he  erer  in  her  care  before  the?  pertalP 
In  her  care  or  bands  ?— How  cooU  1  mind  all 
these  things? 

Yoo  must  reooUact— Upon  my  word,  I' 
cannot  tdL 

What  serrioe  were  yoo  in? — After  tbn' 
hounds  and  the  himtera. 

After  them  ?— A  ve,  taking  care  of  them,  and 
hnnt  them  too,  and  woaM  to  this  day,  and  lida 
a  horse  too. 

\^^n  was  it  my  hMd  and  lady  parted  ?-^I  > 
cannih  be  exact. 

Wlien  did  yoo  bring  tbe  midwife  there? — ^I 
cannot  keep  a  memory  of  what  year,  nor  I  am 
no  scholar  to  keep  that  in  my  head. 

Do  not  yoo  remember  tbe  separation  f-^T 
remember  tbe  time  they  parted,  but  cannot  tell 
what  day  of  tbe  week,  hot  1  think  a  holyday. 

What  time  of  the  day  was  it  ?  Was  H  In 
tbe  morning  ? — I  cannot  remember  whether  il 
was  or  not  now. 

Did  my  lady  go  in  a  coach,  or  on  horsebaefcP  ' 
—In  a  coach  or  chariot. 

How  long  did  vou  continue  in  the  senricn 
after  they  parted  f — 1  did  not  stay  long  them 
after. 

How  long  ? — I  cannot  tell  how  long,  becansn 
my  father  and  mother  were  in  the  town  of 
Dunmaioe,  and  I  went  to  them ;  opon  my 
word  I  cannot  tell  how  long. 

Where  did  mj  lady  fo  ?— T6  Roes. 

How  bwg  £d  yoa  Uyo  in  the  sarrioe  in  nD  f 
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—About  three  years,  or  full  three  years,  or 
soinetbiog  better,  to  the  best  of  my  knowledge. 

Had  not  Joan  Landy  a  child  a-oursiogf  at 
her  iMuse? — She  had  my  lord's  child  a-oursing. 

Was  not  that  child  brought  into  the  house  uf 
Duumaine  after  my  lord  and  lady  parted  P— 
He  used  to  come  in  before  and  after. 

But  did  not  he  come  in  for  good  and  all 
after  they  parted  f— He  did  come  for  good 
and  allj  and  was  put  into  the  care  of  Joan 
LafTan. 

How  came  he  to  be  taken  from  Joan  Landy? 
—I  caoDOt  tell  without  he  had  done  nursing. 

How  long  dkl  yon  live  at  Dunmaine  before 
my  lady  came  there? — 1  was  there  before 
either  of  then  came. 

How  k»ng  were  you  la  the  serrice  f— About 
diree  years  or  better. 

Wliat  time  did  mv  lord  and  lady  oome  down  ? 
—I  cannot  rcmemoer. 

How  long  bed  yon  been  a  ier?ant  before  ny 
lady  firtt  came  down?-~I  cannot  tell  bow 
loagt  bat  it  M  three  years  J  served  in  all. 

How  long  was  you  in  the  serrice  before  riie 
camei  asd  bow  long  after  ?«— lict  me  nerer  go 
but  I  cannot  rememoer. 

Did  not  yea  swear  when  you  were  exa- 
mined  on  tlie  former  trial  that  you  were  two 

SMTs  in  the  service  before  my  lady  came  to 
onmaine?— I  was  there;    I  cannot  be  ex- 
nctfy  bow  kuig. 

And  bow  long  of  that  three  ymrs  were  you 
there  after  they  came  down?-^Wby,  I  believe, 
to  tbe  best  of  my  knowledge,  a  year  or  some- 
tbiog  belter,  1  cannot  be  exaoC 

mil  yoe  tell  me  how  soon  after  tbcry  came 
down  oiy  lady  was  delivered  of  this  cfaild  P— 
Jadeedv  I  cannot  remember. 

Was  it  a  year,  or  half  a  year,  or  what  time  ? 
f  cannot  tell. 

Were  you  a  servant  when  she  was  delivered  ? 
—I  was. 

Were  you  there  when  Sarah  Weedon  came 
down?—!  was  there  before  she  came  into  tbe 
place  at  all. 

Did  you  and  Mrs.  Shiel  discourse  as  you 
were  coming  to  Dunmaine?— How  can  I  re- 
member P 

Could  she  speak  English  P— She  could,  in- 
deed. 

Issbe  alive  Ml!  cannot  tell  whether  she  b 
ornot 

Was  she  an  Irish  woman  f — I  eannot  tell 
wbetber  she  was  or  not. 

Jwy.  You  say.  Sir,  that  you  saw  Josin 
Laody's  child  in  the  boose  of  Dunmabe  be- 
fere  theeeparatkMi  ?— In  tbe  house  I  did  baek- 
wnria  and  forwarda. 

Did  any  body  Inke  notice  of  it  P-«Every 
one  of  the  fiMuily,  one  from  another  used  to 
handle  and  play  with  it. 

.  Did  yeu  observe  mv  lord  to  play  with  it  P-^ 
I  did,  and  was  as  fond  of  him  aa  could  be. 

Now,  you  say  that  ^fter  my  lady  was  tmn- 
ed  away,  that  diild  waa  aotaany  brenght  home 
tm^  Dunmaine  house  f— He   wee  that  very 


And  ^u  saw  my  lord  fond  of  him  then  ?— 
I  saiv  him  fond  of  him. then,  and  alter. 

What  became  of  my  lady's  child  ? — Why, 
f  believe  this  was  my  lady's  child,  they  all 
said  so. 

Did  not  you  say  it  was  Joan  Landy's  child 
that  was  brought  to  the  house  ? — Ue  did  come 
in,  tbe  child  she  nursed. 

Mr.  Daly.  Had  not  Joan  Landy  a  chiltK— 
She  had,  sure  enough. 

Was  not  he  got  by  my  lord  ? — ^They  said  it 
was. 

Who  nursed  her  child  ? — 1  cannot  tell,  ex- 
cept herself  nursed  her  child. 

Jury,  Mr.  Daly  askc^  him,  my  lord,  who 
was  the  father  of  Joan  Landy's  child,  and  be 
nys  my  lord  was,  and  that  she  nuned  that 
duld. 

&/.  Gen.  This  is  a  matter  ought  to  be  well 
understood.  The  Jury  apprehended  tbe  child 
this  man  meant,  was  the  bastard-child  of  my 
lord  Altham  by  Joan  Landy ;  1  dcaire  to  know 
which  child  you  meant? 

Dennis  Redmond,  I  say,  there  was  a  child 
that  Joan  Landy  had  by  a  sailor,  -or  my  iord« 
or  somebody,  but  this  child  did  not  come  to 
Dunmaine. 

Jury,  Had  Joan  Landy  a  child  ?— 1  cannot 
tdl  whether  she  had  of  her  own  body. 

Was  she  with  child  at  Dunmaine  while  you 
were  a  servant  there  ?— She  was  with  child  in 
the  town. 

Mr.  Duly.  By  the  virtue  of  Tour  oath,  Vaa 
ahe  or  waa  she  not  a  servant  in  the  house  when 
my  lady  came  down  first  ?-^By  virtue  of  m j 
oath,  1  cannot  tell. 

Did  she  live  there  ^— She  was  in  tbe  town» 
to  be  sure. 

Where  wss  Joan  Landy  when  yon  went  fbr 
the  midwife  ?— In  her  father's  boose. 

How  near  was  that  to  my  lord's  bouse  P— »lt 
was  just  below  the  dog-kennel. 

Jury.  Was  not  Joan  Landy  a  servant  in  the 
house  when  my  lady  came  home  ?— i  cannol 
tell  whether  she  was  or  not. 

Mr.  Daly.  Did  not  you  swear  on  tbe  trial 
in  tbe  Exchequer,  that  she  was  in  the  bouse 
When  my  lady  came  down  P— 8he  may  come 
in  and  oiit,  and  1  am  not  full  sure  whether  she 
was  or  not. 

Mr.  Smith.  I  hope  the  Jury  will  take  notice 
that  he  refuses  to  answer  tbe  question. 

Mr.  Daiy.  Do  you  remember  Eleanor  Mur- 
phy and  Mary  Doyle?— Mary  Doyle  I  re- 
member ;  there  were  so  many  they  went  out 
of  my  mind. 

Do  you  remember  Nelly  Murphy  ?— I  can* 
notteli  whether  i  do  renumber  Nelly  Muiw 
pby  or  noL 

Cannot  you  say  whether  you  do  or  no  P— It 
b  impossiMeto  remember,  when  there  were  se 
many  of  them. 

Ut.  Caliagkan.  We  aball  now  produce 
Eleanor  Murphy. 

Mr.  Smiih.  My  h»d,  thia  witnem  has  been 
here  while  Redmond  waa  examined,  and  baa 
hevdwbtt  he  said  upon  tbe  table;  and  it  was 
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a  rale  m^dt  by  your  Itrdthip,  thai  tb#y  tlMnld 
not  exMninc  any  viIocm  Ihat  anne  iato  court 
kdbro  tbey  were  calM. 

Mr.  Wehom,  My  loni,  I  wnl  for  bcr  to  bats 
ber  ready,  thinking  the  croM-eiaminatioa  of 
Bedooad  would  aot  bald  loog,  and  aba  ia  ' 
juaieooia. 


but 
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and 


Mr.  CalbgAaa.    Did  yoa  koow  lord 
kdy  Altbam  ? — Eleanor  Murphy,  Yet. 
Fray,  were  you  ever  at  Duoiuaine?«-Yef. 
Did  you  lire  there  at  a  aenraat  ?— I  did. 
With  wbotn  there?— Witb  lord  aod  lady 
Altbam. 

Can  yoB  tall  whether  mj  lady  waa  with 
child  at  any  time,  or  when  ? — 1  know  the  waa 
Mirered  of  a  child. 

How  do  yoii  know  that?— Becanea  I  aaaa 
bar  the  uifbt  aha  waa  deUrered. 

Give  an  account  of  all  you  know  of  that 
■iatter.-«-Mrt.  Heath  called  me  up,  and  da* 
awad  aae  to  bring  up  a  lauco-pao  of  waler,  and 
have  it  warmed. 

C4mrt.  Do  yoa  kaow  that  Mra.  Heath  ?— 1 
cannot  tell. 

What  waa  abe?— She  waa  my  lady 'a  wo- 
Bian,  waiting-maid. 

Well,  go  OB.— I  biongbt  np  the  water  in  the 
aaocepan,  and  aet  it  a|ta  the  big  parlour  fire. 
Mn.  Heath  called  me  a  little  while  after  to 
bring  it  up  to  the  room  in  a  brown  pan,  and  I 
went  to  my  lady's  raom  with  it,  where  my 
lady  waa  upon  nor  knecf,  and  abe  put  her 
finger  in  it  to  aee  whether  it  waa  too  hot  or 
^•M }  and  aha  teaoMd  aooM  brandy  in  it  to 
atrengtben  the  water,  ai  I  auppoae,  to  waah 
Iha^iU. 

Mr.  CalUgksn.  Where  waa  Mr*.  Heath  F— 
Mm  waa  attending  my  Udy. 

Do  you  know  or  what  my  lady  waa  delivar- 
ad  ?— It  waa  a  boy,  fiw  I  aaw  it  waabed,  and 
Mra.  Sbiela  put  ner  hand  in  her  right- hand 
pocket,  and  brought  out  her  aciaaara  aod  cnt 
aia  navel -airing. 

Who  were  preaent  at  thia  birtk  .^— There 
were  a  great  asaoy  gentlewomen  in  the  room 
that  I  did  not  know ;  but  I  knew  one  of  tbam, 
madam  Butler  from  Rots  waa  there. 

Were  there  any  puldic  reioicinga  at  Dan- 
maine  on  tbie  oocaaioo  ?— Yet,  the  aecood 
nigfat  after  the  child  waa  bom  there  wat  a  bon- 
fire alighted  by  Mr.  TaykNr'a  order  and  Mra. 
Haath. 

Do  you  remember  the  christening  of  this 
child  P««4  knew  the  day  appointed  for  it  to  be 
ehriatened ;  abont  a  month  or  five  weeks  after 
there  waa  a  great  gathering  for  it  of  many 
things. 

Waa  it  ehriatened  ?-*-Doctor  Lbyd  came 
there  i  suppose  to  cbrisften  the  child. 

Who  waa  be?— He  was  the  aunister  of 
Ross,  Sir ;  I  knew  him  before  aod  after. 

Was  it  Mr.  Uoyd  that  christened  it?— It 
was  ha  that  christened  the  child. 
Wbal  name  waa  givcti  to  itf^'^Jfrai  Hmh 
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name  down  to  tlie  hall  and  tokl  amaog  t1»a  nar- 
vants,  be  was  called  James  Aaaaaley. 

Jury.  That  was  bis  christian  namaP-^Tcib 
Jamea  Aoncaley  was  his  chrisiian  name. 

Mr.  CaUughmn,  What  name  was  ha  cbria* 
tened  by?— He  waa  christened  Jaman  A«- 
ncsley. 

Do  you  mean  that  be  was  cbriatanad  Jnaaa 
or  James  Aooesley  ?— James  Anpeslcy. 

Waa  that  his  christian  name  only,  mr  Ui 
christian  and  sirnamv  ? — ^Tliat  waa  the  rhrittwp 
name  and  simasBa  and  all,  aod  they  aaid  it. 

Court.  What  waa  be  called  when  he  waa 
cbrialened  ? — Jamea  Anoasley  bo  waa  called 
indeed. 

Was  he  christened  Jaoaea  Annaalay  f—ftBa 
waa  cbristrued  Jaosea  Annealey. 

Mr.  Callaghan.  Did  you  see  the  cbiUI  aAir 
at  Doomaine  .^-*-Yea,  i  dfid. 

How  often,  once  or  twice  ?-^-Sevaral  tiaanb 
with  Mra.  Heath  a- dressing  of  him,  whan  ha 
would  be  sent  for ;  and  there  never  waa  a 
woman  loved  a  child  better  than  abe  did  Jamip 
Annealey. 

Mr.  U  Bunit.  The  jury  waat  to  know  if 
he  was  christened  Jamea  Aauealey  ?— JS/aansr 
Murphy,  He  waa  obrisieoed  Jamea  Aoneaiey> 
Juru,  How  do  you  koow  that  ?— >Tbia  «aa 
what  Ibaard  Mra.  Heath  tall  to  all  the  aarvanta 
in  the  hall. 

Mr.  Callaghan,  Pray,  how  long  did  yoa 
continue  after  tbk  cbrisicning  at  DuniMaaf 
-~A  good  while. 
How  long  ?--I  believe  a  quarter  of  a  year. 
Where  was  that  cbikl  during  that  tiOMf-v 
Ho  was  aentlaJoanLiBdy'aottttOMifnaiaba 
took  him  with  her. 

Do  you  remember  the  time  of  my  taad  Ml 
lady 'a  pai  tiug  ?— I  waa  not  there  then. 

But  do  you  remember  the  time?— I  da  Ml 
remember  the  time. 

Was  it  before  or  after  that,  that  Joan  Laady 
got  the  nursing  ?— 9b«  got  the  nnrsang  tba  day 
that  iia  was  obristened ;  abe  caaM  to  aaian 
him  tlie  day  before. 

Where  did  you  go  when  you  left  DonnMtea? 
—I  went  to  Roes,  after  1  left  Dunmaina. 

Did  you  aee  the  chilil  after?—!  mwar  warn 
iha  child  after,  oaly  once  that  ha  came  lo  Mnaa 
with  my  lord  in  the  coach. 

Do  you  understand  what  f^jchriatian  aapM 
and  what  asimame  is? — Yes. 

What  waa  the  cbild'a  airoaBie?^Hia  ar- 
name  is  Annesley. 

And  what  bis  christian  namrP    Hia 
tiaa  name  is  Jamea. 

Waa  Annesley  his  aimsosa  ar  christian 
when  he  was  christened  ? — it  waa  a    ' 
Aanodey. 

[Croaa-exsromation .] 

Mr.  Spring.  TeU  ma,  r»collei*t  who  wam 
present  when  the  child  waa  bom  hrsidas  ya«  f 
—There  ware  several. 

Nanse  them  —Madam  Butler. 

Wbaelae?— Idonoi  know,  it  ia  aa  kiay 
I  abouhi  have  a  good  bead  to  reflMmbar 
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Do  voa  remember  were  any  of  the  senraots 
by  f — 1  retiiember  some  of  the  serfants,  Mary 
iSoyte  was  by. 

Was  Mary  Doyte  in  the  room  ?— She  was  Id 
the  room,  aod  Mrs.  Heath. 

And  who  else  ? — Why,  some  gentlewomen, 
I  cannot  teli  who  they  were. 

Ha?e  not  yon  as  good  a  memory  now  as  a 
year  a^f-~l  ba?e  not. 

Is  not  it  as  good  now  as  lost  year  P— 1  do  not 
know  bat  it  is. 

Was  not  Mary  Doyle  there  and  madam 
Botler  f"^ Yes,  they  were. 

Do  yon  remember  any  more  P — I  do  not  re- 
member any  more. 

'    How  long  had  Mary  Doyle  been  in  the  ser- 
vice before  the  birth  P— I  cannot  tell  indeed  that. 

What  name  did  she  go  by  then  P — By  Mary 
Doyle. 

8be  was  not  married  then  P— I  nerer  beard 
•he  was. 

Which  of  you  was  in  the  serriee  first  P — I 

M  first 

,    How  long,  pray  ?— Why,  a  good  while ;  I 
do  not  remember  now  long. 

How  long  were  you  there  after  the  child  was 
bor^P— I  was  there  half  a  year  almost,  not 
half  a  year. 

And  bow  long  was  yon  there  before  P — Near 
hand  a  quarter  before. 

What  were  you  in  the  family  P — I  was  laun- 
dr?-niaid. 

Were  you  the  head  laundry-maid  P — No. 

What  was  the  name  of  the  upper  one  P — I 
cannot  remember  her  name. 

Recollect. — It  was  a  strange  sort  of  a  name, 
I  cannot  recollect  it  now. 

How  lon^  do  you  say  you  li?ed  in  the  ser- 
vice before  Sie  birth  P—Near  hand  a  quarter  of 
a  year. 

And  how  long  afVerP— About  half  a  year. 

Where  were  yon  at  the  time  of  the  great 
•te&pseP— I  do  not  know. 

Do  you  remember  it  P — I  do  not  remembar 
it,  but  I  remember  there  was  great  thunder  and 
rain. 

Do  not  you  remember  the  great  edipse  se- 
veral years  affo  P— I  do  not  remember  it  now, 
hat  I  remembisr  thunder  and  rain. 

How  came  you  to  remember  last  year  what 

foa  do  not  i^member  now  P— Why ,  what  did 
remember  then  ? 

t^T,  Spring.  The  eclipse. 

I  ask  you,  upon  your  oath,  where  you  were 
at  the  time  of  the  eclipse  P — I  was  at  captain 
Butler's  at  this  time  of  the  thunder  and  rain. 

War  there  any  darkness  of  the  sun  in  the 
■Mrntng  at  the  time  of  that  thunder  and  rain  P 
—I  do  not  remember  it. 

Were  you  not  a  servant  at  captain  Butler's 
at  the  time  of  the  eclipse  P — I  was  there  when 
this  thnnder  and  rain  was,  the  eclipse  was  in 
the  eYeaing. 

By  virtue  of  your  oath,  do  not  you  remem- 
ber the  great  eclipse  of  the  sun  P — ^By  the  vir* 
tiie  of  my  oath,  I  do  not  remember  any  other. 

Was  uiat  thttader  bafera  or  aftiK  the  child 
VUJU  XYIIL  I 
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was  bomP — ^Tha  thunder  was  since  he  was 
bom. 

Were  not  you  in  captain  Butler's  serrtce 
thenP — I  was  m  captain  Butler's  house,  but 
not  in  the  service. 

Were  not  you  a  servant  at  Dunmaine  before 
lady.Altham  came  to  Dunmaine  P — I  was  no| 
in  It  when  she  came  there,  it  was  Mrs.  Heath 
hired  me. 

Court.  How  long  did  you  live  at  Dunmaine 
before  my  lady  came  P — »he  was  there  bdfora 
I  went  there. 

How  long  were  you  in  the  service  before  my 
lady  was  brought-to-bedP— Near  a  quarter  of 
•  year. 

And  how  long  after  P — Haifa  year. 
Do  you  remember  the  great  darkness  P— I 
do  not,  my  lord. 

But  you  were  asked  whether  you  remem* 
bered  it  when  you  were  examined  on  the  trial 
in  the  Exchequer,  and  you  said  you  did  P*<- 
Why,  they  only  asked  me  then  if  I  remembered 
the  eclipse,  and  I  said  I  remember  that  there 
was  sucn  a  thing. 

By  virtue  of  your  oath,  did  yon  never  say 
that  you  remembered  the  eclipse  P — I  do  re- 
member that  darkness. 

What  darkness  was  itP — It  was  a  thunder 
and  rain. 

Was  that  while  you  lived  at  Dunmaine  P— 
It Vas  after  I  lef^  Dunmaine. 

What  time  of  the  day  was  itP<^It  was  in 
the  evening;  in  the  afternoon. 

How  k>og  did  it  continue  P — ^Tlie  rain  held  a 
quarter  of  an  hour. 

Did  you  mention  any  thunder  and  rain  when 
you  were  exatnined  before  P— I  was  not  asked 
any,  my  lord. 

Do  you  remember  an  eclipse  that  happened 
about  th^  time  of  the  birth  P — 1  do  not  remem- 
ber any  but  that  eclipse  that  was  in  the  even* 
injgf,  that  there  was  thunder  and  rain  along 
with  it. 

Mr.  Spring,  Were  you  not  at  Dunmaine 
House  when  my  lady  came  down  P— No,  I 
was  not. 

Did  you  ever  see  her  before  you  saw  her  at 
Dunmaine  P — No,  indeed,  1  never  did. 

Did  she  go  to  Dublin  while  you  were  in  the 
service  ? — Not  that  1  know  of. 

Could  she  be  absent  a  month  or  two  and  yoa 
not  know  of  it  P — No,  she  was  not,  in  my  ser- 
vice at  all,  without  sheM  go  to  church. 

Did  not  you  swear  formerly  that  you  weri(. 
in  the  house  when  my  lady  came  first  P— in- 
deed, I  did  not. 
Where  were  you  hired  P— By  Mrs.  Heath. 
Where  P— In  the  parlour  at  Dunmaine. 
And  you  never  saw  lady  Altham  before  P-^ 
Indeed,  I  never  did. 

Did  not  you  say,  when  you  were  examined 
before,  that  you  bad  seen  her  at  RosaP — In- 
deed I  did  not,  without  they  took  me  up  wrong. 
Court.  Did  not  yon  swear  upon  that  triiu, 
that  you  were  in  the  service  a  good  while  be- 
fore my  lady  came  down  P— No,  upon  my  wocA 
I  did  not|  my  lord. 
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^  Mr.  Spring,  Did  yon  Dot  tajr,  that  iht  fint 
time  you  saw  my  lady  wai  at  captain  Butler*! 
before  you  were  a  ■enrant  at  Duamaine? — 
Upon  my  oath,  I  did  not,  that  I  remember. 

Now,  I  ask  you  m  ho  were  the  ifodfatheri 
•od  (r<>droother  to  thia child? — Mr.  Coldough, 
Mr.  Cliff,  and  Mrs.  Pi^  were  |fosii|>s. 

What  Coldoogh  ?— Of  Roaigurland. 

What  was  his  Ctiristian  name  ?— Anthony 
Coldough. 

Who  were  the  other  gqadpsf— Counsellor 
Cliff,  snd  madam  Picrot  of  Tvoiern. 

Whose  wife  was  she? — ^Why,  was  not  she 
captain  Pigot's  of  Tjntern? 

I  ask  yuu  whose  m  ife  she  was  ?— -She  was 
callfd  madam  Piferot  of  Txntem. 

Was  not  she  captain  Figot*s  wife?—- 1  can- 
not tell,  but  she  went  by  tLat  name. 

By  what  name  did  tou  '^ass  vourself  atthat 
time? — Eleanor  Hovilett,  aud  my  husband's 
name  is  Murphy. 

Do  you  know  one  Bridget  Ilowlett  P-^Yes. 

Was  she  a  servant  to  my  k»rd  AHbam? — 
We  lived  there  at  the  same  time. 

Who  was  butler  then  ?-Charles  Magher  was 
Initler. 

Did  you  know  one  Holph  that  was  butler? — 
Rolph  was  not  there  in  my  time. 

Did  yon  know  Mrs.  Weedon?  Was  she  in 
the  house  ? — I  heard  talk  of  htx ;  she  was  not 
in  the  house  because  she  was  under  an  ill  cha- 
racter. 

Where  did  she  live  then  ? — She  was  at  the 
bridfl^  below. 

How  near  was  that  to  Dunmaine  ?— To  the 
best  of  my  knowledge  near  half  a  mile,  I  can- 
not tell  how  long. 

Do  you  remember  Mrs.Setwright? — I  do  not 
temeniher  her. 

Who  was  house- keeper?— I  think,  Mary 
Doyle,  that  had  the  name  of  bouse- kee|ier. 

Where  did  yen  live  before  you  came  to  cap- 
tain Butler's?— At  Frank  White's,  in  Ross. 

Where  did  you  live  after  yon  left  lord  Al- 
lham*s?— At  no  place,  1  was  with  my  own 
peonle. 

Did  you  ever  lire  with  one  Macnamee  ? — I 
did  indeed. 

Did  von  live  with  him  before  or  after  you 
leftlord  Altham's?— That  was  after  IleftlonI 
Altham's. 

Jury.  Name  the  gossips  over  agalu ;  how 
many  were  there? — ^Three. 

Name  them.^-Coonselior  Cliff,  Anthony  Col- 
dough from  Rossgarland,  and  Mrs.  Pigotof 
Tyntem. 

Court,  This  is  a  positive  witness  to  the  birth, 
if  you  can  possibly  beUeve,  gentlemen,  that  she 
is  a  woman  that  deserves  your  credit. 

Serj.  Marshall.  I  hope  your  lurdship  won*t 
make  any  remarks  upon  the  witnesses  till  vre 
come  to  the  close ;  if  we  are  to  support  the 
credit  of  our  witnesses,  as  they  appear,  we 
•hall  never  have  done. 

Court,  I  say,  if  she  be  a  person  of  credit; 
you  would  not  hate  me  ssy,  she  isa  perwe  of 
wdotdMcdcraOil, 
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Ifofjr  DoyU  9wom. 

Mr.  Harding.  The  neit  witoeas  wo  pwrfnct 
is  Mary  Doyle :  ahe,  my  lord,  is  a  wimcat  loliia 
birth. 

Did  yoo  know  Arthur  late  lord  Altknaf 

Alary  Doyle,  Yes,  Sir,  I  did. 

Did  you  iioow  bis  lady  f— Yta,  Sr. 

How  came  you  to  know  them  f— ficoftUM  I 
was  their  senrant,  9kt. 

When  were  you  in  their  serrictf  P— That  m% 
good  while  ago,  it  ia  bard  fur  me  lo  rcaMoabcr  it 
now. 

Ifow  k>n^  do  you  think  it  ia? — I  beliovo^  to 
the  best  ot  my  knowledge,  nino  or 
thirty  years  tliis  May  next 

How  long  do  you  say  it  is?— It  b 
thirty  this  May. 

Kecollect,  woman,  how  many  yean  ii  ft 
stoca  you  lived  there ;  is  it  Dine-aad-tweaty« 
or  thirty,^r  now  maiiy  f— itis  thirty  tb»  Maji^ 
since  you  will  have  it  so. 

During  your  knowkdge  of  lady  Altkoa 
the  with  child  ?*-8he  was  with  child. 

>\  as  alie  delivered  ? — She  was  indeed* 

Whetv? — In  her  own  bouse  at 
Sir. 

How  do  you  know  that  ? — I  was  by,  8ir» 

Were  you  present  ?— 1  was  indeed. 

Was  any  body  else  present  ? — ^Tbero  wai. 

Who?— Three  or  four  servants. 

Who  were  they  ?— t>ne  Nell  Murphy, 
Mrs.  Heath  first,  and  Eleanor  Murphy. 

Were  there  any  gentlewomen  there  ?— Then 
was  madam.  Butler,  and  tome  otheio  1 4a  att 
kuow. 

Was  the  child  christened  P— He  was. 

By  whom  ? — By  one  Lloyd  out  of  Ron, 

W  ho  was  he  ? — A  minister  and  corale* 

Of  what  place  ?^OI  Koss. 

Who  were  the  godfathers  and  godmother P 
— ^Tothc  best  of  my  knowledge,  Mr.  ColdiOfh, 
Mrs.  Figot  of  Tyntem,  and  Mr.  Cliff  ftoa 
Ross. 

Were  there  any  rejoicings  opoo  Ihlt  o» 
count? — A  great  deal.  Sir. 

When  and  where? — In  the  boose. 

Tell  what  rejoicings  titcre  were.p- 
were  the  best  of  liquors,  and  the  best  of 
and  rejoicing  every  way. 

Was  there  a  bonfire?— There  waa. 

When  was  that  bonfire  ?— The  oight  ofUr 
the  child  was  bom. 

Pray  now,  what  came  of  that  child  aiWf-* 
Indeed  I  do  not  know ;  there  was  a  ourae  thaio 
that  had  him,  for  I  left  the  place  a  few  doyi 
after  he  was  christened  ? 

What  was  the  nurse's  name  P— To  tho  h«t 
of  my  knowledge,  her  name  was  Landy. 

How  long  did  you  stay  after  thecbrialeoiog  f 
—I  left  the  house  a  lew  days  after. 

Court,  Did  you  see  my  lady  delivatt^  f.^ 
Indeed  I  did,  1  was  an  eye-wimeso  to  it,  lor  I 
was  in  tlie  room  all  along. 

Are  yon  sure  whether  Mrs.  Heath  wai  m 
the  room  or  not?-*Ijideod  aho  woafinofli  ibi 
Ant  to  tho  hnc» 
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[CroM  •emniDatioii.] 

Mr.  Spring,  Yoa  tay  Joan  Landy  was  the 
Done  f — Yet,  Sir. 

Wat  she  married  or  a  single  woman  ?— I 
heard  bv  e? ery  body  in  the  bouse  that  she  was 
nutrried. 

To  whom  f— To  one  Mac  Cormack. 

Were  they  li?ing  together  at  that  time  in 
their  own-  house  ? — I  do  not  know  whether  they 
were  or  not 

Where  did  they  tire  then  ?— They  lived  in  the 
town. 

At  what  tima  was  this  birth  and  christening  P 
«^]t  was  io  the  month  of  May. 

The  latter  end  or  the  beginniog  of  May  ?— 
The  latter  end  of*  May. 

Court,  How  long  was  it  between  the  birth 
and  the  christening  P — Between  three  and  four 
-weeks  or  thereabouts. 

Was  it  both  bom  and  christened  in  May  P-— 
A  He  was  bom  the  latter  end  of  the  month  of 
May. 

iVere  you  there  at  the  christening,  or  did 
you  leave  the  serrice  before  it  P — It  was  after 
the  christening  I  left  the  house. 

What  was  yoor  service  P— A  chamber-maid, 
my  lord. 

Mr.  Spring,  How  long  were  yon  in  that  ser- 
vice bcAore  this chiM  was  bora?— Just  three 
months. 

How  long  before  this  were  yoa '  acquainted 
with  Joan  Landy  P—Ncver  'till  I  seen  her 
.fiiere. 

i>o  yon  know  whether  she  had  a  child  or  not  P 
«— I  heard  that  she  had  a  child. 

By  whom  P — I  do  not  know  by  whom. 

Yoa  said  just  now  that  Mrs.  Heath,  Mrs. 
butkr  and  Nelly  Murphy  were  present  at  the 
birthP— Idid,  Sir. 

Were  there  any  more  but  them? — Indeed  I 
do  not  know,  for  my  part  I  do  not  remember 
them. 

How  long  before  that  had  you  known  Eleanor 
Jflnrpby  P — I  never  seen  her  till  I  saw  her 
there. 

What  was  her  name  then  ?•— Eleanor  How- 
lett 

Had  yon  ever  any  children? — I  ought  to 
have  one  boy. 

How  old  IS  be  P — He  is  thirty  years  of  age, 
hut  I  had  a  son  before  that  time. 

Which  was  in  the  service  first,  yon  or  Nelly 
Blurphy  P — She  was  in  the  house  before  me, 
and  afler  to  the  best  of  my  knowledge. 

What  is  your  son's  name  ? — Edward  Cosker. 

How  manv  husbands  have  you  had? — I 
sever  married  but  one  man. 

How  come  you  to  go  by  the  name  of 
Doyle? — Mary  Doyle  b  my  own  maiden 
IMnie. 

Where  do  you  live  now  P— *I  live  now  at  the 
fcrt  of  Duncannon. 

How  came  yon  to  stile  yourself,  in  an  affi- 
davit you  lately  made,  Mary  Doyle  of  Eavilly  P 
•^-Because  I  lived  there. 

How  many  years  ago  19  it  siiift  yoa  livad 


there  P— Thirty  yean  thia  May  since  I  lived 
there. 

Were  you  married  when  yon  lived  there  P*«I 
was  five  years  before  that  a  married  woman. 

Where  did  you  live  before  you  came,  to 
Ravilly? — In  the  county  of  Wexford, 
'  Where  there? — I  forgot  the  name  of  tha 
place. 

Recollect  where  yoa  lived  before  yoa  lived 
at  Ravilly  P — At  Harrolstown. 

How  long  did  yoa  live  there?— I  cannot  re- 
member. 

Where  did  yoo  live  before  yoa  lived  at  Har- 
rolstown ? — 1  lived  in  the  county  of  Widdow. 

Where  there  P-^Oh !  the  Lord  knows  where^ 
I  cannot  remember. 

Where  did  you  go  when  you  left  Ravilly  P— - 

To  Low  Grange  in  the  county  of  Kilkenny. 

Do  you  know  one  Daniel  Hughes? — I  do. 

Did  he  ever  live  with  yon  ?-He  lived  in  tha 
house  with  me  at  Ravilfy. 

What  is  he  to  you? — He  is  my  bosband'a 
nephew. 

How  long  did  you  live  at  Low  Grange  ?*«I 
lived  six  years  there. 

How  long  at  Ravilly  ? — Six  years.  And  it 
was  (he  year  that  I  went  to  Ravilly  that  1  waa 
at  Dunmaine,  for  my  husband  and!  parted. 

Where  did  your  husband  and  you  part  ?•-*- 
We  parted  there. 

Where? — At  Harrolstown. 

When  were  you  brought  to-bed  of  yoor  son  P 
— ^TheLord  knows. 

Were  yon  in  service  before  yoa  went  to  Dun* 
maine  P — I  was,  in  the  county  of  Wexford  and 
county  of  Wicklow. 

Where? — At  one  Osborne's. 

How  lonff  did  yoo  live  there? — I  was  a 
twelvemonth  there. 

Was  that  before  or  after  yoa  were  married  ? 
—Before  I  was  married. 

How  old  do  yon  say  your  son  is  ?— I  say  he 
is  thirty  years  old  next  May. 

Where  was  he  bora  ? — I  cannot  remember. 

Do  yon  know  Robert  Cosker  ?•- *I  do  know 
bim. 

Court,  What  is  the  tendency  of  this  exami- 
nation P 

Mr.  Spring.  This  examination  tends  to  prove, 
that  she  was  a  married  woman,  and  lived  with 
her  husband  at  the  time  she  pretends  she  waa 
a  servant  at  Dunmaine  ? 

Who  was  cook  at  Dunmaine? — I  do  not 
know  his  name. 

Did  yon  know  the  honse-keeper  P— 1  do  not 
remember. 

Do  you  remember  major  Fitz-gerald's  being 
at  Dunmaine? — There  was  one  Fitz-gerald 
that  lay  there  one  night,  and  I  do  not  Know 
whether  he  was  a  msjor  or  a  captain ;  the  oer- 
vants  told  me  he  was  one  out  of  the  oonnty  of 
Carlow, 

Do  you  remember  Sarah  Weedon  ?t— {  neret 
seen  Sarah  Weedon  but  once. 

Did  you  know  Mrs.  Setwri^t  the  lioaat* 
keeper  P— I  never  knew  ber|  1  do  not  kHOW 
what  was  b9r  name. 
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Who  wu  the  lauiMtreM  F— Then  wu  NcDjr 
Uiirphy  iDit  uMthcr  orcrber,  but  I  do  notra- 
HMinber  faer. 

Wba  wM  batler? — One  Vl*gbm. 

Do  vcti  remember  Bonrk  Uia  pcMtilUoD?— 
Inde«>l  I  do  not. 

How  kiDg'  befbra  joa  left  the  wrrice  did 
Dcnuii  Redmond  leave  itf— U«  i*m  Iberc 
before  me  and  ai\er  tM, 

Ha>r  loaf  did  yon  eUj  there  after  ibU  birth? 
— I  atayed  after  the  cbriileniDg  two  or  three 
davs. 

Do  you  remember  the  (rrcat  edipM  ot  tlie 
aun? — I  do  Dot  remember  jL 

Hr.  Morton.  The  oeit  witncn  nill  be  one 
Mary  Freeman,  who  will  pro>«rto  yoar  lord- 
•hip  and  Ibe  jnry,  that  she  mw  my  lady  Al- 
tham  at  Dunmaiae  big  with  child,  aiiil  saw  tlie 
child  ia  the  care  of  Joan  Laflan  ;  that  Mra. 
Beath  wai  particularly  rnnil  ol'  it,  and  that  itie 
ba*  aeen  the  child  « jlh  my  lady  id  a  coacb 
frequently  afterwards. 

Jlfnr;  Fitcinaa  awom. 

Mr.  IJorlon.  Did  you  know  the  lata  lady 
AhhamP 

JWur^  Frteman.  I  did.  Sir. 

Where  did  you  firat  lee  her  f — In  Tyntem, 
•t  madam  Pisol'a. 

At  the  Lme  yon  knew  her  there,  what  con- 
dilioD  did  ihe  appear  to  be  in  ? — abt  appeared 
to  me  aa  a  woroaa  in  ber  caae,  with  child. 

Did  she  atijiear  bl^;  ?— She  did  indeed,  Sir. 

At  what  time  waa  Ihia?— Tu  the  t>e«  of  my 
knowledjie,  it  was  a  little  liefure  Chriitinat  in 
the  year  that  king  Geor^  the  lirtt  came  in. 

Can  you  tecoTleet  whether  before  or  after 
Cbriitmu  ? — That  waa  the  time  that  eaq. 
Pipol  had  the  bonfire  in  Tjutero. 

Waa  it  before  or  after  that  bonfire  ?— Before 
the  bonfire,  for  we  had  it  at  Michaelmas. 

Did  vou  erer  tee  my  lady  afierwardi,  and 
where? — I  leenherin  Dun maine  very  often. 

Whan  you  saw  her  there,  did  vou  aee  any 
child  in  and  about  that  house  Y — I  did  ludeeJ, 
upon  my  word. 

^Vhnt  child  waiit?—!  teen  the  child  with 
Jnan  LaifdD  tending  of  it,  at  the  time  madam 
figai  seat  a  letter  by  me  there;  I  tean  it 
mighty  well  drested  h  iib  Juan  IjitTati  in  Dun- 
tniino  bouse,  al  the  time  of  the  letter  I  wai 
■ent  Willi  to  be  delirered  to  my  lady  Allhani. 

Did  ynu  deliver  Ihe  letter?—!  k"c  it  to 
Mr*.  Heath,  into  her  owo  hands,  sniTshe  went 
vp  stairs  with  it  to  my  laily,  and  luld  me  when 
ahe  came  down,  that  my  lady  was  unwell,  snd 
could  nnt  gis e  me  an  answer. 

Did  you  sea  the  child  at  that  lime  ?— 1  did 
■ec  the  child  thai  very  instant  in  the  presence 
of  Mra.  Heath. 

Wss  Mrs.  Heath  prraeniN-It  was  in  her 

C-eience  the    minute    that    I    dclifercd    the 
Iter:  Joan  Laffan  was  in  the  kitchen  with  tbe 
child  in  her  arms. 

What  time  of  the  year  was  this? — It  was 
■bout  this  lime  of  tbe  year,  I  canDOt  tell  what 


Jury.  Are  yon  ear*  that  Hn.  BaMk  «w 
present  and  saw  tbe  cbiM  F— Joao  l^Aa  hat 
the  child  Id  ber  arms  ia  tbe  ursMBae  of  Msfc 
Heath,  when  I  deiirered  tbe  Mter  to  ber. 

Hr.  Mortau.  At  tbe  tiraayon  ssw  thk  ckS^ 
tbeu,  or  any  other  tima,  wbal  MHice  dkl  m> 
sec  Mrs.  Heatb  takeof  ur-^-Why  MMd.flk, 
upon  my  word,  I  know  do  more  Ibn  tW  I 
was  going  to  the  fsir  of  Ross,  and  I  saw  h« 
bring  out  tbe  chiU,  and  she  put  »  bnadla  tf 
cUxhes  into  my  lady's  coach • 

Bui  I  ask  you,  whether  at  ib«  tinM  thai  ;•■ 
saw  Ibis  child  when  you  went  with  the  ktlar, 
aiKl  then  obaervod  this  child  in  Sin.  Hoalh^ 
presrncr,  you  observed  Mra.Heatb  to  lakaau 
notice  of  it  P-~tibe  did  take  noiica  of  it,  pasa- 
cula^ notice,  and  was  playing  with  it;  indaari 
shews*. 

How  old  waa  tbe  ohiM  tben  f — ft  mam  abNl 
a  year  aod  half  old,  to  tbe  best  ef  By  ka&m- 

What  sort  of  a  ehiU  was  it  ?— It  waa  a  MM* 
liglit-headed  child. 

Did   Mrs.   Heath  tak«  DOliee  ofit  m  Iha 

child  of  a  peraen  of  consequence  f — 8b«  M 

As  tlie  child  of  whom  ?— Aa  a  geotlaoUB^ 
child. 

Whose  diild  waa  it  cotwdered  tobaF— II 
Has  conaidprrd  my  lady  Allham'a  and  mf 
lord's;  as  1  heanJ,  it  waa  called  the  jenac 
lord,  young  Jemmy  Anoealey  ;  any  otker  I 
cannot  tell  you. 

I  aak  you  wlielhcr  at  any  lime  after  tbi^ 
., .    f.f,i^  jg  company  with  lady  Al- 
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Where  waa  the  next  place  ? — I  did  not  MC 
it  after  that  lime,  lotbe  h«st  uf  my  knowledge^ 
till  I  seen  him  si  Ilww  at  msdam  BuUer's, 

Who  did  you  see  hiui  wiih  tlien? — Ha  waa 
ia  madam  Butler's  arms,  for  he  waa  brought 
from  Dunmaiae  ilial  rery  day,  and  abc  r^ 
ceived  Ihe  child  sod  carried  il  uii  suirs  to  my 
lady.  ^ 

Who  brought  it  10  Ron  ?—  I  cannot  tell. 

Al  this  time  in  whose  company  vraait?— 
Therfl  was  nobody  bat  Mis.  Ueaib  that  ame 

Now  I  ovk  younbelherihe  child  that  yaa 
•aw  al'ttr  al  Uoss  was  the  same  you  saw  at 
Daumsine? — 1  cannot  tell  that,  8tr,  but  tiw 
child  was  Ibcre. 

Was  Mrs.  Heath  present  at  Butler's?— Bba 

Did  the  at  Uiat  place  lake  any  notice  of  Iha    ' 
child.* — I  cannot  tell  you,  Sir,  it  was  at  tha 
head  of  the  stairs,  and  1  cannot  tell  ihaL 
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Mr.  Edm.  Malont.  Do  you  tcmember  tha 
vear  that  vo"  saiv  my  lady  with  child?— ^ 
The  wav  k'iDff  George  the  first  catne  in. 

WDRshe  biguith  child  thpo?— Mie  was. 

T'ln  say  it  was  ihe  year  king  Gcor^  cama 
in  ? — Il  was  the  yesr  he  came  iu. 

>Vas  il  not  about  Christmas  you  said  ? — And 
was  not  that  tUe  yeai  king  Uei^e  came  ia. 
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Lmk  you,  if  too  did  not  tay  you  saw  my 
lady  biir  with  chikl  about  Chriatmas? — It  was 
about  Cbristmas. 

Wbere  did  you  fee  her  tbenP — At  Tyntern. 

Was  it  before  or  after  Christmas  ? — it  was 
before. 

You  went  from  Mrs.  Pigot's  wUh  a  letter  to. 
Dunmaioe  ?—  I  did,  8ir. 

What  time  of  the  year  was  it  ?— In  -the 
sprinf^. 

Of  what  year? — I  cannot  tell  as  to  that 

Was  it  the  next  springy  alter  you  saw  her  with 
child  ?— Indeed  it  was  not,  nor  the  B|iring  after. 

See  if  you  can  recollect  the  year  ?— I  can- 
not recollect  tlie  year. 

You  knew  counsellor  Pigot?— I  knew  him 
very  well. 

Had  any  accident  happened  to  bim  tben  ?— 
No,  Sir,  it  was  after. 

How  soon  after? — I  do  not  know. 

Did  not  he  break  his  leg  in  the  county  of 
Tipperary  ? — 1  cannot  tell  that. 

Uo  you  remember  the  time  he  broke  bis 
leg? — -I  was  not  in  the  family  then,  but  in  the 
town. 

Was  Mrs.  Pigot  at  home  when  he  broke  his 
I^g?— *I  believe  so. 

Did  she  go  to  him  ? — She  went  to  him. 

Did  she  go  from  Tyntern  to  him  ? — She  did. 

Serj.  Marshall.  The  next  witness  is  one 
Thomas  Elton,  by  trade  a  glazier;  he  was 
called  to  Dunmaine  upon  some  necessary  re- 

Sairs  of  that  house  some  time  after  the  birth  of 
Ir.  Annesley  ;  and  he  will  give  your  lordship 
/  an  account  that  he  saw  this  child  in  the  house, 
when  he  was  there  at  work,  greatly  taken  care 
of  by  his  father  and  mother,  and  I  believe  by 
the  prisoner  at  the  bar. 

Court,  If  you  have  any  new  witnesses  to 
any  new  matter,  produce  them ;  you  have  pro- 
doced  witnesses  to  all  the  points  of  the  indict- 
ment already. 

Thomas  Elton  sworn. 

Sen.  Marshall.  Pray,  sir,  what  trade  do  tou 
Ibltew?  \  ■ 

Thomas  Elton,  I  am  a  glazier. 

Do  you  know  a  place  odled  Dunmaine  ? — 1. 
^Sir. 

Were  you  at  any  time  and  when  at  that 
Isoose? — I  served  my  apprenticeship  in  Roes 
to  James  Morris  of  Ross,  and  I  was  at  Dun* 
nauie  bouse  several  times. 

In  what  year? — ^To  the  best  of  my  memory, 
I  was  bound  apprentice  in  the  year  1715. 

And  what  time  were  you  at  Dunmaine  house? 
1  was  there  I  believe  at  several  times. 

Name  any  particular  time. — I  was  there  in 
that  same  year,  and  in  1716  and  1717,  and 
till  the  separation  of  my  lord  and  lady  was. 

Who  did  you  see  there  ? — The  lord  and  the 
laily  was  there. 

Whom  else  did  you  see  ? — I  seen  Arthur  lord 
Altham  and  his  lady,  I  seen  Mary  ileath. 

Do  you  know  any  other  of  tl:at  tatnily  that 
arete  there  ?— I  have  remembered  to  see  a  child 
there. 


What  child  was  that  ?— A  child  as  I  thought 
was  the  sun  of  Arthur  lord  Altham. 

Where  was  lady  Altham  when  you  saw  tlug 
son  ? — In  the  bouse,  Sir. 

In  what  manner  was  this  child  treated  ? — If 
you  please  1  will  tell  you.  I  am  a  glazier  bj 
trade,  and  at  work  in  the  house  at  several  timet 
1  was. 

What  year  was  this  that  you  saw  the  child  ? 
— In  the  year  1716,  to  the  best  of  my  knowr 
ledge ;  and  upon  the  same,  1  was  up  in  thm 
lady's  chamber  at  work,  and  a  messenger  cams 
up,  I  did  not  turn  my  face  about,  nor  do  not 
know  who  it  was,  and  I  heard  a  messenger  say*. 
Young  roaster  is  belowc  in  some  time  after 
my  lady  called  Mary  Heath,  and  said.  Go  and 
bring  up  my  child.  With  that,  I  seen  th* 
child  coming  up,  and  upon  the  same,  my  ladj 
embraced  it  as  she  was  sitting  upon  the  bed.    ' 

What  year  was  this? — I  think  was  it  1716w 
And  she  kept  it  tliere,  during  the  time  I  was 
at  work,  which  was  close  upon  an  hour. 

[Cross-ejiamination.] 

Mr.  'Recorded.  Say  in  what  time  of  the  year 
1716  this  was  ? — I  cannot  tell. 

Was  it  in  spring,  or  summer,  or  winter  ?-^i 
CP.nnot  tell,  upon  my  word. 

Was  it  after,  or  before  Christmas  ?— Indeed 
I  cannot  tell.  Sir. 

Upon  your  oath,  was  it  not  in  the  year  1717  f 
— Upon  my  oath,  it  was  not  in  1717. 

Well  then,  what  time  was  it  in  1716? I 

cannot  tell.  Sir. 

Upon  your  oath,  was  it  in  1716  ? — It  was  i« 
1716,  but  I  cannot  particularly  guess  at  the 
time ;  J  cannot  contain  tliat,  it  is  so  long  ago. 

Mr.  Pro6y,  Juror.  How  old  was  the  child  P 
—As  near  as  I  can  guess,  a  year  and  half,  or 
thereabouts. 

Did  you  ever  hold  any  discourse  within  these 
few  days  with  any  body  upon  the  road  ?— ^  did 
not,  upon  my  oath. 

Did  vou  see  nobody  in  a  Finglass  chaise  be« 
tween  Xilcullen  bridge  and  this  ?-^l  believe  I 
saw  your  face. 

Do  you  remember  what  yon  told  me  thea 
about  your  knowledge  of  this  afiiur?— I  do 
not  remember.  / 

Mr.  Probj/,  Yon  told  me  then  you  had  a 
subpoena  the  day  before,  and  thought  it  wais 
very  hanl  you  should  not  know  sooner  what 
you  had  to  swear ;  and  swore  by  your  Maker 
tbere^  you  knew  nothing  of  the  matter.  You 
said  further,  you  were  in  so  great  a  passion  yoa 
threw  the  subpoena  and  shilhng  into  the  fire. 

N.  B.  Witness  Elton  produced  a  paper  and 
said.  Here  is  the  subpoena. 

Sol.  Gen.  1  am  now,  with  some  satisfactioo, 
to  inform  your  lordships  that  we  shall  call  Mr. 
Higginson  ;  he  is  a  person  of  some  reputation. 
We  should  not  call  him  so  early,  but  that  be  is 
falling  sick  and  not  able  to  attend  any  longer. 
This  irentlemsn  will  endeavour  to  prove  that  be 
was  at  Daumaine  at  the  time  of  ttie  assisces  of 
Wexford,  and  wc  will  now  produce  him,  though 
out  of  timci  to  shew  where  my  lady  ww  at 
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that  time,  and  of  her  being  then  wilh  cLilJ. 
You  will  obeerve  he  is  new  called  bjr  way  of 
Mrticipetioo,  and  before  his  tiine. 

Mr.  Proby,  My  lord,  I  bare  someUiiosr  fur- 
ther to  mention  that  tbtkcnan  totd  luc,  which  I 
bad  forfifot. 

8eij.  MankalL  I  desire,  my  lord,  that  Mr. 
Proby  may  be  sv^orn. 

Court.  Von  must  be  sworn,  Sir. 

Ur.  Proby  sworn  to  (;ivc  evidence  to  the  Court, 
and  bis  fellow -jurors. 

Mr.  Proby.  When  he  told  nie  that  it  was 
very  hard  he  should  hare  such  short  warning;, 
mnd  did  not  know  what  he  had  to  swear,  I 
desired  him  by  all  means  to  make  haste,  for 
the  trial  would  be  very  soon,  to  (*et  lo  town 
and  be  instructed  there.  So  I  will,  says  he ; 
and  immediately  he  set  into  a  gallop,  and  1 
acTer  saw  him  until  now  siuce. 
.  8erj.  Mur$kalL  What  x^ere  the  words  he 
said  to  you  ? — He  told  me,  that  he  was  in  sorb 
a  ps^siuii,  that  he  threw  the  subpcena  and  the 
ahilling  iuto  the  tire. 

Mr.  Solicitor,  It  shews  he  was  a  most  un- 
iwilliog  witness. 

Mr.  Proby.  Ills  words  were  tlie80,6y  G— d 
I  know  nothing  of  the  matter. 

8erj.  Mar$halL  Do  not  vou  apprehend  that 
|he  man  meant  by  that,  that  lie  did  not  know  axiy 
thing  of  the  birth  of  this  child  ?— I  cannot  tell 
what  be  meant. 

Upon  your  oath,  Sir,  what  do  yon  think  he 
meant  ?— Upon  my  oath,  Sir,  1  believe  from 
the  subsequent  expressions,  that  he  knew  no- 
thing at  all  of  the  affair. 

Might  not  such  a  person  as  you  saw  here 
clearly  imagine,  that  his  seeing  a  child  in  that 
house  was  nothing  material,  if  he  knew  no- 
thing of  the  birth  of  that  chihl  ? — He  told  me 
be  was  summoned  on  the  trial  between  the  old 
and  young  lord,  and  swore  by  G — d  he  kne^ 
nothing  of  the  matter. 

But  might  not  he  think  that  he  knew  nothing 
material  ? 

Air.  Recorder,  The  jury  will  judge  of  that. 

Mr.  Thoma$  Higginton  sworn. 

Mr.  Solicitor.  Mr.  Higirinson,  prav  did  you 
know  the  late  lord  and  lady  Altham  r 

Higginson.  Yes. 

l>o  you  remember  to  have  seen  either  of 
them^  and  when,  in  the  year  1714  or  1715  f — 
I  saw  lord  Altham  very  ofito  ;    1  had  the  ho- 
nour to   receive  from  the  year  17  tO,  Arthur 
lord  Altham^s  rents  for  part  of  his  estate. 

You  saw  my  lord  Altham  very  often  ?— I  saw 
him  very  often. 

Do  you  remember  to  have  seen  either  of 
them  about  the  middle  of  April  1715? — Yes, 
the  middle  of  April  1715  I  called  at  Dunmaine. 

How  bame  you  to  call  there  F — 1  was  re- 
ceiver to  Arthur  lord  Altbam,  and  Arthur  late 
carl  of  Anglesea. 

Go  on,  and  give  an  account  of  what  yon 
know  of  this  family.— My  lady  I  sa%v  when  I 
aalled  at  Dumaaine,  my  lord  was  not  at  home. 


Do  yon  know  any  thing  of  har  beiaf  with 
child  P— Thai  time  1  saw  her,  I  took  bar  la  bo 
big  with  child. 

Court.  Whattime  was  that f-^IotboMiMo 
of  April  1715. 

Air.  Solicitor.  What  time  in  April  do  jm 
say  i*-.The  middW,  in  Easter  week  1715. 

*Wheie  did  you  sea  her  than  f— At 
maine. 

Inform  the  Court  and  jury  what  look  or  an* 
pearance  she  liad  of  being  with  chihl.*<-4Hhe  ap- 
peared to  tie  big  with  chiM  to  me,  and  towards 
the  last  month  of  her  time. 

Tell  us  wherefore  it  is  that  yon  haio  nada 
vourself  sure  it  was  then  ? — 1  had  a  pocket 
book  in  fihich  I  kept  my  roemoraBdoma  ;  I 
was  receiving  rents  for  the  earl  of  Aiigluaia, 
and  1  sent  my  son  to  teceive  tlio  rants  of  tha 
Nunuy-water  estate  fur  lord  Altham  ;  1  koav 
he  would  be  at  home  with  the  money  ;  and  I 
calle«l  there  for  lord  Aliham  to  send  ooe  la 
£uoiscorthy  with  mo  for  the  money. 

Tlie  Witness's  voice  bemg  weak,  Mr.  Sauib, 
an  officer  of  the  C}ourt,  is  directed  to  repeat 
what  he  should  My, 

Air.  Smith.  Tell  what  yon  taj,  senlenoa  by 
sentence,  and  I  will  repeat  it. 

liigi:insoH,  I  called  to  see  if  lord  Al- 
tham was  at  home  to  send  one  with  mo  to  En* 
niscorthy,  t<)  get  some  money  for  hiaaadf* 

Ditl  you  see  my  lady  or  my  lord  at  that 
time  ?•- >My  lady  only. 

How  can  you  be  particular  coneemiiv  tba 
time  of  ;^our  being  at  Dunmaine  P—Bccaosa 
the  days  ihat  1  receivetl  lord  Anglesea's  rents 
I  had  iteutei'ed  in  my  pocket-book,  and  I  gate 
the  book  to  the  prime  serjeant  Malone  at  tno 
last  trial. 

>Vhat  were  the  contents  of  that  book?— 
Lord  Anglesea's  receipts. 

You  say  lady  Altham  looked  like  a  woman 
big  with  child  ?— She  did. 

What  conversation  had  vou  with  her  then  f — 
Very  little,  only  that  1  asked  for  my  lord,  and 
told  her  what  1  called  for  ;  for  I  dared  not  go 
into  the  house,  for  if  1  had,  lord  Angtcaea 
would  have  turned  me  out  of  the  receipt  of  bii 
rents. 

IVII  what  passed  between  my  lady  and  yon. 
—I  told  her  I  called  to  get  my  lord  to  send,  one 
with  me  to  Enniscorihy ;  and  my  lady  camo 
down  and  made  me  drink,  and  1  drank  a  good 
deliverance  to  her  ladyship  in  two  glaaaea  of 
white- wine. 

Who  did  yon  see  with  my  lady  ?— IJie  maid 
was  there,  but  1  do  not  know  her  name. 

Now  tell  us  how  did  you^ dispose  of  your* 
self  aAer  you  left  Dunmaine  ? — I  went  to  Ko- 
uisconliy,  and  dined  with  major  ilogeratbat 
day  there. 

Where  did  you  go  from  thence  ?— To  n 
friend's  house  in  Wexford  early  next  morning, 
Tliursday  morcing. 

Uecollect  the  day  you  were  at  Dunmaine?— 
I  u  as  there  on  Thorsday  going,  and  Tuadajf 
ooming  back. 
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What  day  did  yoa  ^p  from  Danmaine  to 
Eoniscortby  ? — I  came  from  Duoniaine  to  £q- 
niscortbv  on  Tuesday. 

How  long  did  yoa  stay  at  Wexford  then?"— 
Not  abof  e  au  hour  I  beJiere,  we  had  but  oue 
|iMit  of  wioe. 

Did  you  aee  lord  AUham  at  that  assizes  ?— ^ 
Yes,  be  ga? e  me  the  receipt. 

Did  you  see  my  lady  there?— No,!  did  not, 
Bor  hear  of  her. 

Do  yoo  beliere,  if  she  bad  been  there,  you 
would  not  hare  known  it?  Could  she  be 
there,  and  you  not  see  her  ? — She  might  be 
ll^refbrme. 

Pray,  Sir,  yoo  say  yon  were  recei? er  to  my 
lord  Anglcsea,  did  there  come  any  acconnl  to 
the  earTof  Anglesea  of  the  birth  of  a  child  ?-^ 
Several  of  Ross  tenants  did  come  to  lord  An  * 
glcsea  ia  July— — 

[Cross-examination.] 

Mr.  Jjt  Huni€.  Pray,  Sir,  do  not  yon  say 
Hial  you  were  at  Duamaine  on  £aster-Tues- 
day  P-^I  was  there  on  Thursday  and  Tuesday. 

Were  you  there  on  Easter-Tuesday?-  -I  was. 

What  year  was  it?-^By  my  books  on  Eastei^ 
Tuesday,  io  the  year  1715. 

Where  were  you  the  Monday  before?—^!  be<- 
liete  I  was  at  Mr.  Giffard's ;  1  was  at  Houffh- 
toii'a ;  I  know  1  was  in  that  neighbourhood  on 
Easter*  Monday. 

Upon  your  oath.  Sir,  where  were  yon  on 
Eastei^Monday  ?— I  believe  1  was  at  Mr. 
Thomas  Houp;htan'6  on  Easter- Monday. 

How  near  is  that  to  Dunmaine  ?-*l  belitre 
ibar  or  6Te  miles. 

Why  are  you  so  certain  of  being  at  Dun- 
maine and  at  Houghton's  on  Easter- Monday 
and  Tuesday? — Those  were  the  days  I  re- 
ceiTod  money,  and  th<;y  were  entered  in  my 
book,  that  is  the  reason  of  my  certainty. 

Do  yoQ  know  a  place  called  Peppard's 
Castle  ?— I  do  know  it. 

How  far  from  Dunmaine  is  Peppard's-Castle? 
•^Which  way  would  yoo  have  me  go? 

The  common  road.  How  many  miles  dis- 
tant is  it? — 1  believersixteen  miles. 

Where  were  you  upon  Easter- Sunday  ? — I 
believe  at  Clomines. 

How  neajr  is  that  to  Dunmaine  ?— Four  or 
fire  miles,  1  do  not  know  well. 

How  far  is  Clomines  from  Peppard's-Castle? 
—1  believe  as  far  as  Dunmame,  it  cannot  be 
less  than  16  miles. 

Look  at  that  paper  and  see  if  it  be  your 
liami- writing ;  is  that  your  name? — I  believe 
slit. 

When  you  gave  receipts,  did  yon  date  them 
on  the  days  the  tenants  paid  you  the  money  ?— 
Some  1  did,  and  some  1  did  not. 


£xpUiio  yourself.-^Wben  I  woukl  go  abroad, 
I  would  leave  receipts  drawn  accordin^f  to  tba 
days  the  tenants  promiseil  to  pay  tbeir  renta, 
some  with  my  wife,  and  some  with  my  son,  and 
some  with  Timothy  Murphy  that  received  for 
me. 

Is  that  all  your  hand- writing  ?— I  believo 
it  is. 

Mr.  Le  Hunte,  I  desire  that  paper  may  ba 
read  against  himself. 

Clerk  of  the  Crown.  **  Received  from  Mr. 
William  White  now  and  formerly  the  sum  of 
twenty- five  pounds  sterl.  in  full  his  last  Mi* 
chaelmas  rent,  doe  out  of  Peppard's  Castle, 
&c.  'to  the  ri^ht  honourable  Arthur  earl  of 
Aoglesea,  received  by  bis  lops  order  this  IdA 
April  1715. 
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Tho.  Higginson.'* 


Ctmrt,    That  is  Easter- Monday  that  year  f 

Higginson,  I  will  tell  your  lordship 
how  that  Has.  I  was  io  pay  major  Rogers 
money  for  timber  for  my  lord  Anglesea,  and  1 
left  my  son  th«  receipt  to  get  the  money,  wh6 
was  to  meet  me  there  with  it. 

Is  the  date  your  own  hand  ? — Yes,  I  ba^ 
lieve  it  is. 

And  did  you  date  receipts  before  you  received 
the  money  r — Y«s,  very  often. 

Mr.  Le  Munte-  What  time  did  you  eater 
this  receipt  in  your  book?— ^When  I  cama 
home  again. 

When  was  that? — I  entered  it  on  Wednes*- 
day,  when  he  brought  me  the  money  to  Ennis* 
corlhy. 

What  money  did  he  brinr;  ? — He  brought 
me  sixty  odd  pounds  ;  I  gave  him  eight  re- 
ceipts to  call  upon  the  people  with  them,  and  I 
got  the  money  on  Wednesday. 

When  did  you  enter  those  receipts  in  your 
book  ? — I  believe  I  entered  them  belore  I  went 
from  home. 

How  so?— Because  they  promised  me  the 
payment. 

Did  yoo  draw  this  receipt  at  the  time  that  il 
bears  date?— I  eave  this  receipt  to  Tim  Mur- 
phy or  my  son  before  I  went  awav,  and  thej 
told  me  they  would  be  there  that  day  with  tba 
money. 

See  if  this  be  jour  book  and  hand  writing  ?— 

Was  this  book  kept  by  yoa  ? — It  was.  I  lent 
it  to  Mr.  Wilson. 

Is  that  entry  your  band- writing  ?— It  is  my 
hand- writing. 

When  was  it  entered  ?— It  was  aotered 
when  I  came  back. 

Mr.  Mark  Wkyte.    Reads  the  title,  tIz. 
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Mr.  Le  Hunte.  Where  was  this  book  kept  ? 
—When  Juho  Wilson  came  to  rpceive  the 
rents  of  lord  Angles«a  after  me,  I  lent  it  to 
him. 

Court.  Can  you  now  sjiy  that  it  was  the 
18lh  of  April,  KastiT-Tuesiluy,  that  you  were 
at  Dim  maillot  sikicc  it  A;ip«*ars  by  your  bo«ik 

fou  eiittTCil  receipts  of  ihiil  date  elscuhere  ?— 
\ei\  ei^ht  receipts  for  my  son  anti  Murphy, 
to  give  the  |>eople  timt  paiil  the  mnnoy. 

fluwcime  you  to  enter  them  th»  l.'fth  anil 
18th  ? — Because  they  ucic  to  go  t litre  them 
days. 

Sinr«  your  book  sliew.4  your  hnn  J -writing;  at 
another  place,  the  time  you  say  you  wire  at 
Dunmaine,  can  you.  from  any  other  circum- 
stance, recollect  that  it  \« as  Tuesday  th*;  tiub 
of  April  thftt  }ou  wt'io  at  Dimmaiiiei' — I  lie- 
liete  it  was  Tuesday  the  18ih  by  my  pucket- 
book. 

Court,  See  anil  i^et  an  aUnanack  for  the 
year  1715. 

Hoes  your  pnck:t*U-ok  and  this  InMik  con- 
tain the  bamc  tiiin'^>  T — The  fKicket-booli  is  of 
ditfprenl  tliini^s  from  ihis  book. 

Mr.  Lc  Ilnntc,  \YA  not  you  snear  on  the 
trial  ill  the  Exchrquc-r,  that  you  receired  four 
pounds  from  Mr.  IJoughlun  the  day  before 
you  went  to  Dunmaine  ?— I  belief  e  so. 

Wh:)t  day  did  vou  receive  that  money  ?— I 
believe  it  was  on  ^londay  morning'. 

What  was  the  denomination  that  rent  was 
{laid  for  ?— I  do  not  know  indeed,  1  know  no 


Trial  lij  Marif  Heath, 


[128 


denomination  now,  but  only  BaHjMp  Mid 
I>unmaiu«'. 

DitI  not  vou  swear  that  you  reeeived  fron 
3Ir.  (Jiffiiid  of  Hallysop  10/.  oa  Tuesday  ?.~ 
Ve^,  I  did. 

Was  not  that  the  day  yoo  went  ta  Dm- 
mainp? — Yes,  I  believe  Ididlbst  morning. 

DitI  not  you  say,  you  received  from  Patrick 
Sutton  VO/.  the  day  before? — I  received  aoow 
on  Priday,  and  Saturday,  and  wanted  foitj 
shilliiu;^ ;  and  they  sent  it  after  me  aa 
Monday. 

Did  you  swear,  or  did  yon  not,  that  yoort- 
cciveil  Sutton *a  money  on  .^londay  .'-^1  didatl 
on  Monday.  1  wantVd  aliout  foity  ihilliMii 
and  1  gut  that  on  Bluuday  or  Tuesday  nl- 
lon  in^. 

Upon  your  oath.  Sir,  did  yon  not  swear  thai 
you  rereiicd  twenty  pounds  from  ooloael  Sot- 
ton  on  Monday  ?— 1  do  not  know  whether  I 
did  or  no  ;  I  did  rcctive  twenty  pounds  in  all; 
but  I  snid  then  as  1  say  now,  that  there  was 
forty  shdifngs  behind,  and  lie  sent  it  after  bm 
on  Monday. 

What  day  did  you  receive  the  money  frma 
Mr.  Ijitfard .'— Ihi  Monday,  1  believe. 

What  did  you  receive  the  money  from  Mr. 
Sutton  for  ? — It  was  for  the  rent  of  Clomines. 

Look  at  that  book  now ;  is  that  yoiir  baad- 
writin^  ? — The  up|ier  part  is,  that  is  m j  baad- 
writiiiu*. 

.\ud  \tho>c  is  the  other? — ^That  is  my  soo^lis 
I  told  cuunscllur  Ford  so  before  at  WesfM. 
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Col.  WallU 
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Arrears  1713. 

\ovemb.  30. 
(Hii  ozcn  writing,)  1714  June  17th. 

November  'Jd. 
( Uis  soni  vritin^,)  1715  April  6ih. 


Year  Month  Contra  |  is  |  Creditor 
and  Day 


I' 


vr  Ilig^inson's  Account 

Do 

Do 

3Ir.  Giifard    .... 


iSS  14  11| 
48  00  00 
52  00  00 
SO  00  00 


Were  yon  present  at  the  time  it  was  entered  ? 
—No,  be  was  at  Ross,  and  Joe  WMiite  thu  mer- 
chant fi^ve  him  a  bill  for  SO/.,  and  I  allowcil 
this  as  cash,  the  tenants  all  received  ii  as  cash  ; 
they  had  a  share  in  it,  and  1  allowed  it  as  cash. 

Why  did  not  you  make  your  entries  in  your 
book  at  that  period  of  time? — I  had  not  that 
book  with  me ;  I  had  lent  it  to  John  Wilson. 

Was  the  money  paid  by  the  tenants  at  the 
time  set  down  in  the  hook  ? — ^That  was  the  bill 
that  every  one  of  them  had  a  share  in. 

Was  the  30L  received  on  the  5th  of  April  ?— 
The  bill  was. 

Did  not  you  swear  yon  received  the  30/.  on 
Monday? — It  was  gimd  30/.  to  roe,  and  so  I 
SWOP!  I  received  it  on  Monday. 

Where  is  your  pocket-book  ?-^l  have  it  not 
now. 

Did  iiotyon  swear  upon  yonr  former  exami- 
nation ill  the  Exi'he(|UiLT,  that  you  were  ai;cnt 
to  my  lord  Anirlcsna  from  the  year  1711,  to 
the  year  17171* — \o,  not  till  the  year  1717; 
no,  if  it  be  1717,  it  is  wron^  printe«l. 

l-pon  your  oatli^  were  noty  ou  lord  Anglesea's 


(IlUoanuriting)  363  14  llf 

assent  in  the  veor  1717  ? — I  was  not  disehanted 
till  17  Ja  or  1719  for  that  matter,  biu  Mr.  Wil- 
son came  in  before  that. 

Did  you  r4intiuuc  affrnt  for  my  lord  Angle- 
soa  afiorthe  year  1717?— No,  nor  that  yeafp 
but  I  rimred  for  him  in  1716. 

You  received  in  the  year  1716  ?— I  did  tbci 
in  several  places.  ** 

Upon  your  oath,  did  you  in  1717  ?— I  can- 
not char^  my  memory  ;  I  am  sure  1  did  ii 
1716. 

liook  at  this  bond,  and  see  if  it  be  your  hand- 
writinc  ? — I  did  Me  it,  it  is. 

Mr.  Ix  lluntv.  My  lord,  this  bond  is  to  abew 
that  he  was  discharged  Ion);  before  thia  timep 
and  we  desire  it  may  he  read. 

Mr.  Marke  H'Ay/c  reads  part  of  the  hood, 
which  bears  date  the  26th  day  of  Deoennbec 
1715. 

Air.  Le  Iluntc,  Did  yon  ever  settle  any  ae* 
count  subMH]uent  to  the  arruunt  in  this  ioA  T 
— Yes,  I  did  ;  six  months  after. 

BIr.  Sulicitor.  Would  you  be  understood  thai 
that  was  the  book  you  carried  about  with  yon  f 


iM^J  jffcr  Perjwrff. 

*^No,  this  was  the  book  that  was  left  at  home. 

What  book  did  you  take  with  voo  com- 

■MMljT  ?— I  carried  a  little  pocket-book  about 
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Mr.  Reorder,  When  yoa  came  home  to 
tkat  book,  did  you  make  eotriea  different  from 
3rour  pocket-book  ?— Some  I  did. 

Bow  so  ?  then  you  had  no  certain  g^ide  for 
keeping  your  acoompts  ?— Whenever  I  was 
ffonited  any  money,  I  entered  it  down  in  that 
«ook  the  day  1  ezpiected  to  recei? e  it,  and  left 
mwyla  with  my  wife  or  son,  for  I  was  very 
naca  abroad. 

How  could  von  enter  the  day  before  you 

lew  you  would  be  paid  ?— They  woukl  keep 
the  receipts  till  they  ffot  the  money, 
K  Serj.  Marthall.  Mv  lord,  I  desire  the  whole 
conditions  and  all  the  bond  may  be  read ;  Mr. 
White  read  onl  v  a  [MUt  of  it,  and  I  must  insist 
«|NMi  the  whole  being  read,  to  shew  that  he 
mi^ht  have  reoeiTed  the  rents  for  a  year  after 
the  date  thereof. 

*    Mr.  Bcmden  reads  the  bond  as  follows : 

. .  **  Know  all  men  by  these  presents,  that  I 
Thomas  Higgioson  of  Rahiogurrin,  in  th^ 
Ounfar  of  Wexford,  gent,  am  held  and  firmly 
bouM  unto  the  right  iMnourable  Arthur  earl  of 
Angksea,  in  the  sum  of  l,000i.  sterling,  lawful 
money  of  Great  Britain,  to  be  paid  to  the  said 
Arthur  esrl  of  Aoglesea,  or  his  certain  attorney, 
iVeenioii  or  administrators,  to  the  which  pay- 
meat  well  and  truly  to  be  made,  I  do  bind  my- 
self, my  executors  and  administrators,  firmly 
by  these  presents,  sealed  with  my  s«d,  and 
dated  this  S6th  day  of  December^  Anno  Dom. 

iri6." 

**  Whereas  the  abo? e-named  Arthur  earl  of 
Aagleseadid  constitute  and  appoint  the  aboTe- 
bound  Thomas  Higginson  to  be  collector  and 
i«oeiver  of  his  rents,  arrears  of  rents,  revenues, 
dirties  and  profits  of  his  tordship's  estate  in  the 
^0oaily  of  Wexford  for  some  time  past.  And 
.wrhereas  the  said  Arthur  earl  of  Anglesea  did 
on  the  1st  day  of  May  last  annul  and  make 
void  the  said  power :  now  the  condition  of  the 
nbOTO^written  obligation  b  such^  that  if  the  said 
Thomas  Higginson,  his  executors  or  adminis- 
ifmlors,  do  and  shall,  on  or  before  the  Ist  day  of 
Ma^  next  ensuing  the  date  of  these  presents, 
ddiver  up  to  the  said  Arthur  earl  of  Anglesea, 
Ibis  heirs  or  assigns,  a  just  and  true  account  of 
aU  such  rents,  duties,  arrears  of  rents,  fines, 
iflsues,  goods,  chattels,  profits  and  perquisites, 
at  he  the  said  Thomas  Higginson  bath  at  any 

isOebtr. 
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The  Bond  is  ffiven  to  the  Jury. 
S^.  ManhaU,  You  will  observe,  gentle- 
there  are  two  daoses  in  the  bond ;  the 
first  that  he  shall  account  for  all  sums  receiv- 
ed ;  and  the  next  that  he  shall  aooonnt  for  all 
■be  should  receive. 
Court.  Not  at  all ;  he  wassaj 
TOL.  XVIU. 


time  heretofore  levied  or  received  for  the  use  of 
the  said  earl,  as  his  collector  or  receiver,  and 
do  and  shall  then  pay,  or  cause  to  be  paid  unto 
the  said  Arthur  earl  of  Anglesea,  his  heirs  or 
assigns,  ali  such  sum  and  sums  of  money,  as 
sbalTtben  appear  to  be  and  remain  due  to  the 
said  earf,  bis  heirs  or  assigns,  on  balancing  of 
such  acoompts ;  and  also  do  and  shall  at  any 
time  when  demanded,  well  and  truly  account 
for,  and  paj^  onto  him  the  said  Arthur  earl  of 
Anglesea,  msJieirs  or  assigns,  any  sum  or  sums 
of  money,  that  shall  or  may  at  auy  time  or 
times  hereafter,  within  the  space  of  one  year 
from  the  date  above- mentioned  ^ppoar  to  nave 
been  received  ^y  him,  the  said  Thomas  Hig- 
ginson, for  the  use,  or  on  the  account  of  ^e 
said  earl,  and  not  accounted  for  with  him  by 
the  said  Thomas  Higginson,  on  or  before  the 
said  1st  day  of  May  nextensuine  (if  any  such 
there  be)  that  then  the  above  migation  shall 
be  void,  or  else  it  shall  stand  in  full  force  and 
virtue.  Tho.  Higginson,  1715." 

Sealed  and  delivered  in  presence  of  us, 

Den.  Brien, 
John  Wilson,  junior. 

Sen.  Marthall,  He  had  a  right,  it  appears, 
to  collect  all  the  arrears  that  were  due  for  a 
year,  he  had  a  year  aJbwed  him  to  gather 
them  in. 

Mr.  Recorder,  The  bond  says,  if  it  shall  ap- 
pear within  the  space  of  one  year,  that  bo  had 
received  any  sum  or  sums  of  money ;  hut  these 
is  no  power  given  him  to  receive  any  rents. 

Mr.  Lt  mtnU.  Were  not  you  tenant  to  part 
of  Arthur  lord  Altham's  esUte?— Not  at  all. 

Did  not  you  hold  a  house  from  him  in  Ross  ? 
—I  never  had  a  house  in  Ross. 

Who  came  into  possessM>n  of  lord  Altham*s 
estate  upon  his  death?— I  do  not  know,  I 
was  not  employed  then. 

Were  you  receiver  to  lord  Altham  till  his 
death?— No,  till  the  year  1717  or  1718. 

How  far  is  Ballydaboy  from  Dunmaine? — 
I  cannot  tell. 

How  near  is  it  to  Peppard's  Castle?— I  be- 
lieve within  a  mile. 

Is  that  your  hand- writmg?— Yes,  I  saw  it 
before. 

Look  at  it  ai^ain,  was  it  entered  the  time  it 
bears  date  ?^-f  believe  the  Wednesday  before  I 
left  home. 

How  came  you  to  enter  it  then  ? — ^There 
was  a  fair  to  be  on  the  19th,  and  that  was  the 
reason. 


Year  Month  Contra  1  is  I  Credr. 
and  Day  |       | 

1715.  Ditto  1     16    6 

April  19th. 

Conrt,  If  you  mean  to  produce  other  evi- 
dence to  the  same  thing,  I  shall  stop  you ;  wo 
have  been  i^ear  twelve  hours  in  court,  and  can- 
not adjourn. 

Mr.  Edmond  Maione,  And  thev  sasd,  mjf 
lord,  they  would  not  uke  up  eight  hours  m 
tan,  if  the  Inld  should  bokl  no  longer. 

K 
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Omrl,  Let  us  know  your  next  witnen,  and 
wb!it  to  be  examined  to ;  sty  what  tbey  are. 

Serj.  TudaU,  The  next  is  one  John  Warren, 
produced  to  the  same  purpoae  of  aereral  otbera. 

Court,  Let  hiro  stay  tnen.  Is  he  a  man  of 
figure  f    What  is  hb  addition P 

Serj.  Tudall,  He  is  a  gentleman,  my  lord. 

Court.  Let  me  teli  yoo,  there  is  no  safety  in 
a  multitude  of  witnesses. 

Serj.  IVm/a//.  A  multitude  of  people  agree- 
ing to  the  same  fact  greatly  corroborates  it. 

Mr.  John  Warren  sworn. 

Serj.  TUdalL  Mr.  Warren,  were  you  e?er  at 
Dunmaine  P 

Warren,  I  nerer  lired  at  Dunmaine,  but 
1  belonged  Co  one  Mr.  Chambers,  that  li?ed 
at  ,  and  went  there  several  times  about 
his  business ;  ray  lord's  steward  would  buy  fat 
sheep  from  hiro 

Were  you  ever  at  Dunmaine,  Sir,  while  my 
lord  and  lady  Attbam  lived  there?— I  was 
there  several  times  whilst  they  lived  there. 

Did  you  ever  Hee  a  child  there  ?— Indeed  I 
did  see  a  child  there. 

What  sort  of  a  child? — ^They  called  him 
Jemmy,  he  was  a  boy. 

.  Whose  child  was  he  ? — I  do  not  know  whose 
child,  but  my  lady  called  him  her  child,  and 
came  one  evening  and  asked.  How  does  my 
child  do  ?  putting  out  her  hand  to  him. 

Who  did  you  see  the  child  with  P—  With  a 
•ervant. 

Can  you  say  whose  child  it  was  P— It  is  im- 
possible for  me  to  know  whose  child  it  was, 
my  lord  called  him  his  son. 

[Cross-examination.] 

Mr.  Le  Hunte.  How  do  yoa  get  your  live- 
lihood ?— 1  have  a  livelihood. 

Have  you  any  trade? — I  have  no  trade. 

Upon  your  oath  are  not  you  a  beggar?— I 
am  not ;  I  have  something  of  a  livelihood. 

Court.  Unless  you  can  now  tell  us  what 
your  witness  will  say,  I  assure  you  we  won't 
nave  the  time  of  the  Court  taken  up  in  this 
manner. 

Mr.  Archdale.  For  my  part,  my  lord,  if  they 
bring  a  huodred  such  witnesses,  IMI  never  think 
it  worth  my  while  to  listen  to  them. 

Mr.  Dafy,  We'll  bring  but  as  few  as  we  pos- 
sibly can. 

Mr.  Recorder.  We  shall  bring  Tery  good 
witnesses,  and  come  to  the  point  as  soon  as  we 
can,  when  we  begin  our  defence ;  but  these 
gentlemen,  I  perceive,  will  not  give  us  an  op- 
portunity. 

Court,  Unless  you  have  sometliing  new  to 
offer,  or  a  man  of  greater  figure  or  honour  to 
corroborate  what  these  witnesses  have  said,  we 
ahall  not  hear  him.  If  you  bare  any  person  of 
undoubted  credit,  in  the  name  of  God  produce 
liim. 

Mr.  Mac  Manus,  We  have  tnany  more  to 
examine,  and  those  witnesses  of  nndoiibted  cre- 
dit, and  I  hope  the  Court  will  indulge  us  so  far 
if  to  hear  tfioir  ^YidMiot.    Wo  hart  twrninad 


many,  it  is  true,  and  I  beg  lea? e  to  lay  there 
has  been  a  great  consistency  of  troth  m  their 
testimony,  and  they  have  sworn  very  mate- 
rially ;  and,  my  lord,  if  we  lalsify  the  traveraer 
in  any  one  point,  we  will  falsity  her  in  the 
whole ;  we  have  twelve  men  of  honour  to  try 
her,  and  I  desh«  we  may  be  permitted  to  call 
Robert  Kennigbt,  he  is  a  very  material  peraon 
in  my  brief. 

Court.  What  is  it  that  yon  produce  him  to  f 
Mr.  Mac  Manui,  He  is  a  material  witocaa 
upon  my  paoer ;  he  «« ill  prove  to  your  lordahip 
that  iaay  Altham  (which  is  the  first  point  be- 
fore you  upon  this  perjury)  was  big  with  child. 
BIy  lord,  they  will  not  let  me  open  his  e? ideiioc 
any  farther,  because  be  is  here. 
Coiir^  Bring  him  op. 

Roberi  Kenmght  BWOfn, 

Mr.  Mac  Manut,  Did  yon  know  the  late 
lord  and  lady  AUham  P 

Robert  Jicnnight.  Yes,  I  did. 

Where  did  you  live  when  you  knew  them  ? 
— lu  Garrydnfle  first. 

Did  you  know  them  while  they  lived  at  Dun* 
maine  1* — I  did,  Sir. 

How  far  from  that  did  you  life? — In  Iht 
bounds  of  Dunmaine,  they  joined  together. 

Was  my  lady,  or  was  she  not  with  child  at 
any  time  that  you  knew  her  at  DonmaiBe  P— 
In  my  opinion  she  was. 

Have  you  any  reason  for  that  opinion  P— All 
the  reason  I  have  for  it  is,  becauaa  I  aeeii  her 
big,  and  Uke  a  woman  with  child. 

Did  you  see  any  child  in  the  honae  of  Dtn- 
maine  r— I  did. 

Did  you  know  of  any  bonfires  and  n^oictnga 
upon  any,  and  what  partictilar  occaaion  P— I 
did,  for  joy  about  the  yoimg  child  that  my  lord 
and  lady  had. 

E^vv,  do  you  know  Mrs.  Heath  P — I  nefcr 
knew  her,  1  made  no  acquaintance  with  her. 

Do  you  remember  to  havo  seen  her  at  Dun- 
maine ?— I  net er  did  see  her  or  know  her  at  aU. 

I  shall  ask  no  more  queationi. 

Court,  How  many  bonfires  were  there  made? 
—None  but  one. 

Where  was  it  ?— At  the  great  houae  m  the 
back*side  in  the  avenue. 

Mr.  Solicitor,  My  lord,  we  bsTe  examined 
such  a  prodigious  number  of  witnesses  to  one 
point,  that  if  mv  judgment  had  prevailedy  you 
should  have  had  an  end  of  them  long  ago ;  but 
we  shall  now  call  our  last  witness  tor  me  pre- 
sent, and  trouble  your  lordship  no  more,  excenl 
in  the  counter-proof  upon  the  reply  Ve  should 
have  occasion  to  produce  fresh  proof.  This 
witness  is  a  witoeas  that  was  examined  upon 
the  last  trial'  in  ejectment  in  the  Exchequer, 
her  name  is  Joan  Lsfian. 

Court,  Why  did  not  l^on  call  her  first  P 

Mr.  Solicitor,  We  look  upon  her  to  he  a  Tery 
material  one,  and  hope  ahe  will  satisfy  your 
lordship  and  the  jury  of  thia  whole  afiaur. 

Court,  I  was  wondering  what  was  beooiie 
ofher  all  thia  tim9» 


ISS] 


for  Perptrif. 
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Joan  Laffan  twoni. 


Seij.  Tisdall.  Mrs.  Laffan,  did  you  koow 
my  kurd  and  lady  Altbam  ? 

Joan  Laffan,  Yea,  Sir. 

Were  you  e?er  a  servant  there? — Yes,  Sir. 

What  waa  your  senrice  ? — 1  was  chamber* 
naid  when  I  came  there  first. 

Wbal  time  did  yon  come  there  first  ?— The 
^car  after  the  death  of  the  queen  :  I  was  at  co- 
lond  Oaane's  at  her  death,  and  came  the  year 
efW  to  lerd  Altham's. 

A»y,  bow  long  did  you  continue  in  that  em- 
flovmeol  of  chamber-maid^ — About  a  year 
and  a  half,  and  then  1  was  employed  to  nurse 
■alter  Jamroy  Annesley. 

How  old  was  he  then  ? — Near  upon  a  year 
mod  half,  or  thereabouts. 

Fray  now,  whose  child  was  he? — My  lord 
mmI  lady  Altliam's.  ' 

By  whom  were  you  employed  to  nurse  him  f 
—By  my  lord  and  lady  Ailham. 

Pray,  what  time  did  you  go  into  my  lord's 
•erf ice? — To  the  best  of  my  knowledge,  it  is 
tlie  harvest ;  1  lived  at  colonel  Deane's  till  aAer 
king  €laorge  the  first  came  in  better  than  half 
fl  jrear,  then  I  left  it,  and  waa  a  little  while  with 
■ly  friends,  and  then  wf  nt  to  lord  and  lady 
Altham's. 

Fray,  can  yoo  tell  in  what  mouth  yon  went 
there? — I  cannot  recollect  the  mouth,  but,  to 
Ibe  best  of  my  knowledge,  about  harvest. 

lo  what  year  was  it?— I  cannot  exactly  tell 
wbat  year. 

But  you  say  it  was  the  year  after  the  king 
came  in  ? — The  year  after,  or  thereabouts. 

How  lon^  after  you  lived-as  a  chamber-maid 
waa  this  child  put  into  your  care  by  my  lady  ? 
— Near  upon  a  year  and  a  half  after,  or  there- 
abouts. 

Wbo  waa  it  put  the  child  into  your  care  ? — 
Lady  Altham. 

fray,  did  Mrs.  Heath  know  that  you  took 
eareofit?— Shedid,Sir. 

Where  was  the  child  before  he  was  put  into 
year  care  ? — ^The  child  was  at  nurse  before ; 
when  he  came  from  the  wet-nurse,  he  was  put 
into  my  care. 

Pray  now,  how  old  was  the  child  when  you 
were  hired  ? — 1  believe  the  child  was  three  or 
ibnr  months  old  when  I  was  hired,  there  or 
thereabouts. 

How  old  do  yoo  say  he  was  ?  -About  three 
■Motha,  or  better,  I  cannot  exactly  tell  that. 

Hew  old  waa  the  child  when  put  iuto  your 
aare? — Near  upon  a  year  and  a  half. 

How  long  after  you  were  hired  fvag  he  put 
iaioyoarcare?  About  what  time  of  the  year? 
«— About  a  year  and  half  after. 

Were  you  a  year  and  half  ichamlier-maid 
belbre  you  had  the  care  of  him  ? — Yes,  1  be- 
lieve I  was  near  upon  it. 

How  long  did  you  attend  this  child  before 
ny  lady  went  away  ?— Half  a  year. 

How  long  did  you  attend  the  child  before  my 
lord  and  lady  parted? — About  two  years  old 
the  cbiki  waa  when  they  parted  ;  so  that  I  at- 


tended him  half  a  year  before  my  lady  weut 
away. 

Before  this  child  was  put  into  your  care, 
where  was  it? — At  the  wet-nurse. 

You  say,  that  before  this  child  was  put  into 
your  care,  it  was  put  unto  the  wet- nurse  ?-« 
Yes. 

Waa  it  ever  brought  up  by  her  to  Dun- 
maine  house  ?-Yea,  it  waa;  sometimes  my  lady 
would  go  on  fine  days  and  fetch  it  in  the  coach 
with  her,  and  tho  nurse  would  bring  it  other 
times. 

Was  Mrs.  Heath  in  the  aervice  then  ? — She 
was  indeed. 

Pray  how  did  my  lady  behave  to  it  ?— My 
lady  was  very  fond  of  it. 

Who  used  to  dress  the  child  ?— Mrs.  Heath 
dressed  it ;  its  day  clothes  were  kept  in  thsf 
bouse,  and  the  child  was  dressed  by  her  and 
my  lady ;  and  the  night  clothes  were  kept  with 
the  nurse. 

How  did  Mrs.  Heath  treat  this  child  ?  Waa 
she  employed  in  any  sort  about  it? — Some' 
times  to  dress  him,  aud  take  him  in  her  arms 
that  way,  very  fond.  1  know  that  when  there 
were  jefliea  made,  or  jellies  left,  it  waa  given  t» 
the  nurse,  and  put  into  her  whey  and  broths  U> 
drink. 

W<;re  you  at  Dunmaine  at  the  time  of  the 
separation? — I  was  there. 

Where  was  this  child  then  ? — In  the  house. 

How  did  my  lady  behave  to  the  child  at 
parting  ? — She  desired  very  hard  to  take  the 
child  with  her,  and  my  lord  would  not  let  her 
have  him. 

Pray,  was  there  any  thing,  happened  par^ 
ticular  to  the  child  at  the  time  of  the  parting  f 
— My  lady  desired  very  hard  to  have  the  child  ; 
she  sent  down  for  Mr.  Taylor  to  come  up  and 
hand  her  down  stairs  ;  so,  when  be  came  up, 
]  hope,  says  she,  you  had  not  a  hand  in  thia 
wicked  plot  eontrived  for  me.  He  said.  No, 
he  had  not.  Says  she.  If  you  are  so  gONod  aa 
to  prevail  on  my  lord  to  let  me  have  the  child, 
I  do  not  care  it  I  never  aet  my  foot  in  Dun- 
maine again. 

What  happened  upon  that? — I  know  thai 
she  said  so,  for  I  stood  at  the  stair- head  when 
Mr.  Taylor  handed  her  down  stair^. 

[Croas-  examination.] 

Mr.  Spring.  Where  were  you  hired  into  the 
service  of  lord  and  lady  Altham  ? — My  ladj 
hired  me. 

Where  ? — In  her  own  house. 

Are  yon  sure  my  lady  hired  you  ?•>— She  did 
indeed,  she  did  not  know  roe,  and  she  sent  to  a 
gentlewoman  to  get  a  character  of  me,  and  she 
said  she  would  give  her  word  for  1,000/.  for 
me. 

Who  was  that  gentlewonuin  ? — It  was  Mrt. 
Synnot,  she  sent  her  footuian  to  her. 

You  say  my  lady  was  at  Dunmaine  at  that 
time? — She  was. 

Upon  your  oath,  did  she  continue  the  whole 
month  oV  Augfust  at  liomt^?— I  cannot  teli 
whether  she  did  or  not. 
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\\m  ibe,  or  was  sbe  Dot  at  hove  tlw  mtsth  \ 
of  Auguit  ?— I  cannot  tell  wbetbor  aiie  waa  at 
home  or  not. 

Did  she  lye  a  week  ahroad  at  any  tune  in 
Aoinistf— I  cannot  recolleet. 

Was  the  a  fortnight  abroad  in  Angovt? — 
I  cannot  tell. 

Was  afae  the  whole  month  of  Aognst  abroad  f 
— >  I  cannot  discharge  my  memory. 

Was  she  the  whole  month  of  September  P^ 
I  cannot  discharge  my  memory  when  she  was 
at  home  or  abroad. 

Was  she  the  month  of  October  ?*-!  cannot 
tell. 

Was  she  in  Norember  P — I  cannot  tell. 

Or  December  P — I  cannot  tell. 

Was  she  the  month  of  January  P— I  thought 
I  did  not  come  here  to  scold. 

Was  she  absent  for  three  months  tfljpether  P 
-^I  cannot  tell,  hot  ahe  did  go  away  ror  three 
months. 

You  say  that  my  lady  used  to  go  in  a  coach 
to  risit  this  child  P — She  did. 

Did  not  you  say  tliat  the  child  was  brought 
erery  day  to  the  bouse  by  the  nurse  ? — Some* 
times  the  nurse  came  up  with  him,  and  some* 
times  my  lady  went  to  the  nurse's  to  see 
him. 

Did  not  this  continue  erery  day  during  the 
whole  time  that  the  child  was  at  nuraeP— 
Sometimes,  I  do  not  say  erery  day ;  but  some* 
times  my  lady  would  go  there,  and  sometimes 
ttie  nurse  would  bring  hhn  to  the  house. 

To  whst  place  did  you  go  after  yon  left  that 
senrice  P — I  went  to  Cheek- Point. 

Do  you  know  Mr.  William  Bolton  P— I  do. 

Is  he  an  honest  man  P — 1  belie? e  he  is. 

Do  you  know  Msynard  Walker  P — Yes. 

Is  he  an  honest  man  P— 0e  has  a  rery  indif- 
ferent character,  and  all  the  family ;  1  know 
thev  helped  to  ruin  me. 

Do  you  know  William  Elms  P— I  do. 

What  character  bus  beP— I  see  nothing  by 
the  man. 

What  character  did  you  give  him  when  you 
were  examined  in  the  Exchequer  P^ What 
character  did  he  give  me  P 

Did  not  you  swear  then  that  he  was  an 
honest  man?— I  do  not  say  to  the  contrary 
now,  do  I  ? 

Did  not  you  then  say,  that  you  could  make 
him  blacker  than  he  could  you  P — I  do  not 
know  but  I  did. 

You  say,  you  saw  tlie  child  in  the  coach 
with  my  lady  when  she  was  ^ing  away  P — 
I  did,  and  she  kissed  the  child  it^  the  carriage, 
and  the^child  was  taken  away  from  her. 

Whsl  time  of  the  day  was  thatP — It  was 
after  dinner-time,  between  that  and  evening ; 
towards  the  evening. 

Repeat  that  again  P — It  was  towards  the 
•veniog. 

Who  used  to  visit  at  Donmaine  when  you 
lived  there  P*— I  cannot  tell  the  company 
exactly. 

Did  Mrs.  Giffard  visit  my  lady  ?— She  did 
sometimes. 
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Dkl  my  bdy  visit  her? — Mj  lady  visitod 
her  sometimes,  I  cannot  tell  exactly  how 
often. 

Did  yon  know  Mr.FaUiser  at  that  hwsof 
— Idiii. 

How  hmg  did  he  use  to  stay  there  at  a  timef    ^ 
—I  cannot  tell  how  long. 

Did  he  see  the  child  P— He  did  see  it. 

Did  he  know  whooe  child  it  was  P— Ha  knew 
the  child  was  mr  lord  and  lady's. 

Had  he  ever  me  chiUI  in  his  srms  P— I  ean« 
not  swear  be  had  the  child  in  his  arma. 

Court,  Do  you  know  Edmond  Hewlett  f— 
I  do. 

Did  my  bdy  go  away  in  a  coach  or  charwt  f 
—To  the  best  of  my  knowledge  it  was  a  four* 
wheeled  chsir. 

Was  any  body  with  her  P— Yes,  Mrs.  Heath. 

Was  there  anv  body  eba  with  her  P— No- 
body elae  that  I  know  of. 

Waa  the  child  in  the  chair  P— I  seen  tiia 
child  was  taken  to  her,  and  she  kissed  the  cbiM 
when  it  was  taken  from  her. 

Did  she  desire  to  have  the  child  brought  tw 
her  P— She  desired  the  chiU  to  be  hanM  W 
her,  and  then  she  kissed  it. 

How  many  horses  were  there  to  the  cfaaicf 
—To  the  best  of  my  knowledge  there  were  tw»* 

Was  the  chaise  open  before  or  at  the  topF*-* 
Upon  my  word  I  cannot  give  my  word  for  that. 

Was  it  an  open  chair,  or  a  chariot  ?•— I  cna- 
not  give  my  word  for  it,  what  carriage  it  was. 

Waa  it  before  or  after  dinner  my  lad  j  want 
awav  P — It  was  aftn*  dinner.  Sir. 

Mr.  Spring.  Were  you  ever  in  the  hooaa 
the  child  was  nursed  in  r— I  fi*aa. 

Was  the  wall  a  mud  or  stone  wall  P — Stona 
and  mud,  mortar  wall,  atone  and^nortar  mixe^ 
stone  in  the  lower  part. 

Do  you  know  Surah  Weedon  P— I  did« 

What  did  ywk  tell  Mr.  Bolton  concerning 
my  lady's  having  or  not  having  a  child  Pi— I 
never  told  him  any  thing,  for  he  never  talked 
to  me  of  the  subject  st  all. 

Mr.  Solicitor,  My  l^rd,  I  told  yon  she  should 
be  the  last  witness  upon  the  direct  examination  ) 
we  reserve  a  power  to  reply  to  any  new  points^ 
if  necessary. 

Court.    You  shsll,  to  any  new  facts. 

[Here  the  evidence  of  the  prosecutor  was 
closed.] 

Court.  How  many  witnesses  have  yoOt 
gentlemen  of  counsel  ror  the  traverser?  Hav« 
you  any  objection  on  either  side  to  the  jurj 
having  some  refVeshmentP 

Counsel,    We  have  no  objection. 

Jury,  My  lord,  we  chuse  to  go  on,  and  will 
not  have  any  refreshment  at  all ;  but  desire 
Mr.  Recorder  will  consider  how  long  we  hava 
been  in  the  box,  and  that  he  will  shorten  th« 
trial  as  much  as  is  consistent  with  the  benefit 
of  his  client. 

Mr.  Recorder,  My  lord,  it  is  with  the  ot^ 
most  concern  that  I  am  to  lay  any  thing  before 
the  jury  at  so  late  an  hour,  but  as  this  is  m 
matter  of  great  consequence,  I  am  sura  the/ 
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will  bear  me  with  pAUeoce,  and  I  shall  make 
it  u  abort  as  possible  in  ease  ot*  ibe  jury. 

My  lonlf  there  are  two  points  that  now  are 
\m  ifoestioD ;  for  though  there  are  four  or  fire 
•MigDmenis  of  perjury,  yet  they  all  end  in 
two;  one  is,  that  lady  Altbam  was  with  child 
while  the  traverser,  Mrs.  Heath,  4ived  with 
bcr ;  and  the  other,  that  she  was  brought  to- 
bad  of  a  son. 

My  lord,  it  appears  from  the  eridenoe  of  the 
^prosMUtur,  that  my  lady  Attham  came  first 
into  this  kingdom  in  the  month  of  October 
1713,  and  the  fact  is  so,  and  that  she  never  was 
ID  Ibis  kingdom  before.  This  will  be  material 
when  I  come  to  speak  to  the  evidence,  and  re- 
mark upon  the  particulars  of  it.  It  appears 
ftom  the  evidence,  that  my  lady  came  to  the 
bouse  of  Rlr.  Briscoe  ia  this  town ;  there  she 
flUid  till  some  time  in  December,  that  my  lord 
Ahfaam  came  to  town  aud  was  reconciled  to 
bar,  and  though  they  have  endeavoured  to 

Cve  that  they  left  Briscoe's,  and  went  into 
|inga  before  they  went  down  to  Dunmaine, 
we  shul  prove  thai  my  lord  Altbam  remained 
at  eaptain  Briscoe's  with  my  lady,  and  never 
want  lo  Mrs.  Vice's,  the  place  they  pretend  he 
icmovcd  to,  till  he  went  to  Dunmaine  in  the 
flOOBtj  of  Wexford.  We  shall  prove  that  they 
renamed  there,  and  went  from  the  house  of 
to  Dunmaine.  My  lord,  we  shall  prove. 


though  they  swear  that  they  stayed  but  three  or 
fMff  days  at  Briscoe's  after  my  lord  came,  for  so 
Abet  Betts  and  the  other  witnesses  have  sworn, 
tbt  they  stayed  at  Briscoe's  during  their  con- 
liBiance  in  Dublin  ;  and  that  my  lady,  when 
dM  lodged  at  Mr.  Briscoe's,  hired  Mrs.  Set« 
aiiffht,  the  boose- keeper,  though  those  persons 
•Mud  not   remember  her  name.    We  shall 
prare  tbat  Mary  Waters  was  hired  for  the 
cbnber-maid,  and  Betty  Doyle  for  laundry- 
Mid,  and  that  my  lady  sent  these  servants 
dMVB  ftom  Briscoe's  to  Dunmune  before  her, 
two  days  before  my  lord  and  lady  set  out ;  and 
Ihne  people  will  prove  that  two  days  before 
^  set  out,  my  lord  and  lady  lodged  at  Bris- 
nn,  and  that  these   servants  set  out  ftom 
Anee  to  Dunmaine.    We  shall  prove  when 
tbcycame  to  Dunmaine  what  servants  were 
liMie,  for  it  will  be  material  to  the  jury  to  know 
wbo  they  were,  because  we  shall  not  give  evi- 
daee  of  roving,  straggling  people.    We  shall 
ptweby  a  concurrent  testimony  of  all  theser- 
nnts  of  the  family,  that  my  lady  never  was 
villi  child  at  Dunmaine,  or  any  where  else 
in  Frdand.   We  shall  prove,  that  in  the  months 
if  September,  October  and  November  1714, 
*lwo  it  is  sworn  she  was  in  this  town  sick, 
•id  vtsiteil  by  a  physician,  that  she  was  then 
■  the  coooty  of  Wexford.    We  shall  prove 
Aat  one  Mrs.  Giffard,  a  near  neighbour  and 
ie^ aaintanoe  of  lady  Altham's,  had  twins,  and 
that  my  lady  was  at  the  groaning,  auti  so  far 
ftom  being  with  child,  that  she  Tomented  her 
■ot  bavinsT  the  prospect  of  a  child ;  and  we 
shall  prove  that  my  lady,  at  the  time  that  these 
witnesses  for  the  prosecutor  swear  that  she 
at  Dunmaine,  and  near  lying-in,  and  lay 
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the  time  in  April  or  May  1715,  we  shall  provo. 
by  a  cloud  of  witnesses,  that  she  went  to  the 
spring  assiaies  of  Wexford  that  year,  was  at: 
the  assiies,  and  at  the  trial  of  one  Mastcrson 
and  Walsh  for  enlisting  Pretender's  men.  Wo 
shall  prove  by  several  witnesses  of  undoubted 
credit,  and  by  the  person  where  she  lodgedi 
that  she  was  there  all  the  time  of  the  assizea, 
and  was  there  the  18lh  day  of  April,  and  at  the 
trial  of  these  people,  when  Higgmson  sworo 
that  she  was  at  home  and  bijif  with  child ;  and 
it  will  appear  to  your  lordship,  that  she  was  so 
far  from  being  with  child,  that  she  did  not  re*  • 
turn  to  her  own  house  till  the  S3nd  of  April.' 
We  shall  then  prove,  that  after  tbat  she  camo 
to  Dublin  ;  that  she  came  here  in  May  follow- 
ing, which,  if  what  they  swear  be  true,  could 
not  be ;  for  they  say  she  lay-in  then,  and  tbat 
it  was  above  three  weeks  iSefore  she  got  out 
of  her  chamber.  We  shall  prove  that  she  was 
in  Dublin  the  king's  birth-day,  when  the  fire- 
works were  made  on  that  occasion,  which 
was  on  the  S8th  of  May.  My  lord,  one  would 
imagine  that  when  we  shall  have  given  yon 
the  concurrent  testimony  of  all  the  servants 
of  the  family,  aud  other  undoubted  witnessea. 
touching  these  facts,  we  should  have  Utile  oc- 
casion for  further  proof;  but  we  shall  go  to 
facts  that  will  overturn  their  witnesses,  and 
shew  that  all  this  b  a  made,  co^itrived  affaur. 
My  lord,  they  >pretend  that  this  child  waa 
christened,  and  that  Mrs.  Pigot  and  counsellor 
CliflTand  Mr.  Colclough  were  godfathers  and 
godmother;  they  swear  that  they  were  all 
present  at  this  christening.  These  are  cir- 
cumstances we  shall  shew  to  be  false ;  and  if 
we  can  prove  that  Mrs.  Pigot  was  not  in  the 
county  of  Wexford  from  November  in  the 
year  1714,  till  after  the  separation  in  the  year 
1716,  all  this  contrivance  must  fall  to  the 
ground.  My  lord,  we  shall  prove  it  incon- 
testably  ;  we  shall  prove  tbat  Mrs.  Pigot  camo 
to  Dublin  from  the  county  of  Wexford  in  No- 
vember 1714,  that  she  was  in  Dublin  in  the 
year  1715,  that  her  husband  broke  his  leg,  and 
happened  to  lye  ill  in  the  county  of  Tipnerary, 
and  that  she  went  to  him  and  continued  there, 
and  never  returned  to  the  county  of  Wexford 
from  November  1714,  till  some  time  in  the 
year  1717,  which  was  aftei*  the  separation ; 
and  we  6hall  prove  what  will  tix  this  that  the 
great  eclipse  was  the  22nd  of  April  1715.  Now« 
they  lay  that  this  christening  was  in  May  or 
.Tune  that  year ;  for  they  say  lady  Altham  was 
brought  tu-bed  in  May,  so  that  Mrs.  Pjgot 
must  have  been  in  the  county  of  Wexford,  ifat 
all  at  the  christening,  in  May  or  June.  Now, 
my  lord,  we'll  prove  that  at  the  time  of  the 
eclipse,  Mrs.  Pigot  was  with  her  husbaud,  and 
was  actually  in  the  county  of  Tipperary  the 
22nd  of  Apnl  1715,  and  continued  there  many 
months  after.  When  wo  have  proved  this, 
we  shall  prove  that  Mr.  Cliff  was  not  in  the 
county  of  Wexford  in  May  or  June  1715,  the 
time  of  his  being  swore  to  be  godfather  to  this 
child ;  we  shall  prove  he  was  in  Dublin  during 
the  term,  and. continued  sick  here  after,  till  the 
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middle  of  Jmit.  We  ihiU  |NnoTe,  thti  at  the 
time  of  Mr.  Colclough's  being  11111  te  he  god- 
fittfeHMTf  there  was  a  |iarticolar  quarrel  beiweeo 
him  aad  my  lord  ANham ;  beaides  that*  Mr. 
Colelough  was  a  papist  at  that  time,  and  died 
one;  and  then  yon'U  jiudge  whether  they 
woaUl  bare  cboeen  a  pepist  godfather  to  a 
child  bom  to  inherit  so  great  an  estate  and  such 
hoooars.  When  we  have  proved  this,  we  ap- 
prehend that  this  concurrent  testimony  of  all 
the  servants  of  the  family  of  my  lady's  having 
never  been  with  child,  and  the  proof  of  her 
being  at  Wexford  at  the  assizes,  and  after  in 
Dublin,  and  other  circurostances,  will  convince 
any  reasonable  man  that  this  is  all  a  fiction.  I 
eould  open  many  other  circumstances,  but 
rather  chuse  to  spare  the  time,  and  let  the 
jury  hear  the  witnesses. 

Mr.  SmitL  My  lord,  the  first  witness  we 
produce  is  Mrs.  Vice  ;  you  have  heard  of  one 
Vice  in  Essex*street,  to  whose  house  lady  Al- 
tbam  was  supposed  to  go  to  lodge  the  first  time 
she  was  in  Dublin,  after  my  lora  and  she  were 
raconciled  at  Mr.  Briscoe's :  we  have  the  daugh- 
ter of  that  lady,  and  she  will  give  your  lordship  a 
true  account  of  that  transaction,  and  the  true 
pcrkKb  of  time  concerning  their  lodging  there. 

The  Enminatioo  of  the  Traverser's  wit- 
nesses began  at  a  quarter  before  nine  o'clock  at 
liigbt. 

Mrs.  LetUia  Vice  sworn. 

Mr.  Daly.  BIrs.  Vice,  Td  tak  you  a  ques- 
tion, madam.  Pray,  do  you  remember  when 
the  late  hMiy  Aitham  came  first  into  tliis  king- 
domf 

Mrs.  Vice.  I  do  remember  her.  Not  when 
she  landed ;  but  I  remember  her  being  in  the 
kingdom. 

The  first  time  that  you  remember  ber  being 
in  the  kinfl;doro,  where  did  she  lodge? — I  heard 
she  lodged  at  capt.  Briscoe's. 

Serj.  Tisdali.  1  am  to  inform  you,  you  are 
not  to  tell  what  you  heard. 

Mr.  Daly.  Pray,  madam,  where  did  you  first 
aee  her  r  — 1  first  saw  her  in  my  mother's  bouse 
in  Essex-street. 

Pray,  can  you  recollect  the  first  time  that 
•he  came  to  lodge  at  your  mother's  ? — Indeed, 
flir,  I  can't. 

Is  it  from  the  country  she  came,  or  from 
England  ? — From  the  country  I  believe. 

Pray,  madam,  what  time  was  it  f — Indeed, 
ttr,  I  can't  tell. 

Do  you  remember  any  thing  of  her  living  at 
Briscoe's?— Yes,  I  heard  shePived  there. 

Do  you  remember  the  timo;  madam,  when 
■he  lodged  there?—!  only  heard  she  lodged 
there;  1  never  was  to  see  her  there. 

Do  you  know  Mrs.  Cole  ? — No,  Sir. 

Do  you  remember  whether  my  lady  came 
from  the  country  to  your  mother's  ?— 1  believe 
from  the  country. 

What  reason  have  you  to  believe  so  ? — I  have 
teasou  to  believe  so. 

Why?  did  yott  observe  what  people  came 


with  her  ?— I  did  not,  Sir,  I  was  thco  Ycrjr 
young. 

Do  you  remember  the  fire- works  that  warn 
at  the  birth- day  of  king  George  the  fiunii;  mtd 
were  my  lord  and  lady  at  vour  mother'a  hinas 
then  ? — 1  remember  them  being  at  my  mothar'a 
house  one  birth-day  of  king  €&orga*the  firat. 

How  often  were  they  at  vour  mother's?— 
They  were  there  twice,  and  1  believe  once  waa 
before  the  birth -day  ;  they  were  there  at  Iks 
death  of  the  queen.* 

Was  that  the  first  time  of  their  being  then? 
—I  cannot  tell  whether  that  was  the  first  tisie. 

Were  they  ever  there  lodging  but  tuioe? 
—But  twice,  to  the  best  of  my  knowledge. 

Was  vour  father  living  then  ?— My  ftlher 
waa  dead. 

Will  you  nlease,  madam,  to  give  a  iMrticvlar 
account  of  the  times  they  were  there  t — I  can't 
give  a  particular  account,  but  that  they  vera 
there  when  the  queen  died,  and  one  birth-^j 
of  king  George  the  first. 
•  What  day  of  the  weak  was  that  birth-day  f 
—It  was  on  a  Saturday. 

Why  do  you  remember  it  to  be  an  a  Satnv 
day.' — I  remember  the  Restoration  waa  on 
Sunday,  and  my  lady  had  a  mind  to  kava  a 
bonfire  made  before  the  door,  and  my  another 
waa  not  willing  there  should  be  one,  and  there 
was  some  dispute  on  that ;  and  that  makca  urn 
remember  the  day  of  the  week. 

Do  you  recollect,  madam,  whether  thara 
were  any  fireworks  that  birth-day  ?— 1  hahaaa 
there  was,  Sir. 

Did  you  see  any  body  at  those  firewatfca 
looking  at  ihem  ?— We  were  pretty  near  tha 
Custom-house,  and  I  believe  1  might  sea  aaaM 
of  them  there ;  but  was  not  with  my  lady  t# 
see  them. 

But  you  say  the  first  time  my  lord  and  lady 
lodged  at  your  mother's,  they  cama  from  tha 
country  ? — ^To  the  best  of  my  knowledge  thsty 
did. 

Pray,  madam,  when  first  my  lady  caaM 
firom  England,  did  they  come  to  visit  at  yoar 
honse  or  not  ? — My  la*dy  dined  with  my  kird 
there ;  but  I  don't  believe  she  came  to  kM%a 
till  after  she  came  from  the  country. 

Mr.  Morton.  There  was  a  direction  of  your 
lordship's,  that  the  witnesses  should  be  kept  to- 
gether till  called  for ;  but  I  am  to  inform  yoor 
lordship  here  are  two  of  the  witnesses  wauiing 
about  tne  court. 

Mr.  Annesley.  I  be£^,  my  lord,  I  nuiy  explain 
this  matter  to  your  Tordsnip ;  Pve  been  with 
them  for  these  three  hours,  and  Mr.  Hervcy 
did  not  leave  the  place  till  it  was  said  ha  waa 
sent  for  by  the  Court. 

Mr.  Daly.  My  lord,  the  witness  saya*  aha 
remembera,  that  when  it  was  said  that  my  ladyr 
came  from  England,  that  my  lord  and  she  ranw 
to  dine  with  her  mother. 

Where  did  they  lodge  at  tliat  time?— I  heanl 
they  lodged  at  capt.  Briscoe's. 

Did  they  lodge  at  your  house  then? — ^Nai 
when  they  came  to  dine  there. 

Did  my  lady  cYer  lodge  there  before 
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Yoa  remember  those  fireworks  that  were  at 
the  time  they  lodged  at  your  mother's  house ; 
how  loonf  did  they  cooiinue  in  town  after  ? — 1 
canH  tell. 

Well,  madam,  the  last  time,  which  is  the 
second  time  that  they  came  to  your  mother's, 
liow  long  did  they  continue  there  f — I  can't  be 
exact  to  the  time:  they  were  there  a  good 
while,  but  1  can't  tell  how  long,  Sir. 

What  time  of  the  year  was  it  ? — I  can't  re- 
collect the  time  of  the  year. 

What  time  of  (he  year  were  they  there  the 
second  time  f — They  were  there  the  eight  and 
nine  and- twentieth  of  May  ;  but  bow  long  be- 
fore that  I  can't  tell. 

What  reason  have  you  to  be  exact  as  to  those 
days  ? — Why,  the  first  being  the  birth-day,  Sir, 
and  the  fire- works  being  at  that  time,  and  my 
lady's  desire  of  baring  a  bonfire  on  Sunday 
nignt,  which  was  the  mstoration. 

How  long  did  they  continue  in  town  afier  f — 
I  can't  be  exact  bow  long  they  continued  in 
town. 

Do  you  remember  any  thing  of  twelfth- 
night  ?— I  do  remember  my  lady  was  there 
one  twelfth -night,  but  what  year  I  cannot  tell ; 
and  I  remember  there  was  a  twelfth- cake. 
[Cross-examination.] 

Serj.  MartkalL  You  say,  you  are  sure  that 
lady  Altham  was  at  your  boose  at  the  death  of 
tbebte  queen  Anne  ^— I  am,  Sir. 

Pray,  do  you  remember  the  80th  of  October 
Ibflowmg  that  ?— No,  Sir,  I  don't. 

Do  you  remember  any  thing  remarkable 
that  happened  that  day  P— 1  ^lon't. 

Seij.  Marshall.  I  tell  you  then,  that  was  the 
coronation  of  king  George  the  1st. 

I  ask  you  now,  were  there  not  the  fire- works 
on  that  day  in  Dublin  ? — I  don't  know  indeed. 

Do  you  remember  any  thing  particular  of  the 
SOth  of  October  f-l-l  do  not.  Sir. 

Can  you  take  upon  yon  to  sav,  that  lord  and 
lady  Altham  were  not  in  Dublin  in  October 
1714  ?— I  can't  take  upon  me  to  say  whether 
they  were  or  not. 

Can  you,  that  they  were  not  in  NoremW 
1714  P—I  can't.  Sir. 

You  mentioned  a  twelfth -day;  now  I  ask 
you,  cau  you  say  they  were  not  here  on  the 
twelfth-day  in  1714?--I  can't  say  that;  but 
my  lady  was  one  twelfth- day  at  my  mother's. 

Can  you  say  it  was  not  that  year? — I  can't 
•ay  whether  it  was  or  not. 

Pray,  can  you  say,  since  the  only  reason  you 
give  wav,  that  there  were  fireworks,  that  it 
was  not  the  fireworks  on  the  SOth  of  (>ctober 
1714? — I  say  it  was  not  that  day  that  I  re- 
mark ;  it  was  the  S8th  of  May,  Saturday,  and 
the  Sunday  was  the  Restoration. 

Can  you  say  that  that  was  not  the  S8th  of 
May  1716  P — Indeed  1  can't  take  it  upon  me 
to  fix  the  year ;  but  belioTe  that  it  was  the  year 
1715,  and  my  reason  for  it  was,  that  it  was 
Saturday. 

1  ask  you,  madam,  can  you  say  that  ft  was 
not  May  1716  ?— I  do  not  befieve  it  was  May 
1716;  I  say  it  wet  en  •  int«4aj»  whatever 


was  the  year  it  was  in ;  whether  it  was  the 
year  1715,  or  1716,  it  was  on  a  Saturday,  and 
that  was  the  year. 

Court.  Saturday  was  the  day  in  1715  by  the 
almanack. 

Sen.  Marshall.  Do  you  know  one  Catharine 
Mac  Cormack  P — 1  do,  she  was  my  mother's 
senrant.  , 

Was  she  a  serrant  in  the  family  at  the  time 
lady  Altham  lodged  there  ?— She  was. 

Do  you  remember  that  there  was  any  dis* 
turbance  or  quarrel  between  lord  and  lady  Al- 
tham, while  at  your  house?— I  do  not  remen>« 
her  any  particolara  of  that  sort  at  all :  I  was 
tooy  oni^  to  make  obserrations  of  that  kind. 

Mr.  Harward.  Yon  must  hare  been  Terr 
young  indeed  at  that  time,  madam !— Not  so 
youn^,  perhaps,  as  you  may  imagine,  Sir. 

Seij.  MarshuU.  Pray,  give  me  leare  to  ask 
you  bow  old  yon  were  then  P — I  am  now  thiee- 
and -forty.  Sir. 

Did  yon  newer  hear  of  my  lord's  sending  tot 
Mrs.  Lucas  the  mklwifeP— I  nerer  did. 

Was  she  a  noted  midwife  at  that  time  ?— I 
believe  so.  Sir. 

She  lived  near  yoa,  madam  ? — She  dkl  so. 

Was  my  lady  at  any  time  confined  at  yomr 
house? — 1  do  not  know. 

Did  doctor  Jemmat  ever  visit  berP— -1  do 
not  know  but  he  might. 

And  you  do  not  know  but  my  lady  was  here 
in  October,  November,  December  and  January 
1714  ?— I  do  not  know. 

What  clothes  did  my  lord  and  lady  wear 
when  they  came  to  your  house  first  ? — ^Indee^, 
Sir,  I  cannot  tell.  You  could  not  tell,  1  sap* 
pose,  what  clothes  I  have  on  now  at  each  a 
oistaoceoftime. 

What  clothes  did  they  wear  generally  ?— I 
do  not  know ;  1  know  my  lady  was  in  town  in 
the  queen's  mourning.  I  have  seen  her  too  in 
colours,  in  a  yellow  and  silver  silk,  a  blue  and 
a  white  damask. 

What  was  your  reason  for  fixing  the  birth- 
day to  Saturday  ? — My  reason  was,  because  my 
ladfy  would  have  a  bonfire  on  Sunday,  and  my 
mother  was  not  wilting  there  should  be  one, 
and  there  was  a  dispute  about  it. 

What  was  the  obiection  your  mother  bad  to 
the  making  it?— It  was,  that  as  she  was  a 
widow,  she  thought  such  a  thing  as  a  bonfire 
was  not  agreeabw  to  her,  and  uat  was  the 
reason. 

What  day  did  the  kmg's  birth-day  happen 
on  in  the  year  1720  P — I  do  not  know ;  but  mj 
lady  could  not  be  at  oar  bouse  in  the  year  1720, 
because  my  mother  had  left  the  house. 

Cauri.  The  witness  said  that  the  birth-day 
that  lady  Altham  was  at  her  mother*B  boose 
was  on  a  Satorday,  and  whatever  year  that 
happened  on,  that  was  the  year.  And  that 
was  the  year  1715,  by  the  almanack. 

Sen.  MarshaU.  You  mentioned  a  twelfth* 
cake,  I  think  P— Yes,  Sir. 

Was  that  the  first  or  second  time  lord  and 
lady  Altham  were  at  year  mother's? — 1  ^1% 
iMt  be  particatar  whetber  ilvstor  seooDd. 
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Pray,  maclam,  linw  loufr  »  it  siooe  yon  first 
reoolletiteil  that  ttiU  liirth-day  was  uo  a  Satur- 
day f^Shice  I  %ia4  ask«?ti  wbetber  my  lady 
waa  io  iowiinn  a  l>irih-Uay. 

How  lon|^  is  it  siare  yoii  locked  into  an  al  • 
mauack  about  ibis? — I  never  looked  into  an 
almanack  till  after  I  had  told  thai  it  was  on  a 
Saturday,  aud  the  Ilestoration  oo  Sunday,  but 
never  till  then. 

^^en  not  you  in  town  when  the  last  trial 
was  io  the  Exchequer  ? — I  was,  Sir. 

Were  not  you  then  ap|ilied  to?— I  was  ap- 
plied to. 

And  did  you  come?— I  did  not  come. 

How  so  ? — Because  1  could  not  recollect  any 
narticular  passaii^  at  that  time. 

Ser).  MarthaU.  Why  then  it  was  not  till 
nAer  the  trial  that  you  wen*  set  right. 

Mr.  Duljf.  Who  applied  to  you  to  appear  at 
the  Exchequer? — ^There  came  a  gentlrman 
from  captain  Annesley  to  know  if  I  knew  any 
diiog  of  this  affiiir.  I  sent  word  1  did  not,  and 
if  there  had  not  been  a  particular  question 
asked  me  about  the  fireworks,  I  ahould  not 
ha? e  recollected. 

Serj.  Marshall.  Who  asked  that  partwular 
queation  about  the  fireworks? — 1  cannot  tell 
who  it  was. 

From  whom  were  you  asked  that  ques- 
tion?— It  was  from  Air.  Annesley's  family. 
.Mr.  Mac  Kercher  and  Annealey  before  that 
came  to  me  to  know  what  1  knew  of  my 
lady  *8  lodging  at  my  mother's ;  and  I  told  them 
1  knew  nothing  partiailar  about  it. 

Who  asked  you  the  particular  question  about 
the  fire-works?— It  was  captain  Annesley's 
and  lord  Anglesea's  friends. 

Was  this  at  the  time  of  the  trial? — I  do  not 
know  when  the  trial  was. 

I  tell  you  then,  it  began  the  11th  of  Novem- 
ber 1743,  and  lasted  for  twelve  days;  did  they 
aak  that  qMstion  during  that  time? — ^They 
only  applied  to  me  in  general,  to  know  if  i 
knew  any  thing  of  the  time  of  my  lady  Al- 
tham*a  lodging  at  my  mother's,  and  I  told  them 
I  could  not  recollect. 

Did  they  at  that  time  put  this  particular 
question  about  the  fire-  works  ? — ^They  did  not. 

Did  they  any  time  before  .the  trial  was 
nver? — No,  they  did  not  Mr.  Mac  Kercher 
eame  to  me  when  he  came  over  first,  to  en- 
nuire  about  my  kdy'a  lodging  at  my  mother's. 
1  told  him  I  recollect^  nothing  particular 
about  it,  aud  had  nothing  to  say  that  oould 
aerve  him. 

When  was  it  that  that  question  was  put  to 
you  ? — I  cannot  remember  the  day. 

Recollect  when  that  question  was  put  to  you, 
was  it  before  the  trial  at  Wexford  ? — It  was. 

Who  was  the  person  that  put  the  question  to 
Tou  ? — I  forget  by  whom,  I  waa  sent  to  by 
lord  Anglesea's  friends  ;  1  do  not  know  whe- 
ther Mr.  CoUes  did  or  not,  but  he  waa  with 
me. 

Mary  Setwrighi  sworn. 
Mr.  Ekkard  MaUme.   Were  yoa  at  any 


time,  and  when,  acquainted  with  lord  and  lady 
Althain?— 3Ittry  Sttwright,  1  was,  Sir. 

When  were  you  lirst  acquainted  with  tbcm? 
— When  1  wos'hired  to  ihem. 

When  were  you  first  acquainted  ?— Four 
days  before  1  was  hired. 

When  were  you  hired? — About  five  or  six 
days  before  Chri«>tmas-day. 

In  what  }ear? — The  year  I  cannot  tell 
well. 

Where  did  lady  Aiiham  lodge  then?— At 
captain  Briscoe's  in  Bride- street 

Do  you  know  how  long  she  had  been  in  Ira- 
lanil,  before  you  were  hired  ?— Not  long. 

You  have  said  that  you  were  hired  at  eaplain 
Briscoe's  ? — Yes,  Sir. 

Mr.  Le  Hunte,  How  soon  did  yon  go  from 
Dublin  af\er  you  were  hired  ? — In  four  dava. 

Mr.  Malone,  Pray,  after  you  were  nirod 
did  you  leave  town,  and  when  ?-~Four  days 
after. 

Wliere  did  you  gof— To  Dunmaine,  ta  ay 
lord's  country-house. 

What  time  did  you  get  there  >— The  day  be- 
fore Christmas-eve. 

Were  there  any  other  persona  that  went  with 
vou  ? — Two  servants,  the  chamber-maid  and 
laundry- maid. 

Who  was  the  chamber-maid F— The  cinm- 
ber-maid  was  Mary  Waters. 

And  who  was  the  other  woman  ? — Elitakath 
Doyle. 

You  say  that  you  got  to  Dunmaine 
Christmas  ? — A  Jay  before  Cbrismas-eve. 

Pray,  madam,  dul  my  lord  and  lad v  go 
at  any  time  after,  and  when? — ^Tney 
there  the  very  next  night.  Sir. 

Now,  I  would  aak  you,  where  did  they  Mga 
when  you  left  town  ? — At  captain  Brisooa's. 

In  what  atation  were  yon  hired  ?-- 'Uoan- 
kceper. 

How  long  did  you  live  with  my  lady  P— ^ 
year  aud  a  quarter,  or  thereabouts. 

What  time  did  you  leave  her?— In  Ft« 
brnary. 

What  year? — Indeed  I  do  not  know  the 
year  ;  but  the  eclipse  was  the  year  folkiwing. 

Do  you  renieoiber,  during  the  time  you 
lived  there,  to  have  seen  Mrs.  Briscoe  or  her 
daughter  there  ? — 1  did.  Sir. 

Can  you  recollect  how  soon  after  my  lenl 
and  buSy  went  to  Dunmaine,  it  was  that  they 
were  there  ? — It  waa  very  soon,  but  J  canaet 
tell  how  long. 

Now,  I  aJ[  you  whether  my  ladv  miscarried, 
or  kept  her  room  for  any,  and  wnat  time?— 
Never  to  my  knowledge. 

Did  you  ever  hear  it  ? — No,  indeed. 

Could  she  have  miscarried  at  Dumnaine 
during  the  time  Mrs.  Briscoe  and  her  dangb- 
ter  were  there,  or  kept  her  room,  without  year 
knowing  of  it  ? 

Serj.  Marshall,  I  must  stop  Mr.  Mahme  a 
little,  becauiie  it  is  a  direct  leading  queation. 

Court,  Was  my  huly  sick,  or  confined  fiir 
any  time  while  they  were  in  the  bouaa  P--*No, 
not  to  my  knowledge,  my  kNrd. 
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Mr.  Mahme,  Yop  Wf  that  yoa  were  house* 
keeppr  ? — Yes. 

What  things  were  onder  your  care,  as 
bouse- keeper  ? — 1  kept  the  sugars,  the  spices, 
and  bread,  and  all  those  things,  every  thing  but 
only  liquor. 

Were  you  at  any  time,  white  Mrs.  Briscoe 
and  her  Jaughter  were  there,  called  to  for  any 
thing  under  yoar  care  for  any  person  that  was 
nek  F— No,  not  that  I  know  of. 

Omri,  Did  you  see  my  lady  every  day  at 
that  time  ? — Every  day  in  tlie  week,  my  lord, 
to  know  her  commands. 

Was  it  possible  that  she  could  miscarry,  and 
you  not  know  of  it  ?  / 

Serj.  Marshall,  That,  my  lord,  must  depend 
apon  the  credit  of  witnesses,  for  a  gentlewo- 
man of  good  credit  has  sworn  she  did. 

Jury.  Do  yon  believe  that  my  lady  was  with 
child  at  that  time?. — I  believe  not. 

Mr.  Malone,  Did  Mrs.  Briscoe  and  her 
daughter  remain  at  Dunmaine  for  any  and 
what  time  afler  my  lord  and  lady  got  there  ? — 
xes. 

How  long  ? — I  cannot  exactly  tell  how  long 
A^  stayed  there. 

How  long  might  it  be  T — 1  cannot  say  par- 
6eolariy. 

Pray,  do  you  recollect  what  time  they  left 
Dunmaine,  what  time  of  the  year  ?— It  was  in 


Was  it  the  summer  after  my  lord  and  lady 
went  to  Dunmaine? — Yes,  it  was. 

I  ask  you  now,  whether  my  lord  and  lady 
cune  fiiom  Dunmaine  to  Dubuo  at  that  time, 
er  auy  time,  and  when  ? — ^Tbey  went  to  Dublin 
n  my  time. 

Was  it  in  the  same  year  ? — ^Yes,  Sir. 

How  soon  after  Mrs.  Briscoe  came  to  Dub- 
fin  f— Indeed  I  cannot  tell. 

Was  it  in  the  summer  season  of  the  year  ? 
—Yes,  it  was. 

What  time  was  it  that  my  lord  and  lady  re- 
turned  to  Dunmaine  next  r — I  cannot  exactly 
teH  you  what  month  it  was,  hot  it  was  in  the 
•nmmer-tirae. 

Do  you  know  who  was  butler  in  your  timeT 
—Thomas  Rolph. 

Had  you  any  and  what  directions  in  order  to 
prepare  any  and  what  thing  for  Christmas  that 
jear  ?  Wliat  was  it  f — l^linced  pies,  and  those 
thin^  that  were  proper  for  Christmas-time.* 

Did  you  make  any  thing  particular? — I 
made  a  collar  of  brawn. 

By  whose  directions  did  you  make  that  ? — 
By  my  k>rd  and  lady's  directions. 

When  was  it  that  they  returned  to  Dun- 
maine ? — It  was  in  the  summer,  it  was  a  great 
while  before  Christmas. 

Did  you  at  any  time  and  when  see  them  in 
Hiis  town  ?— I  did  after  I  left  them. 

When  did  you  leave  them  ? — 1  left  them  in 
February. 

Upon  what  occasion  did  you  see  them  in  this 
town,  and  where,  and  I  wouki  know  whether 
yon  were  called  to  them  for  any  and  what  pur- 
pose?—They  sent  the  ninaing  l^votssaa  for 
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me,  for  to  prepare  an  ^itertunment  they  made^ 
for  company. 

Where  did  they  lodge  then  ? — ^They  lodgeii 
at  Mrs.  Vice's  in  Dirty-lane. 

What  was  it  they  sent  to  you  for? — ^They 
sent  to  roe  to  serve  the  entertainment,  to  ma« 
nage  it,  and  see  it  properly  done. 

Do  you  remember  at  what  time  it  was  ?•— It 
was  Christmas  the  twelfUi-day. 

Court,  You  lived  a  year  and  onarteraud  then 
left  them,  and  saw  them  in  Dublin  afler ;  how 
soon  afier  was  it?— It  was  about  two  ymsik 
after  I  left  them  that  I  saw  them  in  Dubhn ;  it 
was  upon  a  twelfth-day. 

Mr.  Malone.  As  you  were  there  that  nigfat« 
do  you  recollect  any  of  the  persons  in  company  ? 
—Mr.  Colclough  was  one  of  the  company. 

What  Colclough  ?-^Mr.  Csaar  Colchmgfa. 

I  think  you  said  that  Rolph  was  butler  at 
the  time  you  were  in  the  country  ?— He  was. 

When  my  lord  and  lady  returned  to  Dmi« 
maine,  was  there  any  and  what  thing  brought 
for  the  butler  ?— There  was  mourning  brought 
down. 

[Cros^enmination.]    ' 

• 

Mr.  Walih.  Pray  now  recollect  what  was 
the  particular  time  you  came  to  live  with  lord 
and  lady  Altham.— In  December. 

What  year  ?— I  cannot  tell  yon  the  year. 

You  must  recollect  the  year? — It  was  the 
year  before  the  great  eclipse,  whatever  year 
that  was. 

When  did  yon  leare  her  service  ?-^Id  Feb- 
ruary. 

When? — In  February  before  the  great 
eclipse. 

Court.  When  was  it  that  you  came  to  lady* 
Altham  ? — In  December,  the  year  before  the 
eclipse. 

How  long  did  you  live  with  her  ?•— A  year 
and  two  months,  to  the  February  next  but  one' 
following. 

Was  the  great  eclipse  afler  you  left  her? — 
The  eclipse  was  the  April  after  I  left  her. 

Jury.  Had  you  the  keeping  of  any  china  ?— 
I  had  not. 

Do  yoa  remember  any  body  that  had  ? — 
My  lady's  woman  kept  what  cups  there  were. 

Do  you  remember  any  particular  saucers?— 
I  do  not  indeed. 

Mr.  WaUh.  Recollect  now,  and  tell  when 
you  came  to  live  with  lord  and  lady  Altham  ? 
— I  came  two  or  three  days  before  Cbrist  • 
mas. 

In  what  year  ? — I  cannot  tell  you  more  than 
it  was  the  year  before  the  eclipse. 

How  long  was  the  eclipse  after  the  time  that 
you  came  to  live  with  them?— -It  was  the  April 
after  I  left  them. 

And  when  did  you  leave  them? — In  F«b« 
ruary. 

How  long  did  yon  go  to  the  country  before 
them,  after  you  were  hired  ? — I  went  four  da^t 
before  them. 

Did  you  ever  see  Mr.  Briscoe  and  his  wife 
and  daughter  st  Dunmaine?— »Yti,  I  did. 
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Did  tbcy  all  go  there  togeiber  ?— Slit  ami 
her  daughter  came  first. 

When  did  he  come?— I  carnuit  exactly  tell 
the  time  he  cauie. 

Was  it  io  auuimer  or  winter  ? — I  think  in 
Mnmrr. 

What  time  in  the  nunmer? — I  cannot  re- 
member. 

Waa  it  in  harreat  T— I  cannot  remember  the 
exact  time. 

How  long  did  be  stay  there  ? — Mrs.  Briscoe 
ati^cd  a  good  while,  but  I  do  not  know  bow 
king  be  stayed. 

Arc  you  snre  it  was  in  summer  when  he 
came? — I  cannot  tell  exactly  when  it  was. 

When  was  it  that  Mrs.  Briscoe  and  her 
daughter  came  ? — Just  alter  the  time  that  my 
lady  came. 

Whco  did  uiy  lady  go  down  ? — lu  Decem- 
ber. 

And  when  did  they  go  ? — As  near  as  I  can 
remember,  in  a  fortnight  ur  some  such  thing. 

How  lon^  did  they  slay  ? — Am  good  aa  two 
months,  I  forget  if  longer. 

Do  you  know  did  my  lady  miscarry  at  Dun- 
maine'r — She  never  miscarried  to  uiy  know- 
ledge/ 

Aa  yon  were  house-keeper,  wliat  did  you 
keep  the  keys  of  ?— I  kept  the  keys  of  the 
soger  and  spioea,  and  aeteral  other  things. 
•  Were  yon  yourself  et er  sick  at  Dunmaine  ? 
—I  never  was  sick  myself  there. 

Did  you  ever  miscarry  there  ? — I  never  did. 

Wcreyou  ever  brought-to-btd  there  ?— I  bad 
a  child  there. 

When?— The  June  after  I  went  down. 

Were  Mrs.  Briscoe  and  her  daughter  there 
when  you  lay-  in  P — Tbey  were. 

Might  not  my  lady  have  miscarried  when 
Tou  were  laid  up  with  your  child  ?— I  never 
beard  any  thing  of  it. 

.  Pray,  did  you  aee  her  every  day  ?— Every 
day,  but  when  I  lay-in. 

Von  Haid  you  saw  her  every  day,  and  there- 
fore she  could  not  miscarry  unknown  to  you  ? 
—1  was  but  a  fortnight  in  all  lying-in. 

Is  it  usual  for  u  uuicn  to  go  out  in  that  time  f 
~.I  did. 

Where  were  you  brought  to  bed  ?— At  the 
dairy  house. 

How  far  distant  was  that  from  Dnnmaine 
house? — ^About  a  iield  from  the  house. 

Waa  my  lady  confined  to  her  chamber  at  any 
time  wbiie  you  lived  with  her  ?'— She  wsii  not 
that  1  know  of. 

Might  she  not  unknown  to  you?— I  should 
have  beard  of  it,  if  abe  bad. 

Can  you  aay,  upon  your  oath,  she  did  not 
miscarry  ?•  — JShe  did  not  to  my  knowledge. 

Could  she  not  unknown  to  you  ?— 1  cannot 
say  she  did  to  my  knowledge. 

C'ould  not  she  unknown  to  you,  when  you 
were  out  of  the  house  ?— I  lidieve  not,  my 
lady  came  to  see  me  Vrhen  I  was  lying-in. 

Who  kept  the  keys  when  you  were  Iviug- 
IB  ?— Mrs.  Heath. 

Did  yo«  come  to  town  when  my  lady  eame 


Trial  ofMar^  Heathy 


[Mft 


to  town,  aflcr  she  waa  at  Duamaine  ?— I  did 
not  come  tu  town  till  I  left  them. 

When  did  niv  lady  come  to  town,  after  yea 
went  down  .' — I  cannot  exactly  tell  how  long* 
after. 

When  was  it  that  she  came  to  town  ?     fie*. 
collect  yourself.— I  cannot  tell  the  particular 
timt'. 

Did  she  come  the  Februaiy  following  ? — b| 
was  in  the  summer  followiug. 

What  time  ui  the  summer  ? — I  proteil,  I  ler« 
get  what  month  it  was. 

Was  it  iu  July  ? — No,  it  was  not. 

Wa!i  it  in  August  ?— To  the  best  of  ay 
knowledi;e,  il  was  August. 

IJow  Ion;;  did  she  stay  helbre  she  retuiaadP" 
— Tu'o  mouths,  or  thereabouts. 

Did  she  ^u  to  Dublin  after  abe  returned ?—v« 
She  reiurued  in  two  months. 

Did  you  live  with  her  when  she  retonedi 
again  ?.— 1  did. 

f  n  what  time  did  she  return  ?— In  aboat  iim^ 
mouths  she  returned. 

How  long  did  you  live  with  her  after  P-^ 
Not  long. 

How  long  ?-^I  left  her  in  the  Febnmy  fidr 
lowing. 

Now  isecoUect  and  tell  the  |iarticular  tioM) 
that  abe  returned  to  Dunmaine. — 1  canaol  IpU 
the  month ;  alic  stayed  about  two  montha  aiwiy^ 

Was  she  in  Dunmaine  when  you  left  her  P*-% 
She  was. 

When  was  that  ?— The  Febmary  after  ih^ 
returned. 

How  came  she  to  tliscliarge  you  ^— Pninn  . 
thing  that  my  lord  said  thai  I  took  ill  mad«  m% 
leave  it. 

What  reason  have  you  to  remember  that  ipy 
lady  returned  iu  tuo  months.'— It  waa ii(m- 
nier-time  when  she  went  and  when  abe 
back« 

Nuw  I  ask  yon  a  plain  quratieoy  wai^ 
lady  Altham  in  this  town  in  November 
December  1714  ? — Indeed  1  do  not  know. 

But  }'ou  nmst  answer  that  queation ; 
she  in  this  town  the  months  of  Novembfr  ail4) 
December,  before  you  left  her  ?— tiibe  vef  m 
Dublin  in  the  summer. 

Waa  she,  or  was  she  not,  here  in  Noiember 
and  December? — 1  caimot  rerolled. 

Can  you  say  that  when  abe  went  tolow«.i% 
summer  that  slie  returned  in  two  imrnlhilii 
Dunmaine  ? — 1  cannot  l»e  poaitive  abe  did. 

Can  you  be  positive  slie  waa  in  DanmaMifi* 
in  November  and  December  before  the  Fe- 
bruary that  YOU  lefi  her  ?  Come,  womaAi  re- 
collect.— 1  believo   they  were,  I  caiHK^  re* 
member. 

Court,  Was  my  lady  Ahham  atDuMBaio^ 
the  November  and  December  before  you  left 
her  ? — Yes,  abe  waa,  my  lord.  , 

Rlr.  Waltk.  Do  you  know  Mr.  Ncahila  a 
clerjrymau  ? — No. 

Do  not  you  know  Mr.  Neahit  of  St  Catl|e- 
rine^s  parisli  ? — 1  have  seen  him. 

Had  ^ou  any  discourse  with  hiu  taldjt 
about  this  matter  f— Not  Utfly . 
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Nsd  yon,  e? cr  wan  f— 'I  hid  tone. 
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a  child,  mod  I  told  him  that  1  oerer  did,  nor  Ha- 
ver hcAfd  the  bad. 

.  Old  not  you  tdl  Mr.  Ned>it,  that  if  Mn. 
Heath  swore  that  my  lady  nerer  had  a  child, 
ibe  was  a  damn'd  bneh  P— No,  1  nerer  did. 
,  Qourt.  Is  that  yoar  indiotmeiit  that  my 
lady  oefor  had  a  child?  Yom-  iadictmeot  is, 
thai  she  vevier  had  a  child  while  Mrs.  Heath 
bred  #ith  her. 

Juty,  I  thndc  toq  said  yoa  made  some 
preparatiOBS  for  Christmas  at  Donmaiiie  T— 
IriMabrawhinit 

When  did  you  make  it  ?— The  Christmas  I 
went  dowski 

Whco  was  it  ray  lord  ind  lady  came  to 
Bttnmaioe  ?-«They  came  the  ?ery  day  befbre 
Christroas-day. 

And  how  thea  ooald  jt^  make  the  brawn 
afaiost  Christmas  ?— I  made  it  that  year,  but 
not  the  day  after  1  went  down. 

Was  it  the  Christmas  yon  went  there  that 
you  made  it  P — It  was  that  Christmas. 

Who  ffSYe  yon  orders  for  makinff  it  P— My 
krddid. 

Where  was  he  when  be  gare  yon  these  di- 
vedions  P'-^He  was  at  home  at  Domnaine. 
.  Was  my  lady  there  then  P— .She  was. 

Mr.  WnUh,  Do  you  remember  any  saucers 
with  smutty  figures  on  them  P— I  diduot. 

Did  you  erer  hear  that  any  of  them  were 
liit»ke  by  lord  AllhamP— I  neferdid;  I  never 
did  hear  of  any  snch  at  all. 

Rer.  Mr.  William  Jleroey  sworn. 

Mr.  Edward  Malone.  He  is  an  ancient 
man,  my  lord,  uid  cannot  slay  any  longer, 
which  makes  us  produce  him  now,  though  out 
of  time,  and  we  are  now  going  to  shew  that 
my  lady  Altham  was  at  the  assises  of  Wexford 
in  April  1715;  we  examine  him  out  of  time, 
because  he  is  falling  sick. 

Uteij.  Ti$dalL  My  lord,  1  must  complain  to 
your  lordship  of  his  being  in  court  this  some 
time,  and  not  having  been  kept  with  the  other 
witnesses* 

Mr.  Malone.  Call  Mr.  Thomas  Booric  to 
shew  when  the  Wexibrd  assises  were.  I  be- 
U^?e  the  gentlemen  will  admit  it  for  shortness 
sake,  that  they  were  on  the  16th  of  April 
1715. 

C<mrt,  Do  you  adnlitthat,  gentlemen  P 

Setj.  lUdalL  1  protest  I  do  not  know  what 
to  say  to  it. 

Air.  Thomat  Baurk  sworn. 

BIr.  Malone.   What  have  you  got  in  ytmt 
baud? — A  record ;  a  copy  of  an  estreat. 
•  Where  did  you  get  it  P  from  what  office  P-— 
From  Mr.  Morryson's  office. 

» 

'  Clerk  of  the  Crown  reads  the  Record,  as 
fallows;  Tiz. 

« Com  Wexfordyis.  Extrael  fltt  at  Amapcia- 


BAent  IiiipOsuitet  Recogn  fibrMhct  ct  Attnio- 
tur  &c  ad  General  Assiz  et  General  Goal 
Deliberacon  tentapud  Wexford  in  Com  Wex* 
ford  praed.  Die  Sabbati  dedmo  sexto  die 
Aprilis  Anno  Regni  Domini  nr.  OeorgDei 
Gra  Magn  Britan  Franc  et  HiberniaB  Sifg 
FideiDefenc  &c  primo  Cor  Honobl  Jobaa 
Forster  Ar  Capital  Justic  diet  Domini  Regit 
Cnr.  su  de  Coi  Banc  su  r^ni  su  Hibnim  at 
Tlipm  Coote  Ar  secund  Justic  diet  Dommt 
Regis  Cur  su  de  Capital  plit  sn  in  HibemiA 
Justic  et  Comiss  ejosdem  Domiiii  Regis  ad 
General  Assiz  et  general  Goal  Deliberaooa 
nee  non  ad  omn  et  singul  Prodicon  Murd 
Hoitiicid  Inoend  lIHoit  Atsemblacon  F^oa 
Rober  Kxtoreon  Oppretalon  Cna  Contempt 
Offens  Malefact  et  Caus  quasconq;  in  Com 
Wexford  pred  perpetrat  sire  perpetrand  an* 
diend  et  terminand  assign  Virtut  Commissioa 
diet  Domini  Regis  sub  magn  Sigill  su  Regni 
Hibniee  germ  dst  spud  Dublin  decirao  sexto 
die  Februar  Anno  Regni  su  prime.* 


Mr.  Spring,  We  produce  a  clergyman  of  tba 
county  of  Wexford,  a  nmn  of  as  good  charac- 
ter as  any  in  it,  to  shew  that  my  lady  Altham 
was  at  that  assizes. 

Btxj,  lUdalL  1  desire.  Sir,  you  will  please 
to  i^ife  an  account,  whether  you  were  not  in 
court  the  whole  time  that  the  other  witnesses 
were  examined,  or  were  not  informed  of  what 
passeil  here. 

Mr.  Hervey,  1  was  called  about  an  hour  and 
half  ago,  and  told  thit  the  court  wanted  me  ; 
when  1  found  they  did  not,  1  went  into  the 
court  of  Chancery  y  and  stayed  there  till  I  found 
the  first  witness  coming ;  afterwards  I  stood  by 
the  clock,  and  1  believe  yon  will  think  It  is  im- 
possible to  hear  tlwre  any  thiiMf  that  passed 
nere ;  and  not  one  word  was  1  inrormed  of  what 
was  said. 

Mr.  Malone,  Do  yon  remember  the  time  tha 
Pretender's  men  were  tried  at  the  assueesof 
Wexford  P 

Mr.  Hervey.  1  remember  when  Mr.  Walsh 
and  Masterson  were  tried  for  enlisting  men  for 
Ibreiga  service. 

Were  you  at  that  assizes  P— I  was  there  and 
heard  the  trial. 

Pray,  Sir,  can  you  fix  the  year  when  they 
were  tried  P — ^They  were  tried  in  Lent  assises 
1715. 

Was  it  spring  assises  P-^lt  was  Lent  ss- 
sites*;  but  1  beUere  it  happened  in  Easter  that 
year. 

Were  you  in  court  at  the  trial  of  Walafa  and 
Masterson  P— >I  was  in  court. 

Who  were  the  judges P — ^My  lord  chief 
jostioe  Forster,  my  particular  patron  and 
friend  ;  his  brother  was  my  tutor  when  I  was 
in  the  college. 

Who  was  the  other  judge  P— I  do  not  re- 
member any  other  judge,  but  I  know  be  was 
there. 

Were  you  in  court  at  the  trial  ? — I  was. 

Thea  I  ask  yon.  Sir,  whether  or  no  you  saw 
anylerdAltfaanatthaltimaialiownP— I  did; 
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1  mw  him  wi  bit  lodgiogft  ud  at  Hm  €Oorl- 
lioose,  and  had  disooiirtc  with  him  ia  bach 
pfaMaa,  aad  narer  law  him  before  or  aiooe. 

lo  what  olatbeswaa  ha  drcaicd  then  ?— To 
the  bast  af  my  remerobranee,  ha  was  io  black. 

Were  there  aoy  fauliea  in  oaort  al  that  aa- 
aisea  f — There  were  aeveral  hMlieain  eoart. 

Were  they  of  aoy  fiMhion  or  rank  io  the 
eoootry  there? — I  aaw  a  lady  of  rery  good 
aapearance,  though  homely  featmfaa,  afd  1 
aiked  who  aba  waa,  and  l.was  told 

Seri.  Mankall,  Yon  are  nut  to  aay  any 
Ainir  you  ware  laid,  yoo  most  declare  nothiaff 
hot  what  yoQ  know  y^uradf.  ^^ 

Mr.  Hervty.  Thev  aaid  it  waa  lady  Altham. 

Mr.  Makm.  Did  yon  know  that  lady  yon 
«w  to  be  hMiy  Altham?— I  am*  morally  as- 
aured  it  was  her. 

Did  yon  e?er  aea  her  altar  ?— I  na?er  aaw 
her  afterwards. 

You  aaw  other  ladies  there  as  well  as  this 
ladv  ?— I  did. 

Did  you  know  them  ?— I  took  notice  of  none 
but  Mra.  GiArd,  for  she  was  my  relation  by 
marriage;  and  I  had  another  reason  whv  I 
look  notice  of  her,  which  waa,  that  1  ha?a  often 
heard  her  blamed^ 

Was  Mrs.  Gifiard  in  company  with  that 
strange  lady  ?— 4She  waa. 

Do  you  remember  any  quarrel  upon  the  ac- 
innat  of  beating  a  man  at  the  asuies  ? — Yes, 
1  remember  it  ? ery  well,  and  ha?e  reason  to 
tamemberit. 

8eij.  Tisda//.  My  lord,  1  do  not  see  to  what 
this  ezaminafioD  can  tend. 

BIr.  MaUme.  It  is  in  aider  to  fix  the  time 
particularly. 

Court.    Go  on.  Sir. 

Mr.  Heroey,  I  took  a  king's  eridence  to 
Wexford,  one  Sindare,  he  had  gone  to  France 
with  several  others,  and  when  ht  came  home, 
bo  was  afraid  1  would  represent  him  to  the 
justice  of  peace  and  ha?a  nim  proaecuted ;  to 
avoid  which,  he  said  he  would  come  in  and 
make  a  discofery  if  I  would  get  bim  pardoned. 
I  aaid  I  wouM ;  and  after  I  had  him,  I  mounted 
him  before  mv  portmanteau  and  took  him  to 
Wexford.  White  be  waa  there  some  ser? ants 
of  my  lord  Altham  fell  upon  him  and  beat  him 
for  being  an  informer,  and  while  they  were 
beating ^him  I  catched  them,  and  they  had 
almost  murdered  him.  I  took  them  to  colonel 
Ram's  lodgings,  and  we  went  to  my  lord  Al- 
tham to  his  Mdgings,  and  shewed  him  the 
bloody  condition  that  this  fellow  was  in. 

How  dill  you  know  where  my  lord  lodged  ? 
— 1  was  informed  that  my  lord  and  lady  lodged 
at  Mr.  Sweeny's. 

Go  on.  Sir.— We  went  there  to  shew  my 
lord  Altlumi  the  treatment  his  aerfanu  had 
gi?en  this  roan,  and  my  lord  said  be  was 
aahamed  of  their  behaviour,  that  they  should 
be  punished  for  it,  and  said  they  should  ooma 
into  court. 

And  did  they  coma  into  court  ?— There  came 
but  two  into  court,  the  rest  made  their  escape. 

Were  they  pomahed  for  this  asmull? — My 
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lard  chief  juatiea  Farttar  wai  fwy  aBgry^  but 
fined  them  only  6^ 

Mr.  Ree^hkr.  My  lard,  thus  ho  aaraitaimi 
that  lord  AHham  lodged  at  Mr.  Swaany'a. 

Mr.  Mai<me.  You  my  that  you  aaw  Mm.^ 
Giflard  in  the  court-house,  and  thai  aba  ia 
your  relatian  ? — Yea,  her  brather  and  1  loak 
t#o  sisters  ia  marriage. 

Did  she  sit  neit  to  my  kdT  Altham  that  day  f 
—1  do  not  know  whether  sna  wm  next  ta  hart 
but  aba  wm  vary  near  bar. 

Nuw  1  ask  you,  whether  that  lady  hud  avr 
signs  of  pregnancy  or  not  upon  harP— I  lasK 
particular  notica  of  bar ;  she  waa,  to  tha  hast 
of  my  remembrance,  dressed  in  blaak, 
full-cbealed  woman,  and  bad  a  finai 
waist. 

Did  she  appear  to  yon  aa  a  warns 
child?— She  might  be  very  young  with d^ 
for  aught  I  know ;  but  tMra  waa  no 
appearance  of  her  beiaji^  widichiM. 

Mr.  Hmrmard.  This  avidaaea 
iipon  a  supposition  that  the  lady  ha  mw  at 
Wexford  was  the  hidy  Altham ;  hamyabawmi 
only  told  it  was  she,  and  cannot  my  it  was  uf 
his  own  knowledge. 

Mr.  Hervey.  1  am  prethf  ccftain  tha  ladj  1 
mw  wm  lady  Altham.    I  am  toM,  Sir,  ttm 


yon  are  oounaeUor  Harward,  am  not  1  ta 

uera  you  are?  1  am  told  that  gentlaman  ia 
counsellor  Daly»  I  am  morally  amnrsd  af  il^ 
and  1  beiiare  it. 

[CroM- enminatioo.] 

Seij.  MmnhaU.  Prav,  Sir,  did  you  aaa  tWl. 
lady  go  into  the  court-boum,  that  you 
particular  in  your  observations  about  f 

Mr.  Hercey.  I  cannot  my  1  did ;  but  1 
her  in  court.   ■ 

Do  yoo  know  Mr.  Csomr  Cokknigbf— Yua^ 
1  do  very  well. 

Did  uot  hesitbythat  bdy  a  great  partut 
tha  time  ? — I  cannot  charge  m^  oManory ;  aa 
I  toM  you  before,  I  look  no  notice  of  any  but 
Mrs.  Gifiiud. 

I  ask  you,  Sir,  whether  Mr.  Colclough  «■• 
there  or  not  ? — He  might  be  thore ;  and  I 
cannot  uy  whether  he  wm  ur  not. 

Who  were  the  persons  Uied  ?— Jack  Walrii, 
and  Mr.  Masteraon. 

They  were  tried  thaiday  ?— They  ware.  Sir. 

Are  you  sura  they  wai^^ed  at  that  aasium  f  • 
—They  were  tried  at  thatmsizaa. 

You  are  positive  they  were  tried  at  that 
assizes  i — 1  heard  them  both  tried,  and  i  be> 
lieve  at  that  amizm  ;  Walsh  wm  triad  firat. 

Are  you  positive  that  they  were  both  triad  P 
— Indeed  I  have  no  reason  to  doubt  but  they 
were  ;  they  were  there,  and  appeared  tberaat 
tha  bar  both  of  them. 

Were  they  convicted  or  acquitted  ?--^4»*. 

Jjuitted :  Mr.  Walsh  smde  a  vaiy  good  db* 
ence. 

Whereabouts  were  yon  in  tha  court ?«»I 
was  very  near  the  judge. 

Did  you  or  did  you  not  are  Mr.  Colclough 
there  ?r-I  oaanot  my  1  mw  Mr.  ColckNifh.    . 
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Did  jooteeooIaBelLoftnitliere? — ^Icaaaol 
say  1  saw  colonel  Loftus. 

Do  yoa  recoiled  aay  feotlenuin  of  the 
couDtry  tbat  yoa  nir  there  f—Wby,  do  yoa 
believe  that  I  was  not  there  ? 

It  is  DO  matter  what  1  beUere,  but  can  yoy 

name  aoy  one  gentleman  that  was  there  P — 

Lawrence  Esmond  of  Ballynastraw  was  there. 

'  Aad  you  remember .  that  Mrs.  Giffiurd  was 

there  tery  poskirely  P — I  do,  8ir. 

Now,  1  ask  you,  w«s  not  Mr.  Masterson 
tried  the  summer  asstaesP— Indeed  1  do  not 
knew,  I  know  he  was  in  the  dock  then. 

Did  not  yon  sav  you  were  snre  he  was  tried 
that  assiacs  P^-1  do  not  know  whether  be  was 
tiM  then  orno,  Iwt  be  was  in  the  dock. 

Did  yoo  see  this  lady  any  where  else  bnt  in 

tbe  coort- house  P — 1  saw  her  no  where  else 

hat  tfaera,  neither  before  nor  since. 

^  Did  she  sit  or  stand  during  the  time  yon 

■nw  her  P— I  saw  her  both  sitting  and  standini^. 

-  Whereabouts  P—Almoatopposite the  sheriff's 
box. 

Did  you  tolk  to  Mrs.  Giffard  at  that  timeP 
—I  did  not  speak  to  either  of  them. 

Did  you  speak  to  her  at  that  assizes  ?— -I  do 
not  remember  1  did ;  but  if  you  please  IMI 
givt  the  reason  why  1  took  notice  of  her  more 
im  another. 

Qire  your  reason.— She  was  a  near  neigh- 
of  lord  Altham,  and  wa&  the  most  con- 
▼eraant  there  of  any  others  of  the  neighbour- 
Jmod ;  and  my  lady  not  bearing  tbe  fairest  cha- 
racter in  tbe  world,  I  heard  Mrs.  Giffard 
Uamed  for  baring  such  an  intimacy  there ; 
mmI  therefore  when  1  was  told  this  lady,  that 
made  a  ?ery  good  figure  by  her  dress,  was  my 
lady  Altharo,  I  took  notice  of  Mrs.  Giflhrd 
being  in  her  company ;  and  whether  Mrs. 
Gifiard  knew  it  or  not  i  cannot  tell,  but  I  have 
beard  her  censured  for  being  in  it.  And  if 
they  had  lived  within  three  -miles  of  me,,  as 
they  did  of  her,  I  would  not  hare  had  con* 
verse  with  either  of  them. 

Was  not  there  one  Doyle,  a  clergyman,' 
tried  at  that  assizes  P^I  cannot  tell  wbdber  he 
was  tried  or  not,  1  saw  him  in  tbe  dock ;  he 
was  one  I  knew  in  the  coHege. 

How  came  you  to  be  seated  so  near  the 
jadge  ? — 1  was  near  the  judge  for  two  reasons ; 
for  the  sake  of  the  justices  of  the  peace  and 
grand  jury.  ^^*" 

Do  you  know  w^  fi<»ry  Bolton  P— Yes, 
1  do.  ^  ^ 

Was  he  at  that  assizesP— He  might,  hut  I 
do  net  remember. 

Mr.  Mac  Manut,  I  hope  at  this  late  hour 
tbey  will  produce  witnesses  to  tbe  point 

Mr.  SoUcitor,  I  desire,  my*  lord,  to  make 
one  obeenration  ;  which  is,  that  Mr.  Herrey's 
testimiNiT  will  account  for  every  thing  that  has 
been  said  concerning  the  bad  reputation  of  this 
fiunily. 

Mr.  Le  Hunte,  My  lord,  we  shall  now 
produce  one  Ednrand  murk,  he  was  postillion 
to  my  lord  Attham  bdbre  my  lady  came  to 
Dunmune.    He  .wiH  prove  that  he  rode  pot- 


tinnnwban  the  chariot  came  to  carry  my  bird  , 
ami  lady  into  tbe  country,  and  that  they  went 
from  captain  Briscoe's,  and  not  from  Mrs. 
Vice's;  he  will  prove  that  Mrs.  Setwrigfat^ 
Elisabeth  Doyle  and  Mary  Waters  winre  ser- 
vants in  tbe  family,  and  that  be  continued  ia 
the  service  till  the  year  1716;  that  hedrova 
my  lady  in' a  chariot  in  1715  to  tbe  apring 
assizes  of  Wexford ;  that  Mra.  Gifiard  went  hi 
the  chariot  with  her;  that  Mrs.  Heath  rodiu 
and  that  he  was  one  of  tbe  servanU  mentioosi 
m  this  affray,  and  made  his  eecape  from  th« 
assizes ;  and  he  will  also  prove  that  my  hidy 
was  at  a  hurling-match  at  a  place  caUed  Ba^ 
thiomy  Bog|^,  between  major  Sutton  and  my 
kwd,  at  tbe  time  of  this  pretended  pregnancy* 

JKdmond  Bourk  sworn* 

Mr.  Le  Hunte.  Did  you  know  Arthur  lale 
lord  Altbam  f^Edmond  Baurk.  I  did.  Sir.      . 

When  dkl  you  first  know  him  P— At  his  first 
coming  to  ffoss. 

Did  you  ever  live  in  bis  service  P— I  did. 

When  did  yon  go  to  live  with  him  P— I  caniMt 
exactly  tell  the  year,  but  1  lived  almost  aiz 
years  and  two  months  with  him. 

Where  did  my  knd  live  then  {—At  Dm* 
maine. 

Did  you  live  there  before  my  lady 
overP — I  did. 

How  long  after  yon  lived  there  did  she 
to  live  with  him  P— I  cannot  tell  bow  long[. 

What  was  your  service  P— 1  was  a  postillieM, 
and  came  up  for  my  lady  to  Dublin. 

Where  did  my  lord  and  lady  go  froii 
Dublin  P— They  went  from  Dublin  to  Don- 
maine. 

From  what  place  in  Dublin  did  they  go  to 
Dunoiaine  P — From  captain  Briscoe's  in  firide* 
street. 

Are  you  certain  that  they  went  from  cap* 
tain  Briscoe's  P — By  tbe  virtue  of  my  oaUi, 
they  did ;  we  took  them  op  there. 
•  Did  you  know  Mr).  MiMry  Heath  P— I  did. 
Sir. 

What  was  aheP— She  waited  on  my  lady 
Altbam  as  her  gentlewoman  then. 

When  did  my  lord  and  lady  get  to  Dnn« 
maine  P — We  got  to  Donmaine  in  December, 
it  was  about  ChristnuM-Eve. 

Who  went  along  with  yon  besides  my  lord 
and  lady  P — I  cannot  tell  voa ;  but  the  chariot 
broke  by  Johnstown,  and  a  great  many  were 
in  company,  but  I  cannot  tell  who  they  were. 

Did  Mrs.  Setwright  go  with  youP — ^Mre. 
Setwright  was  sent  down  two  days  before,  and 
two  maids  with  her,  Bet^  Doyle  and  Mary 
Waters. 

Do  yoo  remember  m  body  visiting  at  Don- 
maine for  any  time  P — There  was  Mrs.'  Briscoe 
there. 

Was  any  one  along  with  her  P— Her  dangb- 
ter  was. 

How  long  might  they  have  staid  there  P— 
1  cannot  tell,  hot  1  was  sent  with  Miss  Briscoe 
to  the  lower  part  of  the  coimty  of  Wexford. 

Do  you  know  one  Mr.  BoydeP— I  did* 
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.  WiMredRlhelm?*~HeU?dliit 

INd  B«t  yoo  ffo  to  his  boonf^We  iU  oiU 
IImiv,  sttd  flteid  there  a  night  er  tw«^  t»  the 
htft  of  my  knowledge, 

00  you  know  n  pliee  cmlled  RtthiiMiy 
BoM?"-*I  do;  I  wMbero  neerit. 

Did  you  know  major  Sstlon  ?— 1  knew  him 
Tery  well. 

Did  yon  know  of  any  difeiwm  or  spoit  at 
HathiMPy-Bogg  ?— I  remember  a  great  hurl- 
mer  tvere* 

l¥hatwaathe  occafmofit?— I  waatoldit 
waa  between  aoaior  Sotten  and  my  kird  Ahham. 

Do  yon  remember  any  penon  that  was  at 
that  hurling  P— My  bdy  Altham  waa  there,  Sir. 

Were  yovL  at  the  amMce  of  Wexford  at  any 
time  after  this  burlin|[  ? — I  do  not  know  whe- 
ther it  was  aAer  or  before. 

*  When  was  that  aasifiesr — Easter  assizes  in 
the  ynr  1715. 

Did  you  go  from  the  house  of  Dunmame  to 
the  assizes  ? — I  did.  Sir. 

Did  aov  body  |^  along  wKh  you  P— My  huly 
went  in  the  ehanot  and  one  Mrs.  Giffard. 

Who  fode  postillion  P— I  did. 

Who  was  coachman  P— John  Weedon. 

•  Do  you  know  of  any  quarrel  that  happened 
at  the  assizes,  and  on  what  occasion  P— I  do 
fory  well,  I  hare  a  reason  to  know  It,  Sir. 

Tell  your  reasons. — Some  gentlenien  of  the 
«Mmty  of  Wexford  were  impeached  with  this 
thing  of  enlisting  and  harbouring  men  for  the 
pretender  at  that  time,  and  abo? e  all,  there  was 
the  parish  priest  that  is  li? ing  yet,  one  Father 
Micliael  Doihies,  and  he  was  our  parish-priest ; 
•ad  this  Downes  bemg  impeached,  my  lord's 
serrants,  four  or  fire  of  us,  went  to  see  the 
l^eat,  and  his  prosecutors  were  with  him  at 
the  house  of  one  Hatcheirs  that  kept  the  Swan ; 
we  fell  out  with  the  prosecutors,  because  that 
we  thought  to  make  it  up  with  them  not  to 
jprosecute  the  priest,  my  lord ;  and  upon  that, 
when  they  would  not  make  it  up,  a  quarrel 
hajppened  between  us,  and  please  yonr  lord- 
ship, and  to  be  sure  we  paid  the  poor  people 
terj  sorelT;  but  next  morning  we  were  Ssken 

Srisoners  by  Mr.  Herre^,  owonel  Ram,  and 
Ir.  Symea,  and  kept  ra  confinement  from 
■lomittg  till  about  eight  o'clock  at  night- 
Was  my  lord  Altham  at  the  assises  P— My 
Ibrd  Altham  was  there.  A  little  time  aftor  I 
mme  home  he  disehaiged  me,  beeanse  I  made 
myescape;  but  two  were  pot  on  their  trial. 

Who  were  they  P-^-They  were  Ned  Mao- 
Cormack  and  Bryan  Neale,  the  roimbg.foot- 
maa.  and  the  groom. 

'  Where  did  you  go  after  my  lord  discharged 
you  his  serrioe  P — ^I  believe  to  Kilkenny,  and 
hfed  with  alderman  Barnes  there  some  Uttle 
Hum. 

Do  you  know  Mr.  Lambert  P — I  do  fery 
.wen. 

Did  you  e?er  life  in  his  ser?ieep— I  lived 
with  him  affta  I  left  KiMMnny. 

Hew  long  did  yon  life  in  JLiUnnny  P— I  be- 
lieve I  did  not  lifeia  Ktlkeimy  abore  two  or 
three  iMitfas. 
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Do  you  remember  any  qoarrsi  hatwssa  my 
k»rd  and  lady  Altham  in  your  tiase  P— I  do  una 
remember  aay  quarrel. 

Did  they  continue  to  live  together  aa  loagaa 
you  knew  them  P— They  did,  they  were  aepa* 
rated  after. 

Where  did  yon  Ure  thea  P^l  bdiere  wilk 
Aaran  Lambert. 

Wheredid  helirethenP— Ha  kept  a  house 
in  Rom  then. 

How  ftur  is  Rosa  ftam  DnnmainaP— Faar- 
small  mihs  from  Duamaine. 

Did  youaea  my  lady  afler  the  sepaialioii  ?-« 
I  did. 

W  here  P— la  Rom. 

Do  you  recollect  tha  hauae  that  my  lard  auA 
lady  ladgad  m  at  Wexford  al  the  assiasar^I 
set  her  mm  at  one  Mr.  Swaeay 'a. 

Pray,  whilst  Mrs.  Brisoaa  waa  ia  tha  hiausu 
at  Duamaine,  did  yon  hear  of  any  roisearrtea 
that  my  huly  hadP--I  aarer  did  df  aay  ana-' 
carrisga,  or  of  herbeiag  with  chiM  uaiil  withia 
these  three  years. 

Did  she  appear  to  vou  to  be  a  wamau  wUi 
child  P — She  aever  did. 

Do  you  know  Joao  Landy  P— >I  do. 

Do  you  know  of  her  nursing  a  chiM  P— I  da. 

Was  that  after  my  lady  caoie  to  Danasaiaaf 
She  was  big  with  child  at  the  time  my  kdy 


Where  did  she  lire  at  that  time  P— la  mf 
lord's  house. 

Waa  she  brought  to-bed  there  P~No;  aha 
went  to  her  father's  house  to  lye- in. 

How  fiir  was  that  from  the  house  of  Dun  • 
iMuneP— Asnearas  1  can  guem,  aa  FagHrfi 
mile. 

Did  you  ever  see  a  chiki  nursed  by  Jaaa 
Landy  ro  the  house  while  my  lady  waa  there? 
— I  never  did,  by  virtue  of  my  oath. 

Did  you  ever  see  a  child  of  k»rd  Altham^ 
with  Joan  Lallan  P— 1  never  did,  aar  aahady 


Mr.  Afoc  Afantff.  My  lord,  ha  swears  thai 
nohod  V  else  saw  that  she  took  care  of  the  ahid, 
aa  well  aa  him. 

Mr.  Ls  Huntt,  Did  you  ever  aea  aay  chiM 
of  lord  and  lady  Altham'a  in  the  oare  cif  J< 
Laifan  P — Never  did.  Sir. 

Did  you  ever  aea  a  ehiM  that  waa 
Landy's  chiM  with  Joan  Laady  P— Yea,  I  «»^ 
Sir. 

Did  yoa  live  with  my  lady  at  aay  time  after 
the  separation  ?— <!  did. 

How  kmg  afler  P— As  aear  aa  I  caa  guamt 
almost  two  years  after  they  parted  1  waited  aw 
her  in  the  town  of  Ross. 

Did  you  see  an  v  chiki  there  with  her  limt 
waa  reputed  her  dbild  P— 1  never  did. 

Did  you  eve^see  any  other  chiM  with  Imt 
there  P— Yea,  I  used  to  bring  in  childrea  asy* 
self  to  her;  she  was  very  fond  of  them. 

What  lodging  were  you  at  there P^-At  mm 
Mre.Wrigh?a. 

*  [Crost-examinatkm.] 

fkf}.  TUdmU.  Hawlaag  did  you  hvu  witii 
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o>v  lord  AlUuun  f— To  the  beit  of  my  know- 
leog«,  about  six  yetra  with  my  lord  and 
ladv. 

bid  they  live  together  during  the  whole 
time  von  lived  with  them  P— They  did  aot.  Sir. 

IVbeo  were  you  firit  hired  into  the  ser? ice  P 
-*I  cannot  tell. 

When  did  you  leare  my  lord ?— I  leA  him 
io  the  year  1716. 

What  time  of  that  year  ?— I  cannot  tell. 

Hmt  soon  was  it  after  they  came  from  Wex- 
ford P— 1  cannot  tell  how  soon. 

Was  it  a  fortnight,  three  monthsi  or  a  year, 
or  how  long  ? — No ;  it  could  not  be  a  year,  or  a 
qipaner  of  a  year. 

What  was  the  occasion  of  your  leafing  the 
a^ioaP-^The  occasion  was  that  1  made  my 
escape  from  Wexibrd,  and  my  lord  promised 
he  would  not  keep  them  that  escaped. 

Recollect  how  Jong  'you  were  at  Daomaine 
Uefinv  YOU  were  diKharged.— I  might  hare 
hpaa  at  nome  a  fortnight  or  three  weeks. 

How  long  before  you  left  my  lord,  did  he- 
aod  my  lady  cooae  to  life  together  ?— My  lady 
camem  December  1719,  to  the  best  of  my 
knowMlge. 

Where  were  tou  then  P— In  Dnnmaioe,  and 
t^  metinDuhlio. 

Bow  BOOH  aller  did  yoa  come  for  her?— I 
waa  no^  long  in  town. 

How  soon  aAer  they  met,  did  you  come  for 
her  to  town  P— 1  cannot  tell  how  long. 

Were  you  In  town  with  my  lord  that  wiuter 
before  they  met?— I  was  not. 

Did  you  life  with  them  agiin  efVer  you  left 
them  in  the  year  1716?— 1  md. 

What  time?— I  cannot  (ell. 

Were  they  separated  before  you  came  to 
life  witli  them  P— They  were ;  my  lady  waa  at 
Roes  at  that  time. 

When  yon  returned  to  life  with  my  lord,  was 
tbweany  child  in  thehooseP— Nefcr  a  child 
that  I  know  of. 

How  long  did  you  life  with  him  after  you 
returned  P— I  cannot  tell  how  long. 

Did  you  life  a  second  time  with  them  before 
the  aeparation  P— To  the  best  of  my  knowledge, 
I  did. 

Did  yon  return  to  the  serf  ice  before  my  lord 
separated  from  my  hidy  P— I  am  not  sure  whe- 
ther 1  did  or  no. 

Were  you  in  the  house  at  the  separation  P— I 
was  not. 

Where  were  vou^at  that  timet— To  the  best 
of  my  knowledge,  in  Ross  with  Mr.  Aaron 
Lambert. 

Were  you  in  his  serf  ice  then  P — 1  waa. 

How  kng  did  vou  life  with  him? — 1  cannot 
tdQ;  but  my  lady  was  some  time  in  Ross  be- 
ftre  1  came  to  Uve  with  her. 

Did  you  return  to  my  lord's  serf  ice  after  jrou 
Wirt  dischaiged  that  time  after  the  assizes  P  - 
Indeed  i  cannot  tell. 

Cannot  you  tell  whether  you  lifed  with  him 
after  at  Dunroaine? — 1  am  not  positif  e ;  I  can- 
not tell  you,  Sir,  whether  I  efer  lired  with  my 
lord  again  at  Dunmaine. 


Yon  say,  yon  were  turned  away  after  tht; 
assises  ?» I  was. 

Unon  your  oath  did  you  return  to  life  with 
my  lord  again? — Upon  my  saKation,  I  cannot 
t«U  whether  1  returned  again  to  him. 

Recollect  how  often  you  hare  lifed  witbi 
lump— I  remember  I  Ufed  with  him  onee» 
because  he  owed  me  some  wages. 

What  wages  P — I  belief  e  two  years  warns. 

When  were  thooe  wagea  due  to  you  ?«— Thejr* 
were  due  after  the  assizes. 

Can  you  answer  or  not,  whether  yon  re- 
turned again  to  the  serficeP— I  cannot  answer 
whether  I  did  or  no. 

Do  von  know  Mr.  Aroiaa  Bush  P — I  do. 

Had  you  any  conf ersation  with  him  P— >Noti 
as  I  can  remeroher.  Sir. 

Or  with  an V  other  person,  that  mv  lord  bedi 
a  child  by  his  lady  ?*— By  the  f  irtne  of  my  oatbt^ 
I  nef  er  did  declare  it  to  mankind. 

Did  vou  efer  declare  that  von  would  go  an4i 
swear  ror  lord  Anglesea,  and  be  made  a  man  of? 
— By  the  f  irtne  of  that  oath  I  have  taken,  I- 
nev er  did. 

Did  any  body  offer  yoa  any  money  for 
swearing  in  thia  cause?— -Yes,  Mr.  Mao 
Rerclicr  did. 

What  did  he  offer  yonP^He  offered  mC 
300/.  for  swearing. 

When  the  wiuiesa  said  this,  there  waa  a  leniL 
huzza  in  the  court. 

Who  was  the  agent  that  offered  yon  SOO/.  ?— « 
Hare  patience,  and  1  will  tell  iron  the  man,  one' 
Paul  Keating,  he  offered  me  SOOt.  in  prif  ate 
between  me  and  himself,  if  1  wonld  join  hie- 
young  lord,  as  he  called  him. 

When  was  this  offer  made  you  P— Abonithia 
time  two  ^ear. 

Why  did  not  you  appear  and  declare  this  on* 
the  former  trial  ? — I  kept  off  from  the  last  tnal, 
and  from  this  till  1  was  compelled  by  law. 

Were  von  ever  in  company  with  Mr.  Mao^ 
Rercherr — I   was   in  the  room  with   Mao' 
Kercher,  and  he  sent  for  me,  and  Mr.  Bob 
Snow  carried  me  np  stairs  to  an  upper  room. 

What  is  it  yon  can  say  of  Mr.  Snow  P— No«. 
thing  of  him,  but  that  I  was  In  Mr.  Snow's 
room  along  with  Mac  Kercher. 

When  was  this  ? — About  this  time  two  year, 
to  the  best  of  my  knowledge. 

What  was  the  conf  ersation  that  passed  be- 
tween Mr.  Mac  Kercher  and  you  P-^ Why  then 
I  will  tell  you  that,  gentlemen,  I  came  in  the' 
e?ening  to  Mr.  Snow's ;  Mr.  Snow  was  feed  as 
an  attorney  against  me  in  a  cause  between  a 
man  and  me 

Gife  an  account  what  pasaed  io  conf  ersation 
in  tlie  presence  of  Mr.  Snow.— Mac  Kerober 
and  Snow  went  up  from  the  company,  they: 
were  to  sop  there. 

Where?— At  Mr.  Snow's  that  night ;  and  ft 
told  my  landlord,  Mr.  Fk)od,  that  Mr.  Snow 
was  to  be  there  that  evening.;  and  Snow  told 
me  that  Mac  Kercher,   and  Amicel^,  madt 
lif ingstone  were  to  sap  there  tiiat  night;,  and 
he  told  roe  if  I  wonkl  cone  i\mtUmg)i^€Mkf 
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that  I  could  Me  Mac  Kerclier.  Upon  that  I  did, 
and  we  weot  up  ttairs,  Mr.  Snow,  and  Mac 
Kercher  and  me,  aad  he  asked  me  if  I  knew 
tbb  young  Jamea  Anoeiley,  esq.  Where  is 
he?  says  I.  I  hope,  my  friend,  you  will  do 
DOtbiDg  against  his  ioteMl,  says  Mac  Kercher. 
Indeed  1  will  not,  nor  appear  at  all,  aays  I,  if 
I  can  help  it ;  ao  there  is  all  I  can  remember. 

Did  there  paM  any  other  conversation  be- 
tween you  that  night  ? — ^There  might,  but  not 
to  any  purpose. 

When  do  you  say  the  SOOf.  was  offered  to 
yon  ? — About  this  time  two  year. 

And  who  made  you  the  ofler  of  it  ?«-Pa«l 
Keating,  and  carried  me  to  one  captain  For- 
raater's. 

When  this  offer  was  made,*  was  any  body 
present  f — No,  he  carried  me  aside  to  a  little 
garden  at  captein  Forrester's  door,  and  he  said 
that  when  the  cause  was  o? er  1  would  get  the 
nising  of  my  family. 

What  did  ne  oiler  you  this  money  for? — ^Ha 
offered  it  fbr  to  join  his  young  roaster  James 
Annealey,  because  he  thought  tbat  I  knew  a 
great  dw  by  lifing  with  lady  Altbam,  only  to 
gife  my  promise  to  testify  for  James  Annesley. 

What  did  he  tell  you,  you  were  to  swear  ?— 
The  words  were  in  genenl. 

Clerk  if  the  Crvwn  reads  the  estreat  fbr  the 
•asanlt  on  the  prosecutors  at  Wexford,  as  fol- 
lows, lo  shew  that  Edmund  Mac  Cormack  and 
Bryan  Neale  were  taken  into  custody,  and 
fined  for  the  said  assault,  viz. 

««  flin.  Impost,  ad  prsd.  General  Assis.  sup. 
■eperal  Person  in  Custod.  Vice  Com.  Wexford. 

«(  Edmond  Mac  Cormack  indict,  ad 
prmd.  Assii.  pr.  quodm  Assault,  et 
Cul.  pro  flin.  in  sum      -    -     -     -  0    0    6 

'*  Bryan  Neale  indict,  ad  psed.  Assiz. 
|tr.  cons,  pro  ffin  in  sum    •    •    -  0    0    6 

Mr.  Smth.  My  lord,  the  next  witness  is  Mrs. 
Sweeny.  Your  lordship  observes  that  tlie  last 
witness  gave  an  account  of  my  lady  Altham's 

Sdng  from  Ounmaine  to  Wexford  assizes,  and 
at  she  was  drove  lo  captain  Sweeny 'a  at  Wex- 
Ibrd.  He,  my  lord,  ia  dead:  this  ftfrs. Sweeny 
is  hb  widow ;  her  husband  look  the  house  in 
March  1714,  and  she  has  lived  there  ever 
rinoe ;  she  will  jqve  account  tbat  lord  and  lady 
Altham,  Mrs.  Uiffard  and  other  persons  came 
and  lodged  in  the  house,  and  that  my  lady  did 
not  appear  lo  be  with  child. 

Mrs.  Sarah  Sveenv  sworn. 

to 

Mr.  £e  Hunte.  Where  do  you  live,  madam  ? 

Mrs.  Smeen^,  I  live  at  Wexford. 

What  ia  your  christian  name  ? — Sarah. 

How  long  have  you  lived  there?— These 
fbur  or  five- and- thirty  years. 

Pray,  do  you  know  Mr.  John  Masterson  ? — 
I  do. 

Did  yon  know  Mr.  WaUh  ?~I  diJ. 

Do  yon  remember  tbat  they  were  charged 
with  any  crime  at  Wextbrd  ? — 1  do. 

Whenf—In  the  year  if  15. 

Did  yonluow  tM  kta  lord  or  lady  Althaa? 


— I  did ;  I  knew  them  both,  but  my  lord  onch 
better  than  my  lady. 

Was  it  usual  for  you  to  set  kklginga?— It 
was. 

Can  you  recollect  whether  they  lodged  at 
any  time  and  when  in  your  houaa? — ^Tbey 
l<Miged  with  me  in  the  year  1715,  in  April. 

Do  you  know  upon  what  occasion,  or  what 
was  a-doing  in  Wexford  at  that  time?— Tha 
assises  was  at  that  time. 

Pray,  madam,  can  you  recollect  how  long 
they  lodged  wiih  you,  and  when  they  can^ 
whether  before  or  after  the  assizear — Thny 
came  just  at  the  asaizes,  and  they  sittd  bo 
longer  than  the  assizes  held,  four 
five,  1  cannot  tell  which. 

Can  yon  tell  whether  any  gmll 
came  with  lady  Altham  to  the  assizes  ?— Tea, 
there  did  coma  Mrs.  Giflard,  and  Mra.  Mary 
Roe,  and  there  came  Mrs.  Heath. 

Was  Mrs.  Heath  a  servant  to  any  of  tb* 
ladies,  or  whom?— She  was  her  ladyship^ 
woman. 

Where  did  she  lodge  ?— At  my  bonie,  Sir. 

Can  you  be  certain  that  it  was  in  the  a|iffing 
assizes  17 15,  that  they  were  there? — I  an  yery 
rare  of  it 

Pray,  can  you  ^Ive  any  reason  for  that  eer- 
tainty  ? — I  can  give  several  reasons,  if  there 
was  an  occasion. 

Please  to  inform  the  Court  and  the  jaij 
what  your  reasons  are. — it  was  in  the  jmr 
1714  that  I  came  to  that  house  1  now  five  ia. 
I  came  to  it  in  July,  just  before  the  queen  died ; 
and  in  1714  Mr.  hweeny  was  ill  of  a  fever,  and 
was  just  recovered  out  of  it  as  her  ladvahtp 
came  to  my  house;  he  was  recoyerecl  the 
March  before  she  came. 

When  she  was  there  did  you  frequently  «eo 
her? — 1  did  see  her  very  often,  Sir. 

Where  did  she  generally  diet  in  Wexford  P— > 
She  dined  and  supped  at  my  house. 

Did  slie  dine  and  sup  at  your  table  ? — I  dined 
viith  her  at  the  table,  and  with  my  lord,  when 
he  dined  there. 

Had  she  any  signs  of  breeiliog,  or  lieing 
with  child  ? — 1  did  not  pecceivc  any,  neither 
do  I  believe  bbe  was  with  child. 

Could  she  have  been  with  child  then  and 
you  not  know  it  ?— If  she  had  beoi  with  child 
1  should  have  heard  it. 

[C  r  jss*  exammation .  ] 

Mr.  Fitzgerald.  You  say,  I  tliiuk,  that  my 
lady  came  to  lodge  at  your  house  in  Apnl 
1715?— Yes. 

What  particular  reason  have  yon  far  fixing 
it  in  April? — I  tell  you;  in  July  before  the 
queen  died  I  came  to  the  house,  and  the  April 
lblk>wing  she  came  to  lodge  there. 

Where  did  you  live  before? — AtKcoBv'i- 
Hall,  a  litde  out  of  Wcxfoid. 

How  long  did  you  live  there? — Froii  the 
latter  end  of  the  year  17  IS,  till  we  left  it. 

What  particular  time  did  you  leave  that 
hall?-^lQ  July  1714,  just  before  the  qoc^ 
died. 
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Wm  di«t  iKMite^wlier^yMireGttfMl  kwd  and 
lady  AkbMD,  rqMind  wM  yoa  Cook  ilP-^W* 
itpouptdit  bdbre  we  otmo  there. 

Altar  yoa  took  the  l«ue»  what  time  did  ym 
like  to  repair  it  ? — Not  Tory  loog ;  1  cannot 
Iril  hew  long. 

Did  the  repairs  take  op  three  montba?— I 
htlkre  it  mignt  take  up  three  montba;  hot  I 
wao  sick  at  that  time,  and  do  not  know  how 
kuritwas. 

What  time  wai  it  yon  took  the  leaaef— -We 
Ink  the  leav  in  the  year  1714. 

What  time  of  that  year  ?— In  the  beginning 
if  If  14.  I  have  the  lease  if  yoo  hare  a  mind 
la  ate  k. 

fo  yon  know  a  man  called  Kicliolas  Dn£Eef 
do. 

What  is  he  P^He  was  master  of  a  ressel  for 
ny  husband. 

Did  he  lire  with  you  then  f— He  did  not 
Etn  with  OS  then. 

l¥as  not  he  maater  of  the  ahip  at  that  timo  f 
««»He  Quitted  that  enpbyment  before  I  was 
■lanrieu  In  Mr.  Sweeny.  He  want  master  be- 
fbre  for  him. 

Did  he  live  in  yonr  house  in  April  1715  P — 
Ho^hedidnel. 

Did  he  lire  with  you  when  yon  took  the 
iMae  and  you  were  sick  P— He  was  at  sea  in 
1714,  when  I'was  ill  of  the  frier,  and  he  caoM 
heme  at  that  time  in  the  year  1714,  and  was 
Ml  easpleyed  afler,  for  my  husband  parted 
with  ttie  ship. 

Yon  sajr  no  waa  not  in  April  1715|  in  your 
house  P— Not  to  life  with  me. 

Waa  net  he  then  master  of  yonr  husband's 
■hip  P — He  was  not  in  that  employ,  we  were 
haddiag  a  ship  then. 

Was  not  he  in  the  town  of  Wexford  in  the 
year  17U  P— I  do  nm  Imow  but  he  asight. 

D^  yen  know  captain  Maxwell  P— 1  do  very 
well. 

Do  ypu  know  hia  wifeP*— I  do;  I  am  very 
well  acquainted  with  her. 

Did  they  net  fisit  yon  in  April  1715?— I 
crannnt  leB  m  what  year,  I  do  not  know  but  she 
waght  be  these,  and  they  lived  in  the  house 
where  I  lived  in  before. 

Do  you  know  one  David  ConoUy  P — f  do  not 
know  any  such  body  as  Gonolly,  1  know  one 
David  Connell. 

Was  he  a  servant  of  yonr's  at  that  time  P— 
He  was  not  a  servant,  but  in  aqd  out  with  me. 

How  loog  did  he  live  with  you  P — ReaRy  I 
cannot  teN. 

What  did  you  think  of  that  man,  what  is  his 
Character?— Why  rsallj,  I  never  thought  it 
worth  my  while  to  enquire ;  he  did  my  business 
weU  enough. 

Did  you  and  Mrs.  Maxwell  visit  frequently  P 
—Yes,  we  did,  and  i  was  godmother  to  one  of 
her  children. 

What  is  Mrs.  Roe's  name  now  P— Mrs. 
CSnimpton. 

Did  you  declare  to  any  person  of  your  ac- 
qnaintanee  in  Wexford  that  you  were  not  sure 
When  lady  Altham  was  at  your  house  P— I  do 
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nal  know  whether  I  did  or  no ;  to  be  sore  at 
the  heginninjip  I  conld  nd  recollect  it,  but  afteiv 
when  1  considered  about  it,  I  found  it  out 

Did  she  never  hidge  with  yoo  but  onoef— 
Never  but  once. 

Was  she  never  there  at  the  water  •drinking 
Benson  P<^-8he  never  was. 

And  that  time  she  lodged  with  yon  was  nt 
the  assizes  P— It  was  at  that  time. 

Mr.  Smith.  This  Udy  baa  mentioned  thai 
her  sister,  who  is  now  Mrs,  Cmmpton,  came 
to  Wexford  at  that  time  in  company  with  lady 
Altham ;  she  was  then  called  Roe,  my  lord  ; 
we  shall  now  produce  her  to  the  saow  point. 

Cimri.  Do  not  yoo  think  you  have  proved  h 
already  without  producing  her  P 

Mr.  Da/y.  I  would  produce  Mrs.  Giflhrd 
and  no  more  to  that  fact,  I  own  it. 

Court.  Call  Mrs.  Giffard. 

Mr.  Smith.  This  Mrs.  Giffiurd  not  only  vras 
at  Wexford  with  my  lady  at  the  assizes,  but  waa 
a  particular  intimate  of  the  family,  and  she 
will  prove  to  your  lordship,  thai  she  not  only 
aoeompanied  my  lady  to  toe  assizes,  but  ^hat 
she  returned  from  Wexfbrd  to  Dnnmaine  vrilh 
her,  and  saw  my  lady  aknost  every  day  while 
she  staid  there,  and  never  aaw  or  heard  of  a 
child ;  and  jrour  lordship  must  recolleel  thai 
one  of  the  witnesses  did  mentioii,  that  she  was 
censured  for  her  great  intimaoy  in  that  family  ; 
and  thai  Joan  Laflhu  aaid,  ahe  and  my  lady 
were  very  graal. 

Mrs.  Anne  Giffard  sworn. 

Mr.  Lt  Hunt€.  Mrs.  Gifiard,  are  yoo  a  mar* 
ried  woman  or  a  widow  f 
Mrs.  Giffard,  A  widow. 
The  widow  of  whom  P— Of  Ravenscroft 


What  is  your  christian  name  ? — Anne. 

Where  dfid  yonr  husband  ItveP—- Al  Bally- 
nop,  in  the  county  of  Wexford. 

Do  you  know  a  place  called  DnnoMine  f-« 
I  do. 

How  fhr  is  Ballysep  from  Dnnmaine  f— 
Not  two  miles,  a  miie  and  half  or  thereaboote. 

How  long  ha,ve  yoo  lived  al  Brilyaop  P — We 
went  lo  live  there  forty  years  ago,  and  con* 
tinued  to  live  there  till  now,  only  seven  yean 
that  1  BvedatRoas. 

Do  you  remember  the  late  lord  and  lady 
Altham  P— I  do  remember  them  very  well. 

Where  did  they  Iiv6  when  you  knew  them  P 
—They  lived  soroetiroes  in  Dublin,  and  some- 
times at  Dunmaioe. 

Do  you  remember  when  my  lady  flnt  came 
to  live  at  DonnumieP — I  do. 

When  was  itP— In  the  year  If  IS,  two  or 
three  days  before  Christmas*  day,  as  1  think ;  1 
am  not  positive  to  the  day. 

Were  ^ou  intimately  acquainted  with  her  P 
— I  was  indeed. 

Did  you  ever  see  her  with  child  whilst  jou 
knew  her  ?— Upon  my  oath,  I  never  knew  it, 
nor  never  heard  it.  j^  IKt'"^ 

Did  you  ever  know  of  her  havioAr'CchiU  at 
Dunmaine  P — f  never  did  indeed,  Sir. 

M 
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Do  joa  nm&BBher  to  bare  tnrdlcd  with  Imt 
•lany  timo  to  ony  and  what  pUee  f— I  did  to 
Wextbfd  ID  a  cbariot. 

From  wheooo  f— From  Doomaioo. 

Did  you  go  with  my  lady  io  the  chariol  F— I 
did*  and  my  kird  rode. 

What  time  of  the  year,  and  what  year  was 
it?— 1  beliere  it  wai  io  the  tpriM^. 

Of  what  year?-— The  lime  when  Mr.  Mas- 


tenon  and  Walsh  were 

Where  did  yon  lodge  in  Wezlord  ?— At  Mrs. 
Sweeny's. 

Who  lodged  with  yon  there f — ^My  kmland 
ladv  Altham. 

You  mentioocd  something  of  Walah  and 
Masterson,  what  is  the  resson  that  yon  re- 
member any  thing  of  therof — Because  mj 
bdy  Altham  and  I  were  in  ooort  to  hear  their 
trials. 

What  do  yon  call  ooartP-«At  the  session- 
kaose. 

What  is  the  use  of  that  house  ?— The  bouse 
where  the  judges  are. 

Were  you  and  she  in  that  house  at  this  time 
ef  the  assiBcsr— We  were  indeed. 

How  long  did  jon  stay  in  Wazfoid  that 
timo  f — Wo  stay e/lbur  daya. 

Did  mv  lady  and  you  traTel  together  from 
Weiibrdr— I  came  home  with  her  in  the 
ohariot,  and  lay  there  that  night 

Do  vou  remember  any  woman-senrantto  have 
travelled  with  yon  ? — Mrs.  Heath  ;  she  rode.  • 

Were  any  other  persons  with  you  f— My 
husbaod  went. 

And  who  eisef — A  sister  of  mine  went. 

What  was  her  name?-— Mary  Roe. 

Is  that  ber  name  at  present  ?--Her  name 
now  ia  Crumpton. 

Where  did  you  go  to  from  Wexford  f — Back 
to  Dunmaine. 

Where  did  you  lie  that  nijrbt  f — I  Uy  there. 

How  long  were  you  acquainted  with  ndr  Al- 
tham after  your  return  to  Dunmaine  P— Whilst 
sbe  stayed  at  Dunmaine. 

Do  you  remember  any  remarkable  edinse 
of  the  sun  P— 1  do,  the  eclipse  was  just  after 
we  came  ftom  Weilbrd ;  tne  Friday  after  we 
came  borne,  I  was  at  a  barying  that  day  and 
know  it. 

What  1  ask  jrou  now  is,  whether  during  your 
aoi|iiaintaiice  with  lady  Altham  you  perceiTed 
ber  to  be  with  child,  or  knew  her  to  be  with 
child  P— I  did  not,  nor  never  heard  her  talk  of  it. 

How  often  did  you  visit? — ^Frequently, 
sometinies  twwe,  sometimes  once  a  week,  or  a 
fortnight,  or  ao. 

Did  you  go  to  the  same  parish  ohnicb  ? — 
l^oinetimes  {  sbe  very  often  oitmc  to  White- 
oburcb. 

Can  you  recollect  after  her  coming  to  Dun- 
maine, that  she  went  to  Dublin  P — I  remember 
alie  went  once  or  twice  to  Dublin. 

Have  you  been  in  the  room  with  ber  when 
she   dressed    or   undressed  herself  ?— Yes,  I 


Do  you  know  one  Anne  Bennat  that  Wfm 
ly  your  servant  P— I  never  had  n  sarrant 


baar^ pretty  often. 
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1  ask  yoQ,  madam,  whether  my  kdy  waa 
big-belKed  at  the  assiies  P— Indeed  she  was  Mil 
Do  y< 

of  that  name  in  my  life« 

Do  you  know  any  person  of  the  naM  aC 
Bonnet  that  lived  with  youP— 1  do  not  faww 
any  one  of  the  name  of  Bennft  that  lived 
with  me. 

Is  there  any  one  of  the  name  of  Anie  thai 
lived  with  you,  that  is  now  married  to  tha 
name  of  Bennet P-~Tbejr  say  ao;  I  heard  ai 
to-day,  but  I  know  nothing  of  it 

Did  you  ever  tell  any  servant  of  youn  9i 
the  name  of  Anne,  that  my  lady  had  hnmi 
with  child,  or  had  a  chihl  P^l  never  did,  1 
could  not  say  it. 

[CrasB-ezaminatiott.] 

Mr.  Harvard.  If  I  do  not  mistakai  jmi 
were  examined  at  the  trial  in  the  Rjrthnqiwf 
—I  believe  I  was ;   to  be  sure  I  was. 

Did  not  yon  then  swear  to  all  the  oawpaM 
that  went  with  you  to  Weifbrd  P— And  an  1 
do  now. 

Were  you  not  asked  at  that  trial,  to  giva 
an  account  of  all  that  went  with  yoo  la  that 
assiass.^-.-Well,  I  was. 

Did  you  give  that  accoaitP«*I  did,  of  cvaiy 
one  that  1  remembered. 

What  I  ask  yon  now  is,  did  yon  gion  aa 
account  that  thia  Mrs.  Ron  went  alsSf  ir^ 
you  ?— No,  I  did  not 

Then  you  did  not  give  an  aoconol  thai 
went  P— No,  Sir,  I  did  not 

In  what  manner  waaitthat  die  went 

Did  she  ride  single  or  dodbleP--8ha  vote 


suttle. 
fiov 


Jow  did  Mn.  Heath  rideP~49llnffls  Ian. 

Pkmy,  madam,  krd  Altham  rode,  1  i 
too?— Yes. 

.  And   bow  did  my  lady  and  you  goN^II 
was  a  chariot-and-siz  that  we  went  in. 


.*r 


^        over  observe  any  sjraptoms   of 
pregnancy  f— Upon  my  oath,*  I  never  did. 


By  virtue  of  your  oath,  were  not  yoo  io 
mourning  fbr  a  brother  of  yours  atthattiaMP 
—I  was  not ;  I  was  in  mourninff,  bat  not  Ar 
htm;  be  was  dead  a  great  while  nefbre  thai. 

Was  it  not  to  hear  this  trial  that  yoo  aol 
bdy  Altham  went  to  Wexford  P-^I  do  not » 
member  whether  it  was  that  or  no  wo  wool  Ar  s 
but  we  went  there  to  hear  it  when  wa  warn  m 
Wexford. 

So  that  it  was  cerioaity  that  carrifd  my  hif 
and  yon  into  the  court-house  to  hear  t* 
trials?— We  went  to  see  Wexford ;  to  be 
it  was  our  curiosity  that  carried  us  bito 
when  we  were  there. 

Was  not  that  the  only  motive  that  indooad 
you  to  go  there?— It  was  not  that  that  induced- 
us  to  go. 

What  induced  you  to  go  ? — We  went  for  aOK 
pleasure. 

Were  you  ever  in  a  court-house  before  At. 
your  plessore  P — Indeed  I  was  in  that  aaoM 
very  often  before  whan  1  was  a  ghl;  hot  «ha|. 
■gnifiesthaiP 


mi 


JorPefjurif. 


Upon  the  trial  to  the  Ezebeqaer  did  yoo  not 
mjt  that  TOO  ooold  not  tell  whether  it  was  be- 
Ibre  or  afCer  the  queen^a  death  that  this  trial 
Waa  il'^Well,  I  do  not  know  whether  I  said  it 
or  no. 

0kl  yon  not  upon  that  trial  say  ao  ?— Indeed 
I  eaimot  tell  whether  I  said  it  or  no. 

Rfloollect  whether  vou  did  not  apon  that 
trial  aay,  yoo  did  not  know  whethf*r  their  trial 
vas  before  or  after  the  queen's  death  ?— Why , 
Sr,  if  1  went  after  the  queen'a  death,  you  know 
that  1  ooold  bare  said  nothing  else ;  what  do 
TOfl  mean  by  saying  that  upon  that  trial  I  aaid 
J  oanfcl  not  tell  whether  berore  or  after  f 

Did  cot  you  say  upon  that  trial  tliat  yoo  did 
BOt  know  wh^er  it  waa  before  or  after  the 
queen's  death  f— I  do  not  bdie? e  I  aaid  any 
•Mb  thing  at  all. 

Did  you  or  did  yon  not  say  open  that  trial 
tkat  it  was  before  or  after  P— Upon  my  word, 
I  cannot  tell  that  1  said  aov  anch  thing. 

If  yoo  cannot  tell  whether  you  said  that 
i^  was  before  or  after  the  qoeen's  death  that 
fo«  went  to  Wezfoid,  how  can  yoo  aay  now 
uat  it  is  either  one  or  the  other?—!  do  not 


Would  yon  be  understood  to  lay  that  yoa 
46  not  know  whether  it  waa  before  or  after  the 
qoeen'a  death  that  yoa  went  to  Wexford  P 

Court.  Is  not  that  ftilly  aaid  already  ^ 

.  Mr.  Harmard.  I  do  not  apprehoid  it  ao,  my 
lord. 

Which  waa  h,  by  Tirtoe  of  voar  oath,  was 
it  IB  the  qoeen's  time,  or  after  her  death,  that 
^  wentwith  lady  Ahham  to  the  aaaiiea  ?— I 
coold  not  tell  you  now ;   I  do  not  know,  Sir. 

Now,  audam,  I  ask  yon  tiiis,  how  came  it 
Ikal  yoo  could  not  tell  Uiatthb  Mrs.  Roe  went 
with  yon  P— I  might  haYo  remembered  it  in- 
dhwd,  bat  I  dkl  not  at  that  time. 

Had  yoQ  at  ihia  time  any  esctraordinary  in- 
tfaBaoy  or  kunness  with  Bf  ra.  Sweeny  ?■■  She 
Ib  aay  aialer. 

Oh !  I  did  not  know  that,  madam.  Pray, 
wore  yoa  in  mourning  then  P — I  betiere  I  waa. 

.  For  whom  P — I  cannot  tell  whether  for  any 
body;  I  wore  black  aometimes. 

Were  yon  in  mourning  fbr  any  body  at 
Ikai  tfaiie  P— 1  wore  bhidc,  but  I  cannot  tdl 
wiMiher  I  waa  in  nwoming  fbr  any  body. 

Waa  mj  lady  in  mooming  P-4ilie  was. 

Am  to  thia  trial  that  yon  went  to  aee,  give  oa 
account  of  what  passed  there?— 1  re- 
iber  nothing  of  the  trial,  hot  that  I  aaw  the 
IjHitleBaen  in  the  Dock. 

Did  yoa  atay,  madam,  till  they  were  ac- 
quitted or  not  ?— Indeed  I  cannot  tell. 

Who  sat  by  yoa  in  court  P-«Lady  Altbam. 

Dkl  not  Mr.  Cotelough  ait  by  her  ?--He  did. 

Did  not  he  hand  her  in  and  oat  of  court  ?— 
rbeliefchedid. 

. .  Arc  jou  aore  be  did?— To  the  beat  of  nay 
knowledge,  he  did. 

Did  not  yoa  awear  on  the  trial  in  the  Ezche* 
fMT,  that  yoo  could  not  tell  whether  he  dkl 
•f  ootP— I  aay,  to  the  beat  of  my  knowledge, 


A.  IX  1744.  [I6f 

Who  went  into  the  eoart-boose  with  fady 
Akham?— ile  and  I  and  lord  Altham  went 
with  her. 

Did  not  you  swear  that  yon  eoold  not  tell 
whether  he  did  or  not?— I  cannot  recollect 
whether  1  did  or  not. 

Did  you  know  any  of  my  lord's  faroilyP — I 
knew  Rolph  the  butler,  and  Anthony  Dyer, 
my  lord's  gentleiaan. 

Did  you  know  BourkeP— Yea,  I  did. 

Did  you  know  John  WeedonP— I  dkl,  and 
Mrs.  Setwright  too,  1  waa  often  there  and  know 
them. 

What  was  BourkeP— The  poatiirioa. 

Waa  Doyle  the  deivyman  tried  at  the  oamo 
time?— He  atood  on  the  aide-bar,  and  waa  net 
tried  that  time. 

Did  you  know  the  jodgeaP— 1  knew  obo 
Forster.  1  believe. 

Did  lord  and  lady  Altbam  goto  Dublin  after 
thiaP— They  went  to  DobKn  aooo  afier  Wex- 
ford aasiBea. 

Did  not  they  go  twice  afWP— I  cannot  taB 
indeed,  1  remeower  once  they  dkl. 

Did  not  yoa  awear  oo  the  trial  in  the  Eicbo- 
quer  that  voa  could  not  tell  whether  it  waa 
before  or  after  my  lord  ratomod  from  Dobfin 
that  yoa  were  at  Weodbrd  assises  ?— I  never 
did. 

Madam,  do  yoo  know  one  Mra.  Buahe  ?— 
Not  L  indeed  I  do  not. 

Did  you  ever  declare,  to  your  remembranoey> 
that  you  did  not  know  but  thia  asaiiea  was  in 
the  year  1716  ?-^I  cannot  reoiember  whetiicr 
I  did  or  no. 

Dkl  you,  or  did  you  not  P-^Not  that  I  know 
of,  imieed  I  did  not :  1  am  aore  not  to  Mrs. 
Buahe. 

Sarah  Weedon  sworn. 

Mr.  Smiik.  Befbre  she  comae  it  will  oidy  bo 
vroper  to  obaerve  to  your  lordship,  that  aim 
baa  been  Bsentkioed  by  §onm  of  the  wltneaBsa 
as  being  the  coachman'a  wife  at  the  time  off 
the  birth  s  and,  my  lord,  Mra.  Sarah  Weeden 
waa  the  coacbman'a  wife,  and  ahe  will  give 
your  lordahip  an  account  of  her  knowledge  of 
the  family  at  Donmaioe  during  the  period  of 
time  to  wnich  the  birth  is  sworn  to ;  and  I  be- 
lieve, when  ahe  ia  produced  and  hu  giviga  Imt 
evidence,  that  you  will  think  ahe  ia  not  a  ma- 
terial witneaa  for  the  proaecotara,  aa  alw  waa 
upon  a  former  occasion  sworn  to  be. 

Mr.  Morgan.  Do  you  know  a  place  called 
Dunmaine  P— &raA  Weedom.  Yea,  Sir,  I  do. 

Did  you  know  bMiy  Altham  ?— Yea,  Sir. 

And  lord  Altham  P— Yea,  Sir. 

Where  were  you  when  my  kdy  caaM  fint  to 
Dunmaine  P— I  was  at  Dunmaine. 

How  long  dkl  you  continuo  there  after  aim 
came? — 1  believo  very  nigh  three  yeara,  lo  tho 
beat  of  my  knowledge. 

Did  yoo  know  one  Mra.  BriaeaoP— 1  dkl, 


Did  you  know  Imt  daughter? — I  did. 
Did  you  aee  thaaa  alDuBBMinoP-^I  did, 
9u. 


I«] 
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.  Phtj  BO«r  mmwmr^  where  wero  ymi  at  the 
line  tliat.liiey  were  there f— I  was  in  the 
bonse,  Sir. 

•  Did  yen  know  of  anT  aeeMeat  that  hap- 
paoed  to  lady  Ahham  duriag  the  ttme  they 
were  there  ?— I  did  not  know  of  aoy  eecideat 
that  hapfMed  to  her. 

Aay  iaiicarriaf[e  P— Upoo  my  ward,  I  nefer 
imew  Dotbinff  ont 

What  oooditioii  in  pent  ef  health  waa  lay 
hdy  ia  darinf  the  tiaM  that  they  were  thato  ? 
^Jf^  the  beat  ef  any  kaewMge,  ahe  ailed  no- 
thioflT  at  alL 

Did  yen  ever  hear  of  aay  and  what  aeei- 
teta  happeniaf  mpeo  acaeaat  ef  eaaoaiadhT' 
lAg  the  tHDe  th^  weae  theieP— I  pretest  1  re- 
inember  no  aueh  thinff. 

Jlo  ebiaa  hrokeP— <Hi  do  net  nOMnher  any 
such  thing,  Sir. 

I  aak  aow,  whether  yen  kttow  of  any  of  Oat 
ftmtfy  10  he  delifeied  ef  a  chiki  dariag  the 
tlaae  you  were  at  DaDmainef — I  do. 

Yfho  was  thatP— One  Heether,  that  my  lord 
called  Pouty. 

1  aak  yen  whether  Ihie  Heether  wasdeiifefcd 
of  this  dMkI  befbrO  or  after  my  lady  eama  to 
Dttnlnftine^^fieM«,  Br. 

Do  VDtt  Imow  of  anjr  other  pewan  del 
after  abe  came  P— Not  io  the  boose,  Sir. 

Do  yoo  know  ef  aay  oat  of  the  homwF— 
Mrs.  Setwrtgbt  was,  and  myselfi  ewt  of  the 


Cmrt.  Waslady  Altham  with  child  while 

CMi  were  at  DnamaineP— She  waa  net,  my 
rd. 

Did  yon  eee  her  with  chiM  at  any  tiane 
whatever  P-^UpoB  my  word,  I  did  net.  BIy 
lord,  what  1  say  is  truth,  and  nothing  hot  the 
truth. 

Mr.  Morgan,  You  my  that  tbb  Heather 
was  deli? ered  of  a  chiM,  caa  yen  loeollea  the 
mM  wile  P^If  I  ebould  tell  yon  the  troth,  they 
esotleroneMrB»-— ^I  forget  her  name^ 
Mrs.  Sbiel  in  Rom;  hot  to  trii  yen  the  tr«th, 
helbre  Mrs.  Shiel  came,  1  delivered  her. 

Who  was  sent  for  Mrs.  Shiel  P^Really  1 
caoaot  tell ;  there  was  a  fellow  hi  the  honee, 
hut  1  cannot  teU  bu  name  now. 

Now  recollect  and  my,  whether  any  other 
peiBons  were  broi^fht  te-bed  et  Dnamaine 
daring  yeor  time  P— These  was  Jotgy  Landy. 

Now  I  ask  you,  did  yo€  see  thie  chiM  of 
her'sP^l  dad. 

Did  you  know  itP-— I  didv  Sir. 

Did  yon  see  it  at  any  other  ptaceP^I  did, 
Sir. 

With  whom  P-^A  great  while  aHerwards, 
whan  wo  were  in  the  conn^  of  Oartow,  Uie 
(Dbild  was  brought  there. 

To  what  pkoe?*-To  Carrickdaft. 

Whom  waa  it  with  thereP*^t  was  So  the 
house. 

With  whom  do  yon  mean  P^With  fcwd  Al- 
tham. 

Was  that  the  very  child  ?-~I  my,  Sir,  it  wm 
tim  aame  i  aaw  with  Jaaa  (jmdy  at  Dim- 
maine« 
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Did  yoo  ever  eee  any  child  at  Diinmsiaa 
coneidefed  ee  my  lord  AMman^  chiM.hy  hia 
lady  P— Never  b  iiy  life}  1  wmiMaet  aarH 
fer  all  the  osmie  tbmever  kiff4  Anglmie  had^  if 
it  was  false. 

Where  do  yoo  ltf«  near  P-^I  Im  in  €hii< 
naught. 

With  whom  theror«.With  oeUmal  BMb- 
nay. 

At  what  blaoe  doea  ha  livnP-^t  a  flna 
called  Abhert. 

Have  yon  any  children  P— 1  have,  Sir. 

What  are  they  P-^Sobs. 

Court.  What  is  it  yen  pmnoee  bf  thiseai* 
dcnceP 

Mr.Msrgan.  What  I  sua  lis  bylhiaosi* 
denccMithiiL  thatwoahallshewaiFnry nnthir- 
attempt  made  open  thie  woomn  on  the  pait  off 


ire.  Mr.  Mac  Karchai  Imi 
davit,  which  I  wish,  fbr  hisaak%  ha  hsrf  Ml. 

Mr.  JIargea.  He  mys,  my  kwd.  In  tna  sM* 
daivit,  he  served  this  woamn  with  a  w^kamm  a 
I  hope  I  may  aak  her  thm  Heatmn. 

Court.  Oo  en,  Sir. 

Mr.  Jlforgaa.  Were  yon  served  with  a  onba 
paraa  bf  him,  ani  whenP^I  eonsal  isH  «• 
day  of  the  nsonth,  it  cama  ana  day,  natf  i 
to  appear  IB  DnbKa  the  next  4i[y. 

HOW  rar  w  noMnei  wanneyii 
Dnblin  P-^ll  is  thtaiamni  ahdihraa 


£Crom*ezamination*] 

Mr.  CuiUmkm,  Did  yon  lira  ae  a 
hi  the  hoaae  of  Daaasatna  P--I  dM,  Sir. 

In  what  station  were  you  there  P-^  wm 
hooee-keeper  befere  esy  lady  came  themb 

Were  yen  go  afterP— I  waa  not|  Mm. 
Wright  was. 

In  what  capacity,  did  yen  aarvn  in  the 
after  ahe  went  thmP— I  wmii 
she  went  there. 

But  I  ssk,  did  you  serve  in  the 
-~i  did  after,  bacaaaa  I  did  every  ehbt  that 
wasto4o. 

How  long  did  yeocentinoe  to  ttvn  in  Iha 
bouse  P—nivcd  in  the  hooee  tiU  I  took  m 
houseof  my  own. 

WSen  was  thatP— I  cannct  M 
time,  but  it  was  jnst  at  the  end  of  the 
and  1  was  aa  frequently  in  the  heme  then,  ia  I 
was  before. 

I  esk  yon  how  eeon  after  my  lady  weM  li 
Dnnasaiae  was  it  that  yoo  left  tha  hanaati'ij 
cannot  tell  exactly  the  tiam.  Sir. 

Was  it  a  asonth  P-*-Ob !  a  grmt  deal  HMn 
than  one,  or  two,  or  thine. 

Was  it  before  or  after  Mrs.  Briaoaa  and  her 
daughter  went  there  P— I  waa  in  the  honsa 
whea  they  came  them. 

I  ssk  you  only,  whether  yon  wnra  a  aer^ 
vantHvinw  ia  the  boose  at  the  time  they  wisnt 
there  P  —l  wss. 

Upoo  yoor  osth,  dkl  not  yon  keep  aA  tfe- 
honse  at  the  bridge  then  P-^o,uot  titt  sAar 
they  went  then. 

Did  you  keep  an  akhonw  there  bcfbin  Hs|« 


UO] 


firPerfurff. 


A.  D.  1744. 


tWft 


Mtf 


tA  km  daoglilir  Mt  DuiiMiMf—  I 
lii«,Idid  Ml,  10 tka fiitt of  my  luwwMfP. 

What  tioM  did  they  go  to  Donmaioo  P— I 
«MiMt  loll  the  Tear«  nor  OMiBClh  nor  Mij  ibiag 
of  tbot,  it  is  too  loD^f  ago  for  my  mooMry. 
.  Uovr  long  did  tbey  tloy  tMre  f*~l  eomiot 
Idl  thot  agmm. 

How  loogoftorywylaltityWOiitlhalMfi. 
floiwiiiiht  wot  lirMiglit.to4Md  r^I  comwc  toll ; 
iIm opoi  wMi  oliild  ooAikig  totko  booio;  bat 
I  CMDOl  tell  tbo  timo  tbo  wti  bro«gbl-lo« 
bed. 

Wat  il  0  montb,  or  oix  wackt,  or  two  noHiis 
after  Ihoy  left  DoDmaiiie,  that  ebo  wm  brought- 
to-bed? — Nn.  Briiooo*sdattghier  wai  a  gOMip 
to  th*  obild,  to  tbo  bett  of  oijr  kOowMge,  and 
tboy  were  there  at  the  lanie  timo. 

Wore  you  out  of  the  hooae  at  the  Ihio  Mre. 
Somright  wai  broughlhOD-boi  rx-t  thMi  1 
waa  not  oat  of  the  boose  then. 

WomyoQ  or  trera yon  notf— I  oinndt  tell 
thtttdsaeHy. 

.  Bnt  y^n  are  oora  yon  wom  a  letraot  ^hen 
Mn.  Bnfeoo  went  away  f— No,  I  did  oot  toy 
tfcttt:  Iiay,totbolfittofaiyknowMg«lwob 
in  the  house. 

Yon  ffooMinber  BM.  HOithoi^a  being  hrodght- 
iabei^-Id^ferywoN. 

Was  that  before  or  after  my  lady  tMtot  to 
Banmaine  f— It  waa  befMro  my  My  went  Ihefe. 

Von  nMilionOd  the  midwife^s  name  f — 8hicl 
it  waa. 

Could  that  mMwile  be  sent  for  lor  any  por- 
Mfe  to  My  Altham  f-^he  eonld  not,  because 
mdy  AHbam  norer  had  a  obBd ;  she  nerer  had 
a  child. 

WasnotitbofonhHlTAIthim  wcnttoDon- 
mnine  that  Hestber  was  broogbt-IO'hed  P— Tct, 
do  not  I  tell  you  so  P 

I  tbiok  yon  say  you  were  at  Carridnloffe  f 
—I  was,  Sir. 

Were  not  you  tbtre  upon  a  day,  that  was  oe- 
kkiated  as  a  birth  day  of  lord  Ahhan's  son  ? 
k—There  norer  was  snen  a  thing  in  this  woild. 

Can  yon  take  ofion  yon  to  say  there  Waa  not  P 
'^  am  OS  peaitiTo  of  it  as  of  any  thing  in  the 
world. 

Had  you  any  eonrertation  with  any  body  in 
relatwn  to  lady  Altbam*s  baring  bad  a  cbnd  f 
-—No,  DOf  er  siuce  I  was  bera. 

Upon  yonlr  ooih,  did  yon  norer  say  that  ikiy 
lady  had  a  child  P--^ef  er,  b  tho  comae  tf  my 
iiffe* 

Mr.  Recorder.  Now  we  shall  judge  whe- 
ther Mr.  Mae  Kerehei%  infbnnation  be  true 
or  not. 

Court.  He  waa  oertaiily  muMbrmad. 

Eleanor  TAohioi,  aliu  FMer^  awom* 

Mr.  Le  Hanle.  The  etidence  aho  will  ifive 
■  this— 

Court.  Do  not  open  it  now  the  is  here. 

Mr.  Le  Hnnte.  What  Is  your  name? 

EUanor  Thomat.  Eleanor  Thomii. 
•  Isthkttiienlunovott  go  by  now  P— Bleonoc 
Fisher  is;  my  nudden  name  was  TliooAft. 

DidyonknoweMHityWiIMP— 4   ' 


Did  yon  know  tho  tele  lady  Altfatth  P--I  did. 
Sir. 

Did  you  er  er  lire  m  her  senrice  ?--«l  did. 

WIm  did  you  go  there  P— I  cannot  tell  yon 
tbo  year,  but  I  waa  tho  second  senrant  Iho 
hired  after  she  came  to  Dnnmaioe. 

What  was  the  nature  of  your  aervieo  P— I 
was  house-maid. 

How  long  did  yon  lire  with  my  lady  P*— I 
lired  a  twelremonth  with  her. 

Where  did  yon  go  when  you  left  the  aer- 
rice  P — 1  went  to  one  Mr.  Bunbury's  of  Bll* 
lysesldn. 

Did  you  e?er  hear  of  one  Mn.  Bris^ooAd 
her  daughter^  being  at  DnmnainoP— >1  waa 
in  the  hmise  at  the  same  thne. 

What  bouse  P— My  lord's  in  Donmafall^. 

Whitat  yon  were  honse«maid,  do  yoti  fa- 
member  to  hare  seen  them  there  P— •!  m. 

Bid  you  continue  there  till  they  bsft  it^^I 
did  indeed. 

Do  yon  know  of  lady  AlMiam'i  harh^^  n 
miscarriage  at  DunmnineP — Indeed  t  netnr 
did. 

Did  yon  know  Mrs.  PlgotP-^Indoed  I M. 

Of  what  ptaoeP— Of  Tynteni. 

Did  you  erer  lire  in  her  aerriebP— I  liftril 
eight  years  maid  and  wife  with  her. 

when  did  yon  go  to  lire  with  herP— >I  WbiA 
to  her  afier  1  iell  Dnnmaine. 

I  thought  yon  and  you  went  to  Mrs.  Bdn* 
bury 's  P — 1  was  only  a  jrear  at  Bimbury*s, 

How  loof  did  yon  lire  with  Mrs.  Pigot  P«- 1 
was  eight  years  maki  and  wife  with  tier. 

Did  you  lire  any  where  in  her  sei^ice  bdt  kl 
Tyntem  ?— No  where  but  at  Tyntertt. 

Can  you  reooltect  the  time  she  was  Hfi^ 
tliere  wnen  you  was  hired  ? — I  was  a  twohro- 
knonth  her  serrant  at  Tyntem  before  she  CUttb 
iTOfn  DtiMm. 

Wlien  did  she  come  from  Dublin  toTyotaMI  P 
—I  went  to  lier  at  Lammas,  aad  the  Lndy-dny 
tweire  month  fblbming  she  came  to  TyntOA. 

What  year  was  it  P— Indeed,  Sir,  i  cannot  tdl 

Where  did  she  life  for  that  yeair  P-^In  Dub- 
lin, Sir. 

Who  hired  yon  then  ?•— Her  rtewird,  iimee 
ByrAe,  hired  me.  * 

Was  there  any  separaHon  betwMtt  I6rd  aAd 
hidy  Ahham,  to  yonr  knowledge  ?— 1  Mucm- 
her  they  pnrted  s  I  ViaaatTyntemttthisiltto 
time. 

Was  Mrs.  Pigot  there  ot  that  time  P— I 
think  she  waa ;  fcannot  tell  pottiively. 

Whilst  you  were  at  Dunmaioe  and  MfH. 
Briscoe  thm,  did  von  bear  that  lady  Akikm 
miararried  of  a  chiU  P 

Mr.  Wukh.  That  ia  a  lending  tnirton  \  ^ 
not.anawer  it,  woroan. 

Court.  Did  you  erer  see  lady  AUbam  with 
cbiMP— I  norer  saw  her  wUh  ohiU,  nor  never 
heard  of  ^er  baring  a  cbiU. 

rCfoHs*enmhMtion.3 

Mr.  JIfoc  Mmtui.  You  say,  y<Hi  tilttd  H 
Dnnmaine  P— I  do,  Sir. 

What  year  P— Indood^  Sb,  Icimibl  tdl  M 
theyeDr.  ^ 
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Udod  your  oMb,  what  vear  did  you  tgo  to 
live  there*?-^!  cao  tell  you  the  lime  of  year»  but 
not  tbe  yeir. 

Cao  you  tell  tbe  year  you  left  DanmaiBef-^ 
I  lenred  her  ladyahip  a  year. 

Was  it  in  the  year  1716  or  1717  that  you 
left  her  aerfice  ?— I  cannot  tell,  it*  you  would 
shoot  for  me  that. 

Court,  Where  were  you  hired  ?-~In  Dun- 
maiiie  lionsc. 

Who  hired  you?— My  lady  huned  me  her- 
self. 

During^  the  time  that  you  were  there,  did  you 
see  any  child  there? — I  never  did. 

Did  you  see  lady  Altham  freouently  ? — 1  did, 
I  was  the  next  servant  to  Mrs.  Heath,  and  often 
■aw  her. 

.  Mr.  Mae  Manu$.  Did  yon  set  the  fumilnre 
of  that  house  ?— I  did. 

Did  you  see  any  sawoers  with  odd  figures  on 
them  P— I  nerer  saw  the  f awcen. 

Did  you  nOver  see  those  bawdy  aswosrs  in 
Ilia  house  ? — I  ne?er  did. 

Do  not  you  beliere  they  were  there? — I  do 
BOl  know ;  i  never  did  see  them. 

Did  vou  never  hear  of  a  misoarrisgo  ooea- 
moned  by  the  breaking  of  tbe  sawosn?— I 
never  saw  or  beard  of  a  miscarriage. 

Dkl  you  never  bear  it  among  tbe  soranls  ?«— 
I  never  did,  upon  my  word. 

Upon  your  oath,  did  you  never  hear  it? — 
Upon  my  oath,  and  upon  my  life,  I  never  did. 

Conld  there  not  be  a  miscarriage  and  you 
not  know  it? — Tliere  could  not.  Sir ;  for  my 
lady  could  not  miscarry  unknown  to  me. 

Could  she  do  any  office  of  nature  unknown 
to  jpu  ?— I  do  not  know  what  you  mean. 

Mr.  Bradstreet,  Tbe  next  witness  will  shew 
voor  lordship  where  Mr.  Clifie,  who  is  said  to 
he  godfather  to  this  child,  was  from  the  fifth  of 
May  tin  the  middle  of  June  1715.  His  son 
wiUTappear  here  to  prove  that;  and  will  shew 
tome  rules  of  the  Court,  where  be  made  mo- 
tions dnrinff  that  time. 

Mr.  Wauh*  I  believe  numy  a  rule  is  entered 
in  a  lawyer's  name  that  he  knew  nothing  of. 

Mr.  Braditreet,  First,  we  will  produce  his 
ton,  to  shew  where  he  was  in  the  year  1715. 
We  will  shew  that  first 

Court.  If  tbb  be  as  you  have  opened  it,  it 
will   be  tbe  most   malnial  thing  that  has 

apcped  yet:  and  I  believe  there  will  be 
e  in  the  thing  after,  for  it^  cots  off  two  tr 
three  of  the  most  matorial  witnesses  on  tbe 
other  side. 

Tbe  night  being  pretty  far  advanced,  Mr. 
CMe  had  retired  to  his  lodgings,  and  the  next 
witncsscalled  was  Mrs.  Halpen ;  but  she  being 
also  out  of  the  way,  Mr.  Tench  was  called. 

John.  Tenekf  esq.  sworn. 

Mr.  Spring.  Pray,  Sir,  inform  the  Court  and 
tbt  jury,  whether  you  had  any  knowlodge  of 
Mrs.  Pigot  of  Tyntem  ? 

Mr.  Tench,  l.bad,  Sir. 

You  did  know  her  ?~'l  kn^  her,  Sir. 


Was  any  friend  of  yoors  coneemed  for  her 
in  bsr  affairs  ?-~Hy  utber  reoeived  her  remt 
tor  above  30  yeara. 

Who  waa  ooaoemed  in  tbe  management  of 
her  affiurs,  and  receipt  ol  her  rents  in  the  year 
1715?— My  ftttber  was. 

Can  you  give  the  Court  and  the  jnry  an  me» 
count  wbers  Mrs.  Pigot  was  in  the  moBtb  of 
November  1714,  and  ftom  tbenoo  down  h»  tho 
Utter  end  of  the  year  17 16  ?— From  my  own 
knowledge  I  do  not  know  where  she  was; 
but  from  letters  I  can  tell  yon. 

Have  yon  any  reason  to  eoaUe  you  to  form 
a  judgment  whore  Mr.  Tench  was  in 

Court.  Where  was  Mrs.  Pigot  in  November 
1714?-4)f  my  own  knowledge  I  cttaot  tell 
where  she  waSk 

Mr.  Spring.  Are  yoor  father's  aooompta,  and 
napsva,  aad  lettars,  tome  to  your  haadsF-^l 
nave  them,  Sir. 

Have  you  any  aooompta  relating  to  Mif • 
Piffot's  afiurs  in  the  yesrs  1714,  1715  or  1716,- 
in  nis  hand-writing? — 1  have  in  the  year  1715. 

Court.  It  is  nroper  to  ask  him  if  he  ham 
saeb;  hot  what  tiiea?  That  won't  prtftwiisrt 
Mrs.  Pigot  wss. 

Mr.  i^ntg.  My  tord,  my  next  qaastitB  It, 
Whether  he  hss  any  letters  of  Mrs.  Pigot  0» 
hisfiuher? 

Court.  That  will  not  do.  If  abo  was  ara^ 
dootd  hero  as  a  witness,  you  might  proaaoa 
her  letters  to  confront  her.  We  are  not  amr 
upon  tbe  proof  of  eimilltodt  of  bands. 

Mr.  Spring.  Wert  you  at  Tyatem  ia  Ihm 
year  1714?— I  cannot  Idl  whore  I  wat  ia 
1714. 

Were  you  there  ia  the  year  1715?— I  was 
therein  1715. 

Where  were  you  ui  Bftay  1715  ?— Indeed, 
Sir,  I  cannot  tell. 

Jama  Waith  sworn. 

Mr.  Edamnd  Maiane.  We  produoe  this  wife, 
ness,  my  lord,  to  show  that  Mrs.  Pigot  was  in 
another  country,  at  another  place  attending  her 
husband,  who  iNroke  his  leg,  at  the  time  tlii^. 
pretend  she  wss  godmother  to  this  child. 

Mr.  Edmund  Mahna.   Am  you  a  nmnied 


James  Walsh.  Yea,  Sir. 

In  what  family  did  your  wifo  live  when  3roa 
married  her?— in  the  ftmily  of  Mn.  Pigot. 

What  Mn.  Pigot,  Sir  ?— Mrs.  Pigot  of  Xya- 
tern.  ^ 

Did  you  know  oooMelkir  Pigot  ?— I  did,  Sv , 
ve^  well. 

I  ssk  you,  then,  if  you  reoolleot  at  any  tiaie 
when  any,  and  what  accident  or  hurt  bappentd 
to  him  ?-^I  do,  Sir. 

Tell  it.— Mrs.  Pigot  went  to  Dublin  in  1714, 
about  November  or  December,  I  am  not  sora 
ia  what  month,  and  some  time  after  Christasat 
Mr.  Pigot  went  to  London,  and  be  came  back 
again- 

Was  it  in  January  1714-15,  that  he  want  to 
London? — 1  believe  thereabout. 

Weill  go  on.— Ho  oaae  btck  I  belie?e  about 
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Marcb,  or  tbereabouU,  and  be  went  to  bis 
estate  in  tbe  oounty  of  limcriek,  and  bap- 
pened  to  break  bis  Iff  or  Ibigb  in  tbe  year 
1715. 

Wbat  time  in  tbe  year  1715?— April  I  bo- 
ik?e,  or  Jllarcb,  or  thereabouts. 

At  wbat  place  did  be  break  bis  leg  ?-^Tbey 
Iril  me,  Sir,  at  Glengoole ;  1  was  not  witb  biui 
tiMre. 

How  do  you  know  be  broke  liio  leg  f-^\ 
know,  because  Mrs.  Pigot  went  from  Dublin  to 


Wbat  time  did  sbe  go  to  bim  P— 8bt  went 

rat  April  1715. 

Where  wu  she  to  go  to  P— Either  to  the 
oomty  of  Tipperary  or  county  of  Kilkenny,  I 
cnniiot  tell  which. 

How  aooii  after  be  went  to  the  coon^  of 
Limerick  did  sbe  leave  Dublin  P— I  cannot  tell 
«iaetly  how  soon  she  left  Dublin,  hot  she  stay- 
ad  there  till  she  brooffht  Mr.  Pigot  home. 

To  wbatpUce  ?— To  her  house  upon  Arran's 
Qmt. 

What  time  waa  that?— I  cannot  exactly  tell 
tbe  tone ;  I  believe  it  was  in  tbe  year  1715. 

•How  hmg  might  she  hanre  stayed  awmy  with 
him  P—i  cawMt  tell  endlT ;  I  believe  it  was 
mora  than  a  month ;  1  oelieve  it  was  two 
months,  I  do  not  eza^y  know. 

When  tbey  came  to  DuMin,  how  fong  did 
they  continue  in  Dublin  without  going  into  the 
uoontry  again  P—Tliey  stayed  hi  Dubhn  till  sbe 
buried  Mr.  Pigiitin  1717. 
^  Are  you  positive  that  she  remained  all  that 
time  in  Dublin,  without  going  any  where  to 
the  cowityof  WejrfbrdP— Yea,8ir,  1  can  say 
that  safely ;  and  that  sbe  went  home  in  tbe 
year  1717,  and  sent  me  back  to  Dublio  to  make 
A  monument  for  Mr.  Pigot  at  tbe  outside  of  St. 
Panl*s  Church. 

How  kmg  afUr  their  return  to  Dublin  was 
it  that  he  died  P— He  died  in  the  year  1717. 

Omrt*  Are  you  sure  that  Mra.  Pigot  was  not 
at  Tyntem  in  tbe  year  1715  ?-^be  was  not, 
upon  my  oath. 

Nor  m  tbe  eonniy  of  Wexford  P — Indeed 
ahe  was  not,  my  lord. 

How  many  years  did  you  live  witb  her  in 
an  P— »1  cannot  tell  bow  many  years,  but  1  lived 
witli  her  from  bis  death  lo  her  death. 

And  you  are  sure  sbe  waa  not  in  the  county 
W  Wexfbrd  finom  the  time  sbe  came  to  Dublin, 
till  she  buried  bim  ? — I  am  sure  sbe  was  not. 


[Cro«*ezamination.] 

Mr.  Hmruard.  Pray,  Sir,  where  were  you  in 
Chrislmas  1714P— In  Dublin,  Sir. 

Where  did  you  Uve  in  DuUm  P— ^n  Arran's 

Were  you  a  bonoe^kceper  there?— I  gene- 
nliv  kept  Mr.  Pigot's  house  when  they  were 
in  the  country,  but  that  year  1  did  not. 

Did  you  keep  his  bouse  in  Christmas  1714  P 
—I  did  not.  Sir. 

Where  were  you  then  P— On  Arran's  Quay. 

Where  were  you  in  tlie  beginoitig  of  March 
17UP^1  was  in  DubU»then. 


Where  in  Dublin  P — In  lodgings  of  my  own. 

Where  were  you  May-day  1715  P— «In  Dub- 
lin, Sir. 

•Are  you  sure  you  were  ? — I  wu  indeed,- 
Sir. 

Wherein  Midsummer  1715  ?— In  Dublin. 

Now,  1  ask  you  upon  your  oath,  was  Mr. 
Pigot  or  Mra.  Pigot  in  their  bouse  at  Dublin  in 
tbe  beginnme  of  March  1714  P— No,  tbey  did 
not  come  to  Dublin  till  November  1714. 

Where  was  Mra.  Pigot  in  March  1714  P-« 
In  tbe  county  of  Wexford. 

Court,  Dk>  you  mean  March  1715-14,  or 
March  1714-15?— In  Marcb  1714-15  sbe  was 
in  Dublin. 

.  Where  was  she  in  Marcb  17 13- 14  ? — I  can- 
not tell,  my  lord,  I  believe  in  the  county  of 
Wexford. 

Mr.  Harwnrd,  Where  was  Mr.  Pigot  tbn 
1st  of  May  1715  P— 1  cannot  tell  you  whether 
in  Dnblm,  or  that  he  wu  sick  whm  he  got  hi* 
hurt. 

Can  you  say,  upon  vonr  oath,  where  he  waa 
the  1st  of  May  1715r— Indeed  I  am  not  sura 
whether  he  was  in  Dublin,  or  whether  he  was 
where  he  broke  his  limb. 

Now,  friend,  where  wu  Mrs.  Pigot  when  the 
great  eclipse  wu  P— I  believe  she  wu  with  her 
husband  where  he  broke  his  leg. 

Were  you  in  the  county  of  Tipperary  at  th« 
time  of  the  greateclipse  ? — ^I  wu  not 

Where  wu  she  at  that  time  P— I  soppoae  iht 
wu  with  Mr.  Pigot 

Don't  be  supposing  with  me ;  yoo  knowyos 
ought  to  tell  nothing  but  what  yon  know ;  do 
you  know  where  sIm  wu  at  tbe  edipse^-^-8be 
wu,  and  1  take  it  upon  my  oath,  she  was 
where  Mr.  Pigot  broke  his  thigh. 

Where  wu  that  P— In  the  county,  I  b^ete^ 
of  Tipperary. 

How  do  yoi^  know  that  sbe  wu  not  m  tfw 
oounty  of  Wexford  P— Because  I  know  she 
wunot. 

Were  not  you  m  summer  1715  hi  DiMn  P— 
1  was,  part  of  the  summer  1715. 

How  do  you  know  that  die  wm  where  her 
husband  lay  ill  at  the  time  of  the  edipaeP — I 
know  it  very  well ;  sbe  wu  with  Mr.  Pigot 
where  be  broke  bis  leg. 

Did  yon  see  her  with  him  P— No,  I  did  net. 

Why  will  you  swear  then  sbe  wu  with  him  f 
— Why,  because  I  am  sure  of  it. 

How  are  you  sure  of  it  P— She  told  me  she 
wu  goiug  to  him,  1  knew  that  she  went  there, 
aD«l  we  aA  knew  that  sbe  went  there. 

Have  you  any  other  reasons  for  being  in 

C'tiveP — ^There  are  letters  from  imder  her 
rl,  giving  an  account  that  sbe  wu  thera  P 
What  letters  ?—To  her  agent  captain  Tench. 
Pray  now  then,  is  not  that  tbe  reason  that 
yoo«  know  she  was  there  ? — It  is  only  one 


Tell  another  reamn. — Why,  I  am  sure  she 
was  there,  because  I  know  she  wenl^there,  and 
all  that  were  along  with  her  told  me  so* 

Do  you  know  of  your  owu  knowledge  wbfre 
she  wu  f — No. 
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Cour*.  Did  VM  Mi  Mr.  Pifol  wImb  be 
t»  DuUiii  N-1  Uiil. 

In  what  coaditioo  did  he  theo  appear  to  you  P 
-4»lid  apfieamd  aa  if  he  had  a  laf  brokei  aod 
was  ?ery  bad. 

OmrU  t0  the  Jun.  The  widieif  sayt ,  be 
iiew  Mn*  Figot  go  down  to  her  hiisbaiid,  and 
iMW  thean  Ptlurtt  toieelher. 

Mr.  Htcardtr.  Where  he  aveara  thai  abe 
went  to  her  hesband  at  a  certain  time,  that  aha 
«aid  abe  waa  geiofc  to  her  busbaiMl,  aikd  that  he 
aaw  her  oome  back  with  biiB,  with  bia  brokea 
1^^,  it  is  as  futt  evidenee  aa  is  necessary. 

Ufary  Wahh  snrorn. 

Mr*  Lte,  What  is  yoor  husbaud's  namef 

Kary  Walih.  James  Welsh. 

Did  yoo  know  Mrs.  Pifi:ot  f — f  did. 

J)id  yep  knf  w  her  in  the  year  1716  7— Yea, 
Idid. 

Wh^re  waa  abe  then  ? — In  Dnblin  then. 

Court,  Where  did  she  go  froDiDnUin?— 
8be  went  to  whereMr.  Pigot  broke  bia  thigh. 

Where  waa  thai  ?— Bay«9d  Kilkenny ,  going 
^,|o  Kunater. 

Were  von  with  ber  ?— >1  waa  net 

O^wia  jom  know  abe  went  there? — ^Be- 
man  she  was  sent  lor  wh^  be  broke  bia  th%h. 

Mr.  Lte.  When  did  Mrs,  Pkoi  come  to 
ttwaafiertbatr— Icaonot  tell  whenahecavie 
up. 

Who  oune  with  her?**Hrs.  Wallace  aod 
others,  I  cannot  tell  who. 

Pidjroii  erer  aee  Mr.  Pkol  after  ?<— Sure  I 
ms  with  him  when  be  waa  buried. 

4>0  yon  remember  when  he  came  Ur  Dnblin 
after  he  bad  broke  bis  leg  ?— Why,  I  beliere 
he  came  when  abe  ceme. 

Wbc^  came  to  town  with  connsellor  Pigot  ? 
— I  cannot  tell  you.  Sir ;   I  cannot  remember 

Mm  CUffe,  eeq.  sworn. 

Mr.  Bradttreet.  My  loid,  ihiRistbeefidenco 
that  I  hevo  already  oMoed.— -What  is  beeeme 
of  vour  father  P— Ui^.  Dead. 

Whol  profession  was  he  off — A  lawyer  at 
tbebar. 

Do  yon  remember  where  yeor  fiuher  was  in 
May  and  June  1713  P — I  canooiiake  upon  me 
to  asy  where  be  was ;  he  was  in  this  kiogdom, 
bat  whether  in  coootry  or  town  I  cannot  take 
upon  me  to  say  from  my  evin  memory. 

Where  were  you  at  thai  time  P— I  beliere  1 
woaaltheoolkBge. 

Pray,  reeolleot  and  consider  now,  wbere 
yoor  ftilher  was  in  theae  months? — I  cannot 
tike  open  mo  to  say,  from  my  memory,  wbere 
lie  wee  in  May  1716. 

Where  do  yon  say  yoo  yourself  were  at  that 
lime  P-^l  waa  in  the  college  at  that  time. 

Did  yoor  father  attend  the  terms  regularly 
at  that  time,  or  not  P — 1  beliere  he  did ;  but  i 
oannol  take  upfn  me  to  say  that  1  remember 
bia  keoMg  teraN  regularly ;   I  beliere  be  did. 

Mr.  Mrmlsirwt,  It  appears  lo  yoor  birdship 
that  Mr.  Cl^  was  a  lawyer  at  the  bar ;  now, 
we  are  to  fidsify  tbe  testimony  ef  some  wit- 


prodooed  on  thoolber  aidt,.«hai 
bewaogodftther  to  this  child,  and  therefeee  I 
hope  we  shall  be  at  Ubeny  to  shew  eoane  nMeo 
of  the  Court,  to  pro? e  thai  Mr.  Clifle  was  bsro 
in  May  and  Juoe  m  the  year  1716. 

Ser|.  iWa//.  1  desire  to  know  firal,  whalhar 
you  havo  other  qneetiona  la  ask  the  witaessi 

Mr.  Brmdttr€€t.  My  lord,  I  remember  wkM 
tbe  testimony  of  a  pemoo  was  defeated,  hjjr 
shewing  that  tbe  name  of  a  lawyer  waa  lo  a 
certain  bill.  He  said,  thai  tbe  lawyer  waa 
before  that  time,  tbe  reourd  was  produced, 
histtsmo was  ai the racerd  wtho caoae oTRey- 
nolds  and  Sandys.  We  produce  this  witoesn 
to  shew  that  theae  wttoeaaes,  who  swore  bia  fa- 
ther waa  godfather  to  my  lord  Ahham'a  duld, 
swear  falae ;  cannot  we,  in  addition  lo  bia  iei« 
tiuMiny,  show  the  rules  of  the  sofeeal  unurta 
thai  hia  father  made  motMoa  iu  at  tballinBu? 

Mr.  Jloe  JMeauf.  My  lard,  I  only  gel  uplo 
answer  Mr.  Brudstrael.  1  do  apprehend,  thm 
a  bill  iu  Chancery  is  not  ot idence,  and  the  aao- 
aon  is,  because  any  roan  may  file  m  bill  in  Iho 
iMsneofaaothort  andtberstfefoonkMsyoQcaa 
shew  apmo  proceedings  bare  beau  bad  upao  ilt 
you  cannot  praduco  il  in  evidence.  Thoi 
rule  will  hold  in  a  csueery 
which  may  bo.audeby  one  person 
another's  name  In  it 

Mr.  D^ijf,  k  ia  iief«r  done  eo  thu  sfuity 
aide,  il  iaoNra^amored  in  oeori  publicly. 

Couri.  llhukilui«slap{iear,whollioi 
sd  b  that  makes  the  motion. 

Mr.  Mac  Afimics.  Thaatlernoy  iatho, 
■on  to  whom  you  mnst  giro  noiico*  and  ia* 
awerable  for  asl  the  proceedings ;  the  luwyef% 
name  may  be,  and  often  ia  aaistahau-  by  thu 
officer  of  the  Court,  it  not  being  oBatoffial  what 
lawyer  mof  ea. 

Court.  Tbe  question  is.  Whether  atloalii 
copies  ef  the  acia  of  aooorlof  rroard  may  nd 
be  piYMloced,  proved  and  given  in  evidenuu  tu 
falsify  a  witness,  lo  shew  that  a  persouawoni 
at  a  certain  liuM  to  be  in  one  place,  wasHNuai 
another  P 

Mr.  Daly.  Tbe  indenture  ef  o  fhie  ia  Mad 
against  a  man  every  day. 

Mr.  Soiieitor,    By  act  of  pariiamem. 

Mr.  Daly,  It  ia  uol  made  evideiice  by  net  of 
parliabient. 

Court,  Put  tbe  caae  diatinetly. 

BIr.  Bradztrtet.  I  aay,  my  bird,  I  put  il 
thus :  af^r  tbe  evidence  of  this  gmtlemau,  hhi 
father  appearing  to  be  a  lawyer  at  the  bar,  and 
after  the  evidence  that  has  been  given  on  the 
other  side  of  his  being  godfkther  lo  o  child  at 
Dutiroaine  at  such  a  time,  I  offer  these  ruWa  iff 
bis  on  motion,  to  shew  that  be  was  not  al  Dun- 
maioe  at  that  time,  but  in  these  courts,  and  i 
instanced  the  caae  of  Reynolds  and  fiondyn  for 
a  precedent. 

Mr.  Robint,  Are  they  litigated  motieoa? 

Mr.  Bruihtrt&t.   They   are  litigaled, 
hearings  and  open  pleadings. 

Mr.  T^bfviar  BoorA;  sworn. 

Mr.  Bradstreet,  Whal  is  that  iu  your 
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Tkomai  Bourk,  Rales  iu  the  court  of  Exche- 
quer in  Batter  teron  17 15. 

Are  they  all  oat  of  thM  court  ?— The?  are, 
fiir.  .    • 

Are  the^  true  oopiei  ?— Tbej  are. 

8erj.  Tisdali,  \  believe  it  is  an  established 
mle  10  eridenoe,  that  the  greatest  certainty 
most  be  had,  that  the  nature  of  the  thing  to  be 
proved  will  admit  of.  This  is  evidence  of  no 
sort  of  certainty,  because  it  depends  u^n  a  per- 
•OB  BQl  on  his  oath,  and  because  he  incurs  oo 
penalty  by  falsifying  the  name  of  the  lawyer. 
lie  is  not  upon  his  oath  not  to  put  the  name  of 
the  hwyer  to  the  record,  and  it  is  no  more 
than  a  falsifying  evidence ;  and  besides,  re- 
cords can  only  be  produced  as  evidence  be- 
tween the  parties  to  them. 

Mr.  Mac  Mitnus,  I  apprehend  it  no  sort  of 
evidence  at  all. 

Mr*  Bradstreet.  What  I  apprehend  is  this, 
that  this  is  evidence  which  is  contradictory  to 
the  evidence  tliat  they  haTve  produced  to  this 
point.  Here  are  motions  that  have  been  liti- 
gated, that  have  not  passed  of  course ;  but  1 
aay,  they  have  been  litigated,  so  that  it  is  to  be 
prenmed,  that  he  was  litigating  these  matters ; 
and  if  so,  it  is  impossible  lie  could  be  at  Dun- 
maine  at  that  time.  And  as  such,  I  hope,  is 
good  proof,  and  especially  since  he  is  dead. 

Court.  I  think  it  may  be  read  to  contradict 
a  witness ;  and  I  know  that  the  officer  is  so  far 
Irom  being  permitted  to  do  this  thing  of  fiilsi- 
^io^  a  name,  that  he  is  under  a  great  penalty 

Mr.  Bradttreet,  The  register  is  answerable, 
tfaoogfa  committed  hj  the  deputy. 

Coitrt.  I  think  it  may  be  read  in  contra- 
dkAon  to  the  witnesses. 

Mr.  Mac  Manus,  Your  lordship  is  going 
to  establish  a  rnle  that  may  be  of  dangerous 
CO— cqueoce. 

CattrK  I  am  not  going  to  settle  a  rale,  hut 
I  only  tdl  you  what  I  think  is  and  ought  to  be 
allowed  as  evidence.  The  Journals  of  both 
Houses  of  Parliament  have  been  produced  in 
evidence. 

Mr.  Walsh.    I  beg  leave  to  consider  tbis'     - 

Court,    Read  the  cotes  and  orders. 

Mr.  Whyte  reads :  Thb  is  the  5th  of  May, 

iri5. 

<<  Powell  v,  Goodwin  Ex.  of  Goodwin. 

*'  Mr.Cliffe  proU.  prays  interest  for  the  246/. 
which  the  defendant's  testator  received  since 
they  were  paid  the  mortgage  money. 

**  Nr.  Bo(y.  I  do  not  oppose  plaintilTs  hav- 
ing a  decree  for  the  money,  but  they  move  for 
interest,  and  I  am  surprized  at  their  demanding 
ofialerest. 

^  Cur,  Take  a  decree  for  the  money  re- 
ported, and  interest  lor  the  money  reported 
from  the  time  the  report  was  conhrmeu,  and 
take  an  injunction  forthwith  (obe  put  in  pos- 
ansion,  and  take  a  decree  for  the  rent  that  fell 
due  the  S5th  of  March  last." 

Court,  He  must  be  personally  in  court  at 
that  motion. 

VOL.  XVIll. 


A.  D.  1744.  [17^ 

Mr.  Whyte.  The  next  is  the  6th  of  May,  17 15. 

"  Bermingham  et  al.  v.  Lord  SauBUBNa. . 

'*  Mr.  Ciiffe  pro  Q.  moves  on  the  last  notes 
lor  putting  off  the  giving  of  the  judgment  of 
the  Court  on  affidavit." 

The  next  is  the  9th  of  May,  1715. 

*'  Lawless  v.  Shee. 

**  Mr.  Ciiffe  pro  Q.  moves  on  last  order  Ibr 
putting  off*  the  hearing  a  week." 

The  next  is  the  11th  of  May,  1715. 

**  Bermikoham  et  al.  v.  Loro  Shelburmi. 

"  Mr.  Clifie  prays  a  day  to  speak  to  this 
matter." 

The  next  is  the  13th  of  May,  1715. 

**  Archer  v.  Rogers.' 

'<  Mr.  Ciiffe  pro  D,  moves  for  time  to  answer 
personal  interrogatories  as  to  several  books,  in 
regard  the  books  are  very  kirge,  and  produces 
an  affidavit  of  this  matter." 

The  next  is  the  ISth  of  May,  1715. 

••  WaTTSON  v.  BtTTLER. 

"  Mr.  Ciiffe  pro  D.  moves  for  to  diiiiolvo  the 
iiyunction." 

The  next  is  the  14th  of  May,  1715. 

**  WnrrE  et  ux.  v.  Gale  et  al. 

"  Mr.  Ciiffe  pro  Q.  moves  on  the  notes  upon 
the  hearing." 

The  next  is  the  Slst  of  May,  1715. 

<*  Thomas  WnrrE  v.  David  Dunbarr. 
<<  Mr.  CliffjS  opens  the  defendant's  answer.** 

The  next  is  the  Ist  of  June,  1715. 

'*  Archer  v.  Rogers. 

**  Mr.  Ciiffe  pro  D.  the  plaintiff  never  de- 
manded  any  custom  for  timber  these  14  years." 

The  next  is  the  18th  June,  1715. 

''  Bbrmingham  v.  Lord  Shelburnb. 

"  Mr.  Ciiffe  pro  Q.  moves  on  the  order  for 
liberty  to  read  the  bill  and  answer  in  the  cause 
of  Stewart  against  the  lord  Shelbume." 

The  next  is  the  23d  of  June,  1715. 

**  Kino  t.  Gore  et  al. 

<*  Mr.  Ciiffe  pro  D.  moves  on  affidavit  for  a 
commission  to  examine." 

The  next  is  the  25th  of  June,  1715. 

'*  Bermingham  et  al.  v.  Lord  Shelburnb. 

**  Mr.  Ciiffe  pro  Q,,  Stewart  et  al.  have  a 
decree  against  lord  Shelbume,  Evans  et  al.  and 
they  have  a  decree  for  the  39,503,  and  also  for 
the  21,032  acres,  and  on  the  hearing  of  this 
cause  the  bill  of  Stewart  and  others  and  the 
lord  Sbelburne's  answer  was  offered  to  be  read, 
but  the  Court  has  not  yet  read 'that  bill  and 
answer;  prays  that  bill  and  answer  may  be 
read,  before  the  bill  is  dismissed." 

Mr.  Bradstreet,    How  maay  of  your  name 
were  at  the  bar  in  the  year  1715? 
N 
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Mr.  CUffe.  I  know  of  no  penoi  of  thtt 
Miae  bvl  my  father. 

Did  jou  cfcr  attend  the  courts  f — 1  did  not, 
Sr. 

Did  yoo  kooir  Mr.  Anthony  Colcloiighi  Sir  ? 
•••Yei. 

Of  what  religion  was  he? — He  was  reputed 


«  ptpiit. 
Is  he 


alife  or  dead  ?•— I  hafe  heard  that  he 
is  dead. 

Did  not  he  die  a  papist?— He  was  reputed 
a  papist  during  his  hfe. 

rCrosa- examination .  ] 

Mr.  Mac  Manus,  Did  yoo  attend  the  terras 
in  the  year  1715  or  1716.' — 1  did  not  attend  in 
]716orl7l6. 

»  Was  your  father  the  onlyperson  of  the  name 
that  profesMd  the  law  ? — There  might  be  ano- 
ther, but  I  never  heard  of  any. 

Mr.  Walsh.  It  has  not  lieen  taken  notice  of 
in  what  terms  these  motions  hare  been  made. 
Here  is  a  chasm  of  about  a  fortnight  between 
the  first  and  last  motkm,  and  there  is  ao  be* 
tweea  the  two  terms.  The  first  rule  is  on  the 
Sth  of  Maj^,  the  last  the  35th  of  June,  so  that 
it  must  be  in  two  terms  that  they  were  made. 

Court.  8o  it  was. 

Mr.  WakM.  Well,  then  there  was  a  short 
vacation,  when  he  mk^t  have  been  in  the 
eonntry,  and  stood  godnther  to  the  child. 

Court,  But  yon  will  consider,  one  of  the 
witnesses  said  the  christening  was  four  or  fi?e 
weeks,  and  another  three  or  four  weeks  after 
the  birth. 

Mrs.  Penelope  Halpen  sworn. 

Mr.  Xee.  What  was  your  maiden  name  ?-^ 
Mrs.  Halpen,  Hunt,  Sir. 

Whose  daughter  are  you  f — Daughter  to 
John  Hunt  of  Glangoola,  near  Killeuaule,  in 
the  county  of  Tipperary. 

Where  did  be  live  in  the  year  1714,  1715, 
and  1716  ?— He  lived  there.  Sir. 

Do  you  remember  the  ecKpae  of  the  sun  ? — 
I  do. 

Where  were  you  at  that  time  f— I  was  at  my 
fiuher's  hoose  then. 

Were  you  acquainted  with  counselor  Pigot 
and  his  wife? — I  was. 

What  was  the  occasion  of  your  being  ac- 
quainted with  them  T — He  broke  bis  thigh  near 
my  father's  house,  and  came  and  lay  there  till 
he  was  cured. 

When  was  that?— t>ln  the  year  that  the 
eclipse  happened. 

Was  Mrs.  Pigot  there  f— She  wu  there  at 
the  time  of  the  eclipse. 

How  long  did  she  stay  after  the  eclipse  ?— 1 
cannot  tell  indeed.       « 

How  long  was  she  there  befi>re  ? — I  cannot 
tdljodeed. 

Was  8he  a  fiyrtnight,or  a  month,or  how  long  ? 
— 1  cannot  tell  how  many  days. 

Who  came  there  first,  he  or  she?— He  came 
first 

How  long  was  he  there  before  she.came?— 
He  was  a  few  days  before  she  came. 


Who  came  with  her?— Mrs.  Wallace. 

In  what  state  of  health  waa  he  f— Be  waa  in 
his  bed  with  that  broken  leg. 

How  kmg  did  he  keep  hit  bed  ?— 1  caoBOi 
tell  how  long  he  kept  it ;  whether  a  month  or 
six  weeks  1  cannot  tell. 

Court.  How  k>ng  did  his  wife  stay  wftfi 
him  ?— I  believe  more  than  a  month. 

Mr.  Lee.  Were  they  visited  by  any  body 
while  they  stayed  there  ? — By  several. 

Can  you  recollect  anyone  that  visited  thefflf 
—Mr.  Caesar  Colctoiigh  was  there;  whether 
to  pay  him  a  visit  or  not  I  cannot  tell,  bnt  I 
saw  him  there. 

Did  they  leave  your  father's  house  together? 
—They  (fid,  to  the  best  of  my  memory  and 
knowledge. 

Where  did  they  go  to  from  your  father's 
house? — I  cannot  tdl  indeed. 

Court,  Did  they  come  to  vour  lhther*i  W* 
fore  or  after  the  great  eclipse  ? — Before. 

Was  Mrs.  Ingot  there  before  the  great 
eclipse  ? — She  was  indeed. 

[Cross-examination.] 

^  Ser).  TitdalL  Can  yon  l>e  positire  of  the 
time  that  she  came  to  your  father's  house  ?— I 
cannot  tell  what  time. 

Can  you  say  whether  she  was  there  at  the 
thne  of  thb  eclipse  ?— Yes. 

Are  yon  sure  she  was  ?— 1  am  sure  die  was.. 

Was  any  person  with  her  at  that  time  f — 
Mrs.  Wallace  and  she  were  there. 

Have  you  any  partictdar  reason  for  being  so 
certain  ? — Yes,  Sir,  I  was  in  the  garden  wnen 
the  eclipse  happened,  and  I  calM  Mrs.  Wal- 
lace out,  to  the  garden,  to  look  at  the  edipee 
with  me. 

When  was  the  eclipse? — I  cannot  tell,  Sir. 

How  long  after  the  eclipse  did  Mrs.  Pigot 
stav  ? — I  cannot  tell  indeed. 

How  k>ng  did  she  come  before  it  ?— Nor  how 
kxig  before  she  came. 

flr.Xc  Hunte.  3Iy  lord,  we  now  produce  Mr. 
Sutton,  who  will  shew  your  lordship  that  DeiH 
nis  Redmond  in  the  year  1718  told  him,  that 
he  carried  a  midwife  to  Dunmaine  to  deliver  mm 
there,  who  was  called  my  lady. 

WiUiam  Sutton,  esq.  sworn. 

Mr.  Le  Hunte.  Pray,  Sir,  do  you  know 
Deoois  Redmond  f —Sutton.  I  do.  Sir. 

When  did  you  first  know  him? — 1  beliefe 
in  the  year  1717. 

Was  he  ever  in  the  service  of  you  or  yWr 
mother  ? — He  lived  in  the  house  with  us  in  th* 
year  1717. 

Had  you  erer  a  sister  at  that  time  ? — 1  had. 

Had  she  any  occasion  for  a  midwife  ?— She 
had,  Sir. 

Was  any  body  sent  for  a  midwife  ?— Deimii 
Redmond  was  sent 

Will  you  give  an  account  of  what  you  re* 
member  of  the  bnnging  ber  by  him  to  year 
sister.' — 1  believe  it  was  in  February  1717  that 
I  sent  him  to  Roes  for  Mrs.  Shiel ;  he  went  out 
pretty  early  in  the  morning,  so  u  I  expeeisi 
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bitn  home  before  (linner,  but  he  did  not  retarn 
till  an  hour  or  two  io  the  oinj^ht,  which  made 
me  imaffiue  be  had  occasioo  to  ^o  further  for 
ber ;  and  when  he  came  borne,  1  went  to  the 
atahle  to  look  what  cooditioo  the  horse  was  in. 
fVhen  I  caoae  into  the  stable,  I  found  him  tak- 
ing care  of  the  horse,  and  asked  him  how  he 
came  to  stay  so  late ;  he  told  me  he  could  not 
get  her  to  come  away  sooner ;  and  upon  exa- 
mining the  horse,  I  took  up  the  saddle  and 
pillion^  and  found  him  very  warm  and  wet; 
upon  which,  I  asked  bim  how  that  came?  He 
said,  he  could  not  tell,  unless  that  unhappy 
woman  had  |Nssed  upon  the  pillion,  for  that 
she  was  fond  of  drink,  and  had  serred  him  so 
onoe  brfore. 

Upon  what  occasion  did  he  tell  yon  he  bad 
been  sent  for  her  before  P — He  told  me  he  bad 
brooght  ber  once  from  Ross  to  Punmaine  for  a 
yonng  gentlewoman,  as  be  called  ber,  that  was 
kept  by  my  lord  Altbam. 

Go  on,  sir. — He  named  the  young  gentle- 
woman's  name,  but  I  will  not  take  npou  me  to 
swear  ber  name ;  I  do  not  remember  now  what 
be  called  ber. 

Who  was  it  be  said  be  brought  the  midwife 
for  P — He  said,  he  brought  her  for  a  young 
gentlewoman  kept  by  mv  lord  Altbam. 

Did  be  ever  tell  you  that  be  fetched  one  for 
ny  lady  Altbam? — He  ne?er  did. 

What  is  the  character  of  Redmond,  is  he  to 
be  oedited  upon  bis  oath  P — Why,  of  late  years 
be  is  not  reckoned  a  man  of  veracity  in  oar 
ooontry. 

Is  be  to  be  believed  upon  his  oath  ?— I  should 
take  but  very  little  notice  of  his  oath  now. 

[Cross-  examination.] 

Mr.  M'Manui,  Why  now  ?— Prom  bis 
general  bad  character  in  the  country. 

How  long  has  be  had  that  general  had 
character  ? — He  hu  not  bad  a  good  one  these 
several  years. 

Do  you  know  bim  to  have  perjured  himself? 
— -1  did  not  know  him  to  bare  perjured  him- 
self m  a  court  of  justice. 

Bfr.  Edmond  Mahne,  We  now  produce 
Nicholas  Croake,  and  be  ^ill  shew  that  my 
lady  Altbam  stayed  in  Dunmaine  in  the 
months  of  October  and  November  1714,  that 
she  went  to  Dublin  in  May  foltowing,  and 
stayed  in  Dublin  all  the  year  1715. 

Nicholas  Croake  sworn. 

Mr.  Edmond  Maloae.  When  did  you  first 
become  acquainted  with  lord  and  lady  Altbam  P 

Nkholat  Croake.  The  first  time  that  I  knew 
lard  Altbam  was  in  the  year  1711. 

And  when  with  my  lady? — In  the  year 
1713. 

Where  did  you  live  In  the  year  1713  ?— Aft 
Bi^carrigmore. 

fifow  near  is  that  to  Dunmaine  P — I  believe 
very  near  two  small  miles  the  high  road,  but 
to  go  a  short  road  it  is  much  nearer. 

Toa  say  in  the  year  17  J3  you  first  knew  isy 
My,  where  was  it  yoa  fim  ssw  herf— 10 
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1713,  that  was  the  first  time  that  I  saw  her  at 
Dunmaine,  some  time  alYer  she  came  there,  ia 
December  1713. 

Do  you  know  Ratbimny  Bogg  in  that  coun* 
try  .^— IVery  well. 

Do  you  know  any  thing  particular  that  hap- 
peneil  there? — I  do,  very  well. 

Give  an  account  of  what  you  know.-^In  the 
year  1714,  his  lordship  and  major  John  Sutton 
made  a  hurling-match,  to  be  burled  at  tho 
Green  of  Ratbimny, 

What  time  of  the  year  was  that  burling- 
match  ? — It  was  hurled  in  September  17 14,  or 
the  beginning  of  October  17 14 ;  1  cannot  tell 
whether  io  October  or  the  latter  end  of  Sep* 
tember. 

Pray,  Sir,  bow  long  afVer  that,  and  when  did 
ou  see  lady  Altbam  at  Dunmaine  ? — I  saw 
er  that  day  at  the  Hurling  Green  in  ber 
chariot. 

Was  my  lord  there  ? — He  wu  on  borsc« 
back. 

Pray,  Sir,  were  you  at  anytime  and  when  al 
Wexford  in  the  year  1715  f— I  was  there  at 
the  assixes  in  1715,  which  happened  upoQ 
Easter  week. 

I  ask  you.  Sir,  whether  there  were  any  and 
what  persons  of  consequence  there  that  yoa 
took  notice  of  ?— Lord  and  lady  Altbam  wars 
there. 

Between  the  fime  of  the  hurling- match  and 
the  time  of  the  assises,  did  you  visit  them  at 
Dunmaine  P— I  waa  very  often  at  Donmaiue  in 
tbeyear  1714,  when  they  lived  there. 

'  Were  you  ever  there  in  November  1714  ?—• 
I  was  ofien  there  between  the  burlbg-match 
and  Christmas  1714. 

Were  you  there  in  November  that  y^ar  P — 1 
cannot  tell  that. 

Did  you  see  my  lord  and  lady  often  between 
the  hurling- match  and  the  assizes  P-~I  did. 
Sir. 

When  you  sew  my  lady  at  the  fumses. 
did  you  observe  ber  to  be  with  child?— I 
never  did,  by  the  virtue  of  my  oath,  nor  never 
heard  she  was  till  this  afiair.  * 

After  the  assizes,  can  you  recollect  any  mis* 
fortune  that  happened  in  your  family  P^^Wbcn 
I  was  at  Wexford  assizes,  m^  father,  being  ill 
for  several  months  before,  died;  when  1  came 
home  the  80th  of  April  1715,  be  was  dead, 
before  1  came  home,  and  was  buried  that 
Friday,  that  the  great  eclipse  happened,  tho 
89nd  of  April. 

Do  you  remember  anv  rejoicings  at  Dun- 
maine, about  the  time  of  the  eclipse,  and  on 
what  occasion  P — I  cannot  tell  you  on  what 
occasion^  but  on  the  S3d  of  April,  being  St. 
George's  day,  that  my  lord  made  a  merriment, 
it  was  on  a  Saturday,  the  day  afto  my  father's 
burying., 

Did  my  lord  Altbam  celebrate  any  day,  and 
what  day  in  the  year  with  dancing  and  merri* 
mentP— That  day  be  did,  the  S3d  of  Aprfl 
1715,  and  the  S3d  of  April  1714  hefore. 

DmI  yon  see  lady  Altbam  at  the  time  yoo 
wen  there  ?— I  saw  htr  there,  indeed. 
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Vfu  ibe  pretent  at  the  divertion  ?-«She 
fras. 

Jn  what  conditioo  did  she  appear,  as  to 
Mng  ^itb  chiM  then  f — By  the  Tirlue  of  my 
oath,  {  never  saw  her  appear  as  to  say  she  was 
aoy  way  big,  or  with  cuild. 

How  soon  after  did  they  go  from  Dun- 
maineto  Dublin? — ^They  went  in  May  1716 
to  Dubh'rt. 

Did  you  see  them  at  any  time  after,  and 
when  ? — 1  saw  them  in  August  17 15. 

Was  that  the  August  afUr  the  assizes  P — It 
wu  in  August  17  IS  that  I  saw  them  in 
Dublin. 

Did  you  see  them  at  any  time  that  year 
besides,  and  how  soon  after  r^l  did  see  tnem 
ui  October  1715,  and  in  February  1715  I  seen 
^em  here;  and  in  April  1716,  the  latter  end 
of  that  month  I  came  to  town  to  my  lord, 
and  stayed  till  he  went  into  the  country  in 
Mav  1716. 

Where  was  my  lady  then  ? — I  saw  her  at 
ber  lodging. 

Where  ?— At  Mrs.  Vice's  in  Essex-street. 

Can  you  say  when  my  lord  returned  to  Dun- 
maine  r— He  went  from  Dublin  to  Dnnmaine 
in  May  1716. 

[Grosa-eicamiBatioo.] 

Mr.  Mac  Manui.  You  say,  you  knew  my 
lord  and  lady  Ahham  at  Duomaine  ? — I  did,8ir. 

Pray,  how  often  did  you  see  them  there  ?«> 
I  cannot  tell,  but  very  often. 

I  think  you  said,  that  my  iady  was  not  with 
child  when  you  saw  her? — I  did  sliy  so,  and  I 
Defer  heard  it  till  this  afikir. 

Might  not  she  have  been  with  child  and  you 
not  know  it? — I  should  have  heard  it  in  the 
house  where  I  was  so  conversant. 
■  Might  not  she  have  been  with  child  and  you 
not  know  it  ? — I  never  knew  her  V>  ^  ^ith 
child. 

What  sort  of  a  woman  was  lady  Altham? — 
She  was  a  clever  proper  woman. 

Was  she  tall  ?— nShe  was  tall. 

May  not  a  tall  woman  be  with  child 
and  vou  not  observe  it,  if  she  was  young  with 
child  ^— If  she  was,  1  never  saw  it  nor  heard  it. 

Did  ATon  ever  hear  that  she  miscarried  ? — I 
never  did. 

You  say  you  were  at  the  assizes  of  Wex- 
ford r<— 1  was. 

Were  you  there  in  Easter  assizes  1716  ? — In 
Easter  assizes  1715, 1  Vas  there. 

Were  you  there  in  Easter  assizes  1716,  or 
gny  other  assizes  ? — I  cannot  tell  but  I  might 
be  at  other  as8izeS|  I  ^do  not  remember  which 
now. 

How  came  you  to  know  you  were  there  in 
1715?-^!  gave  you  a  reason  before,  that  my 
fiither  was  ill  when  1  went  to  the  assizes,  and 
I  found  him  dead  when  I  came  home. 

Was  Mr.  Colclough  at  that  assizes?— I  be- 
lieve he  may  be  there. 

Would  not  you  have  seen  him,  if  he  had 
been  there  ?*-Therje  mav  be  several  there,  that 
fdi4iwti — 
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Name  any  nerson  yon  did  see  there.— -I  saw 
lady  Altham  there. 

How  came  you  to  take  more  particular  no- 
tice  of  her  being  there  than  of  Mr.  Coldoagh*8? 
— Because  1  was  much  better  acqtiainted  with 
thrui  than  him ;  and  I  hail  very  great  reason 
for  it. 

Did  yon  see  her  go  into  court  ?— I  did  not. 

Was  she  in  it  to  your  knowledge  ?—8be  wai| 
as  I  was  told. 

Were  you  in  the  court  during  the  aisiseaf 
— I  was  in  it  sometimes,  and  J  cannot  tell  wall 
whether  I  was  or  not,  but  I  believe  I  was. 

What  coloured  clothea  liad  she  on  at  Wei- 
fbrd  then  ? — I  cannot  tell. 

Where  waa  it  yon  saw  her  at  that  asaiscaP— 
At  her  lodging  at  captain  Sweeny's,  at  Was- 
ford. 

Where  did  be  liTe?— In  the  street  as  yoo  fo 
down  towards  the  gaol. 

How  came  you  to  see  her  there  f— Beoaoaa 
I  came  to  his  lordship  about  some  business. 

Did  you  see  her  whenever  you  went  to  mm 
my  lord  at  any  other  time  ?— Perhaps  I  miglll, 
and  perhapa  not. 

Where  was  my  lord  at  Wexfbrd  when  ymi 
saw  him?— I  saw  him  at  captain  S#ecay*i 
house. 

And  where  did  you  see  my  lady  P— She  #an 
coming  out  uf  the  room  when  I  saw  her. 

What  sort  of  dolhes  did  she  wear  tbanf — I 
cannot  tell  what  sort  of  clothes,  it  is  ao  Ibdg 
since. 

Jury.  Pray,  8tr,  when  did  yon  hear  of  yoor 
father^B  death  ? — Not  until  1  came  home,  in  Ike 
night. 

How  long  were  yoa  at  home  after  be  waa 
buried  ? — I  came  home  before  he  was  buried, 
he  died  on  Wednesday,  and  I  came  hoase  that 
night,  and  he  was  buned  on  Friday  the  Sid  of 
April. 

How  far  do  you  live  from  Dnnmaine?-^ 
About  two  miles,  or  thereabouts. 

Were  yon  at  Dunmaine  the  2Sd  of  April  ?— I 
was  there  the  93d  of  April,  the  day  after  mj 
father  was  buried. 

Mr.  %lac  Manutf  How  many  days  did  yo« 
stay  at  the  assizes  ? — ^Two  days,  Sir. 

Were  you  there  the  first  day  of  the  assixeaP 


The  Witness  is  directe<l  to  go  off  the  table. 

The  Examination  of  the  Witnesses  for  ibe 
Traverser  ended  at  three  o'clock  in  the  rooming. 

Mr.  Solicitor.  I  mentioned  to  vour  lordship 
some  time  ago,  that  if  these  gentlemen  ofiercd 
any  thing  new,  we  would  reserve  a  libertjr  of 
replying,  and  encuontering  some  testimony 
that  we  expected  on  the  other  siile.  It  relat«i 
to  the  transaction  at  Wext'onl,  on  which  thaf 
lay  great  weight ;  in  answer  to  which,  for  the 
satisfaction  of  the  jur\,  ue  shall  beg  leavato 
have  two  or  three  witnesses  prodnced. 

Cotir^  Well,  be  it  so.    Whom  doyoocaUf 

Serj.  TisdaU.  We  shall  now  call  Mr.  JabQ 
Masterson,  the  very  sum  tku  wu  triad  at  flial 
aaiiaes. 
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Mr.  Malone,  Mr.  Daly,  &c.  Not  one  of  tbe 
witnesses  said  that  he  was  tried,  but  that  Walsh 
was. 

Mr.  Robins,  This  is  to  shew  whether  ladjr 
Altbam  was  there  or  oot. 

Mr.  John  Alatterson  sworn. 

Sen.  TitdalL  Were  jroo  at  the  assizes  of 
VfexiM  in  spring  1715  f 

John  Musterson.  I  was,Sn'. 

Pray,  8tr,  were  you  arraigned  there  ? — I  was. 

Can  you  say  whether  there  was  any  lady  at 
tbe  court-house  the  day  you  were  arraigned? 
—There  were  some  gentlewomen  there,  but  \ 
know  of  no  lady. 

Did  you  take  notice  of  any  of  them  ? — There 
were  two  aunts  of  mine,  and  a  sister  of  mine, 
and  two  cousin  germans. 

Wbo  were  they?  Name  them.— My  aunt 
Bwnrda,  my  aunt  Talbot,  my  sister  Colcleugb, 
and  my  aunt  Talbot's  two  daughters. 

Court,  Did  you  know  lady  Altbam  then?— 
I  did. 

Did  you  see  her  in  tbe  court-honse  tbat  day  ? 
— 1  take  it  upon  me,  to  tbe  best  of  my  know- 
Jei^,  to  say,  tbat  f  did  not  see  her. 

Do  you  Iniow  Mrs.  Anne  Giffard  ? — I  did 
know  her  formerly,  but  ha?e  not  seen  ber 
aince  tbe  last  time  1  seen  her  at  Wexford. 

Did  you  see  her  in  court  ? — To  the  best  of 
niyknowledge,  she  was  not  there. 

Was  she  \a  Wexford  at  that  assizes  ? — If  she 
was,  she  was  not  in  court. 

How  do  you  ktaow  ? — Because  I  did  not  see 
her. 

And  might  not  she  be  there  for  all  that  ? — 
She  might  tie  in  disguise,  may  be. 

Would  you  know  her  now  if  you  saw  her  ? — 
1  do  not  neliefe  I  would,  for  I  life  very  re- 
mote from  that  part  of  tbe  country,  and  bare 
not  seen  ber  a  long  time. 

Migbt  not  she  be  there  and  you  not  see  her  ? 
•*Not,  except  she  kept  behind  backs. 

Serj.  lUdall,  Did  you  know  lady  Altbam 
before  tbat  assizes  ? — 1  ba?e  seen  ber  before  at 
Rms  at  captain  Butler's,  my  wife's  father-in- 
law's. 

Were   you  acquainted  with  ber  face? — I 
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Did  yon,  or  did  you  not  see  her  in  the  court 
at  the  assizes? — I  did  oot  see  her  to  the  best  of 
ny  knowledge. 

Mr.  Daly.    Was  lord  Altbam  there  ?— He 


Seij.  Tudall.  Was  Caesar  Colclongb  there  ? 
— He  was. 

Whereabouts  was  be  in  tbe  court-house?— 
1  ib  not  remember  whereabouts  be  wrs. 

Court.  This  is  improper ;  it  is  not  regular, 
Iffr.  Serieant.  It  is  endence  to  the  same  fact, 
your  evidence  now  must  be  only  to  discredit  tbe 
witnesses. 

Scrj.  Thdfill.  My  lord,  it  is  a  new  fact  arisen 
u|>on  their  testimony. 

Did  you  see  lady  Altbam  there  at  any  other 
assises  ?— I  did. 

At  wbat'otberiuaizes?— I  cannot  tell  which 


assizes,  but  it  was  after  that,  and  I  have  seeb 
Mrs.  Giffard  with  her,  and  it  was  not  the  aa- 
sizes  I  was  tried. 

Are  you  sure  it  was  not  the  assizes  1715  ?— 
It  was  not. 

Were  you  tried  at  that  assizes  ?-^I  was  ar» 
raigned,  and  tried  then,  and  acquitted  with 
honour. 

Was  Mr.  Walsh  tried  at  the  same  time?— 
He  was  not  tried  by  the  same  jury,  nor  the 
same  day. 

Pkuv,  were  you  both  at  tbe  same  time  in 
court  ?— We  were.  Sir. 

Mr.  Recorder.  I  ask  you,  Sir,  were  yoa 
under  so  little  concern,  as  that  you  reckoned 
all  the  ladies  in  the  court  ? 

Court.  You  establish  him  as  a  witness  pro- 
perly produced,  if  you  cross-examine  bim. 

John  Moiterton.  There  were  more  womcli 
tbat  I  do  not  remember. 

Serj.  Tisdall.  We  beg  leave  to  produce 
Mr.  Colclougb. 

.  Jufy  to  Mr.  Masterson.  What  was  tbe  day 
you  were  tried  on  ?— I  believe  it  was  on  Weef- 
nesday  I  was  tried,  to  the  best  of  my  memory, 
and  I  believe  it  was  tbe  SOth  of  ApriL 

Od  what  day  ^as  Mr.  Walsh  tried  ?— Mr. 
Walsh  was  tried  the  day  before  me. 

Did  the  Court  sit  tne  day  after  you  were 
tried  ?— J  did  not  mind  that,  for  I  was  drinking 
with  mv  friends  and  minding  other  business, 
and  did  not  mind  tbat ;  1  helieve  tbe  judges 
discharged  the  country. 

Were  you  in  court  when  Wakh  was  tried? 
— I  was. 

Mr.  Mac  Manus.  Mr.  Colclough  has  m^ 
with  a  very  great  misfortune  by  tbe  death  of  a 
valuable  son,  butfortbcMdieof  public  justice 
be  will  appear  here. 

Caesar  Colclough,  esq.  sworn. 

Serj.  Tisdall.  Were  you  at  the  spring  is* 
sizes  of  Wexford  in  tbe  year  1715  ? 

Cdtsar  Colcbaeh.    I  was,  Sir. 

Did  you  see  lady  Ahham  or  Mrs.  Giflbul 
there  ? — I  did  not  that  J  know  of. 

Were  yon  in  the  court-house  when  thh 
Pretender's  men  were  tried  ? — 1  was. 

Prav,  Sir,  were  lady  Altbam  and  Mrs.  Gif- 
fard ^tbere  ?— To  tbe  best  of  mykoowled^, 
tbev  were  not. 

Did  yon  sit  by  them  at  those  trials  ? — I  did 
not,  Sir. 

Pray,  Sir,  did  vou  band  either  of  them  hitb 
court  ? — I  handed  neither  of  them  into  oonit, 
by  the  virtue  of  my  oath. 

Did  you  attend  the  whole  trial  ?— I  did,  and 
was  there  before  and  after. 

You  were  acquainted  with  Mr.  Pfgot,  1  pv6- 
sume?— WhatPigot? 

Counselk>r  Pigot,  tbat  was  married  to  Mri. 
Pigotof  Tyntem.*-Yes,  he  was  married  to  my 
relation. 

Can  you  say  where  he  was  in  spring  1715? 
— ^To  the  best  of  my  knowledge,  he  was  tbel^  Ik 
England. 

Do  you  rvmtmber  his  breakmg  bkkgf-^ 
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1 4o,  Sir ;   I  remember  be  broke  it  tl  GUd* 
goc\e  in  tbe  county  of  Tipperary. 

Pray,  Sir,  what  year  was  that? — In  the  year 
1716,  to  the  beat  of  ray  knowledge. 

Did  yon  go  to  the  county  of  Tipperary  to 
fee  him  ?*-f  was  iu  town  here  when  be  broke 
bis  leg,  and  my  cousin  Pigot  wrote  to  me,  she 
bad  a  loiotore  upon  that  estate,  and  wrote  to  me 
tiiat  1  should  come 

Mr.  Daly.  I  must  object  to  this  evideooe 
Mr.  Coldougb  ts  going  into;  tbose letters,  Sir, 
that  you  receiTed  from  Mrs.  Pigot  are  not  evi- 
dence. 

Serj.  Jhdall,  Do  yon  know  Dennis  Red- 
mond ?— 1  do. 

Pray,  Sir,  what  character  does  he  bear  ;  is 
he  a  man  to  be  credited  upon  oath  ? — Upon  my 
word,  I  believe  he  is  lo  oe  credited  upon  his 
«ath  i  if  you  will  ask  me  for  my  reasons,  1 
wiUgive  them  to  you. 

What  is  his  general  character  ?— He  ham  as 
good  a  character  as  any  man  of  his  abilities 
ttiat  I  know  of  in  tbe  world ;  1  have  known 
him  these  twenty  years. 

Pray,  Sir,  do  you  know  when  counsellor 
Pigotdied?— I  believe  .in  tbe  jrear  1719,  or 
theraaboats;  be  was  buried  m  St.  Pool's 
church,  the  time  of  his  death  is  on  his  tomb 
there ;  I  believe  it  was  1718  or  1719,  or  there- 
abouts, I  am  not  certain. 

Court,  Do  vou  know  whether  Airs.  Pigot ' 
went  to  her  husband  when  be  broke  his  leg  ?— 
She  did ;  and  stayed  with  him  till  he  came  to 
Dublin. 

Do  yon  remember  what  year  it  was? — It 
was  in  the  year  1716,  as  near  as  I  can  re- 
collect 

[Crois*eiamination.] 

Mr.  Ricorder.  Can  you  swear  that  lady  Al- 
tham  was  not  at  the  assizes  in  the  year  1715? 
—I  can,  as  positively  as  1  can  swear  any  thing 
in  the  world. 

Can  you,  that  she  was  not  at  the  assises?— 
I  can,  that  she  was  not  in  the  court. 

Can  you  swear  that  she  was  not  in  the  town  ? 
—I  cannot  take  upon  me  to  swear  that  she  was 
not  in  the  town. 

Can  you  swear  that  Mr.  Pigot  did  not  break 
his  leg  m  the  year  1715  ?^-I  can,  to  the  best 
of  my  memory. 

But  can  yon  positively  swear  that  he  did  not 
break  his  leg  in  the  year  1715?— I  can  swear 
that  it  was  not  in  the  spring  1715,  because  I 
was  at  tbe  Wexford  assises,  and  my  cousin 
wrote  to  me  to  come  to  her. 

Where  was  she  ?— She  was  at  Glangoole. 

At  whose  house  there  ? — At  one  Hunt's,  it 
was  a  thatched  house. 

Do  you  remember  Penelope  Hunt,  a  daugh- 
ter there  ?•— I  cannot  tell,  I  might  see  women 
there,  but  did  not  take  such  notice  as  to  re- 
member them. 

Do  not  you  believe  that  Mr.  Hunt's  family 
knew  when  Mr.  Pigot  broke  his  leg  ?  Was  not 
it  broke  near  them  ? — Upon  my  word.  Sir,  1 
^OQOtbdiefe  they  knew  better  tluml)  becuse 


I  was  directed  by  my  cousin  to  come  down, 
and  I  did ;  and  I  found  her  there,  and  surgeons 
setting  his  leg,  and  I  am  sure  it  was  the  year 
1716. 

Where  was  Mrs.  Pigot  in  the  year  1715?— 
She  was  in  the  winter  17 14, 1  am  positive  that 
she  was  at  Tyntem,  and  she  seldom  left  it  till 
towards  May,  or  thereabouts. 

Do  you  luiow  James  Walsh?— He  dkl  mi 
Uve  vnth  her  then. 

Did  not  he  live  with  her  in  the  year  1715  f— 
No,  Sir,  nor  bis  wile  neither. 

Where  did  they  live  ?— They  lived  in  town, 
or  somewhere  dse,  but  not  in  our  family. 

Was  not  he  an  attendant  of  the  family  at 
that  time  ?— No,  Sir,  I  believe  he  was  then  a 
door-keeper  to  the  play-house. 

Upon  your  oath,  do  you  know  that  of  ytnir 
own  knowledge? — I  do  know  it  so  far,  as  1  had 
it  from  bis  ewn  mouth,  upon  my  oath,  that  be 
was  a  door-keeper  at  the  play-house. 

How  long  before  that  was  he  in  their  ser- 
vice ? — He  had  not  been  in  tbe  servioe  heliNne. 

Was  not  be  in  the  service  at  all  ?— He  was 
afterwards,  but  he  was  not  in  tbe  service  at  the 
time  Mr.  Pigot  broke  his  leg  at  all. 

Jury.  Was  lord  Altham  at  the  assises  of 
JtVezford  in  1715?— I  do  not  recollect  may 
thing  about  him  at  all ;  I  was  toU  be  was,  b«t 
he  was  a  man  taken  very  little  notice  of. 

Do  you  know  whetbor  be  was  in  court  or  oat 
at  the  trial?— I  do  not  know  whether  ikt  was 
in  tbe  court  or  not 

Mr.Reeordir.  Do  you  remember  where  yea 
were  at  the  time  of  tbe  eclipse  ? — I  was  in  the 
county  of  Wexford ;  I  was  hunting  oo  the 
mountain  of  Forth  at  the  very  instant  of  tha 
eclipee. 

Did  you,  or  did  you  not  see  lord  Altham  at 
Wexford  assises? — I  did  not  see  him  there^  le 
the  best  of  my  knowledge. 

Recollect,  and  say  u|ion  your  oath,  whether 
you  did  or  no? — I  do  not  recollect,  I  camet 
say  I  did  not  see  him  or  that  I  did,  upon  my 
oath. 

Serj.  TttdtM.  We  shall  trouble  your  kN^ 
ship  but  with  two  witnesses  more,  and  them 
but  to  two  short  points.  Tbe  first  relates  to 
Edmond  Bourke;  we  produce  Mr.  Bush  to 
give  an  account  of  that  man,  and  a  character 
of  him  too. 

Arthur  Bushf  esq.  sworn. 

Mr.  Solicilar,  Do  you  know  Edmond  Bomrke? 

Mr.  Buth,  I  do,  biro  of  ColkNobkill. 
'   Do  TOU  remember  that  he  was  a  postiliioB 
to  any  body  ? — I  do  not. 

What  is  he  now  ?— He  is  a  kind  of  a  fivmer 
now. 

Had  you  any  discourse  with  biro  about  the 
afiairs  of  the  Anglesea  family  ? — I  had  a  dis- 
course with  him. 

Give  an  account  what  that  discourse  was.-* 
A  liule  af^  tbe  time  that  Mr.  Aonesley  9mi 
h>rd  Anglesea  were  at  Koss,  examining  wi^ 
nesses,  this  Bourke  came  to  my  house  aboal 
some  business  of  a  justice  of  peace,  end  sfbr  I 
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htd  done  nliat  he  came  abont,  [  uked  liim 
whMber  be  km  al  Kon,  tnd  trhit  wu  Aoing 
lh«re  f  R*  told  iDe  there  wa*  a  great  deal  of 
CMDpaiiy,  anil  be  said  be  gave  lonie  eiiiletice 
Ihere.  1  then  aiktril  him  on  wliicb  atile  be  nai 
a  iritDesi;  be  lu!d  me,  od  (be  earl'i  aide. 
What  wai  it,  styt  I,  that  jou  had  lo  say  f 
He  vmte  Ihit  lie  »M  acrTani  to  lord  Allham, 
when  be  lived  at  Duomaine,  and  (bat  there  waa 
A  kilchcn  maid  there  that  my  lord  had  ffot 
Kilh  cfaild,  that  ahe  waa  under  the  cook  in  the 
kitchea,  and  iliat  all  the  Tamity  diiiliked  her, 
beciBae  the  took  a  great  ileal  ii|)Oii  her  for 
Ijiog  with  my  lord.  Tbat  one  day  there  wa* 
s  bare  in  the'  kitchen  lo  be  dreaseil  thr  dinner, 
■Bd  the  cook  took  the  skin  of  the  bare  off  and 
threw  it  at  her,  and  hit  brr  upon  the  back,  and 
aiid.  Damn  you,  for  a  \*hore,  if  I  can  do  nO' 
thing  elae,  I  will  loirk  your  baatard.  Some 
lioM  afler,  he  «aid,  ahe  waa  brought- to- bed 
of  a  WD,  and  they  were  all  deairona  lo  aee  if  it 
had  thai  mark,  and  they  rao  to  aee  it,  and  it 
bad  the  mark  of  the  hare'a  akin  upon  the  back 
of  it.  I  told  him,  ibia  ia  a  rery  material  thing, 
and  I  thought  yon  were  a  cuDDiiiget  frilow 
than  la  be  pinned  down  to  awear  each  a  Ibing 
aatbat.  Oh!  taya  he,  ifthey  donollike  tbat, 
I  can  tay  that  my  lon  waa  tbat  dav  drowned,  < 
and  that  I  waa  a  madman  and  did  Dot  know 
what  I  waa  doing.  He  i«i»re  further,  that 
tb«rc  waa  a  quarrel  between  my  lord  and  lady 
AhbamonaecounlorTom  Pamaer;  and  unon 
tbat,  be  aaid,  they  parted,  aud  my  lord  lived  at 
a  plmc«  called  Dnnmaine,  and  she  in  Ron,  and 
be  went  with  a  compliment  from  my  lord  to 
my  lady,  with  a  Hiiw-do-yondo,  and  taid, 
that  be  nw  my  lonl  rery  tond  of  the  child  ; 
and,  iayi  he,  1  apoke  to  my  lord  about  ii,  And 
aaid.  How  can  you  be  ao  very  fond  of  ihal 
baatard  t  Why,  aaya  be,  I  t:ut  him,  and  1  will 
take  care  of  hlra,  I  will  get  him  lo  be  a  cap- 
tain of  hone. 

What  character  ha*  thia  Boorbt  r— He  ij 
•T  a  Tcry  bad  eharacter. 

Ia  he  to  be  belicTeil  upon  hb  oalb  I — 1  will 
BOt  belieTe  him  ;  nor  no  one  that  ever  heard 
talk  of  him  would  believe  him.  * 

How  long  have  you  known  himf — I  have 
known  bim  these  S6  years,  and  I  have  known 
Una  tmlet  a  bad  character  during  that  time. 
[Croaa-  eiaminatioo.] 

Hr.  Rtcordtr.  Hnil  you  any  diaconrse  wilb 
tbb  man  aboat  a  child  of  Indy  Allbam'a  F— No 
todeed,  be  tM  me  that  she  never  had  a  child. 


whacin  Clampbell  Craig,  lotiee  of  James 
Aanaley,  waa  plaintiff,  and  the  earl  of  ^ngle- 
acB)  damdanl.  The  aereral  aaaignmeatt  of 
tmJMrj  in  Ibe  indictmeat  are  aa  follow  : 

First,  it  is  bid  in  the  iadiclment,  that  she 
swore  on  that  trial  that  lady  Allham  neter  bad 
n  obiM,  wbita  ahe,  the  traverser,  lived  with  her. 
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Secondly,  That  lady  Allham  never  bad  a 
child  at  Dunroaine  in  the  connty  of  Weifont, 

The  third  ia.  That  Ibere  never  wis  a  ebiM 
aa  a  child  uf  lord  Altham'a  and  Harj  hia  ladr 
christened  or  living  at  Danmaine  house,  whifa 
ahe,  the  traverser,  was  there.  ' 

The  fintrtb,  Tbat  tihe  never  saw  a  child  la 
the  bands  or  care  of  Joan  Laffiin  while  she 
wax  at  Dunmsine, 

And  the  afth  is  this.  That  ladjr  Allham  did 
not  miscarry  of  a  child  al  Dunniaioe. 

The  indictment,  eenllemen,  averratb  the 
contrnry  of  all  theu  facta,  sworn  by  Ihe  tra- 
vener,  to  be  true,  and  that  ahe  hat  been  gaihy 
iif  malicions,  will'iil  and  corrupt  perjury. 
There  have  been  many  wimestea  prodirced  By 
the  proseculor  in  support  of  ibis  indicltnenl, 
and  many  in  aopport  of  the  traverser ;  and  it 
has  b«en  admilt«l  that  there  waa  a  verdict  in 
that  cause  tried  in  tlte  Eiehcqner,  and  that 
verdict  was  given  on  the  side  of  the  parly^ 
who  was  to  gain  by  having  the  travcrser'a  tea- 
limony  discredited ;  And  it  ia  also  admitted, 
that  tbote  several  facts  above-mentioned  wer* 
■worn  by  the  Iraverwr  on  that  trial  in  eject- 
ment.  Il  is  likewise  admitted  by  both  aides, 
that  the  traverser  lived  itlth  laily  Altbam  from 
the  month  of  October  1713,  the  time  of  her 
first  coming  into  Ibis  kingdom,  till  the  year 
17^?,  when  lady  Altham  died.  All  theie  are 
admitted,  to  shorten  the  time. 

'  The  Arat  wilness  examined  by  the  proM 

■  cntor  waa  Mrs.  Henrietta  Cole,  whoae  tM- 

■  limony  related  to  the  miscarriaga  of  tadjr 
>  Altham. 

>  She  swears,  that  lady  Allham  came  orer 

■  in  1713.  That  lord  and  lady  Altbam  lived 
'  at  Uunmaine.  That  they,  and  Mn.  Cole, 
'  and  her  mother,  were  at  dinner  st  Dunmaine. 

■  That  there  were  saucers  of  indecent  iinagea 
'  bronght  to  table,  which  were  broke  by  my 
'  lord,  whereby  my  lady  Allham  received  a 
<  frighl,  and  that  Mrs.  Heath  came  and  alarm- 
■edher  mother  I  bat  night  with  the  indixposi- 

•  lion  of  lady  Althnm ;  and  tbat  Mrs.  Cule  was 
'  in  bed  with  her  mother,  when  Mrs.  Healfa  de- 
'  aired  tier  mother  to  make  hasie.  and  rise,  for 

■  that  lady  Altbam  was  extremely  ill.  And  the 
'  nitnesassid,  she  believed,  that  lady  Atlbsm 

•  miacarrieil,  for  that  she  xaw  the  aborliou  in 
'  lady  Ahham'a  closet ;  she  fir«  ssid,  that  the 
'  abortion  was  shewed  lo  her  by  her  mother, 
'and  did  not  remember  any  particular  con- 

•  venaliun  about  a  misctrriage,  with  lady  Al- 

■  tham  ;  that  lady  Altbam  was  confined  lo  her 
'  chamber  a  fortnight,  and  that  abe  mentioned 
■this  affair  to  Mr.  UookV  family. - 

■  Thia  ia  the  aubslaoce  uf  her  direct  testi- 


>  Yon  observe,  gentlemen,  that  Hrs.  Cole 
*  says,  tliat  lord  and  lady  Allham  went  from 
'  her  falher,  to  lodge  at  another  lodging,  and 
'  that  from  thence  they  nent  to  Dunmaine. 
'  In  this  point,  the  witneues  for  the  Iravener 
'  siandin  coatrsilictinn  lo  her  ;  for  tbey  swear,' 
'  that  lotd  and  hdy  Ahbara  went  direcdy  frns' 
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Mn.Cole'ifatber'1  house  to  DuDmaine.  Mrs. 
Setwngbt,  wiio  was  hired  to  be  the  house- 
keeper, IS  particular  in  her  testimoDy  herein, 
that  lord  aod  lady  Altham  went  frooi  Mrs. 
Briscoe's,  and  not  from  Vice's  to  DuDinaioe. 
Mrs.  Cole  said,  that  Setwrigbt  was  broug^bt- 
to-bed  io  Dunmaine.  Setwrigbt  and  she 
agree  in  this  part  of  the  e? idence. 

*  Mrs.  Cole  said,  she  was  examined  in  the 
Court  of  Exchequer,  and  there  declared,  that 
she  and  her  mother  went  down  to  Dunmaine, 
from  DubHn,  in  Mardi  or  April,  in  the  spring 
immediately  following  lady  Altham's  coming 
over  to  this  kingdom.  But  now  she  corrects 
herself,  aud  sa^s,  she  tlien  mistook  the  time, 
for  ihjX  it  was  in  February  she  and  her  mo- 
tlier  went  to  Dunmaine.  She  says,  the  ac- 
cident of  china  saucers  happened  two  months 
aAer  going  to  Dunmaine,  and  that  four  gen- 
tlemen and  her  mother  aud  she  dined  with 
lord  and  lady  Altham  that  day,  and  were  pre- 
sent at  that  accident :  She  does  not  mention 
who  they  are,  but  conceals  their  names.  In  her 
testimony,  she  describes  the  room.  Sbe  tells 
you,  gentlemen,  tliat  lord  Althsm  emptied  the 
saucers  very  carefully  from  the  sweetmeats, 
and  threw  them  down,  one  by  one.  Sbe  swears, 
that  lord  Altham  knew  his  lady  was  with 
child.  Sbe  says,  that  sbe  belie? es  that  sbe 
swore,  that  she  was  about  13  years  old,  at  the 
time  of  the  former  trial ;  but  now  she  savs 
she  was  bom  in  the  year  1691,  so  that  she 
must  be  then  about  33  years  okl,  and  differs 
now  10  years  from  the  accoaot  she  gave  of 
her  age  on  her  former  examination.  Sbe 
tells  you  now,  that  one  might  obseiTe  the 
large  eyes  and  head  of  the  abortion.  Sbe 
admits  to  bave  said,  on  the  former  trial,  that 
her  mother  told  her  it  was  an  abortion  ;  but 
now  she  says,  that  her  mother  and  sbe  went 
into  the  closet  together.  Sbe  said  ou  the 
former  trial,  that  lady  Altham  sat  next  to  her 
at  table,  but  now  sbe  saya  that  lord  Altham 
sat  next  to  her ;  and  excuses  herself  from 
these  mistakes,  that  they  all  arose  fi-om  the 
confusiou  sbe  was  in  at  the  time  of  her  exa- 
mination. 

*  Sbe  now  will  not  be  positive  that  lady  Al- 
tham weut  to  Vice's  before  she  went  Io  Dun- 
maine, but  is  positive  she  went  to  other  lodg- 
ings. Says,  she  does  not  remember  the 
housemaid  at  Dunmaine,  nor  Rourke  the 

estillion.  Sbe  tells  you,  sbe  paid  a  visit  to 
r.  Boyde's.  She  was  asked  if  sbe  knew 
Anthony  Dyer,  one  of  the  servants;  sbe 
said  she  did  not.  She  was  asked  if  she  was 
at  Dunmaine  on  St.  George's-day ;  she  said 
she  believed  she  was.  Sbe  was  asked  if  sbe 
remembered  any  smock  race  to  be  at  Duu- 
maioe  that  day  ;  sbe  said  she  did  not  remem- 
ber of  any  smock- race.  She  denies  she  ever 
had  any  discourse  with  Mr.  Mark  White, 
that  sbe  could  swear  for  lord  Anglesea,  if  her 
lease  was  renewed.  Slie  said  slie  did  not 
know  of  any  tire  or  candle,  being  in  the  room 
when  Mrs.  Ueath  came  to  alarm  her  mother 
of  lady  Altham's  being  ill ;   bnt  the  mauoer 
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of  her  knowing  BIrs,  Heath  was,  by  lies 
voice. 

*  The  next  witness  in  behalf  of  the  mtklf  « 
cutor  was  Dr.  Jemmatt.  lie  sw^re  }pat  ^e 
was  physician  to  lord  Altham  several  years, 
lie  swears,  that  lord  Altham  canie  .to.,bis 
lodging  to  acquaint  him  of  the  indisposir 
tion  of  his  lady,  and  that  he  went  along  with 
my  lord  to  see  Tier,  and  fouud  her  very  wanp« 
and  prescribed  for  her  ;  but  that  aflerwiaidf 
he  discovered  by  her  all  the  symptoms  of 
pregnancy,  aud  that  ahe  told  him  ahe  was 
gone  three  months  with  child.  She  said  sh« 
was  regular  till  about  two  months  past|  and 
thereupon  he  ordered  her  mild  medicines : 
He  further  said,  he  believed,  that  lady  Al- 
tham was  with  child,  and  that  her  compiesuoii 
was  altered,  as  pregnant  women  are.  He 
was  asked  on  the  cross-examination,  whether 
there  was  any  infallible  rule  to  know  a  real 
from  a  false  coooeption.  Ue  said,  the  Colleges 
of  Physicians  of  Dublin,  or  London,  or  tbe 
Royal  Society  in  London,  could  not  as  yet  de- 
termine that  point. 

*  Hellen  Moncriefe  was  the  next  evidence. 
She  swore,,tbat  Doctor  Walker  recommended 
her  as  a  nurse  to  lady  Altham.  That  she  met 
him  io  Stafford -street  the  beginning  of  No* 
vember  or  December  1714.  That  she  was 
three  times  at  my  lady's  lodgings,  that  she 
appeared  as  big  with  child  as  any  wooiaa 
that  had  been  gone  six  or  seven  mootha,  that 
sbe  laid  her  huids  on  her  belly  near  her  pet- 
ticoat ;  though  she  was  not  quite  ao  critical 
as  the  doctor  was  in  his  profc]»sion,  jet  ahe 
seemed  to  know  more  of  kdy  Altham's  preff . 
nancy  than  the  physician  knew.  When  ahe 
was  cross-examined,  she  said,  she  did  not  ob- 
serve any  child  to  move  in  her  belly. 

'  Mrs.  Bush  was  next  examined.  Sbe  aaidv 
sbe  was acquaioted  with  lady  Altham,  and  saw 
her  at  New  Ross  in  February  1714,  and  that 
she  seemed  then  to  be  with  child ;  and  tliat 
sbe  was  in  mourning  for  queen  Anne.  That 
she  was  introduced  to  her  there,  and  in  a  day 
or  two  paid  her  a  visit.  She  says  that  she  saw 
her  afler  the  latter  end  of  June,  to  the  best  of 
her  recollection,  without  her  biy  belly.  There 
was  notliing  certain  in  her  testimony,  and  no- 
thing material  arose  from  her  cross-examina- 
tion ;  therefore,  gentlemen,  I  will  not  trouble 
you  therewith. 

'  Alice  Betts  swore,  that  she  wished  lady 
Altham  joy,  and  in  Noveuiber  17 14,  and  afWi. 
had  some  conversation  with  Hie.  UcaUi;  ai]4 
that  she  used  to  ioke  with  her  about  lady  Al- 
tham's being  with  cliild.  Sbe  said,  that  My 
Altham  appeared  with  child,  and  that  it  was 
easy  to  be  seen  that  slie  was  with  child ;  tkft 
it  was  before  or  after  Christmas. 

'  Mary  Sutton  swore,  that  ahe  dined  at  Don- 
inaine^  and  toasted  the  boy  in  the  box. 

(  As  to  Evan  Thomas,  and  Martha  Tenant, 
their  tcstiinouy  was  not  very  material.  Yoa 
have  it,  gentleiiieu,  iu  your  n*ttes. 

'  Anstace  Toole  said,  site  fitted  a  gown  on 
*  lady  AUhain,  and  (hat  Mrs.  Heath  was  yi^- 
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It    That  di«  nw  tbe  child  it  Ross,  and 

*  made  a  i^wd  for  the  child,  and  taid  that  abe 

*  menx  had  any  conTeraation  with  lady  Altham 
«  ahMl  tha  child. 

*  Anne  Bennett  aaid,  she  belieTed  in  her 

*  heart,  lady  Altham  was  with  child,  and  that 

*  lutfy  Altham  looked  rery  round. 

•  Edward  Howlettwas  the  next  witness,  who 

*  v^  examined  aAer  Bennett.    You  hate  seen, 
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*f«iitlemeD,  the  mean  figure  and  appearance 

*  M  viade.    He  swore  he  sold  clouts  to  Mrs. 

*  Heath,  for  lady  Akbam's  lying-in.  That  on 
'.th^day  of  separation  of  lord  and  lady  Al- 
'tham,  her  ladyship  kissed  the  child  in  the 
'waach  at  parting.      He  said  that  this  hap- 

*  MDcd  about  ten  or  elcTen  o'clock  in  tbe  room- 

*  ng.    But  here,  gentlemen,  I  must  take  no- 

*  tiee,  that  all  the  other  witnesses  say  it  was  in 

*  the  afternoon  lady  Altham  went  from  Dnn- 

*  maine,  the  day  of  the  separation ;  and  herein 
« eootradict  Howlett. 

*  It  is  of  no  purpose  to  mention  all  the  cmss- 

*  examinations,  therefore  I  shall   not  repeat 

*  tbem  to  yon. 

*  Newton  Rickets  said,  that  he  made  a  small 

*  dwirfor  a  child,  hot  did  not  swear,  that  lord 

*  and  lady  [Altham  called  him  their  child,  but 
'  that  they  behaved  to  him  as  sucb.  1  shall 
"^  nkcifise  not  trouble  you  with  his  croas-exa- 
'mioatiom 

*  Elizabeth  Doyle  swore,  that  her  mother 

*  fell  ill  of  a  ferer,  which  prerented  ber  nursing 
*Um  child.     On  her  cross-examination  she 

*  aaid  that  Madam  Cole  desired  her  to  go  to 

*  Donmaine  last  summer  to  give  an  account  of 
<.  what  she  could  say,  and  that  she  was  not  at 
'  Dannsaine  for  twelr e  years  before. 

*  *  JaoseaSinnot  swears,  that  he  saw  lord  and 
',lady  Altham  at  his  father's  house,  and  ob- 
^'aerved  that  lady  Altham  was  with  child,  and 

*  that  the  child  was  afterwards  at  Dunmaine, 
'  nod  that  lord  Altham  had  ordered  the  child  to 

*  be  brought  to  table  to  be  shewn  to  the  witness 
'and  Mr.  Ivory  as  his  son  and  heir.  Thia 
'  piece  of  evidence  ia  somewhat  extraordinary, 
'  that  lord  Altham  should  call  his  son  and  heir 
f  ta  he  ahewa  to  him,  and  that  he  never  saw  the 
*ehlkl  but  once. 

*  Jamea  Fitspatrick  aaya,  that  he  saw  a  child 

<  n  the  arms  of  a  clean,  orderly  woman,  and 
«  that  he  took  it  to  be  lord  Altham's  legitimate 
•.  child ;  and  the  only  reason  he  gave  for  it  was, 

*  that  he  believed  lord  Altham  had  that  regard 

*  far  him  that  he  would  not  introduce  his  tUegi- 
«  liasale  child  to  him,  and  that  to  the  best  of 
•Ilia  aMMry,  ha  saw  the  child  once  before  tbe 
^aaparatian.    But  1  must  observe  to  you,  gen- 

*  llenMii,  that  no  witness  of  figure  has  been 
«  piodiieed  to  satbfy  you  that  lady  Altham  mis- 
«  carried,  or  was  brought  to  bed. 

<  Yao  have  given  great  attention,  gentlemen, 

*  to  the  evidences  of  both  parties,  and  you  have 

<  them  on  your  memory,  therefore  in  regard 
«  it  is  80  late,  at  this  time  I  shall  not  trouble 

*  you  farther  with  a  repetition  of  them.' 

Gentlemen,  1  see  you  are  all  greatly  fa- 
tigued ;  1  do  not  wonder  at  it,  tor  1  think  wa 
TOL.  XVIII. 


have  aat  here  without  refreshment  for  near 
twenty-two  hours.  You  have  heard  the  evi- 
dence on  both  sides,  and  seen  the  witnesses,  so 
that  it  will  be  unnecessary  to  take  up  more  of 
your  time.  I  shall  only  observe  to  you,  that  the 
crime  the  traverser  stands  charged  with  is  a 
crime  of  a  high  nature ;  the  consequence  of  a 
conviction  is  no  less  than  to  make  ber  perpe- 
tually infamons,  never  to  be  believed  after  in  a 
court  of  justice ;  and  therefore  it  is  that  men  of 
honour  will  see,  that  evidence  is  clear  and  de- 
monstrative, before  they  will  lay  such  an  im- 
putation by  their  verdict  on  any  body :  Yoa 
will  for  this  reason,  weiffh  the  testimony  on 
both  sides,  and  compare  the  credit  of  the  wit- 
nesses ;  and  if,  on  tne  whole,  vou  shall  believe 
that  the  balance' eoea  on  behalf  of  the  crown, 
you  will  then  find  the  traverser  guilty ;  if,  on 
the  other  hand,  the  testimony  in  favour  of  the 
traverser  outweighs  the  crown  evidence,  or  ia 
equal  with  resp^  to  credit,  even  in  that  case 
juries  rather  incline  to  mercy  than  otherwise  \ 
so  that,  gentlemen,  vou  will  go  together,  and 
I  will  wail  for  you  till  yon  please  to  return  with 
your  verdict. 

L.  C.  J.  Marlay,  Gentlemen,  Iby  brother 
has  summed  up  and  observed  upon  the  evi- 
dence, so  far  as  he  has  gone,  aa  clearly  and  dis- 
tinctly as  possible. 

There  nave  been  twenty-five  examined  on 
behalf  of  the  prosecutor,  besides  three  new 
ones  produced  on  the  reply,  and  no  less  than 
fifteen  on  the  part  of  the  traverser.  To  repeat 
every  thing  they  have  said  would  be  endless, 
and  almost  impossible,  considering  the  time  al- 
ready taken  up  in  this  extraordinary  trial. 

1  ahall  only  observe  to  you,  that  in  a  cri- 
minal case  of  this  nature,  the  testimony  to 
convict  any  person  of  so  great  and  infamous  an 
ofience,  ougnt  to  be  so  full,  clear  and  cour 
sistent,  that  there  can  be  no  room  to  donbt  tha 
truth  of  what  it  is  offered  to  prove. 

Whether  what  you  have  heard  on  behalf  of 
the  prosecutor  be  such  of  itself,  considered 
without  regard  to  what  haa  been  given  in  evi- 
dence for  the  traverser,  you  are  tha  proper 
judges. 

Tliough  there  are  many  witneases  for  tha 
crown,  there  are  few  material  ones ;  and  it  haa 
been  observed  to  you  already,  that  the  bare  de- 
clarations of  my  lord  or  lady  Altham  are  not 
evidence  in  this  case. 

The  first  witness  produeeil,  Mrs.  Cole,  is  a 
material  witness;  my  brother  has  fully  re- 
peated her  testimony;  I  shall  not. add  to  his 
observations;  she  sweara  to  the  miscarriage, 
and  there  is  no  other  witness  brought  to 
support  her  testimony,  though  two  contra- 
dict her. 

The  11th,  Edmond  Hewlett,  a  pedlar,  is  in 
some  measure  a  material  witaess ;  he  swears 
that  the  child  was  owned  by  lady  Altham  be- 
fore Mrs.  Heath,  and  a  ribband  bought  for  it 
by  my  lady,  and  put  on  tbe  child  by  the  tra- 
verser, snd  diaper  bought  for  it  for  clouts,  be- 
fore it  was  born,  by  the  traverser.    You  have 
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Men  ae^  hmr4  biro,  and  we  the  tal  Ja^fM 
Low  far  be  ta  to  be  crediled. 

Jamea  FHzpatriek,  tbo  15ih,awearaftbo«|H> 
■ot  ao  fully,  to  the  aame  pvrpoaei  tbe  ptibKe 
ewiNiig  of  tbe  cbiki ;  and  to  tbia  porpote  are 
tboae  wbo  are  prodooed  io<  proro  tbe  enqetry 
S  and  tbe  cbUd'a  bejog 


Ibr  anorse 

by  my  lord  and  lady  Altbaa. 

Eleanor  Morpby,  tbe  18tb,  and  Mary  Doyle, 
ibe  19tb  witneai,  are  botb  material,  and  awear 

ritif  ely,  tbat  tb^  were  nreaent  at  tbe  birtb 
tbe  eUM ;  and  Ueonia  Redmood,  tbe  irtb 
inrodooed,  swears  slmosl  as  fully  to  tbe  same 
parpoae,  tboogb  be  doea  not  awear  biiaaelf  an 
eye  witness  of  tbe  biitb. 

Joan  Lafian,  tbe  last  pradooed  by  tbe  pro- 
■eeotor,  is  a  Tonr  positive  and  m^erial  wit- 
seaa,  if  yon  cre&t  ber ;  sbe  dry-nuned  tbe 
•bud  in  tbe  boose  witb  mr  lord,  and  sbe  sa^s, 
witb  my  lady  too,  where  the  traverser  saw  bmi 
fvcry  day.  As  to  all  the  otben,  they  are  only 
•videocea  u  to  their  belief  and  ^nion,  merely 
conjeotnraL 

Doctor  Jemmat,  tbe  person  of  most  skill, 
told  ^oa,  tbat  neitber  he,  nor  theCollegpe  of 
Physicians  here,  nor  thai  in  London,  assisted 
by  the  Royal  Society,  can  dlstinfnish  between 
a fblse  conception  and  areri  prsfnaney. 
-  I  said  the  other  wftncsaea  were  only  to  their 
belief  and  opinion ;  I  roost  except  Tbomaa 
Higyinson,  wbo  would  have  been  a  material 
•vidraoe,  if  bis  memorT  did  not  fiul  him. 

Now,  gentlemen,  if  yon  believe  Eleanor 
Mnrpby,  Mary  Doyle,  Diennia  Redmond,  and 
Joan  Laffan,  yoo  have  sofficient  evidence  to 
convict  the  traverser,  Mrs.  Heath ;  hot  if  yon 
ahonid  not  think  them  persons  of  credit,  you 
bai^  not  Boflkient  positm  evidence  on  which 
yoa  can  ground  audi  a  verdict. 

Three  of  these  wttnessea,  Murphy,  Doyle, 
ind  Redmond,  swear  to  my  lady  Altbam's  be- 
iiig  delivered  of  a  aon,  and  awear  it  very  post* 
tively. 

But  if  they  swear  truly,  this  child  was  born 
bt  Dnnmaioe,  and  very  near  Easter,  in  the 
faster  end  of  April,  or  banning  of  BSay  17 15 ; 
tod  christened  at  Duaraaine  by  Mr.  Lloyd,  a 
dergyman  of  the  Church  of  Eogland,  three, 
or  four,  or  five  weeks  at)er  its  birtb,  and  bad  for 

e fathers  and  godmother,  Mr.  Cliffe,  Mr.  An- 
ly  Coleloogh,  and  Mrs.  Pigot  of  Tydlern, 
who  were  all  present. 

If  there  was  no  child  of  my  kdy  Altbam's 
bom  at  the  phice  and  time  they  positively  swear 
to,  nor  christened  there,  they  are,  I  mean  all 
Ibeae  three  witnesses,  directly  perjured. 
Now,  if  my  lady  Altbam  was  at  Wexford 
at  that  time^  sbe  could  not  be  ddhrered 
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of  a  ebiM  at  Dnnnwhie.  If  Mr.  CTiAi  wmd 
Airs.  Pigot  were,  one  in  Dnblhii  and  tbe  atbar 
in  tbe  eoon^  of  Timierary,  fiou  tbo  latter  tad 
of  April  till  SIX  weeks  amr  Eaalar,  tbey  conM* 
not  possibly  stand  in  peraoo  aagasslpa  to  a  ebikl 
ofay  lady  Altbaas%  cbristaDed  at  DnnnMdMf 
in  three,  or  four,  or  Ave  weeks  after  it  w«r 


Observe,  gentlemen,  tbat  it  appears  by  tbe  al« 
mnnaok,  tbat  fiaster  day,  fai  tbe  year  If  15,  fbH 
on  tbe  irtb  of  April ;  the  great  edipae  of  tb« 
son  happened  on  tbe  sid  of  AprO ;  kmg 
Geoige  the  first's  birtb  day,  tbe  88tb  of  May. 
was  on  a  Saturday.  On  tluit  birtb*day  my  kw 
Akbaro  was  in  Dublin.  Tbe  spring  aasisea  ^ 
Wexlbrd  began  on  Baster-eve  tbat  year.  Mj 
bdv  Altbam  is  swoni  to  have  bees  tbere. 

Now,  aa  to  my  lady  Ahbam's  being  or  mt 
behig  at  tbe  springasslaes  of  Wexfbrd  in  iri5, 
if  the  matter  abouhl  otand  doubtfbl ;  becaooe. 
though  three  witneaaes  of  credit  have  awom 
abe  was,  yet  Mr.  Maatenon  and  Mr.  Csnar 
Cokslough  swear  they  did  not  see  ber  tbara  ; 
yet  it  is  impossible  that  Mrs.  Pigot  and  Mr. 
Cliffe  could  be  at  a  christening  at  Donmnide^ 
when  they  were  at  many  miles  distance  at  thm 
time  tbat  christening  was,  if  there  worn  erar 
any  such  thiry. 

Mr.  Cliffe  is  proved  by  the  records  of  tht 
Court  of  Exchequer  to  have  been  in  Dublin. 

And  Blrs.  Pigot,  by  a  witness,  (wbo,  if  stba 
sweara  tbe  truth,  cannot  be  mistaken)  to  Iwra 
been  at  Mr.  Hunt*s  in  tbe  county  of  Tip- 
perary. 

I  must  observe  to^n,  that  Mr.  Artiinr  Biiab, 
tbe  third  and  last  witness  prodooed  by  tbe  pro- 
secutors on  their  reply,  swears  only  to  disciudit' 
Edroond  Bonilce  the  postillion,  a  witneni  qd  bn», 
half  of  the  traverser. 

If  you  believe  the  ttvverser's  witnesses^  pnr- 
ticutarly  Mrs.  Grflknl,  Mary  Setwrigbt,  iirf 
8arah  Weethn,  my  lady  never  waa  brongbt«fn» 
bed  at  Donmaine;  and  consequottly  Joaa 
Laflbn,  who  swears  thM  she  bad  this  cmld  pal 
into  her  hands  by  my  lord  Imd  lady  Altbam, 
and  tbat  she  dry-nursed  it  at  Dunraaine^  and 
all  the  rest  of  tbe  poaitive  witnesses  for  An 
prosecutor,  are  not  in  the  least  to  becracfilad. 

You,  gentlemen,  are  judges  of  the  Ibct ;  if 
is  vour  business  to  weigh  the  testimony  on 
both  sides,  and,  as  yon  nid  one  or  atJitf  de» 
serve  credit,  to  find  the  prisoner  Oitftyi  orac» 
quit  her. 

At  half-an-hoor  after  four  o*ciocl:  tfir  J^y 
left  tbe  bos,  and  after  twenty  mhMliialaTt 
returned  with  their  Verdict  fbr  tb«  IfiVtmr. 
Not  Gmlty. 
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THB  Conrt  beingf  let  at  eleren  o*olock,  th« 
Jury  were  callari  over,  iDd  ansvrefed  to  their 
of  whom  the  followhifl:  twelre  were 


ftwora,  to  try  the  israe  jobed  between  the 


JohoDiffby,  esq.  Mr. 

Hwy  Uickaoo,  eiq.  Mr. 

Johh  Begot,  esq,  Mr. 

Mr.  Tbonas  Sherlock.  Mr. 

Mr.  Owfe  Bradford.  Mr. 

Ilr.  WiOjam  Leban.  Mr. 


John  Berry. 
Samiiel  Mills. 
Edward  Uarman. 
James  Tvrrell. 
ThomasTyrrell. 
Edward  Ward. 

*  Amgus  BjfnUf  one  of  the  persons  indicted  for 
iia  aasanlt,  ie  called  into  oonrt,  and  appears. 

Cierk  tf  ike  Crown.  Yon  stand  indicted,  for 
■■■aultiay  William  Oo^stry,  gent,  on  the  16th 
of  September  kst,  do  you  submit  or  tra? erse  f 

.^f^tcs  Bme.    I  do  submit. 
.  Cierk.    Vou  likewise  stand  indicted  lor  as- 
MuKting  Hugh  Kennedy,  esq.  do  yon  submit  or 
traverse  f— Jn^im  Byrne,    I  submit. 

Clerk,  You  likewise  stand  indicted  for 
usaulting  Daniel  M^Keecher,  esq.  do  you  sub- 
pHi  or  IraTorse  ?^— ilii^Mt  Byrne.  Subm  it 
f  Cierk  Yoo  likewise  stand  indicted  for  as- 
#a«hing  James  Annesley,  esq.  do  you  submit 
•r  traveeae  f-^Angue  Byrne.    Submit. 

Court,    The  gentlemen  of  the  jury  must 
Jwve  pea,  ink,  and  paper. 

jCkrkffihe  Crown  reads  the  Indictment,  which 

is  as  follows : 


505.  The  Trial^  of  the  Right  Hon.  Richard  Earl  of  ANOLSsisAy 
Francis  Annesley,  esq.  and  John  Jaks^  gent,  for  an  Assault 

[  on  the  Hon.  James  Annesley,  Daniel  Mac  Kercher,  and  Hugh 
Kennedy,  esqrs.  and  William  Goostry,  gent  before  the  Hon. 
Richard  Mounteney,  esq.  second  Baron  of  his  Majesty's  Court 

^  of  Exchequer,  and  St.  George  Caulfleld,  esq.  his  Majesty't 
Attorney-General,  Justices  of  Assize  for  the  Leinster  Circuity 
on  Friday,  August  Sd,  at  Athy,  in  the  County  of  Kildare  in 
Ireland :  18  Geouge  II.  a.  d.  1744. 

*  ilie  reign  ef  oor  lord  George  the  seeond  by 
<  the  mee  of  God,  of  Great  Briuin,  Franoe 

*  and  ireiand,  king,  defender  of  the  faith,  and 
'  so  forth,  with  force  and  arms,  that  is  to  say, 

*  with  swords,  sticks,  and  so  fofth,  at  the  Cur- 
'  rangh  in  the  said  conntj  of  Kilctore,  in  and 

*  upon  one  Wittiam  Goostry, a  true  and  faithful- 

*  sulgectof  our  said  lord  the  king,  m  the  peaon 

*  ef  God,  and  of  onr  said  hnrd  the  ki^g,  then 

*  and  th«re  being,  did  make  an  assauh,  and  him 

*  then  and  there  did  heat,  wound,  and  ill  treat, 

*  so  that  hi#  life  was  greatly  despaued^,  and 
'  other  wrongs  to  him  then  and  tiiere  did,  con* 
'  trary  to  the  peace-  of  onr  said  lord  the  long, 

*  bis  crewn  and  dignity*' 
The  like  for  assauhiagthe  honourable  James 

Annesley,  esq. 

The  Uke  finr  assaaltuig  Daniel  M'Ker- 
oher,  esq. 

The  like  for  assaohiog  Hugh  Kennedy,  esq« 

Mr.  Disney.  May  it  please  your  lordships 
ibe  ri^ht  bonourable  Richard  earl  of  Anglesea^ 
Francis  Annesley,  esq.  and  Mr.  John  Jans,  do 
stand  indicted  on  the  16th  of  September,  irth 
of  Geo.  2,  for  an  assault  by  them  made,  at  the 
Curraugh  of  Kildare,  in  and  upon  the  bonour- 
able James  Aonesley,  which  indictment  seta 
forth,  that  on  him  then  and  there,  Uiey  did 
make  an  assault,  and  likewise  on  IHniel 
M*Kerclier^  esq.  Hugh  Kennedy,  esq.  and 
Mr.  William  Goostry.  fl  hope  we  shall  be 
able  to  give  such  e? ioence,  as  will  clearly  pro? • 
the  allegations  of  the  indictments,  and  that  your 
lordship  will  direct  the  jury  to  find  for  the  pro- 
secutors. 

Mr.  Harward.  May  it  please  your  lordships 
and  you  gentlemen  of  the  jury,  I  am  of  counsel 
this  day  for  the  proeecutors,  Mr.  Annesley, 
Mr.  M*keroker,  Mr.  Goostry,  and  Mr.  Ken- 
nedy, and  the  natnra  of  this  case  and  prooe^ 
cution  will  appear  to  your  lordship  and  to  ttm 
jury,  as  1  apprehend,  in  this  light ;  for  I  shaH 
stale  it  firom  what  I  presume  to  be  true,  and 
will  appear  to  be  so  mm  the  examinations  thaa 
are  giren  in  against  the  traversers  by  those 
gentlemen.  And  tboogrh  this,  my  lord,  opoa 
the  ftce  of  the  record,  appears  to  be  but  an  er- 
dinaty  and  oomBoa  a«panlty  yet,  if  these 


*  County  of  Kildare.  The  iurors  for  onr 
^loffd  the  iiing,  upon  their  cam  say  and  pre- 
f  tent,  that  Francis  Annesley  of  Mllysax,  in 

*  thenoanty  of  Kildare,  esq.  the  right  hononr- 
«  aUe  Richanl  earl  of  AnjriMea,  Jeeeph  Law- 
}  ien,  kiie  of  the  otty  of  Dublin,  in  the  county 
^ei  the  city  of  Dnblin,  yeoman,  John  Jans, 

*  late  of  tlie  same,  m  die  said  county  of  the 
'add  city,  gent.  Anguish,   otherwise  called 

*  Angna  Byrne,  late  of  the  same,  in  the  aaid 

*  eounty  of  the  said  city,  yeoman,  and  Mi* 

*  nhael  Laey,  late  of  tlie  same  in    the  said 

*  county  of  the  said  city,  yeoman  ;   on  the 

*  16th  day  of  September,  in  the  Idth  year  of 

*  Beethetwo  huit  Cases  in  toL  lT,andthe 
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niiiMtioiHi  are  tnie,  it  will  apptar,  thai,  had  not 
the  hand  of  Provideooe.very  aigiwlly  ioterpoaed 
io  preacrratioD  oftb^ir  Uvea,  inalead  of  a  oommoo 
and  auddeD  affray,  it  would  ha?e  been  a  crime 
of  another  nature,  it  would  haye  been  a  crime 
of  the  dcepeat  dye,  for  which  the  traveraen 
noat  hare  atood  a  trial  for  their  1i?ca.  I  do  not 
mean,  my  lord,  when  1  aay  it  would  tie  a  crime 
of  another  nature,  by  that  to  brin^^  it  home  as 
aoch  to  all  the  trareraera  ;  no,  I  Mieve  there 
mav  be  one  of  them  who  bad  not  such  a 
wicked  intention ;  but  aa  to  otbera,  it  will  ap- 
pear to  be  a  concerted,  premeditated  aaaanit, 
not  to  be  satisfied  by  bloodshed  and  battery, 
but  to  pursue  the  prosecutor,  Mr.  Annesley, 
to  death.  If  these  examinationa  are  true,  this 
ia  but  one  of  the  many  attempts  that  lord  An- 
glesea 

'  Mr.  Spring,  My  lord,  I  must  submit  it  to 
your  lordship's  ^ud^ent,  how  proper  this 
gentleman  ia  at  this  time  in  this  ? ery  elaborate 
and  affecting  harangue.  The  offence  for 
which  the  trareraera  are  indicted  b  an  asaaoh, 
which  arose  from  an  ordinary  and  common 
quarrel  at  a  public  meeting ;  but  thia  gentle- 
man tells  your  lordship  that  there  was  an  in- 
tention in  the  trareraera,  or  some  of  them,  to 
commit  what  they  ai^  not  now  charged  with, 
■ometbing  of  another  nature,  which  be  nsakea 
o  crime  of  the  deepest  dye.  Pray,  my  lord, 
how  doea  thia  appear  F  Cir,  what  right  haa  be 
ii|K»n  the  preaent  occaaion,  to  assert  any  aoch 
thing  ?  There  is  no  indictment  for  such  an  in- 
tention, nor  aoy  foundation  for  auch  an  aaaer- 
tioD  ;  and  therefore  I  humbly  pray  your  lord- 
ahip  will  order  that  gentleman,  in  conducting 
this  prosecution,  to  confine  himself  to  his 
duty,  and  direct  him  to  open  erideoco  that  is 
proper,  and  no  more. 

Mr.  Harmmrd.  My  lord,  I  am  rery  unfor- 
lonate,  to  be  so  often  taken  down  by  gentle- 
men of  great  experience  and  knowledge,  and 
must  apply  for  your  ioterpositioo,  else  I  shall 
not  know  how  to  proceed. 

Court.  Go  on,  Mr.  Harward. 

Mr.  Harward.  I  was  going  on,  as  I  appre- 
hended I  had  a  right  to  do,  and  as  I  hare  ob- 
aerred  to  be  the  constant  practice  in  all  caacs 
of  this  kind,  not  to  confine  myself  to  the  bare 
assault,  but  to  shew  it  in  all  its  concomitant 
circumstances,  that  the  whole  truth  of  the  fact 
may  appear  to  the  Court ;  and  the  reason  why 
experience  justifies  erery  body  to  do  tliis  is, 
because  the  fine  which  the  Court  is  to  impose 
is  discretionary,  and  will  be  greater  or  less  in 
proportion  to  the  nature  of  the  offence  ;  and 
therefore  erery  tiling  ia  proper  to  be  laid  before 
the  Court,  that  may  be  an  ingredient  in  their 
consideration  for  the  imposing  that  fine.  J 
aay  then,  my  lord,  tliat  tbiA  assauh,  when  it 
comes  to  be  considered  upon  its  circumstances, 
will  not  appear  to  be  the  effect  of  a  sudden 
passion,  but  to  hare  proceeded  from  an  im- 
placable enmity,  that  has  pursued  this  unfor- 
tunate client  of  mine  from  his  age  of  nine  or 
ten  yeara  old  to  thia  day.  I  chooae  rather  to 
read,  as  to  thisy  the  ray  worda  of  tha  cauuni- 


natioaa  in  my  hand,  than  to  trust  to  my  owa 
representation  of  the  former  attempts  oo  Ina 

Mr.  Spring,  My  lord,  I  moat  call  upon  Aai 
gentleman  again  to  confine  bioMolf  la  tko  fat 
and  the  circumatanoea  relatire  thereto,  asA 
hope,  if  he  continuea  to  ofier  any  thing  ao  oi* 
treaaely  improper,  your  lordship  will  tako 
notice  of  it,  and  direct  him  not  to  piooeed. 

OmrU  1  think  you  go  loo  far  bock,  Mb 
Harward. 

Mr.  Harwford.  My  lord,  to  ha  aore  1  md  ji|p 
your  lordabip*8  judgment,  and  thersforo  k  ii^ 
when  I  understand  it,  I  shall  purano  it. 

Court.  It  ia  extremely  proper  to  meatioatte 
circumatanoea  attending  thia  foot,  and  tho  an^ 
ture  of  the  case,  for  the  reaaon  yoo  «aaliaB» 
thai  it  may  hare  a  duo  oooaidmtioo  m  tkm 
aenae  of  the  Court. 

Mr.  Harwmrd.  1  doaira  to  know,  my  krip 
whether  I  hare  a  right  to  lay  aoy  cirrnmrtnacaa 
before  the  Court  and  the  jury,  U  lei  them  aeo 
wbdher  this  amanit  was  a  prcmcditaled  tkoif 
or  not. 

Court.  Goon, Sir. 

Mr.  Haneard.  Now,  my  hnd,  I  can  abew,  oat 
of  tbeae  examinatkins,  that  it  waa  a  nrraa^ 
ditated  thing ;  for  this  assault  liappenod  to  btt 
committed  on  the  16th.  The  firatday  of  tiM 
meeting  of  gentlemen  on  the  CufTagh  of  lU^ 
dare,  to  aee  the  direiaion  of  the  raoea,  was  oa 
the  14th  of  September  ;  on  the  14th  and  ISHk 
there  was  no  actual  aasault  committed;  hjDi 
there  was  a  behaviour,  there  wu  langungo 
given,  that  was  introductory,  and  pointed  ool 
moat  plainly  what  the  consequeooa  would  be, 
that  in  reality  happened  the  third  dav.  I 
would  be  in  your  kiraship*s  judgment,  wMbar 
or  no  these  two  preceding  daya  are  not  eon* 
nected  with  the  following  onea. 

Court.  Extremely  proper. 

Mr.  Harward.  Why  then,  I  aubmit  to  yooi 
hirdahip's  directtona,  and  I  ahall  not  take  tho 
liberty  of  mentioning  any  of  the  former  ai« 
tempta,  or  injuries  of  the  highest  nature,  thai 
my  client  haa  auffered  ■ 

If  r.  Soring.  My  kird,  thia  ia  for  no  other 
purpoae  but  to  inflame  the  raioda  of  tlie  ^ury» 
and  to  caplirate  the  jN>pulace.  There  la  no 
injury,  no  attempt  of  any  kind,  real  or  pre- 
tended, hot  that  oo  the  Ifiih,  that  ia  to  he  con* 
aidered  by  the  jury. 

Court.  The  jury  will  be  told,  by  and  bye^ 
that  the  aingle  point  they  are  to  oonaider  ia  ibo 
fact  of  the  asaaultonly.    Go  on,  Mr.  Harward* 

Mr.  Harward.  I  did  mention  ihat  1  would  not 
enter  into  a  narratire  of  the  former  attempm^ 
but  confine  myself  to  the  paasages  of  this  ^y* 
This  gentleman,  as  son  and  heir  to  the  lata 
lord  AJtham  (I  liope  the  counsel  will  giro  mo 
the  liberty  of  tellioiB^  who  he  bj 

Mr.  Spring.  There  is  no  occaaioo  for  thai 
neither,  attluatime. 

Court.  Go  on,  Sir,  in  atating  the  caae.    ^*^ 

Mr.  Harward.  I  say  then,  that  Mr.  Anuealey^ 
aking  with  these  other  gentlemen  (some-  oC 
them  men  of  profession,)  camoiotoiluftkin^* 
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dmm  in  tiie  totter  end  of  hat  summer,  in  order 
to  mteit  and  mm  for  that,  wbieb  be  appre« 
lieoded  to  be  bii  rigbt,  tbe  Anfflesea  estate  in 
tlae  kingdom :  Mr.  Annesley  had  broo^t  an 
etolment  for  reeofery  of  part  of  it,  lying  in 
tB»«oanty  of  Meatb,  which  was  then  depend- 
ing  ;  and  lord  Anglcsea  had  notice  of  this,  and 
now  the  errand  these  gentlemen  came  of,  to 
aasiit  Mr.  Annesley  in  his  affairs.  He  met 
tlMaioolbei4thattbeCnrragfa;  andthe first 
tiling  (for  I  shall  mention  tbe  facts  in  order  of 
ti%e,  as  they  bappeoed,  from  the  first  to  the 
thM  day  of  tbe  raees),  ibe  first  person  that  my 
IsH  did  the  honour  to  tidce  notice  of,  was  Mr. 
M^Kerefaer.  -  My  lord  stood  in  a  cuide  of  the 
fsiieasn  of  this  country)  and  of  many  of  bis 
ova  attendants  brought  mm  another  country ; 
nod'nseing  this  gendeman,  Mr.  M'Kercher, 
wbo  came  to  attend  Mr.  Annesley's  affiurs, 
tha  fini  thing  that  he  was  pleased  to  do  was, 
to-  point  to  Mr.  M<Kercher,  and  say,  "  8ee 
yonder  that  rogue,  that  scoundrel,  and  that 
villain  M^&ercber :  It  is  not  abore  a  month 
ago,  thoogh  be  is  now  dressed  up  like  a  gentle- 
man, since  i  saw  those  very  laced  clothes 
baagiog  in  Monmoutb-street,  in  London."  Mr. 
Af 'Keroher  (who  is  a  gentlemtn,  and  will 
appear  In  this  eourse  of  this  trial  to  boTc 
rcMution  of  another  kind)  took  no  sort  of 
Bocioa  of  this  public  insult,  jls  it  was  not  his 
busiuiae  to  venture  the  conduct  and  success  of 
lui  fnend's  affairs  in  a  rash,  hot  quarrel,  but 
▼ery  prudently  passed  it  calmly  and  quietly 
by.  That  day,  my  lord,  nothing  more, 
that  was  remarkable,  did  happen :  This  was 
upon  a  Wednesday,  1  think  the  14th.  On 
the  10tb,  as  these  gentlemen,  for  whom  I 
mm  «oonoel,  were  ail  in  a  knot,  they  and  their 
few  iriends  kept  close  together  upon  this  Cur- 
ragfa,  which  is  of  great  extent,  many  miles 
over ;  but  no  place  whatever  cooM  serve  my 
lord  Anglessa's  coachman,  hot  to  ride  through 
nod  tbroogh  them,  to  endeavour  to  trample 
down  these  gentlemen  and  their  horses  with 
bin  coach  and  six,  and  hunted  them  wherever 
they  moved ;  and  whenever  he  came  near  Mr. 
Annealey,  thia  coachman  (you  will  guess  easily 
by  whose  directions)  used  to  cry  out.  There  be 
IB,  there^  the  shoe-boy,  black  yoor  ball ;  and 
aome  other  opprobrious  langruage  I  can't  now 
recollect.  And  by  this  repeated  iosult  of  driv- 
ing these  gentlemen  wantonly  from  place  to 
feaDd  calline  out  to  them  in  that  oppro- 
manner,  &\a  man  was  determined,  with 
luscaneh  and  six,  to  be  upon  the  back  of  them, 
wJlcrevcr  they  removed  to  avoid  him.  My 
lofil^  he  ia  indicted  also,  but  does  not. appear, 
thoogh  he  still  is  the  coachman  of  lord  Angle* 
non{  his  name  is  Joseph  Lawson.  My  clients, 
waj  lord,  observing  this  behaviour,  like  prudent 
meo,  they  began  to  be  more  than  ordinaiy  upon 
tlNtr  nard,  and  to  fear  tbe  worst.  As  they 
were  but  few,  and  strangers  in  the  kingdom, 
they  thought  that  atieking  together  would  be 
the  only  OMaos  left  in  their  power  to  preserve 
""  i:  hot  all  precautions  were  in  vam.  My 
*^~     '   Ci  that  oeiihcr  ahosifa  knguag^i 


words  which  must  have  pierced  to  the  heart  oC 
tbe  meanest  vassal,  nortne  coachman's  driving 
hiscoacb  at  them,  could  bare  raised  these  gentle* 
men's  tempers  to  take  any  notice  of  if,  another 
expedient  occurred  to  roylord,  to  put  his  purposes 
in  execution.  Mr.  Mac  Kercber,  upon  these 
repeated  abuses  of  himself,  and  of  Mr.  Annes- 
ley, having  waited  upon  lord  Angl^ea,  with  all 
the  address  and  cfood  manners  imagioable,  tokl 
him  (without  msikiog  the  least  mention  of  what 
happened  to  himself  the  day  beiTore)  Tliat  he 
was  come  to  acquaint  his  lordship  with  the 
mdeness  of  a  coachman  of  his  to  a  gentleman 
in  tlie  field,  and  hoped  hb  lordship  would  do  in 
it  what  becanoe  a  nobleman  and  gentleman. 
Lord  Anglesea  asked.  Who  tbe  gentleman 
wasp  He  is  told,  Mr.  Annesley.  Upon  that, 
my  lord,  instead  of  having  any  feeling  whatso- 
ever for  the  transgression  of  this  coachman  of 
bis,  A  gentleman,  Sir,  says  he,  a  blackguard  ' 
shoe-boy !  I  won't  turn  off  my  coachman  for 
any  abuse  either  to  him  or  to  you  ;  and  yoa 
are  a  rogue  and  a  villain,  and  be  is  a  baftard, 
the  son  of  Juggy  Landy,  by  my  brother. 
With  this,  one  of  the  traversers,  Mr.  Francia 
Annesley,  a  relation  to  my  lord,  without  any 
provocation,  nve  Mr.  Mac  Kercber  a  stroke 
over  the  head  with  his  whip.  Then  my  ford 
began  to  insult  bun  in  a  higher  and  buder 
tone,  and  made  a  proclamation  to  the  company^ 
getting  up  and  resting  himself  on  his  stirrupa, 
that  his  voice  should  reach  them  all,  that  tnia 
Mr.  Annesley  was  a  bastard.  I  do,  says  he^ 
declare  before  yon  all,  that  that  feUow  is  no 
gentleman,  biit  a  bastard  of  Juggy  Landy's, 
a  kitchen-maid ;  and  continued  his  abuse  of 
Mr.  Mac  Kercber  with  tbe  most  scurrilous  lan- 
guage. As  soon  as  Mr.  Francia  Annesley  saw 
that  bis  relation's  blood  was  a  little  up,  he  re- 
peated the  blow,  and  with  tbe  butt-end  of  hta 
whip  struck  Mr.  Mac  Kercber  on  the  forehead,  "^ 
which  stunned  him  in  some  measure.  Thia 
blow  was  followed  by  some  others ;  but  how- 
ever, Mr.  Mac  Kercber  did  not  consider  bia 
own  safety,  but  turned  about  to  take  care  of  that 
which  concerned  bim  more  than  any  misfor- 
tiine  that  could  have  attended  himself;  and 
there  having  laid  bis  eye  upon  Mr.  Annesley, 
Mr.  Goostry,  and  Mr.  Kennedy,  desired  them 
to  make  the  best  of  their  way  off,  or  they 
would  be  murdered,  and  that  be  would  foUow : 
but  before  these  irentlemen  could  turn  their 
horses  to  gallop  off,  Mr.  Francis  Annesley  was 
too  nimble  for  tbem,  and  made  a  stroke  at  Mr. 
Goostry,  which  cut  him  to  tbe  scull ;  and  be, 
with  many  other  persons,  repeated  these  blowiL 
until  there  was  scarce  a  part  of  him  which  did 
not  feel  the  weight  of  Mr.  Annesley 's  arm :  he 
was  stunned  and  knocked  down  oy  the  first 
blow,  and  continued  under  cure  of  his  wound 
for  a  month  after.  Mr.  Kennedy,  another  of 
these  gentlemen,  without  the  least  provocation, 
endeavouring  to  shift  for  himself,  wss  most  un- 
mercifully Mat  by  tbe  traversers,  assisted  by 
several  ether  persons  unknown;  and  when 
stunned  and  knocked  down,  my  lord  laid  oa 
himi  until  aome  of  the  pei^  of  the  country 
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«rifd  60t  to  Ub,  For  ■hMm,  Ibr  ■hMm,  iw 
^ftiM»  dooH  kiU  bin*  Mr*  Jmm,  my  Iwil'ft 
igwt,  1  htd  like  l»  Imvs  ibfgM«  had  Ml  iIm 
ItMl  huid  in  thisrallrajy  bm  f^Bfiliy  cfc» 
Mwed  Im  kad't  •ntort,  who  cfiM  Mt,  luMMk 
tlwm  dowStkiU  tbt  vilkiM.  Vfbm  ikuj  hud 
thwltvalM  dMfa  BIr.  AaoMlcy^  imiidtp  who 
were  bit  gMid,  mj  bard  tboa  tfaoofbt  it  tho 
frapcr  tet  to  look  col  ibr  bin,  sad  cAllcdmrt, 
Whoro  Is  Ihc  dPg>  wboro  ii  Iho  mh  of  a  whoM  P 
&ill  bioi.  Mr.  Amiofleir,  oooordiiif  to  tbo  in* 
timatioo  gifcn  bim  by  Mr.  Hoc  Kerchor,  that 
ho  was  to  bo  mordertd,  act  apora  to  bia  bono, 
and  goi  out  of  tho  crowd ;  bat  a  aanraal  of  asy 
lord  Aogloaaa'a,  opoo  my  kud'a  iaqoiry  where 
Mr.  Jtmea  Aoaeolfy  was,  aaid  be  had  fEallond 
off.  Aa  aooo  aa  lord  Aaglaaea  beard  that 
Mr.  Aaoeoley  bad  galloped  away,  who  had  do 
haad  io  tUa  affray,  or  ofer  exeha'aged  one  word 
With  taej  lord ;  1  lay,  as  aooo  as  lord  Aof  leaea 
diaeovered  that  lie  bad  got  safe  oat  of  tbe  crowd, 
flad that  hii  fricodaby  ia  the  ooodHioo  I  hafo 
BOW  nwiitioaad,  be-inried  oat  to  his  fricoda  aod 
ssTfaota,  Follow  the  rogae,  porMie  the  rascal, 
tMT  hian  Kmb  Aoan  liaDb,  aoa  all  that  will  oop- 
Mt  biai.  He  directed  tboBD,  aiv  lord,  to 
•asUe^  oot  only  bins,  bot  soy  wha  ahoohl  bsfo 
ftaauBi^y  to  eddeafoiir  to  protect  bioi.'  Tbca 
1km  wMb  lord's  nflacftco  orer  thia  crowd  wM 
sppsar  to  be  so  abaolto,  that  tothenuasberof 
dOorSOofthempvrsaedtbis  helpless  fpsotle 


He  had  a  horse,  happily  Ibr  biai  of 
great  apeed,  and  he  aiade  as  goedoseof  it ;  be 


m  outstripped  Mr.  Mac  Kerciier,  who  fol- 
Iswod  bin,  m  so  got  out  of  the  field,  with 
Ihis  miiiiersas  train  of  people,  sons  with  stieks, 
isoM  withatafoa,  others  armed  with  pbtols 
$mi  hcDgsrs,  porsmag  of  tbem  bsih.  Mr. 
Mae  Ksfoher  was  nearest  to  them,  aod  orer- 
tabea  by  them ;  -but  howeret  it  will  appear, 
HMt  ho  was  Ml  intended  to  be  the  victim  of  thia 
nbUethatdidporsae.  1  don't  say  that  any  of 
Ibo  trarersera  dkl  poiaiio,  bat  i  .say  of  this 
Mbble  thsl  did  porsne,  aa  they  nnderstood  Mr. 
Mbo  Kercher  not  to  be  the  devoted  head, 
tboogh  they  overtook  him,  and  he  was  thoonly 
man  that  ceaM  have  given  tbo  k>rd  Aagleaea 
the  leaat  offence,  tbev  passed  him  by,  bat  made 
nU  tho  speed  after  Blr.  Aanesley  they  possibly 
eonld ;  and  indeed,  when  be  got  uto  a  road 
that  was  leading  to  a  neighboaring  town  or 
tiUage,  to  Newbridge,  where  he  by  the  night 
hofere,  to  aeek  lor  protectton,  tins  enraged  and 
Ibriona  mob,  thus  armed  and  poraoing,  came 
■a  ekias,  as  that  he  thoagbt  it  wonM  be  saftr, 
or  at  Isast  more  decent,  to  dis  with  his  face 
toward  tbem,  than  to  be  deatroyed,  behind  his 
back.  He  waa  called  oot  to  by  some  people, 
that  bad  oothinr  to  do  with  the  affair,  that 
Hmto  were  people  with  pistols  at  bia  back, 
ssndy  to  shoot  him  ;  upon  this,  be  turned  hki 
horse,  and  ia  the  torn  the  horse's  hind  ftet  fUl 
into  the  diteh,  and  the  horse  fell  upon  this  «n- 
HMnnate  gentlemaa  in  the  ditch,  and  bniiaed 
him  io  a  very  terrible  meaner.  Whilst  he  lay 
spccehlem  in  this  deplorable  eondition,  op 
fhia  aMh|  andhid  knot ' 


Arehbeld,  who  ia  a  gmtfkosan  of  grrot 
•iqr,  and  weM  dsaervca  the  inflneaoe  ho  hM  in 
that  oannlry,  imerpoaad  and  reatnad  him,  half 
dead  ahoday  in  the  dilch,  from  thair  vislaneoi 
there  had  been  a  speedy  end  pot  ts  all  this 
gsiilisman'a  right  and  prctanoa  ta  ths  Amiaelay 
eatato,  by  aa  end  being  p«t  Is  hie  Kfb.  Ui 
lord,  we  will  show  your  lordship  the  oooditM 
thnt  thia  nnfertnnata  gtntlemsn  waa  in ;  hav 
ha  by  hi  tho  ditah  tiU  ho  waa  lainn  smof 
epeochlem  and  aanealem  ta  Newbri4fe,  in  4 
ckaiee,  being  not  able  ta  ride  or  eland,  sa4  Hi 
Mfb  deepaM  of  Ibr  eame  asaatha. 

Now,  my  lord,  I  have  only  one  other 
oipal  fact,  cenomnag  thia  matter,  to  ti 

you  with,  whioh  I  am  inalmofeBdin  ohaign  lard 
Anglsssa  with  in  the  meal  ciptemteraas  {  and 
that  ia,  when  the  asob  had  retnraed  Aom  thn 
poranit  mio  the  field  where  kml  Angleeaa  wa% 
some  of  them  seeing  him  impaticBS  to  knnv 
irbat  was  done,  they  cried  oot  to  him,  Bm 
' 1 


J,  my  Imd,  he  is  lulled,  he  ia  dead, 
caanet,  without  violenee  to  myself, 
what  ia  eaid  to  have  dropped  irom  that  Iai4 
upon  the  occasion,  and  wooU  bo  ploaaad  I 
cook!  mietrnat  the  tmth  of  it  t  but  1  am  m* 
atrootod  to  esy  he  could  not  oanocal  the  aoMp 

tiooe  of  joy  which  he  Mt  on  thceo  ghsi  tidiami^ 
but  cried  out,  I  am  gkd  of  it,  than  aUienroll. 

80,  myknrd,  thia  that  was  mteaded  to  hnlhn 

msst  tragical  aeene,  and  came  within  a  heM 

bmdth  of  it,  I  my,  by  the  iatsrpesilioa  of  Bnopi 

videnoe,  fiillsoot  to  be  this  day  but  a  finakto 

offence;    therefbio  I  shall  not  tronUa  yanr 

lordsbtp  any  fothsr  with  the  oironmelanoaa  ef 

thie  fact ;   they  will  cmne  out  more  emphnti 

cally  upon  the  teeliaseay  of  tho  geoHamai^ 

who  have  had  mora  reessn  ta  have  felt  Iham 

thaolhave.    We  shall  eiamine  but  a  Ibw  eaft 

of  many  witneaaea,  and  ehali  endeavoar  to  1^ 

thia  asattcr'befiMro  your  lordship,  without  tahmj| 

up  mere  of  your  time  than  an  offsooaef  this 

publio  aatnra  can  dceervo  firain  a  oanrt  of 


Mr.  Afoe  Afomit.  My  lard,  as  the 
been  elated  ta  yea,  I  ehall  trouble  your  lordsUf 
but  with  a  few  words ;  which  are,  tbnt  as  the 
cvcnmslaaom  of  this  assanlt  wiU  be  a  greet 
aggravatioB  of  the  crime,  ao  will  thejr  inoraana 
the  punishment :  and  this,  my  lord,  wiH,  in 
evidence,  appear  ta  you  to  be  an  offeneo  of  na 
rode,  angry,  and  reveojgpefnl  a  aatnra,  en  orer 
appeared  in  a  court  of  justice.  Wo  havniha 
happinem  to  have  alive  at  this  day  tho  gonp 
lleosen  thus  aemnhed,  to  shew  your  Issdship 
and  the  jury  the  daswer  and  violence  of  thm 
asaauh.  I  shall  call  one  of  tbogsnilfmsn 
Mr.  Mae  Kercher,  who  wiU  teU  yen  m  whei 
nsaaner  aad  by  whom  he  was  amsailad ;  and 
(whatwfll  atUI  more  heighten  this  offenos)  thn 
quality  and  dignity  of  the  offenders,  thotiasn, 
and  place  where  committed.  My  lord,  the 
Corragh  of  Kiklaro  was  tho  place  where  this 
asmult  was  asade;  the  time  wnen  it 
wtien  thousands  of  persooe  were 
pablio  horee-race ;  one  of  tho 
of  thiaiuigdoBi  aad 
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then  infbaeoBiniMonoftlMMtoe;  aii4tlie 
mMBeff  of  it,  wbich  he  wiH  tell  yoa,  will  ap« 
yev  le  yea  to  be  without  any  the  leiit  prove* 
dMioo.  This,  feetlemen  of  the  jary,  will  veiy 
Mitieolariy  and  tery  folly  appear  to  yea, 
ma  tlM  cTidence  which  we  shall  lay  before 

Mr.  Margin,  Here  are  four  Beraona,  my 
lord,  ooneemed  in  the  foor  several  indictinents 
BOW  depending,  and  they  are  all  indoded  io 
iwhctniiut ;  but,  1  hope,  if  it  appeaiv  that 
one  or  more  of  then  is  not  aflMted  by  the 
that  shall  be  gfiren  on  behalf  of  the 
vpoa  any  one  parttcniar  iodictmenty 
perseu  or  persons  shall  be  allowed  to 
give  tcstimopy  on  behalf  of  such  of  the  traver- 
•en  as  shall  be  affected  by  the  evidence  given 
Ml  behalf  of  the  drown  on  such  particular  in- 
dtetnent.  Suppose,  for  the  purpose,  it  should 
appear,  upon  the  indictment  for  the  assault 
i|ion  Mr.  Mao  Kereher,  that  one  or  more  of 
tiie  gentlemen  mentioned  in  that  indictment  is 
necgnlty  of  the  charge  laid  in  that  indiotment, 
it  wmdne  against  reason  that  such  innocent  per- 
aoa  should  not  be  admitted  as  a  competent  wit- 
MM  on  that  indictment,  and  highly  injurious  to 
emb'of  the  traversers  (as  may  be  affected  by  the 
eeidenee  on  behalf  of  the  crown)  not  to  have  the 
benefit  of  that  persoo'etestiosony,  who,  by  the 
avideuee  on  behalf  of  the  crown,  has  no  guilt 
inpufed  to  bin  on  that  uartScolar  indJetment ; 
md  may,  perhaps,  be  aole  to  give  as  good  an 
aoeount  of  the  matters  chaived  in  that  indict- 
nem  as  any  witness  on  behalf  of  the  crown  can 
pfelead  to  givt.  For  this  reason,  vxA  in  as 
much  as  thcSe  several  indictaienta  are  but  mere 
aeeasations,  I  humbly  conceive,  that,  after  the 
aeidcaoe  for  the  crown  is  giten,  the  jury  should 
ba  sent  out  to  c(»nsider  3t  their  verdict,  as  to 
ioeh  of  the  traversers  separately,  as  we  appne- 
head  riiiil  not  be  tftctecl  by  the  evidence  i^vea 
ea  behalf  of  the  crowi^  on  any  one  narticttlar 
iadietnent,  and  if  they  are  acquitted,  that  we 
BMy  ba  at  hberty  to^nmine  them  as  witnesses 
iir  the  other  travetsera  on  that  indictment. 

CpitH.  This  wHI  be  aloKMt  an  impossibility ; 
H  wiMba  an  hoBpradicable  thing,  as  this  case  is 
r.  Harwi 


by  Mr.  Harward,  to  keep  the  indictments 
mijpiate ;  bat,  however,  I  don't  see  that  the 

raonlrhh  them  all  together  will  aflhct  you 
I  ponit. 
Mr.  Jfor^fttn.  If  the  gentleaien  ooaoeraed 
for  the  crown  shall  not,  in  the  couite  of  thdr 
■laniuoljuu,  parttcniariae  the  indictment  to 
whieh  they  produce  this  or  the  other  witutsa, 
Wraaaniae  each  witness  to  all  the  indietmeats 
gaaerally ;  from  thence  a  necessiiy  arises,  on 
av  part,  to  take  notice  what  witness  or  wit- 
■anea  spoke  to  this  or  that  indictment,  and  to 
what  persoo  or  persons  mentioned  in  this  or  that 
iadietment;  for  otherwise,  according  to  this 
aebeme  of  including  four  persons  in  four  several 
iaiirliiif  iils,  a  man  may  lose  the  benefit  of  the 
tMiaioay  pf  his  roost  material  witnesses, 
•ailiiag  mora  being  necessary  to  be  done  to 
iMp 4uat  af  ehat  baneilt,  thau  to  hava  hie  wit- 


bdnded  hi  tfaa  same  indkstnent  wiili 
binoBlf,  be  they  never  so  tnnoceat  of  the  charge 
eoataiaed  tharain ;  the  coaseqaencea  of  which 
must  be  very  fatal,  if  the  law  haa  not  pre« 
scribed  some  method,  whereby  snoh  witnesses, 
notwithstanding  such  indictment,  are  to  be  at 
liberty  to  be  enmined ;  and  I  mast  beg  leava 
to  rely  upon  it,  that  such  method  ia  known  as 
law,  and  k  what  I  have  before  mentioned. 

1  say  therefore,  my  lord,  if  thi^  pfoseculian  ia 
to  be  nmnaged  and  proceeded  anon  ia  thai 
nuinner,  though  any  one  or  more  of  these  tnH 
versers  should  be  guiltless  as  to  three  of  the  i»« 
dtctments,  yet  he  or  they  can't  be  examined  fh# 
any  of  the  other  travcfsers  upon  all  or  ay  of 
those  three  indicUnents ;  bacaose  all  the  tra* 
versers  being  upon  their  trial  upoa  the  four  tn^ 
dictments  at  one  and  the  sama  tine,  and  tba 
examiaation  on  behalf  of  the  crowa  bein^  ap^ 
plied  to  all  the  foor  generally,  such  gndtkaa 
person  as  to  three  of  the  indictments,  beinff 
guilty  as  to  the  fourth,  caaaot  be  eanaiasH 
upon  any  of  them,  because  by  that  neaaa  ha 
may  possibly  set  about  sweariag  hiaHelf  oil 
of  the  charge  of  the  fourth  indicttaaat,  which 
perhaps  by  the  eridenceoa  behalf  of  tha  crows 
might  be  bnmg^  home  to  him.  Sappose,  for 
the  purpose,  tmt  Mr.  Jaaa  is  iaaocent  as  to  iha 
asnnlt  upon  Mr.  Mac  Kercber,  yet  jfour  lord* 
ship  will  not  suffer  him  to  ba  exammed  npaai 
that  indiotnent,  because  there  is  anottmr  ia* 
dictment  apon  which  he  is  oa  hie  trial  at  tha 
same  time,  and  upon  which  ha  may  ponibly 
be  found  gnihy. 

CmiH.  Yon  won't  be  underaaj  diflkaHy  af 
all  by  proceediag  upon  all  the  ladictaseata  togai^ 
ther ;  mr  suppose  now,  Mr.  Jaas  shall  baaffecb* 
ed  with  etioenoe  given  opoa  two  of  Iheoa  ia« 
dictBMnts,  but  with  none  upoa  the  third ;  w4ij 
then  1  shall  tell  the  jury,  that  to  suab  an  ia^ 
dictment,  and  such  an  one,  they  an  ta  reoaiaii 
«wideace  against  Bfr.  Jans,  and  to  sack  not. 

Mr.  HMrmmnL  I  apprshsad  this  ooursatfaal 
we  are  proceeding  in  is  the  proper  one,  that  tha 
Couit  may  be  thoroughly  satiafled  of  the  aaloia 
of  the  fact. 

Daniel  Mac  Kercher^  esq.  iwom. 

Mr.  MaUme,  I  desire,  my  lord,  that  the  tra- 
verser who  has  now  submitted  to  the  indict* 
ments,  may  go  out  of  court,  whilst  the  other 
witnesses  are  examining. 

Angui  Byme  b  ordered  to  withdraw. 

Mr.  Mae  Af ontit .  Mr.  Mac  Kercher,  wera 
you  assaulted  at  the  races  of  the  Curn^irh  bf 
aay  and  what  peraons-^aad  in  what  manaerf 
Tell  the  whole  affiur. 

Mr.  Mae  KercHer.  Am  well  as  my  memoiy 
can  suagnt  aHer  so  greet  a  distance  of  time,  I 
will.  Upon  the  14th,  the  first  day  of  the  raoes^ 
Mr.  Annesley— — - 

Court.  Of  what  month  ?--Of  September,  n^ 
lord<^Mr.  Annesley,  several  other  gentlemen^ 
and  I,  came  to  the  Ciimgh,  for  the  dtversioa 
of  the  plaee. 

Mr.  JIfac  AfoiNff .  What  Mr.  Annesley ?--• 
Mr.  Jaam  Anaosley. 


lOT] 


18  GEORGE  IL        Trial  of  Am  Earl  ofAngleua  and  oikm^       [BOB 


Go  OD,  Sir. — Wo  bad  oot  been  long  tbcra, 
wben  pttMH^  bv  a  tent  wbcra  Ibo  nolue  peer, 
of  the  trafcficrt,  atood  witb  aomo 


who 

•iborpooplo'     ' 
.   Kaiae  your  voice. 

My  loni,  we  had  not  been  kNiff  upon  the 
ground,  when  lord  Angleaea,  who  waa  atanding 
at  a  tent  witb  ae? eral  other  people,  called  out 
to  me  ID  particular,  (pointing  to  me)  That  Mac 
Kerebcr,  though  be  appears  here  like  a  gentle- 
man, i»  an  arrant  scoundrel ;  and  the  coat  you 
aee  upon  bis  back,  I  aaw  not  above  a  month  ago 
in  Monmouth- atreet.  Aa  1  looked  on  tbii  of 
too  low  a  nature  to  deaerve  resentment,  and  as 
I  came  there  with  a  firm  resolution  not  only  of 
keeping  the  peace  myself,  but  bad  recomui«id* 
ad  it  to  all  along  with  me,  I  took  no  manner  of 
notice  of  this  inanlt.  Afler  the  diversion  was 
over,  we  retired  to  Newbridge ;  and  on  the  Fri- 
day, the  last  day  of  the  racea,  we  retnmed 
again  to  the  Curragh,  with  the  same  view  as 
before,  of  seeiog  the  diversion  of  theplaceonly ; 
we  arrived  there  as  the  first  course  was  at  an 
Ond  ;   we  were  no  aooner  descried  by  lord  An- 

e sea's  coachman,  than  he  immediately  dcove 
coach  and  six  full  butt  at  us. 
At  whom,  Sir?— At  Mr.  Anncsley,  the  other 

Kitlemen  of  our  company,  and  myaelf. 
u  he  repeated  three  or  tour  difiereot  times, 
which  we  as  often  avoided ;  at  length,  when 
ke  fiNmd  we oonld  not  be  provoked  by  that  be- 
kavionr,  be  began  in  a  groas  and  insolent  man- 
Mr  to  insult  Blr.  Anneslev. 

Who  did? — The  coachman.-^Calling  him 
Sboe-blaGk,  shoe-boy;  when  ha  found  tluit 
Mr.  Annesley  did  ikot  seem  to  take  any  notice 
of  it,  be  repeated  the  insult,  and  at  length 
pointed  out  to  bim.  There  he  is,  the  shoe -boy. 

Whom  did  be jMiint  to.  Sir  ?*-To  Mr.  Annes- 
ley, my  hmL— Though  1  tbouffht  this  a  very 
great  inaolence,  and  scarce  to  be  borne,  yet  'l 
wonkl  not  reaent  it  upon  the  fellow,  as  be  was  a 
servant ;  but  thought  it  more  advisable  to 
complain  to  k>rd  Angleaea,  to  the  noble  peer  his 
Blaster,  and  expectM  proper  redress  from  him. 
Accordingly  I  went  to  look  for  bim,  and  it  was 
•ome  time  before  1  found  biro.  At  length  1 
was  told  that  he  was  at  the  winning- post,  mthe 
middle  of  a  great  circle  of  gentlemen,  and 
others,  who  had  assembled  there  in  relation  to 
flome  disputes  that  had  happened  about  the 
Jiorses.  I  came  op  in  the  civillest  uianner  1 
conld,  and  said.  My  lord,  1  beg  leave  to  speak 
with  your  lordsbip  aside ;  I  was  unwilling  to 
«xpoae  the  fact  before  the  crowd,  and  for  that 
reason  I  called  bim  aside,  to  acquaint  bim  of  it  in 
a  proper  manner ;  whether  he  misapprehended 
no  or  no,  I  canU  tell ;  but  be  repliol,  Tbia  is 
no  time  nor  place ;  jou  see  I  have  no  pistols 
before  me.  1  told  him,  For  what  J  have  to  say 
to  your  lordsbip,  every  time  and  pUce  is  pro- 
per ;  1  come  only  with  a  complaint  againat  one 
of  your  servants,  who  has  insulted  a  gentle- 
man ;  and  I  should  be  glad  to  know,  my  lord, 
whether  it  be  by  vour  orders  or  approbation  he 
behaveth  ao.  My  lord  asked  me,  who  the 
gentfemaa  was  that  was  insulted.    1  pointed 


out  to  Mr.  Annesley,  who  atood  btliiod  mtH 
of  the  circle,  and  out  of  the  crowds  and  aaid. 
That  ia  the  ffcntleman,  my  lord.  To  wttidi 
be  replied,  He  a  gentleman !  a  aboe-boj,  hf 
God,  a  blackguard  and  a  thief.  Ona  or  two 
who  atood  by  the  noUe  kird,  upon  ibalt  miip 
What,  my  h>rd,  will  vou  turn  off  vour  aemnt 
for  that  scoundrel  ?  I  have  omitted  aamctbiM» 
my  lord,  1  beg  pardon ;  1  hkewise  amd,  Sm 
the  afiiont  was  very  public,  it  is  proper  Ibe  M- 
tisfactioo  shoald  abo  be  ao,  tliereforo-4lia  ci- 
pected  that  you  sboukl  strip  your  servant,  and 
turn  him  offin  the  field. 

[Mr.  Baron  Mountener  here  leta  IIm  jofj 
know  what  Mr.  Mac  tiLercber  had  bitbortn 
said  ;  and  then  says.  Repeat  that  again,  thni 
the  jury  may  hear  tbe  very  worda.] 

Mr.  Mac  Kerckcr.  I  said.  That  as  tlM  af- 
front was  very  public,  that  it  waa  ezpeeled  Ina 
lordship  should  give  adequate  satiafaetian, 
which  waa,  that  be  should  strip  tb^  servant  of 
hb  livery,  and  tarn  him  off  on  tbe  groiud  ;  ar 
words  to  that  effect. 

Mr.  Harmard,  Are  you  positive  thai  yoo  ex- 
plained yonraelf  in  such  a  manner  that  fan 
could  not  mistake  yon  ?— I  am  aatisfied  I  did* 

Ccurt, ^AnA  afW  this  it  was  some  gentlemen 
said.  What,  will  you  torn  off  your  servant  for 
that  acoimdrel  ? — It  waa  aflter  tbia  that  i 
gentlemen  interfering,  said  that. 

Mr.  Mac  Manut.  Do  you  know  wfan 
that  ?-*•  J  cannot  be  positive,  but  1  tbink  it  wan 
tbe  same  person  that  struck  ma  afterwards ;  I 
tbink  it  was  Francis  Annesley. 

Are  you  sure  it  was  he?— I  say,  Sir,  I  can- 
not be  positive.  Lord  Angleaea  tnen  aaid,  Nc* 
by  G— d,  1  won't ;  and  you  are  a  villain*  n 
scoundrel,  and  a  thief;  and  a  great  deal 
more  of  tbe  like  decent  aort  of  language  km 
gave  me. 

Comri.  Whom  diil  my  lord  appljr  to  when  fan 
said  that  ? — To  me.  You  are  a  villain,  n  acoon- 
drel,  and  a  thief;  as  near  as  1  can  reooUect^ 
those  are  the  very  words.  With  that  1  beUcvn 
1  might  say,  in  return.  That  his  lordsbip  lied» 
and  that  lie  durst  not  single  himself  out  and 
tell  me  so.  Whereupon  ^ve  or  six  peiaona, 
wbom  1  don*t  know  (but  Mr.  Jans  waa  one  of 
them)  called  out,  My  lord,  you  slian*t  go  figfal 
such  a  scoundrel ;  here  are  abuudance  of 
pie  to  go  out  with  him.  My  k>rd,  1  don*i 
whether  it  \%ss  precisely  at  tluit  point  of  til 
or  not,  when  a  gentieman  came  and  atrucfc 
on  the  bead  ;  but  1  tliink  it  was. 

Mr.  Mac  Manus.  Who  was  tliat  gentlemen? 
—It  was  Mr.  Francis  Annesley,  of  Bally  sax. 

Do  you  see  him  in  court  ? — ^Tliat  is  the  gen- 
tleman. 

Court.  With  what  did  he  strike  youP— 
With  tbe  butt  end  of  a  whip  ;  which  atrokn 
occasioned  a  contusion;  and  there  waa  n 
little  bit  of  tbe  skiu  broke,  which  occaaioood  n 
bleeding. 

What  further  (wssed.  Sir  ?— I  retnmed  Ihn 
blow,  my  lord,  with  the  lash  end  of  my  wfain. 
1  had  a  case  of  pistols  before  me,  but  wouM 
not  make  use  of  them  in  tbe  aowd.    Tbot 
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ionl  AngljetMi  findioff  himMlf  to  well  lop- 
ported,  raited  hiawelf  up  in  hie  etirrupe,  ao- 
eoeted  Ibe  populace,  and  all  that  were  present 
(tbere,  and  poured  out  a  great  deal  of  acurrilous 
lai^iMge  affainat  Mr.  Annealej. 

Go  on.  Sir. — Declared,  That  he  was  not  bis 
bcothcr's  lawiul  son,  but  a  bastard  of  Ju^y 
Landy'Sf  and  a  shoe- black.  When  I  percei?ed 
lord  Anglesea  attended  by  so  great  a  crowd, 
who  aeeined  all  to  side  iviili  biro,  I  began  to  be 
apprehensive  that  there  roiglit  be  some  danger 
of  a  design  against  Mr.  Aoneslev,  and  thereon 
I  calM  to  Mr.  Goostry  and  Mr.  Kennedy,  who 
were  two  of  our  company,  to  come  away.  I 
i^yself  turned  about  my  horse  immediately, 
nad  went  in  quest  of  Mr.  Annesley.  I  bad  no 
sooner  turned  my  horse,  but  1  beard  lord  An- 
ffleaen  (for  1  know  his  Yoice  very  well)  call  out 
(WstiBOtly,  There  is  one  of  the  villains,  knock 
liim  down. 

Mr.  Mae  Manut,   Did  you  see  my  lord  An« 

flesen  when  he  said  so  ? — 1  did  not ;    but  I 
now  his  voice  perfectly  well. 

Aie  you  positive  you  know  bis  voice  ?— -I  am 
positive  1  know  his  voice,  if  cue  voice  can  be 
distinguished  from  another. 

WMt  were  the  words  ?— There  is  one  of  the 
▼illains,  knock  him  down. 

Did  you  bear  him  name  any  person *s  name  ? 
—1  heard  him  name  AJ^r.  Guostry,  and  say, 
that  That  Goostry  is.  one  of  the*  greatest  villains, 
knock  bim  down.  And  1  apprehend  that  it 
was  then  that  Mr.  Goostry  waii  struck,  though 
1  did  not  see  it.  I  went  in  (|uest  of  Mr.  An- 
nesley, and  when  I  fouiul  bim  carried  bim  a 
little  asiile  from  the  crowd.  >Ve  had  not  been 
there  half  a. minute,  when  one  of  my  servanta 
and  a  gentleman  or  two,  strangers  to  me*  came 
up  to  us,  and  with  great  emotion  and  concern 
said,  For  God*s  sake  get  away,  get  you  gone 
as  fint  as  you  can,  there  is  a  design  to  murder 
joo  all. 

Who  were  they  that  said  so? — ^There  was  a 
groom  belonging  to  us  ;  but  J  don't  know  the 
others. 

Mr.  Bagot,  Was  it  the  groom  or  thc|j^ent1e- 
nMD  that  desired  you  to  getaway  ?— The  groom 
came  first,  and  desired  us  to  go  otT;  1  did  not 
give  credit  to  what  he  said,  being  resolved  to 
wait  there  till  our  company  joined  us  ; .  but 
immediately  there  came  up  two  gentlemen, 
and  said.  For  God's  sake,  gentlemen,  get 
away  as  fast  as  you  can,  for  there  is  a  design  to 
murder  yon. 

.  Court,  Who  waa  with  you  at  this  time  ?--« 
Mr.  Annesley  only.-- The  two  gentlemen  varied 
in  tlieir  expression  a  little  ;  for  the  one  said, 
Ciooff,  for  there  is  a  design  to  miinler  Mr.  An- 
Bflsley  and  you  ;  and  the  other  said,  For  God's 
sake  go  off,  tor  \  on  will  all  be  murdered.  Upon 
which  1  desired  Mr.  Annesley  to  put. spurs  to 
his  horse,  and  we  galloped  away  at  a  gentle 
canter.  We  bad  not  gone  above  50  or  liO 
: yards,  when  we  perceived  people  moving  after 
us,  which  ro.ade  us  whip  and  spur  our  horses ; 
but  Mr.  Annesley  was  mounteil  on  a  horse  that 
|i|m1  more  speed  thsn  mine,  and  he  made  a 
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great  deal  of  way  before  me.  There  was  a 
gentleman  passing  by,  one  Mr.  Hacket, 
mounted  upon  a  good  horse,  and  I  desired  him 
to  keep  ck»e  to  Srlr.  Annesley.    After  we  had 

EBssed  over  the  sod,  the  Curragh  ground,  and 
ad  entered  into  the  road,  a  lane  leading  to 
Newbridge,  a  good  way  up  tl>e  lane,  there  I 
found  Mr.  Annesley  lying  in  a  ditch. 

Wherebouts  was  tbat.^ — A  good  way  up  tho 
lane,  leading  from  tlie  Curragh  to  Newbridge, 
speechless*and  senseless,  and  as  ]  imaging 
dead,  my  lord.  1  found  him  with  several 
people  about  him,  to  the  number  of  nine  or  ten. 

Do  3*ou  know  those  persons  ?*— Why  really 
there  are  two  that  1  can  now  recollect ;  onn 
Mr.  Archbold,  quite  a  stranger  to  me  at  that 
time ;  and  a  gentleman,-  who  is  an  attorney 
in  Dublin,  1  think  his  name  is  Keravan,  or 
Cochran. 

Go  on.  Sir,  if  yon  please.-— There  was  a  ior- 
geon  called  for. 

Do  you  know  who  the  surgeon  was  ?— That 
gentleman,  Mr.  Hacket,  who  I  had  spoke  to, 
and  who  bad  passed  roe.  I  don't  know  whe- 
ther he  had  lancets  himself,  or  borrowed  lan- 
cets, but  he  attempted  to  bleed  Mr.  Annesley, 
and  be  could  get  no  blood.  In  this  conditicm 
Mr.  Annesley  continued  for  about  tbltee  quar- 
ters ef  an  hour,  to  the  best  of  rav  judgment ; 
and  there  being  no  carriage,  nor  he  able  to  get 
on  liorseback,  I  rode  directly  to  the  inn,  to 
order  the  coach  which  had  brought  ua  firoaa 
Dublin  ;  but  before  the  coach-  was  ready,  be 
was  brought  to  the  door  of  the  inn  in  a  chaise. 
I  don't  imow  whether  I  ought  to  go  any  for* 
ther,  or  to  relate  what  passed  the  next  day, 
which  bad  still  a  darker  and  more  wicked 
complexion. 

Court.  GooUiSir. 

Mr.  Morgan.  1  hope  your  lordship  will 
think,  that  as  these  indicunents  are  indictments 
for  assaults  committed  upon  the  16th  of  Sep- 
tember, any  thing  that  bappened  after  that  day 
is  not  proper  to  1^  given  m  evidence,  and  mora 
especially  as  tbcy  are  not  Uid  witli  a  *  Conti- 
nuando,'  and  therefore  submit  it  to  ^ou,  whe- 
ther it  should  not  be  given  in  direction  to  tba 
gentlemen  of  the  other  side  not  to  travel  into 
the  transactiooa  of  any  subsequent  day.  I 
think  every  fact  before  that  day  relative  to  tha 
fact  laid  in  the  indictmenta  ia  proper  to  go  to 
the  jury ;  but  any  distinct  transactions  of  tha 
fdtowing  day,  no  way  relative  to  such  fact, 
are  not  proper  to  ^  to  them,  and  thereforo 
ought  not  to  be  admitted  as  evidence,  and  mora 
especially  aa  the .  traversers  can't  be  supposed 
to  be  prepared  in  any  defence  thereto,  nss 
being  charged  with  any  thing  but  what  was 
previous  to  tbe  ]7tb.  I  apprehend  that  Mr. 
Mac  Kercher  is  just  about  givins^  an  account 
of  what  happened  on  tbe  17th,  which  I  con-* 
ceive  is  no  way  material  or  relative  to  these  in^^ 
dictments,  and  therefore  hope  that  the  evidenoa 
only  that  he  can  give  to  the  very  facts  laid  iar 
tbe  indictments  will  be  admitted,  and  looked 
upon  as  pro|ier  evidence,  and  no  other  per- 
mitted by  yotir  Igrdsbip  to  go  before  ths  jai;^*^ 
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Court.  I  hope  yoa  won't  moeoeflnrilv  lo«e 
ttOM  abool  Ddftttm  that  are  obvious,  omf  Mod 
•o  dobote.  To  bo  lure,  aoy  thlmg  nol  rolottvo 
to  the  Act  is  ifii|iropor  to  be  given  in  endenco, 
or  to  come  Into  tbe  coosidenitioB  of  tbe  jury  ; 
but  any  thin|f  relative  to  the  fact,  which  can 
lielp  to  explain  it,  whether  before  or  after  it 
liappened,  is  extremely  material  fortheoon- 
«ideration  of  the  court  and  the  jury.  This  cate, 
or  cases  of  the  like  nature,  I  have  Jieard  nrac- 
tised  a  bandreil  and  a  hundred  times;  fori  did, 
for  three  or  four  years  together,  constantly 
Attend  in  a  place  where  such  cases  as  thb  were 
carried  on,  and  I  found  it  always  the  practice 
i>r  every  tbinjr  tending  to  shew  and  explain  the 
ftfit,  whether  it  happened  before  or  after  tbe 
committal  of  it,  to  be  allowed  as  proper  evi- 


Mr.  Spring.  My  lord,  I  own  it  is  very  pro- 
per for  every  thing  to  be  gi^ren  in  evidence  re- 
lative to  the  fact ;  but  nothing  can  relate  to,  or 
ka  the  occasion  m  this  fact,  but  what  happened 
before  it  was  committed ;  and  therefore  it  is 
iHgfaly  improper  to  take  in  any  suppiemeotal 
transaction  of  tbe  following  day,  no  way  rda- 
tive  to  tbe  fiiet  for  which  the  trmversurs  stand 
indicted,  and  which  can  only  serve  to  inflame 
tbe  miodiiof  people.  I  think  it  eooogb  for  us 
to  have  prepoied  ourselves  for  any  actions  that 
happened  before  tbe  Idth,  and  not  be  called 
mpon  to  answer  for  auT  thing  that  orcurre4after 
iMKtments  were  laid,  anu  no  way  reUtive  to 
ft*  This  has  been  the  constant  practice,  and  I 
think  it  to  be  as  clear  as  any  thine  in  the  whole 
CDWse  of  the  proceedings  of  the  law. 

The  Counsel  for  the  TraTcners  were  over- 
filled in  their  objection. 

Mr.  Malone.  I  desire,  since  BIr.  Mac 
Kercber  is  permitted  to  proceed,  that  be  may 
he  confined  to  the  transactions  of  the  next  day, 
which  are  relative  to  the  ftict  only. 

Ccmrt,  I  shall  take  care  to  confine  biro  to 
mob  evidence  as  is  proper.    Go  on,  8ir. 

Mr.  Mac  Kercher,  We  went  early  to  bed, 
with  a  design  to  get  op  in  tbe  morning  betimes, 
nnd  retom  to  Dublin ;  but  before  we  could 
get  out  of  our  beds  in  the  morning,  we  were 
nhu-med  by  tbe  landlord  of  the  house  and  his 
•ervants,  who  acquainted  us,  that  the  ways 
were  b^et  all  round  the  bouse  with  a  great 
Bomber  of  people  with  all  sorts  of  weapons ; 
and  that  he  apprehended  it  was  with  a  wicked 
design  against  the  life  of  Mr.  Annealey,  and 
the  other  gentlemen;  that  some  of  them, 
ibe  knew,  belonged  to  kird  Angleaea,  and  others 
19  Mr.  Francis  Annesley. 
'  Court.  What  was  that  man's  name?— • 
Burchell.  We  get  out  of  our  bedt,  and  ex- 
peetinpr  the  worst,  pat  onrselves  in  a  posture 
of  defence. 

Go  on,  8ir. — ^This  alarmed  us  a  good  deal, 

2f  k>rd,  and  we  got  out  of  bed,  and  put  our* 
ves  in  a  pbetnre  of  defence.    Tbe  same  ad  < 
vices  were  repeated  over  and  over  again  to  us. 
By  the  same  persons,  or  by  otberi  r — By  the 
lafne.aod  other  perMne.    Several  gentlemen 


that  lodged  in  the  same  hoose  that  night,  whc 
were  not  of  oar  company,  were  very  nodi 
alarmed,  got  their  horses,  and  rode  away. 

Do  you  know  who  they  were? — I  dea*t 
know,  my  lord :  Mr.  Hacket  and  one  Mr. 
Carrick  stsyed ;  perhaps  they  can  give  yoa 
some  account  of  them.  We  were  likewise  told, 
before  we  could  venture'  down  stairs,  that  the 
passsge  was  occopied  by  three,  four,  or  moro 
of  loH  Anglesea*8  people,  anoMl  in  a  very  ex* 
traordinary  manner. 

From  whom  had  yoo  that  informntioof— 
From  the  Isndlord,  from  Burchell.  My  bird, 
as  our  company  was  not  very  numerous,  and 
consequently  not  able  to  defend  ourselves  loo^ 
against  such  a  multitude,  we  fell  upon  a  stra- 
tagem, which  was,  to  make  tbe  landlord 
whisper  among  them.  That  we  ex|;ected  a  troop 
of  horse  from  Dublin.  1  n  a  short  time  after  be 
acouainted  us,  that  he  had  whispered  it  aboot. 
and  he  believed  it  would  have  the  desired 
effect,  for  some  of  them  were  frightened.  I 
then  ventured  down  stain ;  I  no  sooner  eaiMC 
down,  hut  1  was  seized  upon  by  one  Miobad 
Lacy  (attended  by  a  constable),  who  is  a  prin* 
cipal  agent  of  lord  Aoglesea's,  as  I  am  In- 
formed. I  asked  tbe  constable  at  whoae  io« 
stance  I  was  arrested  ;  Lscy  answered  me,  if 
was  at  my  lord  Anglesea's,  and  produced  n 
warrant  from  one  Mr.  Benjamin  Fish,  n  joslicn 
of  peace  of  that  part  of  the  oonntiy.  I  toli 
LAcy,  that  my  lord  Anglesea  had  no  occasioB 
to  bring  all  this  crowd  together  with  arms  to 
seicc  upon  gentlemen,  who  were  always  ready 
to  submit  to  the  king's  orders  wherever  they 
appeared,  unless  he  bad  some  wicked  design  la 
execute  under  that  coloor.  However,  I  do* 
sired  him  to  walk  up  stairs,  that  I  woold  fellow 
him,  and  give  bail. 

What  was  tbe  warrant  for  ?— For  an  assault. 
Lord  Anglesea  had  sworn  examinations  against 
me.  Air.  Goostry  and  Mr.  Keimedy,  for  an  ao- 
sault  the  preceding  day  upon  the  Curragh, 
whereitt  he  had  sworn  that  be  wu  in  foar  and 
danger  of  his  life,  as  1  was  told. 

Go  on,  Air.— Lacy  walked  up  stairs,  and  I 
shewed  him  Mr.  Goostry  and  Mr.  Kennedyt 
tbe  other  gentlemen  that  were  chaiged  with 
tbe  assault;  they  likewise  submittM.  Wc 
breakfosted,  and  ordered  the  coach  to  be  get 
ready  Uxcarry  us  before  a  justice  of  peace,  la 

give  bail ;  they  struggled  bard  to  have  as  ga 
ick  towards  the  Cutr^h  to  give  bail ;  hot  wa 
toM  them,  that  as  we  were  going  forward  la 
Dublin,  it  wss  more  reasonable  we  should  giv» 
bail  to  a  justice  on  tlie  way  ;  in  which  we  pre- 
vailed, and  went  into  tlie  coach. 

Who  went  into  the  coach? — Mr.  Kenned j. 
and  I,  and  Mr.  Carrick,  one  of  tbe  gentlenwtt 
that  was  to  be  our  bnil.  We  wotud  not  aa 
much  as  carry  a  sword,  or  any  sort  of  weapoai 
aa  we  looked  upon  ourselves  to  be  in  the  condi* 
tion  of  prisoners,  end  respected  the  laws.  Mr« 
Annesley  rode  with  pistols,  as  he  was  not 
charged  with  sny  assault;  Mr.  Goostry,' the 
servants,  and  Mr.  Hacket,  rode  along  with  bim. 
We  had  not  gone  far  from  Newbridge,  in 
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way  towards  Naas,  when  the  ooach  wai  stop- 
cd,  aufl  Mr«  Goostry  came  up  and  alarmed  ua. 

Who  stopped  the  coach  ?— Air.  Goostry  ; 
and  told  us,  that  there  was  a  man  there  that 
was  goioif  to  shoot  Mr.  Annesley,  and  de- 
sired we  would  take  him  into  the  coach .^  I  for- 
BA  to  acquaint  your  lordship,  that  Lacy  fd- 
wed  us  likewise,  armed  with  pistols* 

Oo  horseback  ? — Oa  horseback. 

Go  oo,  Sir. — When  we  were  about  half- 
way, we  were  met  by  several  people  from 
NaaSi  vho  had  beea  informed  of  our  danger, 
and  eanie  to  our  assistance ;  and  in  this  order 
wa  want  to  Naas,  with  all  this  crowd  attending 


How  many  met  you  from  Naas  f— There 
were^  I  beliefe,  about  fourteen  or  fifteen  neo- 
fila.  Wa  sent  for  the  magistrate  of  the  plade, 
one  Mr.  Bonner  (who  is  now  here  in  this  town), 
told  him  what  had  happened,  and  desired  that 
one  Angus  Byrne,  who  at  that  time  called 
himself  a  servant  to  lord  Anglesea,  and  carried 
a  rifled  barrelled  piece,  might  be  enmined  for 
what  purpose  he  carried  it.  Before  the  ma- 
gistrate would  proceed  to  examination,  he 
^eoaU  see  whether  the  piece  was  loaded  or  not. 
It  was  a  screw  barrel ;  the  barrel  was  un* 
acrewed  in  the  presence  of  the  magistrate^  as  I 
WftS.iold  by  Mr.  Hackstand  Mr.  Carrick,  who 
unscrewed  it,  and  they  extracted  eight  bullets. 
Then  Apgus  Byrne  was  called  into  the  room, 
where  there  were  nine  or  ten  gentlemen  nre- 
acDt,  and  examined.    He  was  asked.  Wnose 

Cthai  was  ?  He  answered.  It  is  ro v  lord 
lesea's.  What  were  you  to  do  with  this 
gaa?  1  was  desired  to  pursue  Mr.  Lacy's  di- 
lactioos.  What  directions  had  Mr.  Lacy? 
To  that  he  answered  in  eeneral,  In  case  there 
had  been  a  rescue ;  wiuout  explaining  him- 
self any  further.  Then  he  was  asked,  In  case 
of  a  rescue,  what  was  he  to  do  with  this  gun, 
loaded  as  it  was  with  eight  bullets  ?  Lacy  upon 
that  came  op,  and  told  him.  Sir,  answer  no 
■tore  questions,  you  are  not  obliged  to  answer. 
Then  Lacy,  pretending  to  be  lord  Anglesea's 
aerYant,  and  claiming  the  gun  as  lord  Angle- 
ana's,  the  gun  (indeed  contrary  to  myopinion) 
was  delivered  to  him  by  the  adfice  of  another 
flentlemaa  who  was  present.  Mr.  Bonner,  not 
iainkin^  himself  sufficiently  authorised  to 
take  bail  in  a  case  of  so  high  a  nature  where  a 
Mer  was  concerned,  referred  us  to  Mr.  John 
Bourke,  a  gentleman  in  that  neighbourhood ; 
firom  whence,  after  bail  given,  we  proceeded 
la  Dublin.  I  have  narrated  the  principal 
facts,  as  near  as  I  could  recollect  them,  tar 
lord,  and  have  nothing  further  that  is  material. 
Mr.  Harvard,  Mr.  Mae  Kercher,  if  I  don't 
mistake  it,  you  have  mentioned  that  you  were 
ap|iiiebenaive,  I  think,  upon  the  information  of 
a  servant,  and  two  gentlemen  that  yon  don't 
know,  who  came  up  to  yon  upon  the  Corragh, 
ta  lell  you  to  get  away  as  mA\  as  you  could, 
that  you  might  be  killed  ; — you  say,  you  were 
apfNPshensivi?  that  yon  and  your  friends  there 
wauid be  murdered;  what  I  desire  is  this,  that 
yon  wiUaaiisiy  the  Court  aiiA  the  jury,  what 


your  reasons  were  for  apfirehending  there  was 
that  design  ?-^Wby  really,  Sir,  I  had  several 
intimations  long  before  that  time,  of  lord  An- 
^lesea's  designs,  of  which  I  could  give  many 
instances,  were  it  proper,  on  this  occasion; 
and  I  saw  him  that  day  supported  by  a  great 
number  of  people,  who  bore  no  agreeable 
countenances  to  Mr.  Annesley,  or  any  of  our 
company ;  these  I  thought  grounds  sufficient 
for  my  apprehensions. 

You  gave  an  account  of  a  rifled^barrelled  gun 
the  next  day;  were  there  any  other  arma. 
when  those  people  came  to  apprehend  you,  and 
who  had  them  ? — Yes,  Sir,  I  perceived  ooa 
man,  that  belonged  to  lord  Anglesea,  with  a 
pistol  on  each  slue  of  his  breast.  He  was  ona 
of  his  servants,  as  I  perceived  by  the  livery. 
[Cross-examination.  1 

Mr.  Spring.  You  were  oleased  to  say,  that 
on  the  14th,  the  first  day  ot  the  Curragh  races,, 
you  were  insulted  by  lord  Angleaea? 

Mr.  Mac  Kercher.  Yes. 

Did  not  you  go  the  first  day  attended  by  a 
great  number  of  gentlemen  and  servants,  all 
armed  P  The  first  day.  Sir  ?-~I  believe  there 
were  about  three  of  the  gentlemen  armed,  and 
two  servants. 

Were  they  armed  with  pistols  and  bsck- 
swords,  or  with  pistols,  blunderbusses,  and  car- 
bines?—I  can't  recollect  whether  there  wera 
any  blunderbuss,  or  not. 

Were  the  servants  armed  ? — ^They  were,  and 
always  were  when  we  travelled  in  England,  aa 
well  as  there. 

Is  it  the  custom  to  go  to  races  armed  P— I 
don't  know  that  it  is  the  custom.  Any  gen« 
tleman  that  pleases  may  carry  arms,  if  he  will ; 
I  have  known  it  the  custom  in  Scotland  lor 
gentlemen  to  ride  with  furniture  and  pistols  ; 
and  I  saw  some  at  the  Curragh  that  day. 

Is  it  the  custom  in  England  or  Ireland  ?— L 
believe  not  of  late  the  general  usage ;  but  any 
body  may,  if  they  please,  ride  in  furniture. 

You  said  just  now.  Sir,  that  you  werein- 
suited  the  first  day  P— I  did  so. 

Can  you  take  upon  you  to  say,  that  it  waa 
lord  Anglesea  called  out,  and  ftLie  you  the 
opprobrious  language  you  mentioned  P— I  cats 
take  it  upon  me  positively,  to  say  it  was  ha^ 
because  I  saw  him  and  lieard  him. 

You  saw  him  and  heard  him  P — I  did. 

Pray,  Sir,  had  not  you  reason  lirom  thence 
to  conclude,  that  if  you  went  thither,  you 
should  meet  with  the  same  treatment  the  next 
day?— I  own,  I  >might  have  resson  from  lord 
Auglesea's  behaviour,  and  attempts  before  thaft 
time,  to-  apprehend  every  thing  that's  evil ; 
and  it  was  tor  that  reason  that  we  always  went 
very  well  armed. 

Yon  went  therefore  apprehensive  of  ill  treat* 
ment  ?— No,  Sir,  I  did  not  say  I  was  Ippra- 
hensive  of  ill  treatment  there  more  than  at 
any  other  place,  because  I  looked  upon  us  not 
only  to  be  under  the  protection  of  the  law,  but 
alM  secilrer,  where  all  the  gentlemen  of  a 
country  were  assembM|  who  would  not 
suffer  111  to  be  insulted. 
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But  I  woald  know,  had  not  you  raMOo  to 
expect  the  like  treatment  again  ? — 1  bail  all 
the  reaaoii  ia  the  werUI  to  expect  it  from  loril 
Angleaea ;  (Nit  was  dciennioed  to  keep  out  of 
hia  way.  it'  possible. 

You*ll  recollect  the  preparations  yoo  made 
the  night  before,  fof  any  possible  event  that 
might  happen  ?-«We  made  no  eitraordinary 
preparations. 

Were  thore  no  fresh  chargings?— We  al- 
ways charge  our  carinnes,  if  we  have  any,  and 
pistols  every  morning,  when  we  ride. 

Were  not  your  servants'  blunderbusses 
charged  ?— I  know  not  that  they  had  any. 

Pray,  Sir,  recollect  the  directions  you  gave 
fer  their  bading  their  arms. — By  your  en- 
inaring  question,  jou  seem  lo  take  for  granted 
that  1  gave  particular  directkwi;  but  I  gave 
no  particular  directions. 
.  Did  you  give  any  general  directions  P—1 
always  gave  general- directions  for  having  our 
arms  loaded,  aud  in  good  order,  every 
morning. 

Did  any  of  your  company  load  any  of  those 
•msa? — J  do  not  recollect  that  they  did. 

Did  not  yon  load  some  of  thoae  arms  your- 
self?— I  loaded  none;  i  leave  that  to  the  aer- 
vahta  to  be  done  every  morning. 
-  What!  to  hMtl  every  rooming? — Not  to 
load,  but  prime ;.  to  see  that  the  arms  are  tight, 
and  in  good  order. 

You  say,  that  Friday  yoo  met  my  lord  An- 
glesea'i  coachman ;  explain,  did  he  drive 
round  you,  or  at  vou  ? — He  made  several 
piishes  at  us  directly,  so  thst  if  we  had  not 
avoid^  htm,  he  must  have  run  over  us,  sod 
have  done  ,us  mischief.  He  made  several 
poshes  at  ou^  company  within  the  rails,  which 
obliged  us,  in  order  to  avoid  him,  to  go  without 
the  rails ;  and  he  followed  us  without  the  rails, 
and  made  several  pushes  at  us  there  also. 

How  far  was  lord  Anglesea  from  this  place  ? 
—I  do  not  know  where  he  was  at  that  time.^ 
1  went  in  quest  of  him  alUrwards,  and  was  a 
good  while  before  I  couM  find  him,  and  in  the 
end  found  him  at  the  winning-post. 

How  far  was  that  from  the  place  where  yon 
were  insulted  by  the  coachman  ? — He  pursued 
yaAll  over  the  pbce. 

What  place?— The  place  where  the  eom« 
pany  resort,  bj  the  winning-peat;  the  other 
aide  of  the  winnmg-post  from  BurchdI's. 

But  he  could  not  drive  st  you,  without 
driving  at  others  at  the  same  time?— He  drove 
at  our  company  directly,  and  followed  us  when 
we  avoided  him. 

You  looked  upon  this  treatment  as  an  affront, 
and  without  question  resented  it  in  sneh  a 
manner  as  men  of  honour  would,  not  on  the 
servant,  but  on  the  master,  and  went  to  look 
for  lord  Anglesea,  to  get  satisfaction  in  the  way 
usual  among  men  of  honour  ?— Quite  the  con- 
tfary.  Sir;  i  went  witli  a  reaolntmi  to  keep 
the  iieace. 

Had  you  no  directions  from  Mr.  AoDcsley 
to  go  to  call  lord  Anglesea  to  accooBt  ?-^I  had 
^  4irectiojayk 


Then  yoo  did  it  of  your  owa  hoad»  I  sup* 
pose? — Idiil.  I 

J  say,  you  went  to  find  out  lord  Aoglena 
either  by  directions,  or  of  your  own  bead  ?— If 
yoo  will  let  me  know  your  me«Miig,  if  you 
will  speak  so  as  to  be  onderstoodf  I  shall  five 
you  an  adequate  answer. 

Did  you  go  up  to  lord  Anglesea  of  yourself? 
— I  nent  of  myself.  Sir. 

Did  not  yoo  know  that  m^  lord  Angiaaca 
had  not  only  at  that  time  msisled  that  Mr. 
Annesley  was  the  bsstard  eon  of  ivmgf 
Landy,  but  knew  your  errand  into  this  king- 
dom ?— What  if  i  did  ?  what  is  that  to  tE« 
present  purpose  ? 

Answer  the  question,  Sir ;  did  net  yoa  be- 
lieve that?— I  heard  he  had  i  1  believed  it. 

Ckmld  yooy  Sir,  then  expect  from  hird  Angle- 
sea in  reason,  any  kind  of  apology,  or  satisme- 
tion,  or  correction  of  hia  aervaot,  for  aayiiMr  cf 
Mr.  Aniiealey  what  k»rd  Anglesea  hioMelf  al- 
ways insisted  he  was? — I  did,  and  ooglit  to 
have  ex|>ected  it ;  and  mnoh  naore  in  the  can 
of  Mr.  Annesley  than  of  any  other,  if  oay  lei d 
Anglesea  had  acted  properly. 

You    were  his  champion,  I  snnposey  and 
must   have  satisfsction  for  the  amtmt   ds 
him? — 1  did  not  turn  champion  for  him; 
man  turns  champion  for  another  that 
fight  hia  battlea ;  1  did  not  go  for  that 
but  in  order  to  avoid  a  breadi  of  the 

Could  yon  expect  that  lord  Angleaee 


submit  to  turning  off  his  aervaot  for  aayiur 
that,  that  he  himself  had  said  to  all  the  werldr 


—I  have  repeated  it  two  or  three  timeai  that  I 
did,  and  bad  reaaon  to  expect  it,  if  lord  Angle 
aea  had  acted  as  a  reaaooable  man,  and  a 
of  honour. 

But  yoo  knew  kird  Anglesea  eaid  he 
the  son  of  a  kitchen-maid,  couM  yoo  then 
pect  from  him,  consistently  with  hia 
and  repeated  declarationa,  that  ford  Angleaee 
should  strip  hb  coachman  for  an  affront  efersd 
to  auch  a  tierson  ? — What  lord  Angleeea  sadd 
proves  notning,  nor  is  it  any  way  pertineal  to 
the  preaent  purnoee.  I  thooglit  it  not  obHt 
conaistent,  but  wnat  ford  Anglesea  of  all  raea  mb 
the  world  should  have  done.  Nor  did  what 
lord  Anglesea  thoogbt  or  said,  give  his  aervasi 
or  himself  a  right  to  insult  Mr.  Annesley  m  an 
public  a  manner. 

Did  you  ionaffine  it  reasonabfo  for  any  pcraoo 
to  strip  his  coacnraan  at  soeh  a  time  and  place, 
and  turn  him  out  of  his  box  ?— I  looked  opes  k 
to  be  as  gentfo  a  chaatiaemeBt  as  the  oatiii%  cf 
the  caae  admitted  of. 

Must  my  ford  Angleeea  hav^  driven  hie 
coach  home  himaelf  ?—  I  saw  ford  Aogleaeo  ea 
horseback. 

Was  not  your  intentioo,  in  caae  he  icfoaed,- 
to  tell  him  he  most  fight  Mr.  Anneafoy  or  yeoP 
—No  really  ;  I  had  no  such  intention. 

Was  it  not  to  provoke  him  to  a  quarrel  f— I 
do  say  it  was  not. 

Yet  yoo  expected,  when  yom  went  to  makon 
demand  of  thia  kwd,  that  he  would  have  caoa- 
wUh  thia  re^cit  of  yoar^f-«]f  IML 
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been  oftliat  disposition,  I  should  have  done  it  I 
the  first  day.  ' 

You  meotioned  the  vrords  *  poMic  satisfac- 
tioB ;'  had  you  no  other  view  than  to  receive  it 
by  his  stripping  bis  servant  ? — Sir,  I  have  told 
you  three  or  tour  limes  1  had  not. 

Did  not  vou  strike  my  lord  Anglesea  that 
day  ? — I  did  not. 

Did  not  you  break  his  bead,  Sir  ? — I  did  not, 
Sir ;  I  beard  lord  Anglesea  swore  I  did. 

Did  you  see  any  Iwdy  else  strike  him  P«-I 
did  not ;  nor  do  1  believe  be  was  struck  that 

day. 

Did  not  you  come  up  in  a  very  violent  man  • 
ner,  and  force  your  way  through  a  crowd  to 
oome  at  him  ? — I  believe  I  might,  1  believe  I 
did  presa  through  thb  crowd. 

Did  not  you  apprehend  that  lord  Anglesea 
knew  you  you  were  the  friend  of  Mr.  Annea- 
ley  P— 1  am  persuaded  be  did. 

Did  yoa  not,  upon  some  conversation  be- 
tween lord  Anglesea  ami  you,  raise  your  hand  ? 
— ^Wby  really  I  do  not  know  whether  I  did  or 
not;  ror  it  is  pretty  common  and  habitual  with 
itie  when  1  speak  to  raise  my  band  in  this 


And  you  c«o  not  know  whether  it  was  raised 
or  not? — I  believe  there  is  no  man  that  is 
obliged  to  stand  like  a  statue  when  he  speaks. 

Did  not  you  say  that  James  Annesley  was 
Ctrl  of  Anglesea,  and  you  an  impostor  ?— -1  did 
itnt  name  ue  earl  of  Anglesea  that  day. 

Yoo  did  not  tell  him  that  be  was  an  impoe- 
tnr  P— *I  did  not. 

Did  you  turn  your  whip  in  yonr  band  P — I 
do  not  know  bow  1  bekl  my  whip. 

.  1  ttk  TOO,  Sir,  whether  during  that  conver* 
ntibn  with  lord  Anglesea,  whether  with  or 
without  provocation,  you  did  not  tell  him  that 
be  was  an  impostor? — I  now  recollect ;  1  re- 
member very  well,  when  he  called  Mr.  Annes- 
ley a  sboe-black,  a  bastard,  and  a  thief ;  I  told 
bflkn,  he  lied,  he  was  no  bastard,  he  was  the 
tewftil  son  of  lord  Altham,  that  before  two 
mootba  went  about,  it  would  appear  to  the 
world  to  be  so ;  and  in  that  1  have  the  satisfac- 
tHNi  la  think  1  spoke  prophetically. 

Mr.  Spring,  You  are  somewhat  too  early,  yon 
iMisI  wait  further  for  the  completion  of  yonr 
prophecy. — A,  And  you,  Sftr,  are  too  hasty  in 
fbrming  conclosioos. 

P^y*  Siri  yon  remember  the  neart  day  to 
have  aeen  Michael  Lacy  P— Yes,  Sir. 

Did  not  yoo  thank  that  Lacy  for  his  civility 
ioyofi  ?-*Wby  really  I  believe  1  did ;  I  believe 
1  night  thank  him  for  executing  the  warrant 


IT,  for  I  was  persuaded,  from  the  ap- 
prntoa  I  aaw  there,  bis  orders  were  otherwise ; 
Mrt  even  in  that  I  cannot  help  saying  that  I 
woi  obliged  to  temporize  ao  far. 

Did  not  you  thank  him  at  Naas  P— No,  not 
ait  ell,  it  was  at  Borcbell's,  for  putting  the  war- 
rait  in  execution  aa  be  did  pMceably,  for  we 
expected  worse  usage. 

Do  J90  recollect  that  you  desired  my  lord  to 
tnm  naide  with  you  P— 1  belief  e  it  was  the  firat 
'iiiidtoluai. 


Did  not  you  say  aAer,  that  be  dared  not  P— 
After  he  had  called  me  a  scotindrel,  a  tbief,  and 
villain,  1  told  him,  he  lied,  and  he  durst  not  for 
the  soul  of  him  single  himself  out  and  teU 
me  80. 

Was  not  that  before  you  were  struck.  Sir?— > 
I  believe  it  was  before.  I  cannot  wdl  remem- 
ber, but  1  think  it  was. 

In  what  manner  was  lord  Anglesea  armed? 
What  arms  had  be  P— I  saw  none  about  him. 

Did  not  you  see  his  pistols?—  I  saw  none. 

How  was  Mr.  Francis  Annesley  armed  P— f 
did  not  observe  him  so  particularly ;  I  know  be' 
was  armed  with  a  whip,  which   1   feh  the 
weight  of.     I 

bid  vou  see  any  of  lord  Anglesea's  eompeny -. 
armed  P — I  saw  some  people  armed  that  were 
of  his  side,  that  were  about  him,  and  who  seem* 
ed  to  take  part  with  him. 

Are  you  sure  they  were  of  his  company  ?— I 
eoncluded  they  were,  as  most  of  them  seemed' 
to  side  with  bim. 

You  mentioned  something  you  apprebended 
frum    their  countenances  that  yoo  withdrew 
yourself  from  thence,  from   mischief;    de- 
scribe those  terrible  faces  P— By  their  coun* ' 
tenances,  1  apprehended  aome  mischief  might' 
happen  ;  but  1  am  not  so  good  a  painter  as  to 
humour  you  in  drawing  the  attitudes  they, 
were  in. 

Who  were  the  persons  who  pursued  Mr. 
Annesley  and  yon  r-*-I  can't  tell  you  particu- 
larly who  they  were,  being  a  stranger ;  I  know 
there  were  a  great  many. 

Did   you   Know    none   of  tbemP— There 
were  two  gentlemen  I  knew,  whose  names  I 
am  aorry  you  force  me  to  mention,  for  I  did 
not  intend  it,  air  Kiklare  Borrowea  and  Mr/ 
Warren  that  pursued  Mr.  Annesley. 

Don't  you  t»elieve  that  they  pursued  out  of^ 
curiosity  P-^I  donH  know  their  intent ;  but  I " 
know  I  was  treated  rudely  by  one  of  them. 

Well !  but  you  can't  point  out  any  of  lord ' 
Anglesea's  retinue  or  servants  that  pursued  you 
atSiistimeP — I  can't,  except  Mr.  Jana;  he* 
was  one  of  the  company ;  I  was  a  stranger,  and 
did  not  know  the  rest. 

Was  he  one  of  the  ptirauers  P— I  don't  know ; 
I  did  not  observe  him ;  he  might  be  there  (or 
aught  I  know. 

Did  yon  observe  Mr.  Lacy  there  ?— I  did ' 
not  observe  him,  yet  he  might  be  there  fbr 
what  I  know. 

But  you  condnded  they  were  his  people, 
becauae  they  pursued  yoo  P— I  ooncluded  so, 
and  do  so  stillr 

Mr.  Arcfabold  too,  I  suppose,  waa  one  of  the 
pursuers? — I  don't  know  whether  he  was,  or 
not.    1  found  him  where  Mr.  Annealey  lay, ' 
and  he  might,  for  aught  1  know,  have  come  '^ 
the  contrary  way,  from  Newbridge. 

When  you  came  up  to  where  Mr.  Annealey 
waa,  you  found  some  people  attending  him, 
did  any  body  strike  him?— 1  did  not  see  any 
atrike  nim,  nor  would  I  tamelv  hare  seen  it. 

Did  you  see  any  servant  of^  lord  Anglesea's 
in  livery  there  P«-l  did  not  aee  any  of  bit 
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gletea,  wbelher  tbii  puraail,  and  ewtry  ihinf 
that  bappeu^il  Hfter,  woM  liaft  bapproail?— 
I  could  lacn  frauie  oo  judgment  aboiii  it,  nj 
lord  ;  1  bate  aiii:*ei  unioed,  in  my  own  ninOf- 
from  ubai  1  bafe  iceiii  been  Uiorougbly  per- 
suaded tbat  8ometiriii){  of  tbai  aatyro  wonkl 
bare  bappeo«d;  and  Ibal  tbe  profOcaliOBS 
gif  «n  us,  were  inteoded  ou  set  purpoao  to  dimir 
us  in. 

You  are  asked  to  jour  pretest  opInioBf—* 
I  am  of  opiuiuo  now  tbat  it  would  hafeba^ 
pened  some  way  or  otber,  1  was  not  tbea. 

Mr.  Spring  concludes  from  thenoe  tbat  Mr. 
Mac  Kercher  solicited  it. 

Court,  Tbe  jury  desire  to  know  wbctbcr 
your  pistols,  wben  you  were  upon  tboCunragb« 
were  cbarged  and  primed,  or  not?— 1  baUera 
tbey  were. 

Wbetber  wben  yon  and  my  lord  ware  dia- 
ooursiug  tocj^etber  you  put  your  band  to  your 
pistols?— 1  do  not  remember  I  did,  and  I  am 
positire  1  did  not 

Hugh  Kennedy]  esq.  aworo. 

BIr.  Callaghan.  Wbere  were  you  upou  tba 
16tb  of  September  last?— Mr.  Kennedy.  Upon 
tbe  Curragh  of  Kildare. 

Inform  tba  Court  and  tbe  jury  of  tba  traoa* 
aotiona  of  tbat  dsy ;  tdi  wbat  bapnanad  la  Mr. 
Annesley,  Mr.  Mao  Kercber,  ana  youraelf.— 
Wben  we  came  first  upon  tbe  Cnrragb,  w% 
were  told  tbere  waa  a  rising  ground  upao  tba 
otber  side  of  tbe  ficdd,  from  wbicb  wa  migbt 
better  see  tbe  diversion ;  according^ly  we  mada- 
towards  it ;  in  our  way  we  were  insulted  by 
Ibe  coacbman  ofmy  lonl  Angleaea,  wbo  drove. 
at  us,  pointing  to  Mr.  Annesley,  and  caUioff 
bim  Sboe-black.  Mr.  Mac  Kercher  perceived 
bim  sooner  than  I  did ;  be  asked  me  if  1  bad 
seen  bim?  1  tokl  bim  1  bad.  Immediatelj 
after  tbat  we  perceived  bim  making  up  Co  ua 
witb  his  coacn,  wbicb  be  drove  again  at  ua, 
and  repeated  it  several  times.  Perceiving  be 
continued  still  lo  drive  at  us,  Mr.  Blao  Kerawr 
tben  said,  be  would  see  wbere  lord  Aaglcaee 
was,  to  complain  of  tbe  abuse  of  bia  ooadi* 
man :  accordingly,  we  went  in  aearch  of  bioa, 
and  were  for  some  lime  before  we  eouid  find 
bim.  We  found  bim  at  tbe  winuing-postt 
wbere  Mr.  Mac  Kercber  went  up,  and  in  tbe 
mildest  manner  possible  told  bim,  be  wanted 
to  speak  to  bis  lortlsbip.  All  tbe  words  tbey 
bad  together  I  cannot  distinctly  repeat;  but 
thus  much  I  heard,  tbat  wben  Mr.  Mac  Ker- 
cber told  him  he  wanted  to  speak  to  bim,  be- 
said.  It  waa  not  a  proper  place.  Mr.  Blao 
Kercher  told  bim,  £very  place  was  proper 
for  what  he  had  to  say  to  his  lordship,  which 
was  to  complain  of  the  insolence  of  bis  ooacb- 
man,  and  to  desire  be  would  give  satis&ctkia 
for  the  affront  be  had  given  a  gentleman  oa 
tbe  field.  Lord  Anglesea  asked,  Wbat  gen- 
tleman was  affronted?  BIr.  BXac  Kercber 
pointed  to  BIr.  Annesley,  and  told  bim  tbat 
gentleman.  Upon  which  words  arose  between 
them,  which  I  cannot  distinctly  repeat  at  tbia 
time;  but  in  oonseqnenoe  of  tboaa  wordai  aoaa 
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livery  tlierc,  but  I  have  been  told  since  tbey 
were  there. 

You  know  Angus  Byrne? — I  do. 

How  long  bare  you  been  acquainted  w  lib 
bim  ? — I  have  been  acquainted  with  him  ever 
aince  that  affair  of  the  Curragh  happened. 

Did  not  you  invite  bim  into  your  seivice  ?— 
I  did  not. 

And  be  is  not  your  servant  ?— He  is  not 

Waa  not  be  in  England  with  you  ?— lie  was 
in  Englan4a  hut  not  a  servant. 

How  did  he  live  there  ?-• -He  lived  upon  my 
bounty  there,  but  not  a  servant. 

Did  not  you  invite  him  into  England  ?— I 
sever  invited  him  there,  but  receiit-d  him  wben 
lie  came. 

Did  not  you  bring  bim  over  again  ? — I  did. 

Did  not  yon  give  bim  aome  advice  about 
anbroitting  to  these  indictments  ? — I  did  not. 

Did  he  never  oomplain  to  you  tbat  lord  An- 
glesea bad  used  bim  ill  ?-— He  never  did. 

Did  not  be  tell  you  tbat  lord  Anglesea  bail 
aent  bim  to  gaol?— He  did  not;  be  only  told 
me  tbat  lonlAngleseaowed  bim  bis  wages. 

Had  you  ever  Angus  Byrne  at  your  bouse 
on  College-green  ?— ^es.  Sir,  since  we  oame 
last  into  this  kingdom. 

He  waa  there  f— He  waa. 

Did  you  never  threaten  to  send  bim  to  gao|| 
if  be  did  not  do  as  he  was  directed  ? — I  gave 
him  no  directions ;  butdid  at  first,  immediately 
after  tbe  assault,  and  before  be  made  bis  decla- 
ration, threaten  to  send  him  to  saol. 

What  do  voo  mean  by  his  <Mclaration  ?— A 
declaration  that  he  made  in  Dublin,  when  be 
first  turned  evidence  for  tbe  crown. 

Did  you  take  any  dedaration  in  writing 
firom  bim?— I  did  not. 

Did  you  know  whether  Mr.  Livingstone  did 
or  not?—!  do  not  know. 

Did  be  take  down  in  writing,  in  your  pre- 
sence, any  thing  this  man  had  to  swear  r — I 
do  not  know  that  he  did. 

Do  not  you  believe  he  did  ? — I  cannot  frame 
any  belief  about  it. 

Is  Mr.  Livingstone  an  a^nt  of  Mr.  Annes- 
ley's? — He  is  a  friend  of  his,  but  no  agent 

Is  he  not  an  assistant  in  his  affairs? — He 
haa  a  share  of  the  troid>le  of  his  affairs. 

Did  not  he  take  in  writing  what  tbat  man 
had  to  say?  Recollect.*-!  cannot  recollect 
he  did. 

Were  these  people,  that  you  call  servants  of 
lord  Anglesea,  that  surrounded  the  house,  in 
the  livery  or  not  ? — I  understood  Lacy  to  be 
his  servant  and  chief  agent,  but !  saw  none 
in  bia  livery,  save  one. 

Did  you  see  huy  in  his  livery  on  the  Cur- 
ragh ? — I  aaw  one  in  a  livery,  tliat  I  took  to  be 
his  livery. 

Did  Burchell  tell  you  that  any  of  Mr. 
Francis  Annesley 's  servants  were  at  tbe  inn  in 
arms  ?— I  do  not  recoU«fCt  whether  they  were 
seriraats  or  not,  be  said  his  people  were  in  and 
about  it. 

Court,  Is  it  your  belief  or  opinion,  tbat  if 
you  had  not  made  the  application  to  kNrd  An- 
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after  I  saw  Mr.  Francis  Anncfslej  of  Ballysaz 
■trike  Mr.  Mae  Kercher  over  the  head,  su  that 
the  blood  came.  Lord  Angtesea  quickljr  after 
that  happened,  raised  himself  in  his  stirrups, 
and  made  tiseof  the  language  already  repeated, 
That  Mr.  Aonesley  was  not  his  brother's 
Uwfal  son,  but  the  bastard  of  Juggy  Landy,  a 
shoe-black,  and  to  that  etfect.  80011  after 
which  Mr.  Mac  Kercher  desired  Mr.  Goostry 
and  me  to  retire ;  as  soon  as  we  heard  him 
desire  that,  we  turned  our  horses  to  follow  him. 
Immediately  on  the.  torn  of  ray  horse,  lord 
Anglesea  struck  me  a  riolent  blow  on  the 
bead,  so  as  to  stun  me. 

Court.  With  what  f— With  the  handle  of 
bis  whip,  my  lonl. 

Daring  what  part  of  the  tmnsaction  was 
tbis? — Immediately  after  the  language  that 
passed  between  him  and  Mr.  Mae  Rercher. 

Did  he  say  any  thing  before  he  struck  yon  f 
— I  beliere  he  might  say,  '*  There  is  one  of  the 
TiJhins." 

Did  be  nanie  any  roan? — I  beliere  Mr. 
Goostry,  There  is  that  Tillain  Goostry,  or  to 
that  effect. 

Was  it  at  the  same  time  that  he  struck  you 
thai  be  said  those  words  ? — A  Tery  short  time 
before  I  was  struck  be  said  those  words. 

Describe  the  stndce  you  got. — The  stroke  I 
ffot  wss  on  the  biick  part  of  my  bead  with  the 
Eutt  cod  of  his  whip. 

Did  h  do  you  any  hurt  ?— It  stunned  me  to 
Ibat  degree  that  J  almost  fell  upon  my  horse's 


What  was  the  consequence  of  thnt  stroke? — 
There  was  a  rery  great  effiision  of  blood  fol- 
lowed. 

What  ensued  upon  that  ?— Immediately 
•fler  that  blow,  it  was  followed  by  a  number 
MDonJrwn  other  people  which  knocked  me 
down  00  my  horse,  so  that  I  should  hare  fallen 
ti  Ae  ground,  if  I  bad  not  been  supported  by 
Ibepeople  on  each  side  of  me. 

who  ga?e  those  blows  ? — I  cannot  tell,  my 
lord,  I  was  knocked  down,  in  a  good  measure, 
bj  the  blow  lord  Aoglesea  gave  me. 

Mr.  Caiiaghan.  Tell  what  you  remember 
btppencd  titer  you  recorered  yourself. — As 
soon  as  1  recovered  and  sat  straight  on  my 
horse  again,  lord  Anglesea  came  from  the  com- 
paoj  he  was  with,  and  struck  me  seven  or  eight 
limes  running  over  the  head. 

OmH,    With  what  ?— With  his  whip. 

Whieb  end  of  bis  whip  ?— It  was  the  lash 
cad  the  last  time  he  struck,  but  he  repeateil  his 
btows  so  long  that  the  people  cried  out  Shame, 
saying,  Tis  a  shamft  to  abuse  a  gentleman  so, 
or  to  that  eflfect ;  and  soon  after  that  he  had 
done,  and  I  rode  off  the  sod. 

Mr.  CQliaghan,  Was  there  any  conversation 
between  my  lord  Anglesea  and  you  before  you 
got  that  stroke  from  him  ? — I  never  spoke  to 
lord  Anglesea  in  my  life.  Sir. 

Had  bespoke  to  you  before  he  gave  you  the 
Uow  ?— I  do  not  know  that  he  did. 
/    Did  you  give  him  any  provocation  to  strike? 
—I-  gart  bim  no  provocation  at  all. 


[  T  think  von  said  you  saw  Mr.  Francis  An- 
nesley  strike  someliody  ;  who  was  it  he  struck  f 
— I  did,  I  saw  him  strike  Mr.  M*Kercher. 

With  what,  Sir  ?— With  the  butt  end  of  his 
whip. 

Was  that  stroke  a  moderate  stroke,  or  girea 
with  such  violence  as  carried  an  intent  of  doing 
mischief? — His  forehead  immediately  swelM 
pretty  big,  and  a  little  blood  came  from  it. 

Before  Mr.  Annesley  gave  the  stroke,  did 
you  see  Mr.  M*Kercher  give  him  any  provo- 
cation to  strike  him  P — I  saw  no  provocation 
that  Mr.  M 'Kercher, gave,  for  I  believe  he  did 
not  speak  to  him  at  alL 

Do  you  believe  that  Mr.  M*Kereher  eoold 
have  given  hiui  provocation  without  your 
seeing  it? — I  think  not,  for  1  was  pretty  near 
him,  and  must  have  observed  it,  if  any  bad 
been  given. 

Tell  what  passed  aAer  the  people  cried 
Shame,  and  you  got  off  the  sod.— My  finger 
was  almost  broke  by  one  of  the  blows,- and  ^at 
occasioned  my  whip  to  fall  from  my  hand. 

Court.  Explain  yourself.  Sir. — Immediately 
aAer  my  lord  Anglesea  struck  me,  I  was  struck 
by  a  number  of  other  people  whom  I  did  not 
know,  and  among  them  I  got  this  wound  on 
my  finger,  which  occasioned  me  to  lose  my 
whip. 

Mr.  Caiiaghan.  What  became  of  yon  after 
this  ?— As  soon  as  I  could,  I  rode  down  the 
hill  in  quest  of  Mr.  Annesley  and  Mr. 
M 'Kercher  ;  I  found  Mr.  M*Kercher  just  by 
where  Mr.  Annesley  lay ;  1  did  not  stay  to 
speak  to  him,  but  went  on  to  Mr.  Annesley, 
whom  I  found  fallea  in  the  diteb,  lying  sense- 
less, speechless,  and  pale.  ^ 

Court.  What  number  of  people  were  about 
him  in  the  dKch  ? — Ten  or  a  dozen. 

Did  they  appear  to  be  friends,  or  any  of  the 
people  you  apprehended  be  was  in  danger  from? 
— 1  cannot  say  who  they  were,  or  what  their 
intention  mi^ht  be,  I  was  a  stranger,  and  cooJd 
not  distinguish. 

Was  it  at  that  time  in  the  power  of  any  body 
to  do  him  misehief  ?— He  had  been  so  long  in 
the  ditch  when  I  came  op,  that  they  had  got  a 
surgeon  to  bleed  him. 

^  But  do  you  think  it  was  in  the  power  of  those 
people  to  hurt  him  ? — I  lielieve  they  might  if 
they  had  a  inind,  had  not  Mr.  M*Kercher,  and 
others  of  Mr.  Annesley 's  friends  come  up. 

Mr.  M^Manus  to  Mr.  Kennedy, 

Mr.  Kennedy,  where  did  yoa  leave  Mr. 
Goostry  f — I  left  him,  I  believe,  upon  the  Cor- 
ragh ;  I  cannot  say,  I  did  not  see  him  afler  I 
was  struck. 

Was  he  assaulted  by  any  one  ?— He  was 
wounded  at  the  instant  of  time  I  was. 

Did  you  see  any  body  strike  bim  ? — I  cannot 
say  distinctly  that  I  did,  but  he  wva  wounded 
about  the  same  time. 

After  you  took  Mr.  Annesley  to  Newbridge 
that  night,  did  you  observe  any  thing  on  thehSi- 
turday^afller.^— Yes,  we  were  alarmed  ver}  eariy 
that  morning  before  we  were  up;  the  landlord 
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maA  oCbara  ODrning  to  tell  us  that  the  house  was 
bssd  by  m  number  of  people,  who,  they  said, 
they  belief  ed  hod  evil  inteotioiis ;  upon  which 
we  moH  up,  ood  did  the  best  we  coohl  to  make 
our  defence  in  case  they  attacked  us.  This 
•ootiottfd  lor  some  time,  till  at  last  Mr. 
If  *Keicher  went  down  stain,  to  see  it  what  we 
had  been  told  was  true ;  when  he  found  it  ac- 
<M^iu^  to  the  information  he  had  recei?ed  from 
the  people  of  the  house,  that  there  was  a  num- 
ber of  people  armed  aliout  the  house.  Mr. 
M^Kercber  relumed  very  suddenly,  and  with 
.  bim  oue  Lacy  and  a  constable,  and  told  us,  that 
there  waa  an  action  brought  against  him  at  the 
suit  of  lord  Angleseo 

Mr.  Calkghan.  What  do  you  mean  hy  an 
action  ?— A  warrant  ^n^uted  by  a  jo»tice  of 
fieaoe.  The  person  then  told  me  be  had  the 
same  against  me  and  Mr.  Goostry.  What  lor, 
Sir  ?  we  asked  him :  He  told  us,  on  my  lord 
Angleaea*s  affidavit  that  he  was  assauliul  by 
•1S|  and  put  in  foar  of  his  life. 

When  Mr.  H^Kercher,  and  Lacy,  and  the 
constable  came  up  with  the  warrant,  whathap- 
poied  then  ?— Lacy  told  me  and  Mr.  Goostry 
Ihat  he  had  a  warrant  against  us. 

And  what  did  you  do  upon  that?— We  sub- 
mitted directly.  Soon  aller  we  had  break- 
fasted, we  disarmed  ourselves,  and  went  into 
the  eoacbi  and  were  carried  to  Naas. 

Who  went  into  tlie  coach  P — Mr.  M'Kercher, 
Mr.  Carrick,  and  myself. 

Did  Mr.  Annesley  go  into  the  coach  on  the 
foad?— Hedid. 

How  caoie  that? — Mr.  Goostry  called  out 
to  us  to  take  him  in,  for  it  was  not  safe  for  him 
to  be  there. 

Did  Mr.  Oooi4ry  give  any  reason  for  his 
saying  that  ? — He  gave  it  as  a  reason  for  taking 
him  into  the  coach,  that  it  was  not  safe  for  him 
to  ride,  for  that  one  of  those  fellows  was  going 
to  shoot  him. 

When  you  came  to  Naas,  what  happened 
then? — We  sent  for  the  sovereign  of  Naaa 
to  give  in  bail,  and  there  this  Mr.  Lacy,  who 
came  along  with  us,  followed  us  into  the  room, 
when  this  person  that  appeared  here,  Byrne, 
was  questioned  in  regard  to  his  gun. 

What  kind  of  a  gun  was  it  ? — ^The  gun  was  a 
screw-barrelled  gun,  such  as  game-keepers  use. 

Who  questioned  him  about  it?— He  was 
questioned  by  Mr.  Mao  &ercher  what  he  ivas 
to  do  with  it.  He  answered,  to  follow  Lacy's 
directions ;  and  soon  after  Lacy  stopped  him, 
and  bid  him  answer  no  more  questions. 

Was  that  gun  charged  ? — ^The  gun  was  un- 
screwed before  us  in  the  room,  and  from  it 
taken  eight  bullets, 
lu  vour  presence  ? — I  was  present.' 
Did  any  body  daim  that  gun  back  again  ? — 

How  many  bullets  were  there? — ^There  were 
eight,  Sir,  said  by  all  the  gentlemen  in  the 
room.  I  did  not  count  them,  but  1  believe 
there  was  that  number. 

By  whom  was  the  gun  claimed? — By 
Lacy,  as  lord  Anglcsca's. 


Had  Mr.  Lacy  any  arms  ?— I  canaot  any  as 
to  that ;  1  do  not  remember ;  1  think  be  KimL 

[Cross-examination.] 

Mr.  Morgan.  Prav,  Sir,  weni  yoo  it  'Ibc 
Corragh  the  14th  of 'September? 

Mr.  Kennedy.  1  was.  Sir. 

Did  y  uu  Me  lord  Auglesea  there  P— I  did. 

Was*  he  in  a  coach,  or  on  horse-beck  ?-^f 
lliiuk  he  wss  in  a  tent. 

On  the  14th  ?— Yes,  Sir. 

Kecollcct  yourself  whether  yoa  nw  bioi  ia 
a  coach  at  auy  time  that  day  ?— 1  did  ait,  to 
the  best  of  my  memory. 

Ihi  you  know  his  coach  ? — I  caiiH  my  I 
di<l  then. 

Why  then,  how  can  you  take  upon  yoa  to 
say  that  the  coach -and  six  which  haunted  yoa 
was  his? — I  had  particular  reason  to  know  it 
then,  from  hearing  from  the  coach*  box  the 
man's  insults  to  Mr.  Annesley. 

On  tiie  I6tb  you  knew  it,  but  not  on  the 
14tb  ?— I  did.  Sir. 

Did  you  see  lord  Auglesea  mora  tbaa  once 
on  the  14tb  ? — But  once. 

Recollect  whether  you  saw  his  coach  driving 
more  than  once  on  the  14th  ?— I  did  not  see  il 
more  then  once. 

Now  1  ask  you  whether  any  violence,  or  at- 
tempt of  violence  was  made  on  the  14lh  ?— > 
There  was  none  that  I  was  privy  to. 

How  loug,  how  many  hours  were  voa  ca  ike 
Curragh  ? — I  can't  be  precise  as  to  the  time. 

Were  you  one  hour  ? — Yes,  Sir. 

Were  you  two? — Yes,  I  believe  wc  were 
there  or  thereabouts. 

Where  did  you  lie  the  night  before  the  14th». 
on  Tuesilay  night  ?— In  Dublin,  Sir. 

What  hour  did  you  come  to  the  Corragli  €a< 
the  Hth:* — 1  canHcall  to  mind  exactly. 

Where  do  you  say  you  were  the  night  be- 
fore the  14th? — We  came  from  Dublin  to  the 
New-inn  the  14th. 

Did  you  lie  at  the  New -inn  the  night  ^bafbrc 
you  went  to  the  Curragh  ? — We  did  not. 

Did  you  inquire,  or  any  of  your  frieads  in- 
quire, whether  my  k>rd  Auglesea  waa  to  be  at 
the  Curragh  or  not? — I  do  not  remember  tkat 
the  ouesiion  was  put  hy  any  of  us. 

Did  you  converse  with  anv  body  in  relalioa 
to  bis  oeing  at  the  Curraiy;h? — 1  remesiber 
none.  • 

Had  vou,  at  any  time  after,  any  conversatico 
about    biin  ? — Yes,    undoubtedly,    liaving  so 
many  rentembrances  of  him  with  our  blows  i 
and  broken  heads. 

Had  you  any  particular  ronversatioo  of  bim . 
between  the  14th  and  ICth  ?— We  had  not  tliat* 
1  remember. 

_  ■ 

Mr.  Spring.  Now,  Sir,  1  would  ask  voo, 
whether  any  body  prevented  Mr.  Mao  Kercher'a 
going  up  to  my  lortl  Auglesea,  when  he  came 
to  the  crowd  where  my  lord  stood?— 1  can*t 
say  I  saw  any  body  prevent  him. 

Do  }ou  know  one  Chapmau  ?--No  reallj,  1 . 
don't. 

How  near  were  you  to  Mr.  Mac  KerclMr 
1 
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wh«o  1m  Imcl  the  eoDTenttion  with  my  lord 
An^eset? — Nut  so  far  as  1  am  now  from  you. 
*  I  ask  yoo,  Sir,  whether  the  words  that  passed 
hetween  them  were  not  loud  words?— They 
were  not  loud  of  Mr.  Mac  Kercher's  side,  be- 
cause his  words  were  intended  for  nothing*  but 
to  be  peaceable  and  qniist ;  the  words  b^me 
louder  afterwards ;  lofd  Anglesea  was  particu- 
larly loud  enough. 

1  ask  whether  Mr.  Mac  Kercher  did  not 
challenge  my  lord  to  fight  ? — Mr.  Mac  Ker* 
Cher's  words  I  can't  distinctly  repeat. 

Well,  but  I  ask  whether  he  did  not  challenfipe 
my  k>rd  to  fight  ? — After  many  insults  that  Mr. 
Mae  Kercher  had  met  with,  1  believe  he  might 
say.  That  he  dared  not  single  himself  out,  and 
tell  him  so. 

Bot^d  he  not  challenge  him  in  direct 
worde?— 1  do  not  apprehend  he  made  use  of 
any  words  that  imported  a  challenge  to  lord 
Anfiflesea. 

You  sav  yon  heard  part  of  the  words  that 
passed,  did  you  hear  Mr.  Bf  ac  Kercher  give 
my  lord  the  lye  before  he  was  struck?— -I 
really  cannot  say  whether  it  was  betbre  or 
after;  I  ratlier  lielieve  it  was  before  he  was 
atrack.  I  cannot  say  nositivel}',  but  it  was 
after  my  lord  had  given  liim  abusive  lanenage. 

You  mentioned  your  going  to  Newbridge 
after  you  had  received  your  abuse  ? —  I  flid,  Sir. 

Now  I  ask  you,  whether  you  saw  any  and 
what  number  of  people  riding  to  Newbridge,  as 
if  in  pursuit  of  any  body  ?--\Vhen  I  came  to 
the  place  where  Mr.  Annesley  was  lying,  1  saw 
forty  or  fifty  people,  borse-men  anil  foot,  who 
I  suppose  had  pursued. 

Dm  Mr.  Mac  Kercher  and  you  ride  to  the 
place  where  Mr.  Annesley  Uy,  together? — - 
We  did  not. 

How  far  distant  might  yon  be  ? — I  did  not 
aee  Mr;  Mac  Kercher  till  1  came  up  to  where 
Mr.  Annesley  was,  and  the  distance  between 
Mr.  Mac  Kercher  and  Mr.  Annesley  was  about 
the  length  of  this  court,  or  better. 

Did  yoo  see  any  and  what  number  of  people 
pass  by  you  that  seemed  to  be  in  pursuit  of  any 
body  f— I  cannot  say ;  a  good  many  people  rode 
|NMt,  but  J  could  not  tell  with  what  mtent 

What  did  you  apprehend  they  rode  for?— I 
really  do  not  know. 

Now  do  yoo  imagine  they,  or  any  of  them, 
were  riding  in  pursuit  of  Mr.  Annesley  ?— 1  do 
not  know.  I  rather  believe  they  w^re  the  pur- 
toers,  otherwise  whst  should  make  them  go 
after  him  ? 

You  said  at  first  that  yoo  saw  some  forty 
or  fifty  people,  on  horseback,  and  foot,  round 
the  place  wnere  Mr.  Annesley  was;  who  do 
yon  imagine  they  were,  friends  or  enemies  f 
•^Por  aught  1  know  they  might  be  the  pur- 
auers,  I  cannot  say. 

Did  you  see  any  one  of  them  ofier  violence  t 
•~1  did  not  then. 

Did  you  see  any  body  lay  hold  of  him, 
•  other  thap  iu  a  friendly  manner  to  assist  him  ? 
—I  cannot  say  I  did. 

Did  yoo  eni]tiire  of  Mr.  Annesley  if  any 
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body  had  hart  him  ?— Mr.  Annesley  was  not 
capable  of  speaking. 
^But  when  he  came  to  himself,  did  yoo  ask 
him  bow  he  came  by  any  hurt  ? — I M,    ■ 

What  did  he  then  tell  ^'ou  was  the  occaHon 
bf  that  hurt  ? — ^The  principal  occasion  fhw  the 
fall  of  bis  horse  into  the  ditch  upon  him. ' 

And  what  occasioned  his  horse  to  fall  into 
the  ditch  P — ^The  occasion  of  his  horse^s  falling 
was  that  of  his  being  close  pnrsneil  *  -and  when' 
he  ^>ercetved  that,  be  pulled  the  horse  bade,  io 
order  to  defend  himself,  and  he  fell  into  the 
ditch  upon  him. 

Before  Mr.  Mac  Kercher  and  you  went  tip 
towards  my  lord  Anglesea,  to  cotoplain  of  the 
coachman,  wei'e  you  cautioned  not  to  do  it,  for 
fear  of  entanglini;  yourselves  in  a  quarrel  f— [ 
cannot  say  that  1  had  any  particular  caotioa 
from  any  bodT. 

Did  you  hear  any  such  caution  given  to 
Mr.  Mac  Kercher  ? — When  I  came  down  Ihe 
hiil,  I  was  advised  by  some  people  to  go  off  the 
gi*ounil,  or  else  1  should  be  mnrdertMl. 

I  ask  again,  did  you  or  Mr.  Mac  Kercher 
receive  ony  caution  not  to  go  to  lord  Auglesea  f 
— No,  I  did  not;  nor  do  1  know  that  he  did. 

Do  yoo  know  one  Abraham  llobrasob  ? — I 
do.  ' 

Recollect  whether  be  cautioned  yoo  or  Mr. 
Mac  Kercher  not  to  go  ? — He  gave  me  none. 

Did  he  Mr.  Mac  Kercher? — 1  know  not,  I 
did  not  liear  him  say  any  thing  to  him. 

Now  then  1  ask  yon,  whether  at  any  time 
during  this  affray  }ou  struck  any  body,  and 
who  ? — I  know  not,  indeed,  8ir. 

Bat  did  you  strike  any  body  ?— Tlie^  blow 
I  received  made  me  oocapable  of  striking  any 
body. 

Did  yoo  strike  any  and  what  person  before 
yoo  received  that  stroke? — 1  cannot  say.  io 
the  horry  particularly,  whether  1  did  or  no :  I 
know  this,  1  never  altered  the  position  bF  my 
whip :  if  I  happened  to  hit  any  body,  it  wai 
with  the  lash  of  my  whip. 

Mow  can  you  be  particular  concerning  what 
Mr.  Mao  Kercher  did,  and  caooot  recollect 
what  yoo  did  yourself? — ^That  was  some  time 
before  the  confusion  happened,  so  that  i  could 
better  judge  then  than  afterwards. 

Was  not  the  time  that  Mr.  Francis  An« 
nesley  struck  Mr.  Mac  Kercher  a  time  of  hurry 
and  confusion  ? — ^There  was  no  hurry  and  con- 
fusion till  that  btow,  which  occasioned  it  all. 

Did  you,  or  did  you  not,  strike  any  body, 
before  yoo  were  struck  yourself? — I  cannot 
really  say ;  but  after  my  friend  %vas  struck, 
|>grhaps  1  might. 

*Do  you  not  believe  you  strack,  before  yod 
were  struck? — ^Yes,  1  belieie  f  mighty  when 
1  saw  Mr.  Mac  Kercher  struck. 

Wlio  was  it  you  did  strike  ?— Why,  Sir,  1 
cannot  tell. 

Did  not  you  strike  lord  Anglesea  ?— I  did 
not. 

Can  you  be  certain  yon  did  not  ? — I  am 
positive  I  could  not,  for  be  was  ratlier  b^ 
bind  me  than  otherwise. 

Q 
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Yoa  ujt  jmi  Miefft  afttr  y««r  fHtiii  wu 
ilrock  yoa  did  itrike ;  cbd  jou  reeoUMtwhon 
jF#u  i<r«ok  r— Wb j«r«Ally  I  oaaooi  iiotilifily 
MjT,  f  ilrack  OM  tf  tbMe  wIm  iMck  Mr. 
Huio  IUf€b«r. 

Md  jFd  joo  an  potitifv  ]fmi  did  d«I  ilriiw 
lora  Ai^^fcMftP— I  cao  h%  potilifa  1  did  mC 
ilriM  lord  Anglem  More  m  alniek  m*. 

BBdcafonr  to  rfcolltel  miko  il  was  jrao 
itrock  P— I  caaaol  rtoalled  who  tbo  peraoo 
vat  i  did  atriko,  lor  ia  a  miauto'o  tine  wo 
ware  all  b  coofiMioo.  I  am  tura  it  was  oot 
kvd  Aagloiea  I  atruck,  I  knew  bim. 

Might  you  not  hato  ttruok  lord  Anglcaea 
thapi  aa  wall  as  aaother  P— It  waa  inipiiawble, 
Ar  bo  was  behiod,  and  hia  blow  prercntod  me 
ftoBB.alriking  anj  body. 

Did  oot  yoM  atriko  Jlr.  Franda  Annoslej?— 
I  cannot  tdl— nnore  prubablv  him  than  an- 
other, as  baatmok  Mr.  Mae  Kcrchtr. 

Yyu  knovr  Mr.Goaatry  ?-^l  do,  Sir. 

Did  you  aao  bun  atrika  any  body  P— I  bo- 

Who  P-I  beliaf 0  I  aaw  him  atriko  Mr. 
KnncH  Anocalc^y  after  ho  had  itmck  Mr. 
Mao  Karober. 

Ara  yon  noaitiaa  it  waa  not  boibio  P«^No  ;  it 
waa  not  berare. 

Bad  Mr.  Ooaatrjr  receifod  any  bkiw  bafore 
that  P— Ha  rooeivad  a  nolaot  bkw,  and  I  ean* 
not  aay  whether  bafbra  or  after. 

iXd  yau  aao  any  of  lord  Anglesea'a  aar- 
vanta  npan  the  gioiind  that  day?— I  think  I 

4iJ- 

I>o  yon  know  hia  Ufory  ?— I  eannot  be  nea*- 
tite  aa  to  that.  1  know  what  ia  dasmw  his 
Wary. 

How  were  yonr  serraota  armed  that  day  P— • 
Aa  they  ara  whan  we  tmral. 

How  ia  thatP— One  or  two  of  them  had  pia* 
Ma  before  them. 

Do  yon  beUeve  tboy  all  hadP— I  really  can- 
not say  positively  whether  tfaev  all  had  or  not. 

You  can  say  whether  yon  belief e  they  had 
or  not  ?— I  believe  they  bad  not  all. 

Had  any  of  them  a  bhmdarbosa  P— Not  that 
Iknowoi* 

A  mosquet  or  n  gno  P— No. 

Had  not  oi ery  one  of  them  back-aworda  P-^I 
canpot  call  to  mind  i  1  belie? e  not. 

Do  you  trarei  with  back-swords  P— No. 

Tdl  how  the  servanta  were  armed.— Tbey 
ware  armed  ao  far  as  to  liave  pistob  beibre 
them«  boi  I  b«lie?e  they  had  no  Unnderbusa 
sor  baiA-aaForda ;  to  the  best  of  my  memory 
and  belief  they  had  not. 

Jury  by  the  Court.  Did  you  see  Mr.  Jamas 
Annesiey  ride  off  the  Corragh?  Waa  he  in 
jonr  view  ? — He  waa  in  my  view  when  Mr. 
Mac  Kereber  calle«l  to  Mr.  Ooostcy  and  me  to 
eome  away,  he  waa  jaat  by  os,  but  he  was 
^nickly  lost  to  me,  becauae  on  my  oonung 
•way  I  reeeived  the  blow  that  atonn*d  me. 

What  might  be  tbo  apace  of  time  between  hia 
fomg  off  die  ground  and  hia  lying  in  the 
iilch  P    Jhantten  niioutea. 

Can  yapMi^rj^  waa  the  apana  of  groadi 
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quarter 

What  tiaM  mii[hta  man  ride thntbl-^ 
BMW  aught  galbp  it  in  five  or  ain 

Mr.  Mdtme  to  Mr.  Jfac  Kncher. 

Aftarthose  wards  of  the 
went  to  eomphun  of,  were  yon,  or  were  yon^Ml 
adviaed  not  to  go  to  lord  AoglmeaP 

Mr.  Jlec  Ktrckir,  I  beheve  1  oMght* 

By  whom  P— Who  the  peraan  wna  I 
really  recoUect ;  but  my  nartioulnr  rcnaana  far 
ffoiog,  notwithstanding  tnat  caution,  waa,  that 
I  mw  the  insult  waa  cantinued,  and  net  la  h» 
diacontmued,  unlem  my  lord  Aoglesea  gave  di* 
rectiona  to  hia  coacbmai^  to  desist. 

Was  there  any  new  insuK  offered  after  yww 
received  the  caution  P— «Yea,  while  i  4fna  in 
acercb  oi  lord  Anglcaea. 

What  distance  were  yen  from  lard  Aaglaaan 
when  you  received  the  caution  P— i  do  nna 
know  where  bird  Angleaea  waa  at  that  tioM 
that  I  was  in  quest  of  him. 

But  at  what  distaaoo  did  yon  find  load  An« 
glssaa  from  the  plaoe  where  yon  were  cantion- 
•d  not  to  |p  to  bim  ?— I  cannot  tell  that )  I 
had  occaaion  to  traverae  the  ground  aavml 
tiBMa after  I  had  received  that  caotiaa  bcfavnl 
conki  find  him. 

Court  to  Mr.  Kennedy* 

Did  \ou  see  any  persona  pnrane  Mr.  An# 
ncsley  r 

ICenacify.  I  cannot  aay  I  did  aee  any  par- 
aans  porsue  hia^  for  aoon  after  1  received  aa^. 
blow. 

Did  yen  aee  aay  people  riding  thet  way  ?•— 
I  saw  a  great  many  people  f^leping  down 
the  hill,  which  they  told  me  waa  after  Mfi 
Anneeley. 

Did  yon  ride  in  anna  that  day  ?*^I  had  n» 
arms  that  day,  1  rode  a  bunting  saddle. 

■John  Kirwan  sworn. 

Mr.  MoHon.   Where  were  yon  on  the  161k 
of  September  htttP 
I     Khwan,  I  was  npoo  the  Cnrragb. 

Wbereaboota  oa  the  CnrraghP-^  gee4 
piece  tbia  eide  of  the  winning-no^ 

W bat  wmning-post  ?.->On  the  Cnrnyh. 

What  part  of  theCurragh  P-^Upon  the  high 
ground. 

Tell  what  yon  obeetved  to  pam  there  that  i 
day.— What  i  otssrved  waa  my  lard  Anglaaan 
was  talking  to  the  gentlemen  about  himi^         .  f 

Do  you  know  any  of  the  genlleaMniP*— i  4o 
not  know  their  nansea. 

What  did  you  hear  my  knd  Angleaea  aay  fU. 
I  heard  bim  telling.  That  thia  yenng^gemkm  I 
man  was  only  a  beetard  gee  by  the  kitiihrt 
maid.    And  with  that  two  or  three  came  urn-. 
and  laid  him  thnt  he  waa  gone  off  the.  and* 
and  with  that  he  bade  them  Miaw  fau%  OMlf 
tear  him  limb  from  fvmk^  and  every  one- thai  j 
takes  hie  part  .  '^^ 

Who  did  he  say  this  IolP-*<*I  tookoM  of  tbait^ 
la  be  hia  aervant  i,.-: ,,  :„  .  j, ..  ,^  r 
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Why  mF— BMtiM  b«  wore  hit  limr. 

Are  yoo  sare  he  wu  hb  eertfttit  ?— I  eookl 
Mt  tweer  tbit  he  wm  hb  lerfaat,  hot  I  toflk 
him  to  beio.  Bot  he  eaoM  heck  and  told  bioi 
thot  he  was  killed.  That's  well  enough,  aay a 
my  lord. 

Go  oo,  and  tell  year  story .•^That  is  all  that 
1  heard,  and  I  have  no  benefit  to  tell  any  more 
than  what  I  saw,  and  it  b  against  my  will  that 
1  oame  here  at  all,  for  I  had  no  mmd  to  meddle, 
tat  1  mm  hroaght  to  it. 

[Cross-examination.] 

Mr.  Jle^one.  Where  do  yoa  live  P 

Kirwmm.  I  live  at  Newhndge. 

What  do  you  fbllow  r— I  follow  dealing. 

What  dealing  f — In  Knen  cloths. 

Are  you  a  married  roan  ? — I  am. 

What  family  have  yon  P^l  have  two. 

Two  what  ?-~Children. 

ZK)  you  hold  any  bud  P— I  do. 

Fkom  whom  ?•*— From  Mr.  Brown. 

flow  much  ?— Not  moch. 

Ten  how  mnch  P— »Only  three  acres. 

What  rent  do  yon  pay  P — Three  ponnds  A 
year. 

i>o  you  owe  any  rent  P — I  owe  no  rent 

What  day  was  it  you  were  at  the  Curragh  P 
—-It  was  the  ]6tb  of  September  1  was  at  the 
Curragh,  as  I  ondersiand. 

How  eome  you  to  understand  it  to  be  the 
16th  P— Because  i  took  notice  of  it.' 

Can  you  write  P — I  cannot  write. 

Did  you  make  any  memorandum  of  it  P— I 
made  no  memorandum  of  it  then. 

How  do  you  know  then  it  was  the  16th  P— 
Beeause  I  am  sore  of  it.  Are  no|  you  sure  that 
yen  have  that  paper  in  your  band  P 

Suppose  I  am,  that  is  nothing  to  the  pur- 
pose; opoD  your  oath,  8ir,  what  day  of  the 
week  was  the  91st  of  September  P^l  do  not 
knew  that. 

Were  you  at  the  Corragh  the  14th  P-^I  was. 

Wereyoa  on  the  15th  P— The  15th  and  IGCb 
loo. 

Did  you  see  the  horses  nin  P— >I  did. 

How  many  were  there  P— Pour,  and  some- 
tfmee  three ;  that's  nothing  lo  the  parpoae.  Sir. 

Yes,  but  it  b,  Sir  3  I  ask  yo«  how  many 
horses  ran  that  day  P— 1  do  not  know,  I  rO- 
memherthat  there  were  ntaav  running. 

Bnt  I  ask  you  how  many  r-~l  do  not  know, 
tat  I  believe  there  waa  three. 

Wta  eotanr  were  ttay  f— Some  of  them 
^lerehay# 

Was  there  any  white  horse  ran  P— -No. 

Jhiy  grey  biwsaP->*No. 

Bit  ymt  nrnke  any  heltsf-^i  made  no  belt 
I  drank  my  bellr^ira. 

■ml  yoQ  draui  yonr  Mly-fhK  that  mom- 
iawN-l  dill  not  drink  mneh  thai  morning. 

Vf  hat  time  el  tta  day  ww  it  that  yon 
knrd  lord  Angbsea  say  theae  weftliP--llM 
Ml  my  waldi  atammri  itam  ttatime  we 
drive  the  cows  hooMi 

WhM  timw  if  mi^t  mm  imUAt^ 


A.  0.  17M.  [29d 

How  long hdbreit  wasduskbhP— I  cannot 
tell. 

Was  it  two  hems  P— Indeed,  Sir,  I  had  nol 
my  watch  about  me. 

Have  yon  a  watch.  Sir  ?•  —No,  Sir. 

What  time  of  the  day  was  it  that  you  heaM 
my  lord  Angleiea  say  he  was  a  basiardP— I 
eannot  tell. 

But  you  muat  teH  P  Recollecl.— Aboot  Ita 
ttae  of  the  cowi  driviiig;  home. 

Did  you  stav  open  the  sod  after  thalP-^I 
did,  a  good  while. 

Was  there  any  rnee  after  P— No,  nohdW^ 
ran,  not  as  lar  as  I  can  undcisUnd. 

What  did  yen  do  after  tbatP— f  went  faM»« 
tent  to  lake  a  gism  of  ale  after. 

Do  you  know  kird  AngkaM't  fiteiy  P-^Ycn. 

What  cokHir  li  it  P— Be  ghrci  md. 

Red !  Why  man,  ta  ttat  yo«  aaw  hi  Ptk 
might  have  been  a  sokNer  for  whitt  yea  kohw  f 
—I  do  not  know  but  the  man  that  I  ea#  WM  * 
aoldier,  but  he  had  hhiUvery  on  him. 

Was  the  man  that  you  took  fhr  his  iimal 
dreseed  in  redP— I  did  not  tata  him  to  he  hb 
servant  then,  bot  1  took  bta  to  wei#  hm 
livery. 

Yon  said  he  wore  my  hNrd*s  Hvery  P-'-I  did« 

Did  yon  at  tha|  time  onderstund  that  he  wai 
hisservantP— 1  took  him  tohehisaervaiit. 

Why  P— Becanse  ta  wore  his  livery. 

What  livery  P— Facing  with  red. 

What  eoknir  waa  the  outside  f—Bhw,  Sir, 
and  was  faced  with  red;  and  this  wis  vH. 
[Pointkig  to  his  vest.] 

A«d  inside P  What,  tta  linidgP— ffo,  khfi 
facing.  [Pointing  at  the  same  time  to  tta 
cuff  of  the  sleeve  and  the  vest.] 

Was  there  any  lace  npoo  the  livery  f--I  ta- 
lieve  there  was  ;  I  did  nut  take  sharp  notice. 

Had  you  ever  seen  any  of  his  servants  Ut» 
fore? — I  saw  several  of  bis  servants  berore. 

Are  you  siir^  yon  know  his  livery  P— I  ktiow 
his  livery  pretty  weH. 

Had  you  seen  that  man  before  that  timi 
Itat  you  took  to  he  his  servant?— I  do  not 
know  wtatlier  I  saw  that  man's  face  beforh 
that  day. 

Yon  live  at  Newbridge  P — 1  do. 

Does  any  gentleman  there  keep  a  servant  itk 
blue  Nveiy  P— I  cannot  tell  whether  there  hb 
or  not. 

Did  yon  at  that  time  miderstand  the  man  to 
ta  a  secant  to  lord  AngleseaP— I  took  him  to 
ta  liis  servant,  because  no  wore  his  livery. 

What  chithes  did  my  hwd  wear  that  day  ?— & 
My  tad  wore  brown  that  day,  a  brown  coat 

WhA  aon  of  hat  had  he  P— He  had  a  laced 
hat. 

Had  he  lace  upon  hb  brown  ooatP— I  fc 
oel  rememner. 

I  ask  yon  if  ta  had  faMO  on  1^  coilP-^I  4^ 
not  know ;  I  believe  ta  bnd. 

What  aort  of  laoeP— I  do  not  hnow  Wtathc^ 
sHver  or  gold  lace. 

Waa  ta  in  his  coach,  or  na  horsdback  P-  — flt 
wta  on  hpnehock,  riding  a  bay  mare. 

Bv  ytft  kaow  any  ^  »  eonpMiy  thtt 
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lib  brains  oat.  With  thftt  tiM  people  rode  off 
after  biin,  iDd  we  rode  afler  Uie  crowd  from 
the  place  wbcre  we  ftood,  towards  the  turn- 
pike-rood  to  Ncubridc(e;  and  by  tbetimel 
came  up,  Mr.  Aunevley  was  failea  ioto  tbe 
(litcli  with  his  horse,  and  some  gentlemeu  caoM 
up,  aiitl  were  tor  striking  biin  as  he  lay  ibera ; 
and  I  said,  I  believe  he  is  dead  already,  and 
ihere  is  no  nved  lo  kill  him  a^in.  And  wiik 
that  I  ali({hted,  cherished  bim,  and  opened  bis 
stock,  and  the  suqi^eoo  csine  to  blee<l  him,  b«l 
could  (^et  no  blood ;  and  1  eot  a  chair  and  sent 
hiiu  to  Newbridge,  and  witnin  an  hour  or  two 
alter  I  wont  to  see  him. 

Did  you  think,  when  you  saw  biro  in  tbe 
ditch,  that  be  was  dead  P— -I  did  believe  be  was 
so  hurt  that  he  would  not  rtcover  in  a  good 
while. 

Did  you  hear  any  directions  f^ven  by  lord 
Anglesea  to  any  iMTsons  ?— 1  only  beard  bim 
say  M  hat  I  have  said  already. 

Kencat  that  again. — When  the  mob  crieil 
out  Mr.  Annesley's  gone  off;  ray  lord  Angle - 
sea  said,  Follow  ibe  son  of  a  whore,  and  kmck 
bis  brains  out. 

Did  any  b(»dy  pnrsne  upon  that  ? — I  cannot 
say  whether  it  was  a|)on  his  saying  it  or  no 
that  tliey  followed  him,  but  there  was  a  great 
man}'  people  followed  him  upon  his  saying  so. 

Do  you  know  who  those  gentlemen  wem 
that  would  have  struck  him,  if  you  had  not 
prevented  them  ? — I  do. 

Who  ?  Name  them.— Mr.  William  Wnnen 
ofGrangebagg. 

Did  any  body  strike  him  ?— No^ot  one  ;  I 
believe  1  prevented  that  pretty  much. 

Do  you  believe  any  body  wouki  have  struck 
bim,  if  you  had  not  been  there?— Upon  my 
word,  1  believe  some  wuuUI  have  stmck,  if  I 
had  not  prevented  it;  for  Mr.  Warren  waa 
alighting  in  order  to  strike  him  ;  and  i  told 
bim.  Do  not  strike  bim,  for  he  is  killed  al- 
ready* 1  believe ;  and  you  are  a  gentleman  of 
fortune  and  figure  in  this  country,  and  not  pro- 
per to  be  seen  in  such  a  riot  as  this. 
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%tas  about  him? — I  cannot  tcdl  any  man  that 
mas  about  him. 

Do  not  vou  live  near  that  place  f — I  live 
within  a  mile  or  two  of  it. 

And  vet  vou  did  not  know  any  of  the  gen- 
tlemen }— f  did  not  know  one  of  theni. 

Can  you  name  any  one  man  that  was  present 
when  my  lord  made  that  declaration  N--I  can-* 
not,  I  did  not  take  notice. 

Did  m  V  kird  ever  speak  to  you  before  that 
time? — lie  did. 

Did  he  ever  eat  or  drink  with  you  ? — I  never 
drank  or  eat  with  bim,  be  would  nut  be  so  great 
with  tbe  like  of  me. 

J     Do  you  know  Mr.  Francis  Annesley   of 
Ibllysax  P— I  did  hear  of  him.  i 

Do  you  know  bim? — I  know  bim. 

Were  you  ever  albis  bouse? — I  was  at  his 
t  house. 

»    Do  you  know  his  servants  .'—I  do  not. 
f  ,  JIo(  his  livery  ? — ^No. 

l>o  you  know  Mr.  Steel  ?— 1  do. 
•     U<tw  far  do^  he  live  from  you  ?— Ue  lives 
'•bout  three  miU«  from  whei-e  Jthve. 
,  .  Were  youerer  at  his  house  ? — I  was. 

Do  you  know  his  livery  ? — No. 

Nor  Mr.  Frauds  Annesley's  livery  ?^No. 

Can  you  name  tbe  livery  of  any  man  tliat 
lives  near  yliu  ? — 1  cannot,  Sir. 

Mr.  John  Archbold  sworn. 

Mr.  Cmllaghan.  Where  were  yon  on  tlte  16tb 
ef  September  last  ? 

Archbold.  At  therareof  the  Curragh.' 
.     Didajrou  see  any  thing  particular  that  liap- 
jpened  that  day  between  lord  Angletea  and  any 
other  geutlemen? — 1  did. 

Give  an  account  of  it ;  tell  your  own  story. 
•— twill,  Sir.  I  was  drinking,  my  lord,  in  a 
tent,  on  the  16th  of  September  at  the  Curragh, 
nud  I  beard  some  people  cry  out,  Knock  that 
jon  of  a.  whore  Kenne<ly  down.  With  that  1 
thought  it  was  a  friend  of  mine  that  had  been 
At  the  Curragh  that  day,  that  m  as  in  danger ; 
upon  whieh  I  immediately  got  on  horseback, 
and  saw  .^f  r.  Jans  and  lord  Anglesea  beating 
this  Mr.  Keuuedy,  and  Kennedy  had  his  head 
down  in  this  manner,  and  they  were  fleaking 
liini,  beatiug  him,  my  lord,  very  severely :  oud 
neeing  tLis  I  ^ent  up  to  Jaos,  and  laid  my 
liand  upon  his  arm,  and  saiil,  T  wonder  you 
irould  be  ffuiUy  of  beating  a  man  in  this  inhu- 
man manner,  and  whatever  the  fact  is  you  beat 
him  [\iT^  he  cries  out,  1  have  nothing  to  sav  to 
^t ;  that  ought  to  satisfy  you.  I  myself  did  not 
iinderstuud  %vhat  the  quarrel  was  about;  but 
nfter  I  had  spoke  to  Jans,  he  i^rnt  to  my  lord 
Anglesea,  and  he  said,  My  lord,  it  is  not  wortli 
jour  while  to  beat  him,  let  him  alone.  With 
that  my  lord  de&it»ted,  and  I  went  to  Mr.  Ken- 
^y,  and  tok)  him,  You  bad  better  get  off  in 
the  best  manner  you  can,  \'w  you'll  be  murder- 
jBd  if  you  stay  here.  Mr.  Kennedy  said,  he 
isoiild  not  go  for  bis  friends,  be  conld  not  leave 
tbeip.  With  that  ilie  mob  said,  Mr.  Annoley 
is  gone  off  the  field :  and  with  that  lord  Aogle- 
«(ei  jiUd,  Folk)\r  tbe  son  of  a  whore,  and  kwKrk 


[Cross-enmination.] 

BIr.  Green,  Did  you  see  any  other  people 
pursue  Mr.  Annraley  besidea  Air.  Warren  ?-^I 
saw  several. 

Did  you  see  any  in  lord  Angleaea*s  livery  ? 
— I  cannot  tell;  1  did  not  take  notice  whether 
any  in  livery  pursue«l  him  or  not. 

Did  you  stand  by  him  lor  any  time  after  jron 
came  to  the  ditch  ? — I  did,  till  I  put  bim  mtn 
tbe  chair. 

Did  yon  see  yny  of  lord  Anglesea's  servants 
tbei-e? — I  did  not  observe  if  any  servant  of  lord 
Angtesea*s  was  present,  or  not. 

Kecollect  whom  you  found  at  tbeditch.r«-I 
found  sir  Kildare  Borrowes,  Mr.  William  War- 
ren there ;  and  so  was  Dillon  Ash,  and  n  good 
many  acquaintance. 

How  soon  after  bis  fall  into  tbe  ditch  did  you 
come  up  ?— He  was  some  time  down  1  be- 
lieve, for  the  hprs^bad  gpt  npbefiire  I  came. 

Did  you  tee  Mr.  Ann^ey  mmd  nfter  tbia  at 
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fur  an  Assault. 


NewbriAgie  ? — I  tarned  back  at  that  time  when 
I  put  him  in  the  chair,  and  saw  the  other  heat 
al  the  Curraghy  aod  after  that  went  to  New- 
bridge. 

Had  be  no  bruise,  or  cut,  or  atroke  with  a 
whip,  that  you  iierceived?— He  had  not,  that  I 
pereeived ;  nor  did  I  kiok. 

Wat  he  in  his  senses  wbeD  yta  put  him 
wto  the  chairP — He  was  not. 

Did  he  tell  you  then,  that  he  got  ef  er  a 
atroke  Irom  any  body?— He  did  not  tell  me 
that  be  got  efer  a  stnike.  How  could  he  tell 
me  then,  when  he  was  senseless? 

There  was  a  heat,  you  say,  after  he  fell  ? — 
There  was.  Sir ;    1  went  back  to  see  the  heat 

Mr.  Digby.  Did  you  see  any  body  pnrsue 
him  before  he  fell  down? — When  1  came  up 
he  was  in  the  ditch ;  there  were  a  g^at  many 
roDQing  that  way. 

Did  you  know  any  of  them  ? — ^I  knew  Mr. 
William  Warren,  and  sir  Kildare  Borrowes, 
•od  spoke  to  Mr.  Warren  not  to  strike  him. 

Did  you  see  Mr.  William  Warren's  horse 
turn  away  with  him  that  day  ? — 1  did  not  ob- 
serve his  horse  run  away  with  him. 
.  Mr.  Malone,  Do  yon  think  the  people  yoi^ 
aaw  there  intended  to  do  him  any  harm? — 
God  knows  whether  they  intended  him  harm, 
tfrno. 

Do  yod  belief  e  all  the  people  yon  saw  there 
were  bent  to  do  him  miscnief  ? — 1  believe  there 
were  several,  among  such  a  concourse  of  peo* 
file,  that  did  not :  sure,  if  they  were  all  oent 
to  murder  him,  he  would  have  lost  his  life  in* 
deed. 

Court,  Yon  said  that  you  heard  lord  An* 
glesea  say,  Follow  the  son  of  a  whore,  and 
knock  out  bis  brains  ?— Yes,  I  did. 

Give  your  opinion,  whether  any  pursuit 
happened  in  consequence  of  those  words? — 
My  opinion  of  the  matter  is  this,  that  I  saw 
them  pursue  him,  as  soon  as  lord  Anglesea 
•poke)  but  I  do  not  know  whether  they  fol- 
lowed him  out  of  curiosity,  or  by  my  lord  An*> 
glesea's  means ;  bow  can  1  know  their  inten- 
tion? 

Mr.  Spring.  Was  it  not  usual  for  a  crowd  to 
IbUow  him  wherever  he  appeared  ?— Why,  I 
cannot  tell ;  I  never  saw  him  lill  the  race  clay 
before. 

Was  he  not  followed  to  whatever  part  of  the 
ground  he  went  the  first  day  ?— I  only  saw 
Eim  cume  on  the  ground  from  the  turnpike* 
mad  with  his  servants,  and  1  was  shewed  him 
there,  and  do  not  think  I  saw  him  after,  that 

Wheo  you  came  up,  did  you  see  Mr.  V^ar- 
rea  attempt  to  hurt  Mr.  Annesley? — Mr. 
Warreo  was  alii(hling  when  I  came  up,  and 
said  some  words  that  ma<le  me  think  he  meant 
lo  hart  him  in  that  manner ;  and  what  rea-. 
aoa  should  1  have  to  speak  to  him,  to  beg  he 
would  not  hurt  him,  if  ne  did  not  attempt  it? 

What  was  it  he  dkl  say,  that  made  you  ima- 
ginehe  intended  to  hurt  him  ?— I  thinK  that  he 
%UM  oul  to  air  K.ildare  Borrowes ;  I  was  in 
^ych  A  himry  of  spirits,  that  I  caanot  tell  wall 
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what  happened,  but  I  think,  by  the  words  Mr; 
Warren  said,  they  were  something  tending  to 
hurt  Mr.  Annesley ;  upon  which  1  bemS  of 
him  not  to  alight ;  -and  he  did  not,  nor  dul  iio# 
strike. 

Did  you  observe  lord  Anglesea's  dress  that 
day  ?  Had  he  a  plain  or  a  laced  eoat  on  ?— |I 
cannot  tell  you;  I  do  not  remember  whether 
it  was  a  plain  or  a  laced  coat,  but  I  know  h% 
was  on  horseback,  aod  Jans  weial  up  to  him, 
aod  bid  him  give  over  beating  Mr.  Kennedy. 

Did  you  ever  see  lord  Anglesea  before  F*^ 
I  have  seen  him  very  oflen. 

Are  you  aoqoaioted  with  him  ?— -1  know  him 
by  eye- sight,  but  have  not  the  honour  of  being 
acquaintcxl  with  his  lordship. 

At  the  time  you  heard  lord  Anglesea  mak« 
use  of  the  words  you  mention,  how  fmr  wrnm 
you  from  him  ?— No  farther  than  I  am  from 
you. 

^Vas  there  not  a  great  crowd  about  him  ?— 
The  crowd  was  dispersed  pretty  much  upoa 
ftlr.  Annesley 's  going  off. 

Can  yoij  judge  whether  they  followed  Mr. 
Annesley  tliroogh  curiosity,  or  at  my  lord's  in* 
stisfation  ?— I  could  not  judtife  whether  through 
curiosity,  or  at  his  instigation ;  they  followed 
as  soon  as  he  ordered  them. 

Yon  said,  that  the  crowd  went  away  and 
followed  Mr.  Annesley  ? — 1  do  not  say  all;  but 
a  great  many  followed  him. 

Do  not  you  believe  they  attended  him  out  of 
curiosity  ?— 1  told  you  before  that  I  could  not 
tell  whether  out  of  curiosity,  or  at  my  lofd'ft 
iiistiffation. 

Did  you  know  any  other  peraoii  present  lo 
have  heard  those  words  ?— I  did  not  stay  Id 
look  about  me,  but  rode  off  directly. 

Bnt  do  you  know  any  body  tliat  was  there 

C resent  ?•— >1  do  not  know  any  body  that  was 
y,  for  1  did  not  stay  to  examme  who  was  by.  . 
When  you  came  up  to  him  in  the  dileh» 
would  any  gentleman  have  done  him  hurt,  hut 
for  your  mterposition? — If  1  had  not  thoogbt 
Mr.  Warren  had  a  design  to  do  him  hurt,  i 
should  not  have  said  the  words  I  said  to  him. 


Mr.  William  Hacket  sworn. 

Mr.  Afortofi.   Where  were  you  on  the  ]4lli 
and  16th  of  September  last? 

Hacket.  On  the  14th  1  was  in  Dublin,  and 
the  16th  I  was  at  the  Curragh. 

Do  you  know  what  happened  the  16th  tie* 
tween  Mr.  Mac  Kercher,  Mr.  Annesley,  ani 
my  lord  Anglesea  ?— I  was  in  a  tent  dnnking, 
a  bottle  of  wine  with  some  gentlemen,  and  n 
boy  came  in  and  said,  The  young  carl  waa  kiU-^ 
ed.  Immediately  on  hearing  that,  I  rannot^- 
got  my  horse,  and  followed  them.  Thera  was 
a  cry  out.  He's  gone  that  way,  pursue  himb 
pursue  him !  Upon  which  I  followed  as  fail  an 
1  could,  and  came  up  to  Mr.  Mac  KercAier, 
and  said.  Why  don't  you  go  on  faster,  StrP 
He  said  my  Korse  has  no  speed  ;  pray,  8ur, 
do  you  folk)w  Mr.  Annesley,  and  keep  close  In 
him  till  I  come  up,  for  be  will  be  murdered. 
Upon  thai  f  followed  as  faal  u  ponible,  but  bm 
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hum  w  ikm  ditoli,  mtd  aNuij  abMt  hkm 
MmlgvltolMi.  I Mw Im was fwrjr flMidk 
ImbtI,  upoB  nyUch  1  atUmpifrf  to  Uead  Ima ; 

fc«  Wit  juili  MMtlMi  Mid  tftmM 
dMiffb  1  ■M^etwo  poartowi  in  hk 

Wat  b«  mmni  biftre  b»  ^ 
Kfwbriflgv  ?*— >Ha  vaa  mC  nc^nnd 
Viih^mfmy  lhiBgTu.H« 

When  M  yM  «•  Un  afUr  ihtsP*  I  nw 
fcimthatDigblaflflr. 

b  what  «Mi4itMMi  did  ]roa  ind  bin  than  r^ 
Ba  bad  raeo|arad  bk  acaaea. 

Did  you  atay  aey  tioie  witb  bim  P— I  lay 
IharatbaiMi^ 

Da  you  raaifmbar  asy  thing  raanaibaUe  to 
bava  bappaoed  fbrtbar?— Tba  oast  looraiiif  I 
got  ap  wly*  and  want  out  to  look  at  my  bona. 
And  Mr.  Mne  Ka^bar  waa  aMwefacMiTa  of 
.-aama  daagar»  and  aaid  avcr-nigiit  tbay  would 
go  away  vmr  early.  1  want  bto  tl»e  bonaa 
■gam  after  i  bad  aaen  my  bone,  and  a  bo  v 
nana  in  «id  aaid«  The  bonaa  waa  surraumled, 
and  tbat  tba  gentlMQen  in  tbo  bouae  were 
way-laid.  1  told  Mr.  Mac  Kerdier  wbat  the 
boy  aaid,  upon  wbicb  ba  and  aona  mora  went 
dawnatairatoaeeifhwaatma,  andtben  tbey 
aaanred  of  it. 

How  do  yon  know  tbatf— I  want  oat  witb 
ta  tba  <btob  of  tbe  garden  to  oea  if  we 
caald  peroeif  a  any  people,  and  tben  we  saw 
Hiaai  pbuoly.  Wa  came  in  again,  and  tbcp 
tba  landlord  told  tbem  tbe  same  tbing. 

Wbat  Mlowed  after  tbb  P— S6me  time  after 
Ihaty  Mr.  Mao  Kercber  was  taken  up  on  a 
warrant  by  one  liaey  and  a  oonstable,  and  tbey 
nana  np  ataim  tagatbcr,  and  tben  be  took  Mr. 
OaaiUy  and  Mr.  Kennedy.  Then  wa  got 
laady,  and  were  going  to  Naas  to  gire  in  bail 
Ibaaa;  and  whan  wa  ware  a  good  way  from 
]lawbndfe«  ana  Angoa  Byrne  eama  np  in  ftill 
gallon  with  a  gun  in  his  hand ;  Mr.  Amealey 
waa  tben  on  one  side  of  me,  and  Mr.  Goostrr 
an  tba  other ;  and  be  lakl  bia  gun  npeii  ha 
Ibigb  when  be  came  up,  and  ha  immediately 
lunied  about  and  gave  his  whin  to  a  conotry- 
pam,  name  ckwa  to  me,  and  laid  bis  band  upon 
tbe  ooek  of  tbe  gun.  1  cannot  say  poaitively  I 
banrd  it  aoap,  bnt  be  made  a  noise  aa  if  he 
ickad  thegun. 

Cbnrl.  now  waa  tbe  gun  dtreeted  ?— The 
iW  waa  direoted  towarda  Mr.  Annesley, 
ilba  paasmel  of  the  saddle. 

Did  yvnparoaife  Mas  tooeh  tbe  cook  of  the 
g«iP---i  saw  biai  pot  Ina  tbnmb  upon  the  lop 
(alHb 

Cba  ^oa  saw  thai  ba  aoekad  it  P— -1  cannot 
la  paaMve;  i  did  not  aee  it  cocked,  but  I 
baatd  it  snap  ;  npoo  wbicb  I  made  Mr.  Annes- 
lfwali|4il ;  loallad  out  ta  tbacoacb  to  stop  and 
ta«a  bm  in^  and  Mr.  Gaoatry  came  up  la  us. 

Wbal  bind  af  a  noiaa  was  it  you  beard  P— h 
aa  tba  sannd  af  a  giw  aocdung. 
JWd  Mr.  Annesley  aligbC  and  go  into  tbe 
^rU41•dld• 
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Wba  adfiaad  htm  10  ga inlD  tba  oa«Dbr.^ 
did,  and  I  babefcMr.  Gooatry  did. 

Why  aa  P-^-Beoanaa  1  tbonght  ibat  tba  man 
mtanded  to  shoot  bim. 

Mr.  Ifac  Hisaat.  YoQ  aaid  Byma  gwm  baa 
whip  away  P-»>I  did. 

With  wliat  intention  dM  ba  datbalP^I  mm- 
nolaay. 

Waa  it  in  order  to  be  tba  OMra  ready  ia 
abaai/^l  aoppoaa  It  moat  ba  so,  Sir  |  ii  Mm 
aa  if  it  waa* 

...  ^7^^  ■5?  *^y  **y  ^^^  *»  i»fwftw*f 

his  whip  P— Not  a  word. 

In  what  manner  did  be  gita  it  away  f— Ha 
rode  ap  Id  a  hurry,  ga?a  bia  whip  la  ttie  nian» 
and  turned  baak  immediately. 

Wbat  fortbar  happened  after  tbiaP^AAsr 
tbat  wa  mat  aoma  people  on  the  road,  wb» 
came  from  Naas  to  meet  us,  and  tbey  Diindw]ti 
ad  ns  to  Naas. 

What  beeaoM  of  BymaP—He  tnmad  badt 
immediately  after  Mr.  Anaesley  got  inia  tba 
ooaeb. 

How  soon  after  thia  man  had  giran  awaj 
the  whip,  and  put  bw  band  to  the  gun,  did  Miw 
Annealey  go  into  tbe  coaoh  P»-Immediatelv. 

Did  you  aee  bim  lake  his  whip  agaaa  r«^I 
did  not. 


Did  he  go  witb  you  to  Naas  ?— He  caoaa  ap 
to  tw  again,  and  want  there  with  ua. 

What  happened  after  yon  got  to  NaaaP^^ 
When  we  were  going  to  giro  in  bail  fiir  ihw 
gentlemen ;  Bjme  came  m  and  laid  down  ikm 
gun  npon  a  bed  in  the  room  where  tba  geatle^ 
man  tnat  took  the  ffentSemen  in  custooy  frawi 
tbe  oonatable  was ;  1  think  he  was  sorereigii 
of  Naas.  I  went  in,  Mr.  Carrick  and  that 
gentleman  was  there,  and  we  were  dasiroos  la 
see  if  the  gun  was  loaded;  and  it  being  a 
screw -barrelled  j^ua,  immediately  I  imsorawad 
it,  and  took  out  eight  boUets. 

Omrt.  Who  unknded  tbe  gun  P— I  «i« 
loaded  it  myself;  unacrawed  it,  and  took  oiil 
tbe  abet. 

Wbat  kind  of  shot  P~.Large  swan-abat 

How  many  ofthemP— There  were  eight;  I 
bnMight  them  in  to  tlie  gentlemen. 

How  big  were  they  ? — Tbey  wese  vary  laiga. 

How  large?— Deacribe  Ibam. 

They  were  thus  bii^.  [The  witness  da« 
acribes  tbem  to  be  as  b^  aa  tba  tip  end  of  lua 
little  finger.] 

Mr,  Bagei.    Were  tbey  cast  in  a  OMuld,  at 
were  they  rough  and  una? eo  P-*Tbay 
^ite  round. 

Mr.  Mae  Manui,  Tell  wbat  happened 
that>-.-Then  the  sorereign  took  tba  gwi,  and 
Uyme  was  examined  with  what  intent  ha  car-, 
ried  the  gun,  and  wboae  it  waa  P  Ha  aaidf  It 
belonged  to  my  lord  Angleaea,  and  ba  waa  a» 
Ibilow  the  direcik>na  of  Mr.  Laeyt  hi  oidar,  If 
th^^ra  was  any  rssana  intended,  ta  pratent  il» 
Tbey  then  naked  him  wbat  be  waa  la  do  with 
itincaaeofartsoueP  Ha  waa  gamg  la  an- 
swer, when  Lacy  stopped  bias, 
Yon  have  answared  H  alraadji 
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Vkwk  Ltey  any  aniiiP««-Wiai  the  mtn  (Wmr 
T^%BM  were  comiDff  up,  Lbojt  took  out »  pistol 
iiMB  the itNid, ADdl  nid  to  biro, Sir,  Mr.  Mao 
Kereher  told  joa  before  we  came  eat,  that  we 
eopcded  a  goard  from  Dubfia  or  Naaa,  and 
jott  need  not  fear  any  rescue. 

WlMt  kind  of  a  pistol  was  itr-^lt  was  a 
pocket  pistol. 

Mr.  oa^^'  Did  you  obaetre  lord  Angleaea's, 
•each  drif  ing  at  any  person  on  the  Cnrragh  ?-^ 
Really,  Sir,  I  did  not  mind,  I  was  m  a  tent 
drinking  a  glass  of  wine. 

[Cross-examination.] 

Mr.  Morgflii.  Yon  say  when  yon  beard  tbit 
Boiee  of  the  gun,  that  the  musxle  was  pre- 
sented to  Mr.  Annesleyf— Yes,  the  gun  lay 
wpOB  the  pommel  of  the  saddle  with  tbe  muzzie 
towards  bim. 

Wbieb  side  of  you  waa  Byrne  on  f— Tbe 

Wit. 

And  where  waa  Mr.  Annesley  ?--<On  the 
nght 

Yon  rode  then  between  Mr.  Annealey  and 
Byrne,  when  Byrne  came  npP— I  did. 

At  the  time  yon  beard  this  noise  of  the  cock- 
ing, wonid  not  the  gun  bare  shot  you,  or  your 
bofie«ifitbadgoneoffr— I  beliere  it  pouible 
it  might. 

Pessribe  the  position  of  yoorself— I  had 
Mr.  Annesley  on  the  right  hand,  and  Byrne 
drore  niion  the  left  side  of  me,  and  I  got  close 
to  Mr.  Annesley. 

In  which  hand  had  Byrne  the  gnn  ?— He 
had  the  gnn  in  bis  left  hand,  and  the  bridle  in 
IMS  right. 

Yea  said  it  was  pointed  to  Mr.  Annesley  P-^ 
It  wns  lying  on  the  pommel  of  the  saddle, 
ftcrsiM  the  horse's  neck,  with  the  mouth  to- 
wards him. 

Conld  he  ha? e^ehot  him  before  he  got  into 
iIm  coach,  if  he  had  had  a  mind?— To  be  aure 
1m  might,  if  be  phsased ;  but  it  would  not  bate 
possible  for  bim  to  hare  escaped  if  he  bad 
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If  the  gun  had  gone  off;  must  it  bare  shot 
Mr.  Annesley  f— Int  had  gone  off  instantly  as 
be  came  op,  it  might  bare  shot  me. 

WiiM  happened  after  Byrne  came  up^—- 
Mr.  Anneslev  slighted,  and  Mr.  Goostry  came 
up,  we  called  to  the  coach  to  stop,  and  lie  went 
iiH  and  then  Byrne  turned  about  and  went  back 
again. 

On  nee  you  beKent  that  Btrne  carried  that 
gwn  W  prevent  a  rescue,  and  tor  no  other  pur- 
pose f-— How  can  I  tdl  f 

Wbat  #9  yott  believe  f— I  protest,  I  cannot 
triitHiattobefieve. 

Hn^lbe  gentlemen  any  arms  in  the  coach  ? 
■"•'Tliey'  bad  not. 

fhm  tatmj  servants  attended  Bfr.  Mac  Ker- 
tbef<  and  bis  company  at  Naes? — I  know 
tiiwe  wss  the  groom,  and  a  footman,  and  I 
tnsil¥  aumot  rmllect  any  more. 

W&t  there  not  five  f— I  cannot  reooBect 
any  Mnre. 

W€i«  tbe  servants  armed  there  P—I  know 
ibefrwMiwu. 


Whit  did  tbe  people  that  eame  IIWBi  Nsas 
say  when  they  came  op  P—I  cannot  teB; 
some  went  on  one  side  of  tbe  eoaeb,  some  on 
tbe  other,  some  on  horseback  and  soote  on  fbnr. 

Did  not  yon  bear  it  mmonred  by  \hm^  thil 
we  will  attempt  a  rescoe  ?— -I  did  not 

Did  not  you  bear  them  cantioned  not  to  at* 
tempt  a  rescue  T — 1  did  not  indeed. 

Lacv  took  out  a  pistol  voa  say  P*— He  had  k 
pistol  in  bis  hand  when  tne  men  came  op. 

Did  tbe  men  say  any  thing  to  bim  aboot  Ma 
baring  bis  pistol  m  bis  banoP— Tbey  did  not. 

Did  Lacy  give  any  resoon  ftnr  having  tbir 
pistol  in  his  mmd  P— He  gave  ne  bo 


tor  it. 

Did  von  bear  hbn  give  a  reason  to  any  body  f 
—I  did  not  bear  bim  ffiye  any  reason. 

Did  not  you  bear  him  say  that  he  took  k 
ont  to  prevent  a  rescoe  P-**l  did  not. 

What  did  y  on  say  tn  bim  P-^I  toM  bhn  Mr. 
Mae  Kercber  said,  before  we  came  out,  thi* 
we  expected  people  from  Naas,  and  that  tbem 
win  be  BO  rescoe. 

What  did  be  say  when  yon  toM  bim  tberB 
would  be  no  reacoeP— He  made  me  bo  answer 
to  that 

Court.  BelbreBymn  came  op  with  the  gna» 
how  were  you  and  Mr.  Annesley  riding  P«-* 
Mr.  Annesley  was  first,  a  little  distance  befom 
me;  immediately  upon  Byrne's  coming  op 
and  giving  the  wliip  to  the  man,  I  got  op  to 
Mr.  AuNwey. 

Was  Bymenearer  than  y9n  to  Mr.  Anoesliy 
at  any  time  P-y1  waa  neai^r  all  tbe  tioM. 

How  near  was  ByiDC  to  you  P— He  wssi 
within  a  yard  of  me. 

If  tbe  gua  had  gone  off^  could  it  have  aiiol 
Mr.  Annesley  or  you  P— It  migbt  as  well  bavn 
shot  him  as  me ;  I  heiievn  it  posaibie  it  migbl^ 
have  shot  me. 

On  what  side  of  Mr.  Annesley  were  yon  P— « 
I  was  on  the  left  band  aidn  of  bim  after  i 
joined  him. 

In  what  position  bad  Byrne  the  gntf  at  Un 
coming  npP— It  was-opon  his  thigfn,  andto* 
mediately  upon  bis  cosung  up  be  liki  it  acroia 
the  pommel  of  the  laddln. 

Mr.  Spring.  At  tbe  time  that  the  gim  wm 

Kinted  towards  yon,  where  wsa  Byrura  riglil 
nd  P— 1  cannot  teH. 

Did  not  you  say  that  bis  right  band  wan 
upon  tbe  bruUeP— At  bia  coming  np  be  had 
the  gun  upon  bis  thigh  hi  tbe  Im  band,  and 
the  whip  and  reins  in  the  other  liand ;  be 
gave  bis  whip  away,  and  then  held  tbe  goa 
across  the  pommel  with  bis  left  hand. 

In  what  position  was  tbe  gnn  at  his  comiiit 
up  P— Tbe  gun  was  p<unted  up  into  the  air  « 
his  coming  np. 

Was  the  bridle  in  his  right  band  thear— ft 
must  have  been  in  tbe  right  baud,  because  tbe 
gnn  was  in  the  left. 

Was  the  time  Byrne  came  np  any  eonsi* 
derable  time  before  yon  met  tbe  people  combif 
from  Naas  P— Yes,  it  was. 

How  long  P-— I  cannot  tdl. 

Was  it  ten  minutes  P«-YcS|  il  was^  And  mnrr. 
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A  qoartsr  of  «n  boor  t — 1  cAiiiial  tell  ex- 
letly. 

What  was  it  Byrae  did  after  he  came  apf 

'  —-He  immediately  gate  the  whip  away,  and 

came  up  close  to  oa,  and  imiDetliately  0|mn 

Hr,  Aooesley't  alig;htiog  aod  going  into  the 

ouach,  he  turned  Mck. 

Did  you  eter  see  Byrne  before?*-!  ncrer 
saw  him  in  my  life  before. 

Did  he  say  any  thing  lo  you  7— He  did  not 
apeak  to  me. 

Did  he  know  you  at  that  time  f— Ue  did  not 
appear  to  know  me. 

Did  you  know  him  ? — I  did  not  know  his 
■ame  till  we  came  to  Naas. 

How  long  after  Byrne  turned  back  was  it 
that  be  followed  you  to  Naas  ?— A  good  u  hile. 

Was  it  an  hour  7 — I  cannot  say. 

Half  an  hour  7— To  the  bet^t  of  my  know- 
.  ledge  it  was  thereabouts. 

Was  it  after  the  people  met  you  ? — 1  belie? e 
it  was,  1  cannot  be  positife. 

How  long  after?— I  cannot  tell  exactly  how 
loDg  it  was. 

Mr.  William  Goottry  sworn. 

Mr.  iliac  Manus,  Were  you  at  the  Curragh 
last  Heplember  P 

Gooitry.  I  was  there  the  first  and  last  dsy 
of  the  races- 
Give  an  account  of  what  happened  there ; 
tell  the  whole  atTair. — ^The  14ib  of  September 
last  we  went  -to  the  Curragh,  anti  there  i>a9 
but  one  horse  to  run  that  day,  ood  there  being 
no  great  diversion,  we  rode  a  little  up  and 
down  the  course  that  day,  and  came  off  again. 
From  what  place  did  you  go  to  the  Curragh  f 
—We  went  from  Dublin  to  Newbridge-mn, 
and  from  thence  to  the  Curragh. 

Did  any  thing  remarkable  nsppen  to  yoa  on 
the  14th  ? — We  saw  lord  Anglesea  anil  other 
gentlemen  standing  at  a  tent  as  we  rode  up  the 
Curragh,  and  when  we  were  coming  back 
again  from  the  course,  just  before  we  came  to 
iHe  end  of  it,  lord  Anglesea  said.  See  that 
scoundrel  Mac  Kercher,  though  he  now  looks 
like  a  gentleman,  that  coat  he  has  upou  hb 
back  i  saw  not  a  month  ago  in  Monmouth- 
street.  Mr.  Mac  Kercher  said,  Do  not  let  ns 
take  any  notice  of  it,  it  is  not  worth  while ;  so 
we  rode  off  the  ground,  and  went  to  New- 
bridge ;  that  was  all  that  happened  that  day. 
The  next  day  was  Thursday ;  there  was  no 
nee  that  day;  and  we  went  to  gentlemen's 
booses  in  the  neighbourhood,  where  Mr.  An- 
nesley  was  known  when  he  was  young.  On 
Friday  we  went  to  the  race  again,  and  just  as 
the  first  heat  was  over,  we  came  upon  the  Cur- 
ragh, and  went  up  to  the  company.  After 
some  little  stay  there,  we  left  that,  and  rode  on 
further ;  and  as  we  were  riding,  the  coach  • 
man  of  lord  Anglesea  came  full  gallop  through 
the  middle  of  us ;  we  got  out  uf  his  way  as 
fast  as  we  could  ;  he  turned  short  about  affain, 
drove  at  us,  and  we  got  on  the  other  side  of 
the  rail  to  avoid  biro,  and  he  came  there  with 
his  whip,  and  pointed  to  Mr.  Aonesley,  crying, 


8boe-boy»  that's  ho,  sboe-Uack.  PicssiHly  he 
came  to  us  again- 

Cottr^  Which  side  of  the  raU  f— The  oot- 
aade  of  the  rail,  my  lord — and  drove  at  us 
tliero.  Mr.  Mae  Kercher  then  said.  There  is 
no  bearing  of  this,  we  must  either  go  out  of  the 
course,  or  else  s|)eak  *to  my  km  to  chastise 
him. 

Wero  there  other  people  on  the  other  side  of 
Uie  rail  besides  you  ?-- -There  were  other  p«H 
pie  there  besides  us,  but  very  few. 

Go  on.— Mr.  Mao  Kercner  went  up  and 
doHn  to  find  my  lord  AngkBsea,  and  we  went 
up  along  with  him  to  the  winning-post,  and 
there  my  lord  and  others  were  stauding ;  and 
Mr.  Annesley  nss  rather  behind,  out  of  th« 
crowd;  five  or  six  horse  lengths  behind  be 
might  be :  so  BIr.  Mac  Kercher  said,  with  a 
low  voice,  I  want  to  apeak  with  jFOur  hirdship. 
My  lord  ssid,  I  have  no  pistols,  and  was 
startled,  and  changed  colour  a  little,  I  thooght. 
This  was  no  time  and  place,  he  said  further, 
to  talk  thus,  1  have  no  pistols.  Mr.  Mao  Ker- 
cher  said,  For  wliat  I  have  to  say  to  3'our  lord- 
ship,  every  time  and  place  is  proper  ;  for  all 
that  I  have  to  say,  is  against  one  of  your  ser- 
vants that  used  a  gentleman  ill,  or  words  to  that 
effect.  My  lord  asked,  Who  the  gentleman 
was  ?  Mr.  Mac  Kercher  said.  That's  the  gentle- 
man, Mr.  Annesley.  My  lord  hesitated  a  little, 
and  said,  he  was  no  gentleman,  but  that  he  waa 
a  bastard.  Mr.  Mac  Kercher  said  further.  Wo 
expect  your  kmiship  will  turn  yoor  servant 
away  on  the  field,  as  it  is  a  public  affront.  My 
lord  (hen  flew  into  a  passion,  and  called  Mr. 
Mao  Kercher  a  great  many  opprobrioua  nanaes ; 
and  Mr.  Mac  Kercher  told  him,  ho  lied  ;  with 
that  Mr.  Mac  Kercher  said.  Your  lordship 
idurst  not  single  yourself  out,  and  tell  mo  so. 
With  that  Mr.  Francis  Annesley  up  with  his 
whip  and  struck  BIr.  Blac  Kercher  on  his  focc- 
head,  and  with  that  a  little  bkMd  came,  and 
his  forohead  swelled  very  much.  Immedinlely 
upon  that,  I  had  a  little  whip  in  my  hand,  and 
1  atruck  Mr.  Annesley.  Upon  thia  it  was 
over,  and  BIr.  Mac  Kercher  said,  Conw,  wo 
will  go  away.    There  were  some  other  words 

gassed  afterwards  between  lord  AnglcoenaiHl 
Ir.  Blac  Kercher,  and  BIr.  Mac  Kercher  aaki, 
turning  to  gu  away,  Come  along,  Goostrv  and 
Kennedy,  it  is  not  worth  Yt  bite  to  talk  to  a 
man  who  dare  affront  a  gentleman,  and  re- 
fusetb  him  satisfaction.  I  coukl  not  get  away 
very  readily,  being  in  a  crowd  of  pe^e ;  and 
I  believe  a  minute  or  two  |ias8ed  before  any 
thing  further  happened  at  all.  When  i  was 
tnrnmg  my  horse  to  ride  off,  There'a  Goostry, 
says  my  lord,  another  of  the  rogues,  as  great 
a  rogue  as  any  in  Ireland,  knock  hiai  down. 
Upon  which  Mr.  Fraocia  Annesley  atmok  mo 
again,  and  a  great  many  moro  atmek  mo.  1 
was  stunned  with  the  first  blow,  and  bled  so 
prodigiously,  that  I  was  all  over  blood.  I 
a  blow  here  [t>n  his  wrist]  that  swelled  as 
as  an  e^i^ ;  and  I  had  fallen  off  my  borne,  if 
had  not  been  supported  by  a  crowd  00  each 
side,  who  were  so  near  roc  that  I  could  notfadk 
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Wbal  4iitaii08  of  lime  was  chore  between 
|he  firil  blow  and  tbe  eecooiJ,  giv«o  by  Mr. 
Fraaeis  Appealey  ? — It  was  two  minutea  after 
tbe  first  stroke,  tuat  Mr.  looesley  struck  agaio. 

Did  be  strike  you  ot'hiaiseir,  or  by  aoy  di- 
^aetipei  fiom  aoy  body  ? — He  did  oot  strike  me 
till  lord  Aqglesfa  ordereil  bind. 

Pid  you  Icafe  tbe  Curragh  immediately 
upon  that  ?— 1  did  not ;  I  thought  tbe  quarrel 
kid  been  over,  ^nd  bad  a  mind  to  slay  to  see 
•ibe  apor^  There  were  some  English  horses 
ia  ilin,  ajid  I  clappkd  my  handkerchief  to  my 
«ro«ind,  iiiH  1  migbt  etay  and  see  the  diver- 
■ion.  I  rode  forward  on  the  ground,  and  im- 
inediatel?  )  beard  the  pretender,  as  tbey 
49albNi  Mr.  Aniiesley,  was  killed.  Thinks  J, 
I'll  go  down  to  the  starting  post  to  see  what  is 
Ibe  matter,  imd  there  I  beard  that  Mr.  Anoes- 
Ity  was  in  tbe  laae  leading  to  Newbridge ;  I 
jodfs  alller  him,  and  when  I  came  about  half 
way  down  tbe  lane,  1  saw  a  great  crowd  of 

Cple  about  him,  and  found  him  lying  sense- 
,  his  arm  atripped  up  in  order  to  bl^d  him, 
hut  be  would  not  Ueed.  1  ^t  a  ohaise  that 
was  coming  by,  put  him  into  it,  and  got  a  roan 
M  go  with  him  to  hold  him  in  the  chaise  that 
Jie  abould  not  fall  out  uf  it,  and  ao  carried  him 
i0  Newbridge.  Tbe  next  morning  we  were  lo 
0>  early  to  J>ublin ;  Mr.  Mac  Kercber  said,  it 
.  was  v«ry  pnident  to  get  to  Dublin  as  early  as 
pa  could.  But  before  we  were  up,  we  wem 
jilarmed  by  the  p^ple  of  tbe  house  saying. 
That  the  bouae  waa  beset,  and  that  there  were 
ft  hundred  men,  fifty  one  way,  and  fifty  ano- 
ther, and  that  there  were  men  in  tbe  entry 
that  bad  fire-  arms.  >Ve  immediately  got  up, 
•nd  had  notliingbut  pistols  to  defend  ourseltes: 
we  thought  them  not  sufiicient  to  defend  us 
tgninst  such  a  number  of  men,  and  sent  to  the 
Jandlord  to  get  us  more  arms,  if  he  could ; 
*Fho  brought  up  a  case  of  pistols  and  a  sun ; 
jMid  we  were  determined  not  to  stir  tiU  we 
JW»\i  get  some  aasistanoe.  Mr.  Mac  £Urcher 
mod  Mr.  Kennedy  went  out  to  see  if  tbey  could 
4ifcoicr  what  number  of  people  there  were  in 
arms ;  Ihey  returned  immediately,  and  told  us, 
They  saw  a  great  number  of  people ;  ao  we 
w«pe  determined  to  secure  ourselres  in  the 
W9m%  till  we  aho«1d  ^t  asaistance.  Some 
lime  aliter  it  was  day-bght,  an  hour  or  two 
nfter,  Mr.  Kennedy^  went  out  into  tbe  garden 
•!»  try  if  he  could  see  any  body ;  and  when  he 
returned,  said.  He  saw  none :  I  went  down 
iolo  Ike  garden,  came  back,  and  was  toki  there 
mm  a  warrant  granted  bv  a  justice  of  peace, 
€n  the  complaint  of  lord  Anglesee,  against  Mr. 
Mac  Kercber,  and  Mr.  Kennedy,  and  myself. 
i  naked  l4U}y,  who  came  up  stairs  to  execute 
Ae  warrant,  if  he  was  a  constable ;  he  said  he 
WHS  my  lord  Anglesea's  steward;  tbe  con- 
ildile  was  hard  by. 

Where  was  this  f — In  the  house ;  they  came 
on  stairs,  and  shewed  the  warrant:  says  I, 
ivha^jouoasion  for  all  these  people  to  execute 
•  warrant?  Whose  complaint  is  this  upon  ?  i 
looked,  and  found  it  was  a  complaint  of  lord 
Aoglesea's.  Upon  this  JUtcy  study  We  must 
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go  back  to  the  gentleman  that  bad  jjfranted  tha 
warrant,  to  give  in  security.  I  aaid.  No,  we 
did  not  care  for  that,  we  have  got  enough  of 
this  country,  I  am  all  orer  blood,  I  don't  like 
it  so  well  to  fo  into  it  again,  and  you  see  the 
dress  I  am  m,  and  I'll  ^  to  Dublin;  and 
thinking  there  was  some  dirt  in  my  wouud,  I 
had  a  mind  to  go  where  I  migut  liaire  ii 
searched  and  dressed,  for  there  were  two  geor 
tlemen  there  that  offered  to  bail  us.  Lacy 
would  not  go  towards  Dublin,  but  insisted  oa 
our  goin^  to  the  justice  that  granted  tbe  war^ 
rant.  This  occasioned  us  to  di^ie  about  it 
till  the  constable  whispered  ua,  Naas  is  th^ 
county  gaol,  geotleinen,  aiid  if  you  say  yc^ 
wHI  go  to  that  gaol,  1  must  carry  you  there, 
whether  they  will  or  no :  Upon  this  we  U4i 
Lacy,  That  we  insirted  to  co  there,  and  if  we 
did  not  give  bail,  we  would  be  secured  ther% 
There  bemg  so  much  noise,  and  the  laadlorf 
cautioning  us,  that  there  might  b¥  danger  Af 
going  the  road,  we  sent  for  soma  people  froap 
Naas  to  come  and  meet  us ;  so  we  got  reedy, 
and  Mr.  Aonesley  and  1  would  not  go  into  thf 
ooacb. 

Who  went  in  the  coach  ?--«Mr.  Kennedy^ 
Mr.  Mac  Kercber,  and  Mr.  Carrick  went  uite 
the  coach ;  Mr.  Annesley,  Mr.  llacket,  aii4 
I,  rode  on  horseback ;  when  we  had  gone  fi 
little  way,  riding  almost  all  three  a-braast,  | 
saw  several  people  follow,  and  a  fellow  came 
galloiiing  after  us :  1  heard  the  horse  commg, 
and  I  looked,  and  saw  a  fellow  comug  up  widi 
e  gun  in  his  hand,  in  a  green  oo|U,  ande  lui^ 
man.  I  said,  I  wondered  what  that  maa% 
coming  after  us  in  that  manner  could  pieaii. 
So  I  drops  behind  Mr.  Hacket  and  Mr.  Anp 
neslev  a  little,  and  let  tbe  fellow  conie  between 
us ;  he  came  close  up  to  Mr.  Annesley,  imd 
just  as  he  was  dropping  bacjc,  1  got  up.  Imr 
.mediately  I  beard  the  gun  cocki  as  1  thouffbC 
and  I  instantly  dropped  betwii^t  buii  and  Mr. 
Annesley,  and  then  Mr.  Haoket  and  1  called 
out,  Mr.  Annttley ,  You'H  be  sbot ;  get  into  the 
coach  this  minute,  or  this  fellow  will  fire  m$ 
you.  Mr.  Anneifey  unon  AbM  alight^,  fmd 
got  into  the  ooacb,  fuio  the  fellow  said  be 


goinff  to  Dublin.  I  spoke  to  tbe  servants  |o 
bid  them  not  let  the  fellow  come  between  them 
and  the  eoach,  im^  n^d  to  Mr.  Racket,  Let  up 
keep  beti^^  bim  and  the  coach  to  prevea^ 
any  mischief.  When  tbe  fellow  saw  that,  he 
turned  back  again. 

Was  he  so  near  as  to  bear  you  give  those 
directions? — It  was  unposaible  he  could  avoid  it* 

Mr.  Mac  Munm.  W^re  there  any  others 
that  bad  arms  besides  that  roan? — ^There  wap 
a  country  fellow  by,  that  bad  e  pistol,  and 
Lacy  had  a  pistol  too. 

What  happened  after  that? — ^Assooo  as  we 
had  secured  the  coach,  tbe  i'ellow  turned  beck* 
and  Lacy  kept  behind,  and  just  as  they  sair 
the  Naas  people  coming,  tbey  galloped  up 
again,  and  they  went  with  us  to  Naas. 

What  happened  when  you  came  to  NaasP 
Tell  what  you  observed  there.-^Then  we  cao^e 
to  examine  the  aian  that  had  the  gun,  and 
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•ent  for  the  torere^,  and  desired  him  to 
cnmine  that  man ;  to  he  was  aaked,  Whoae 

Bm  that  waaP  He  said.  Lord  Angieiei*!. 
e  then  waa  aaked,  What-was  he  ttf  do  with 
it  f  He  said,  To  follow  Laej'a  directiona.  He 
then  was  asked,  What  directioDaf  He  said, 
He  fancied,  in  case  of  rescue,  he  was  to  make 


of  it.  We  asked,  If  Lacy  gt^e  him  aoj 
dhrectious  ? — He  said,  Yes.  We  aaked  then. 
What  direelioDsf  Before  he  eonid  answer^ 
Lacy  stepped  in,  and  bade  him  not  answer 
any  other  question. 

Did  yon  gi?e  in  seeoritT  there  f — ^No ;  we 
went  before  the  jostice  of  pcaee»  and  |^?e  in 
kail. 

Mr.  Dighv.  Yon  said  that  Mr.  Francis  An- 
nealey  struck  Mr.  Mao  Kercfaer  ?— Yes. 

Dra  Mr.  Mac  Kercfaer,  or  any  boiler  else, 
etrtke  Mr.  Annesley  before  he  atntck  him  .^— 
He  did  not,  nor  nobody  else. 
'  Did  you  strike  him  ?— 1  struck  him  afWr  be 
fltrack  Mr.  Mac  Kerchcr. 
'  With  what? — With  a  whip,  upon  his  slrik- 
InfMr.  Msc  Kercher. 

Dki  you  apprehend  the  qnanel  a  continued 
4me,  or  that  it  was  ceased  f — The  beginninff  of 
the  quarrel  was,  Mr.  Mao  Kercher  and  lord 
Angkesea's  speaking  together ;  and  after  Mr. 
l^ncis  Annesley  struck,  it  ceased  for  about 
two  minutes. 
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Did  not  b^lell  him.  He  dared  net  eome  aside 
witiy^im,  after  he  had  given  him  the  Kef-^N-Hs 
did  not,  until  mj  kNil  Anglessa  Imd  shaisi 
him,  and  called  him  names. 

Were  not  von  cautioued  bv  somebody  not  la 
go  to  my  kird  Anglesea?— Nopetsoo 
Us  not  to  go  op  to  him,  that  I  neard  ei: 

Did  you  yourself  cautmn  Mr.  Mae 
not  to  go  r— I  dkt  not 

Did  net  somebody,  in  your  hearing,  tel  Mr* 
Mse  Kercher,  it  waa  yottr  own  fiMlt,ifyaa 
bad  taken  my  ad?k»,tlHs  wooM  not  have  Imp- 
peaed  r— No  peisen  told  him  that»  thai  I 
know  of. 

Do  yea  Imow  Abraham  Rohiaaoa  P— I  4a. 
It  was  his  chaise  carried  Mr.  Aaaesley  to  Ncw-> 
bmhjpe* 

ilr.'  HanemrtL  We  have  a  Tasl  aiMibar  ef 
other  testimonies  of  the  geatleatoa  ef  this  oooa- 
try  to  ezsmine  aa  to  tlie  assault,  and  wluit  Imp- 
pcned  at  the  Curragh,  which  we  shall  aal  treti« 
ble  your  lordship  with,  for  #e  have  now  talmi 
up  SIX  hours  of  your  time ;  and  tlw  ^gly  far- 
'  ther  efidenee  ibst  we  shall  lav  before  yea  ta 
ooadude  this  scene,  is  to  mtrodnea  tha  peiaoa, 
who  shall  aocount  for  the  piemcditated  aoo- 
trlvance  of  tUs  bhM^k  scheme ;  who  the  parsons 
were  tbst  wers  emptoyed  to  exeeote  it;  whoae 
directions  they  were  la  have  obeyed ;  and  all 
the  preparatory  steps  taken  in  order  to  oooM  at 
this  gentleman's  lil^.  We  riiall  trsuble  yen 
but  with  this  one  witnesA ;  and,  as  it  is  a  aullar 
of  great  concerament  lo  the  publie  to  have  de- 
tected, and  to  my  clients  in  partieolar,  we  riiaO 
crave  your  indulgence  and  palieaee  to  hear 
this  witness. 

Angus  Byrne  sworn. 

Mr.  Emrtoord.  Mr.  Byrne,  begin  to  give  aa 
aecouDt  of  what  you  know,  and  what  direelisaa 
vou  received,  and  what  oouvcrsation  pamsd 
between  you  and  any  other  persons  at  Kill- 
cnllcn*brfdgc.  Do  you  know  the  earl  of  As- 
glesea  r— Yet. 

Were  yoa  huntsrosn  to  anv  pcissu,  aai 
whom  f — I  was,  to  the  esri  of  Anglessa  last. 

Do  you  know  Mr.  Jansf — I  do. 

When  were  you  hunismso  to  hntl  Anglesea  f 
— 1  parted  from  him  the  S4tb  of  Msreb  laat, 
£asler  Saturday  was  the  day,  at  hi«  own  hansa 
St  Bray. 

How  king  have  you  known  Mr.  JansP->-8is' 
years,  or  thereabouts. 

What  ia  he  to  hmi  Anglesea  f — I  always 
found  him  in  the  nature  of  an  i^eat,  or  a  num 
to  take  care  of  bis  business. 

You  know  Michael  Lacy  f-^A  do. 

What  has  he  been  to  lord  Anglesea  doriag 
the  time  yon  koew  him?— In thenature-ofa 
honse-steward,  and  ie  aell  my  kird's  woods. 

Do  you  remember  any  racce  in  HepteoAer 
last?— I  do. 

Where?— At  the  Corrai;h. 

Now  (jfive  an  account,  whether  too  saw  the 
earl  of  Anglesea,  Mr.  Jans  and  Liacy,  before 
the  races  at  the  Curraghi  at  Killcaitea-bridgti 
or  any  pUMe  ?«»I  dki. 


[Cross-examination.] 

Mr.  Spring,  Pray,  Sir,  do  you  recollect  the 
aarticolar  words  kml  Anglesea  made  use  of  to 
w.  Francis  Annesley  b«bre  he  struck  you  P— 
Ommtry,  I  did  not  know  Air.  Annesley  at  that 
time,  but  a  gentleman  said,  that  it  was  he  that 
atrtickme. 

When  lord  Anglesea  used  the  opprobrious 
ianguage  you  mentkmed,  did  not  he  say  to  Mr. 
Annesley,  There  is  he  that  struck  youf— I 
cannot  aay  that  I  did  hear  him  say  thst. 

Were  not  you  near  him  P— We  were  side  by 
aide ;  Mr.  Francis  Annesley  and  I  faced  Mr. 
Mac  Kercher. 

Might  not  he  have  received  a  bk>w  from  you 
without  knowing  who  gave  him  that  blow  P — 
Yes,  I  believe  hemiffht;  snd  did  not  know,  I 
believe,  thst  I  stru(£  him  ;  I  dare  say  he  did 
•ot  seeme,  because  he  rode  forwards  lo  strike 
Mr.  Msc  Kercher.  (» 

Do  you  believe  he  might  have  asked  my  lord 
who  struck  him  ? — I  can't  tell. 

Was  not  he  struck  by  Mr.  Kennedy  at  the 
aame  time  ? — He  was  not. 

Did  not  Mr.  Mac  Kepoher  lift  his  bsnd  in 
this  manner  with  his  whip,  upon  his  talking  to 
my  lord  Anglesea  ?— No,  Sir,  he  had  his  whip 
in  one  hand,  and  bridle  in  the  other,  and  spoke 
as  cooll  V  as  any  man  in  the  world  conid  ;  and 
before  be  went  up,  said,  He  would  have  no 
quarrel. 

Did  not  he  lift  up  tlie  butt  end  of  his  whip  P 
-«He  did  not  lift  it  up. 

Did  not  Mr.  Mac  Kercher  speak  to  my  lord 
Auffiesea  in  such  manner  as  tended  to  a  breach 
of  ihe  peace  ?«-He  did  not,  lo  my  knowledge. 
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Bcgrin,  where  yoo  flnl  taw  them,  and  tell 
gFaduallj,  fttND  time  to  time,  day  after  daj, 
aad  mpffat  after  aigbt,  wbal  paeied  frem  the  time 
yoa  firat  saw  tl^,  nntil  jroa  came  to  Naae. 
—I  will,  Sir,  Wedneedaj,  Wief  tlie  first  day 
of  tbe  nmoin^,  I  came  to  KilicutleQ*brid(|^, 
about  ten  or  eleven  o'clock,  and,  ae  I  was  gwog 
to  the  stable,  my  lord  and  Mr.  Jant  were  sti nd- 
in^  at  CaveDagh's  door,  as  I  passed  by  tbem  to 
pot  np  my  hone.  Jd  oome  time  after  Jans 
came  to  meto  the  stable,  and  asked  me,  Where 
1  had  beenf  I  told  him,  I  came  from  the 
county  of  Wexfwd.  He  asked  nie,  fiad  I  left 
Mr.  Colclooiifh  ?  I  told  him,  1  had.  He  then 
asked  me.  For  what  reason  ?  1  told  him.  On 
aooomit  of  a  sore  leg  that  I  had,  and  was  not 
able  to  do  any  thing.  Upon  that,  he  said,  I 
am  sore  yoa  mutt  know  a  great  deal  of  this 
affiur  (meaning  the  Pretender,  as  4hey  called 
bim.)  It  would  do  great  service. to  tell  as 
ifbat  yoo  know  of  it.  1  said,  I  know  nothing 
of  it,  at  present,  1  give  my  word.  Says  he, 
Yoa  can  be  of  service  to  my  lorl„  if  yon 

&;  yea  must  have  heard  a  great  deal  of  it 
him,  I  did  not  hear  a  word  of  it,  but  only 
taHdflff  about  BKss,  Mr.  Colclougfa  asked  me, 
if  I  knew  where  he  was,  and  1  told  bun  I  did 
■ot  And  then  Lacy  oaaie  up,  and  Mr.  Jans 
mat  oat ;  and  Lacy  came  to  me,  and  asked 
me,  How  I  did?  I  told  him,  Very  well ;  and 
with  that  I  walked  out  of  the  stable.  Mr.  Jsns 
desired  Lacy  to  fetch  me  in,  and  make  me 
driok ;  accordmgly  I  went  in,  got  a  drink,  fnd 
wt  eaoM  to  the  Corragfa  that  £y. 

.Gour^.  Who  came  to  the  Curragh  ? — Mi- 
chael Lacy  and  1  together,  and  saw  the  run- 
ning  that  day. .  There  was  no  great  sport,  and 
then  I  came  back  to  Cavenagh*s,  and  lay  there 
that  night:  And,  lying  there,  1  got  np  in  the 
mocning,  and  went  into  the  entry,  and  lord 
Anglesea  saw  roe,;  he  was  standing  in  the 
baoKHnde.  So,  Byrne,  says  be,  how  are  you  ? 
Very  well,  my  lord,  says  L  I  was  a  little  angry 
with  you,  says  he,  1  heard  in  England  you 
nwoTOisaie  thioffs against  me,about that  woman 
called  lady  An^esea,  and  I  find  they  are  lies, 
and  am  sorry  I  was  so  long  angry  with  you. 
Yoa  are  come  from  Wexford,  what  news  there  F 
1  lold  him.  None  strange.  Says  he.  You  shall 
gQ  back  to  Camolin  again ;  there  are  a  good 
Mck  of  hounds  for  you,  but  your  favourite 
hound  Forresteris  dead.  You  can  be  of  great 
■ervioe  to  me ;  I  sballjMiy  you  what  I  owe  you, 
and  doable  the  quantity,  and  you  shall  stay  a 
littloi  and  Biichael  Lacy  will  stay  two  or  three 
days,  for  he  has  some  business  with  you. 
Wnat  is  it,  my  lord,  says  1 1  Lacy  will  tell 
yoo,  says  he,  follow  his  directions.  So  that 
was  very  well ;  my  lord  went  to  Mr.  Annes- 
ley's  to  dinner  at  Siallysax— • 

Mr.  Harward,  Were  there  any  promises 
made  yon  at  that  time  by  any  body  ?— My 
krd  toU  me,  he  would  pay  me  what  money  he 
owed  me. 

Did  be  say  nothing  further? — He  mid.  He 
we^  pay  me  what  ho  owed  me,  and  double 
Ibt  foantity,  and  1  should  never  want. 


Goon.— Soiben  my  lord  went  i6  dinoer  al 
Mr.  Annesley's  and  some  of  the  vest  of  tha 

Kntlemen,  1  do  not  know  how  many  ;  bol 
r.  Lacy,  and*  oAe  Cavenagfa,  a  dandng^ 
master,  staid  at  tbe  hiidge ;  and  Lacy,  anl 
Cavenagh,  and  esquire  Beweley  dfned  together. 

Omrf,  What  day  was  this  ?— Thursday, 
myk>rd. 

Well,  go  on.— >Then  Lacy  ordered  me  to 
get  my  dinner,  and  af\er  1  had  dined,  there 
was  a  sneaker  of  punch,  and  Bob  Meakiae 
brought  it  in. 

WboP-^The  drawer.  And  afierthat  Mr. 
Lacy  called  ma  into  the  parloar,  and  made  m« 
drink  wine. 

Who  did  ?— Mr.  Lacy  and  Mr.  Berkeley  of 
the  county  of  Cariow;  they  gave  me  several 
glasses  of  wine  each  of  them. — Lacy  and  i 
went  to  tbe  Corragh  on  Friday,  and  we  were 
at  the  Curragh  a  good  while  before  the  nin^ 
ning ;  and  after  the  first  heat  was  over,  and 
the  horses  were  starting  the  second  heat,  Mr. 
lAcy  and  I  were  standing  at  the  starting-post ; 
says  he,  G — d,  Til  hold  you  a  crown  thai 
yonder  Is  Mao  Kercher  and  the  pretender. 
Where,  says  I  ?  There,  says  he.  So  they 
passed  up  till  they  came  almost  facing  the 
starting-post,  and  turned  off  to  the  right  to^ 
wards  the  winning-post.  Lacy  said,  he  wouhi 
shew  them  to  me.  With  all  my  heart,  said  I  ; 
So  we  rode  afWr  tbem  and  crossed  them,  and 
says  he.  That's  Mac  Kercher,  and  that's  tha 
pretender;  Would  you  know  them  again  P  I 
would,  to  be  sore,  says  L  Take  notioe,  says  h^- 
that  you  know  them^  again.  So  we  crossed 
them  again ;  we  came  to  tbe  starting-post,  and 
tbe  borsea  being  started  I  rode  to  the  round- 
hill  to  see  the  heat,  and  when  the  beat  waa 
over,  I  went  into  a  tent  and  drank  a  pot  of  bear. 

Mr.  Uarward.  When  Lacy  desired  you  tw 
take  notice  of  them,  and  asked  whether  yoo 
would  not  know  them  a^fain,  was  there  any- 
talk  between  any  persons  about  bloody  noses  P 
—Yes.  He  said.  They  will  have  good  luok. 
if  they  have  not  broken  heads  aid  bloody 
noeea  before  they  leave  this  ground. 

Was  that  before,  or  atWr  he  desired  yon  to 
take  notice  of  them^? — It  was  after. 

Now,  go  on.-*8o' then,  I  tell  you,  we  oama 
to  the  starting-post,  and  went  round  the  course  ; 
and  I  went  into  a  tent  to  drink,  and  while  I 
was  there  I  heard  there  was  a  quarrel ;  and 
hearing  that,  I  got  np,  and  saw  people  gal* 
loping  down  towards  llallymany ;  and  when 
the  race  was  over,  I  went  to  Cavenagh's  that 
night  again :  So,  coming  there,  I  did  put  np 
my  hone,  and  had  him  turned  out  to  grass  | 
and  my  lord  Antrim's  keeper,  Arthur  Coock, 
met  me :  We  went  in  and  called  for  a  bowl  of 
punch ;  we  drank  about  the  third  part  of  it, 
and  Mr.  Lacy  came  in.  •  So,  Angus]  says  he. 
Your  servant,  Mr.  Lacy,  will  you  sit  down, 
says  I,  and  take  a  glass  of  punch  ?  1  came  in,- 
says  he,  with  design  to  drink  with  vou.  So 
we  drank  till  the  bowl  was  out,  and  i  called  to  i 
tbe  drawer  to  set  another.  Says  Mr.  Lacy, 
Aogosi  yoa  ibiui  drink  no  more^  f9r  you  shall 
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go  to  beil,  I  ihall  wait  jroa  Id  Ao  wamthg 
opOD  eonest  losineM.  Bo  ko  wool  op  ■Unra 
Am  sow  bm  go  to  bed. 

Frmjy  do  yoo  koow  of  toy  piitoli  or  firo* 
irnu  tnat  wmo  a-dnrgii^  that  oigbtf — I  wiH 
toHrou  by-ond-byo. 

Well,  go  on.— Theo,  Sir,  orbeo  f  went  to 
bed  I  lay  there  till  io  tbc  morning  Lacy  caoio 
mod  called  ino  op  betwixt  one  and  two  o'dook ; 
I  ffot  up  and  f  dressed  myself,  and  he  waited 
ttnl  dressed  myself. 

Court.  What  time  did  yon  go  to  bed?— >1 
went  to  bed  between  10  and  11  o'clock,  I  be- 
heft ;  1  got  np,  be  brooght  me  down  Hairs  iotd 
tbe  kitchen,  where  Mr.  Jans  was,  and  ie?eral 
Other  ifontlemen,  and  they  were  ofaargfaig 
dad  pnming  arms  when  I  cane  into  tho  kit- 
ehen. 

Who  were  tbey?— There  was  Mr.  Jans, 
CoTenagh  tho  dandng- master,  ooo  WilKams 
of  Piceadillv,  a  gentlMoan  they  called  capt. 
IBlowart,  and  my  lord's  nephew. 

What  were  tney  doing f— They  Were  ehar- 
ging  and  priming  of  arms. 

What  ormar— Pistols  and  small  pieoei. 

What  pieces  P— A  fozee,  travellulg  pieeet. 
*  Well,  go  on.— Mr.  Jansastked  me,  WouM  I 
drink  ?  1  told  him,  I  would ;  so  the  drawer 
irottgfat  a  mng  of  ale,  and  Mr.  Jans  afterwards 
gare  me  a  case  of  pistols.  What  am  I  to  do 
whh  these  ?  says  I.  Yon  are  to  go  along,  aaya 
ho,  with  Mr.  Lacy,  and  von  are  to  take  his 
direetionB,  heMI  tell  jrou  what  to  do.  Then  I 
told  him,  My  horse  is  at  grass,  I  must  send  out 
fc  him  befbre  I  can  go.  Mr.  Jane  said.  You 
iiust  ride  my  horse.  I  then  colled  fbr,my  sur- 
toa^coat.  tie  said,  I  roost  not  ride  in  it,  bat 
(0  as  1  was,  it  will  be  cumbersome  to  you. 

For  what  reason  ?— 1  cannot  tell.  Mo,  with 
that,  the  groom  went  out,  and  saddled  Mr. 
Jans's  horse,  and  the  other  horses,  and  Mr. 
Chapman  my  lord's  gentleman,  and  Michael 
Doyle  the  groom,  and  Blr.  Lacy,  and  I  went 
out.  I  got  Mr.  Jans's  horse,  and  mounted  biro 
in  the  road  at  the  end  of  the  stable,  and  they 
all  got  on  horse-back  ;  and  as  we  got  to  tho 
Aior,  tliere  was  a  number  of  fellows  with  pitch- 
forks and  staf  es,  1  beliere  twenty  of  them  ; 
sod  we  turned  along  thoroad  towards  Kinua; 
and  when  we  came  as  far  as  Castlemarttn,  then 
I  asked  Lacy,  Where  we  were  going?  He 
said  to  Newbridge,  to  Uke  Mr.  Mac  Kercber, 
Mr.  Goostry,-  and  Mr.  Kennedy,  fbr  tbe  as- 
oaolt  at  the  Curragh,  for  strikmg  Mr.  Francis 
Annesley  and  my  lord.  I  aaki,  I'm  sorry  yoo 
did  not  tell  me  this  befbre,  for  I  am  sorry  to 
have  any  hand  hi  it.  Sure,  said  Lacy,  you  are 
not  afraid,  yon  need  not  fear,  what  are  they  to 
you  ?  What  are  you  to  eipect  from  them  P 
If  you  wanted  me  to  go  with  yon,  I'd  go  far- 
ther than  ibis  with  you.  8o  we  went  for- 
ward to  Newbridge,  and  when  we  caitte  near 
the  house,  tbe  signal  was  given,  that  none  of 
the  fellows  should  eo  to  the  house,  hut  one 
'fironnan,  a  tenant  of  Mr.  Annesley'a  of  Bal- 
Ijrsaz  as  I  heard  after,  tho  constable,  Mr. 
liicy,  and  I. 


What  waa  tho  oooalahlo'i  M«of«^i 
toH  his  Dame.  So  when  wo  w«it  ia, 
woat  intoaKttlorooiBoatholaA-haBd-aidoof 
tho  door,  called  for  whito-wiae,  asked  mo  to 
ooHM  IB,  and  we  drank  it  together^  aad  Bri»« 
naa  and  tho  constable  went  idto  a  looa  ow  the 
right-hand  ao  yoo  go  «p  stairs,  and  got  alOi 
and  they  were  there  for  a  while;  aod  by  aadhyO 
oooMs  dowD  stairs  Mr.  Mao  Kerofaer,  abm 
half  an  hour  after  wo  wore  thero  9  aad  ho  mmm 
down,  and  that  time  I  pohiled  at  tho  ooastdUoi 
that,  That  was  Mr.  Mae  Kercher^  aad  Ad  oia« 
stable  oaiae  op,  and  1  aaid,  Tbat*a  ho,  Ihal^ 
your  prisoner,  take  him.  80  Uio  ODoatahla 
eaaio  up  and  said.  You  aro  tho  king's  prM 
iooer.  With  that  Lacy  camo  oot  oad  tsM 
him  lie  had  a  warrant  against  biai  for  ao  ao* 
aault  00  hwd  Angleaea ;  aad  Laoy  and  Iho 
coDStaUo  weot  op  staica  with  hiai)  I  dkl oot s 
And  tlio  other  geatlomen  above  stafara  woro 
takeo.  In  about  an  liour  Mr.  Loey  seat  Chap  ■ 
mao  and  the  groooi  to  my  lord,  to  lot  km 
know  that  they  were  takeo;  aod  Doyle  tho 
groom  lelt  the  goo  and  the  pistol  be  bad  ho- 
hind,  by  Laey's  dhoctiooa.  80,  ia  ii«M  tiaso 
after,  I  bdieve  ao  boor,  tho  gaatiamao  gol 
loto  the  coach,  md  Brenoao  got  Doylo^  um 
tol  and  pot  ft  in  his  boaom ;  Mr.  Laoy  hod 
bin  case  10  his  pockets,  aod  took  tho  goo  io  hit 
hand,  aod  a  quarter  of  a  bbIo  b^nod  tha 
liridge  gave  me  tho  gOo. 

How  near  the  mn  was  this  bridgo  P— At  ocor 
as  from  this  to  tho  naarket  hooio.  So,  a  UmIo 
while  after,  aa  I  sakl,  ho  gavo  me  tho  gone 
Here's  this  gon  for  yon,  says  ho,  yoor  brted 
is  baked,  you  shall  be  provided  for  while  ooO 
live ;  and,  says  he,  you  are  to  oao  this  Ihoigi 
fire  at  the  pretender,  bo  aore  do  not  mias  Moi  | 
wo  have  horses  to  carry  us  off,  aad  oovor  A«r^ 
if  we  are  taken,  we'll  mako  a  resooe  of  it,  oni 
have  people  eiM^igh  here  to  prove  it  for  ua. 

Repeat  those  worda  that  he  said  to  yoo.*-* 
Angus,  saya  he,  yen  shall  bo  provkM  for, 
yoor  bread  is  baked,  tire  at  him,  aod  oevoT 
foar,  we  have  good  honea  to  carry  os  of,  aad 
if  we  are  ukeo,  well  o»ko  it  a  reseoo,  wo 
have  people  to  prove  h  for  os,  and  there  io  0000 
that  ean^rove  it  affaioat  us. 

Mr.  Harmmrd,  Whco  ho  gaveyoo  tho  no, 
what  did  he  desire  voo  to  do  ? — Re  dcsirod  mM 
to  fire  at  Mr.  Anoealey.  I  will  oot,  aaya  I|  oot 
have  any  hand  in  it  for  all  the  world. 

What  .followed  after  that?— I  bcKovo  WO 
went  aboot  as  for  aa  Morristowo,  when  thtrt 
was  a  mob  met  as  io  tbe  reod.  At  tooo  ao  Mr. 
Lacy  aaw  them,  They  are  cooHog,  sayt  be,  to 
rescoe  Mr.  Aonesley  ;  Now  Is  yoor  time.  thf«% 
is  00  foar,  wo  can  OMike  it  a  foir  reseoo,  ond  gh 
yoo  on  ooe  side  of  the  oeach,  and  III  go  ofi 
the  other,  and  if  yoo  mist  him,  I'll  hit  him. 
With  that  he  took  toy  pistol  out  of  mt  bolster. 
Whst  do  yoo  tako  my  pistol  for,  thkl  I P  Ho 
taid.  Yen  have  anotlier  pitlol,  and  well  hovo 
three  shots  a> piece,  says  he.  I  have  it  not,  Ibt 
Brennan  has  it,  sayt  I,  aad  1  will  have  00  hand 
at  all  m  any  man's  blood,  aod  will  not  commit 
murdor..  JioItaMtopIt  thtiitth  isM,aai 
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he  to  the  #tb<r,  aod  1  did  do  ikiote,  md  he  fell 
back  again. 

Ha  made  a  fortlMr  applksatimi  to  yoa  whea 
be  saw  tlie  people  oomiog  trom  towards  Naas  ? 
— Ye«,liedfid. 

Where  was  Mr.  Aanesley  at  thii  time,  on 
hatachack,  or  in  the  coach  ?— In  the  Coach. 

How  soon  before  ibis,  of  seein^^  the  people 
naming  from  Naas,  was  It  that  Mr.  Annealey 
gal  into  the  coach  ?-~l  belief  e  about  a  mile  be- 
jittd  that  place,  where  wo  saw  the  people,  but 
1  eaaooi  be  sure, 
la^Well  now,  while  Lacy  was  persnadhig  yon 

S^  these  indocementa  and  promise  to  shoot 
r.  Annesley,  pray  bow  many  miles  might 
1NMI  have  gone  along  with  one  another  from 
M  first  time  that  ha  began  to  discover  his 
mind,  and  give  yon  directions  P — I  believe  near 
three  milaa  from  Newbridge,  better  than  half- 
way, before  the  people  from  Naas  met  us,  th^re 
er  thereabouts. 

Yo«  had  gone  a  mile  afler  Mr.  Annesley  got 
isto  the  coach  before  yon  taw  the  people  ?— 

jf  SB» 

Whereabouts  was  it  that  Lacv  first  applied  to 
2on  to  persuade  yon  to  shoot  Mr.  Annesley  ? — 
be  began  that  minute  after  be  gate  ma  the 
gm,  luid  he  hehl  the  discourse  till  Mr.  An- 
■ealey  went  into  the  coach.  v 

After  that  did  be  renew  his  applications  P — 
He  told  me,  that  sore  1  did  not  fear,  that  I 
never  was  a  coward,  and  that"  I  need  not  f^r 
ftow,  -and  that  I  might  be  done  for  as  well  aa 
any  man  of  the  world. 

Bt  wham,  pray  ? — He  told  me  by  my  lord 
Aogleaea. 

Was  there  any  mention  of  any  thing,  upbn 
ymv  refbsal  to  contrive  vour  escape  P — He 
aaid.  That  I  need  not  fear  if  he  was  killed,  for, 
am  he,  we  have  two  good  hoiveato  carry  us 
oUf  and  we  have  three  shots  a-piece,  and  ahall 
he  brought  ofi*  in  case  we  are  tak^. 

By  whose  means  dkl  he  promise  you  should 
be  carrieil  off? — He  said  these  very  words; 
Wbea  I  told  him  I  would  not  do  it,  nor  have 
My  band  in  it,  he  aaid.  You  need  not  fbar,  for 
you'll  ha  done  for :  uever  fear. 

Did  you  get  to  Naas  P— Yes. 

We#a  you  brought  to  any  magistrate  there  ? 
—We  were  brought  into  the  house  of  Drake 
there,  and  I  went  out  with  the  two  horses  to 
the  backside ;  and  I  came  in,  and  gave  the  gUn 
to  Drake  to  put  up,  and  went  into  a  street- 
WMt,  and  called  for  some  drink.  So,  in  some 
fhoe  afler  the  aovereign  came,  and  examined, 
Who  gave  me  the  gun?  I  toM  them,  Mr. 
Laev.  They  asked,  if  it  was  my  lord's  gun  ? 
J  laid  them,  it  was. 

Comtt,  And  whose  was  it? — It  was  my  lord's. 

How  loag  have  you  known  the  gun  P — 1 
have  knows  it  these  six  years. 

Js  it  a  gun  of  vahic  P-~It  is  a  screw  gun. 

Did  Tou  chaige  that  gun  P— It  was  )iot  I 
charged  it. 

Do  you  know  who  did  P— I  ctoUot  tell  who 
did. 

Wtf I  fo  OB.M.«0  thei  tfai^  M^  tte,  iiiiat 


was  T  to  do  with  it?  Why,  fays  I,  I  was  to  be 

directed  by  Mr.  Lacy,  and  to  do  what  he  wooM 
have  me.  So  then,,LAcy  said,  You  are  not  to  tell 
any  thing  to  any  maa  here.  Then  I  staid  tbei^ 
some  time,  and  I  thought  to  go  back  to  Kill* 
cullen-bridge  for  my  wallet;  and  my  lofd'a 
man  comes  up  to  me  to  Drske's  house,  and 
said,  You  must  gro  to  Dublin.  Says  I,  John, 
I'll  not  go.  SajTS  he,  my  lord  ssys  you  must 
follow  him  to  Rathcoole.  So  I  went,  and  wtf 
lord  was  going  off  as  1  got  there.  Mr.  Jana 
gave  me  a  shilling  to  get  my  dinner,  and  Lacy 
stayed  with  me.  We  went  on  to  Dublin  to- 
gether, and  I  was  hired  the  next  day  by  Laav* 
mr  the  same  wages  I  had  before  from  mv  lorJu 

Mr.  Harvard,  What  da^  was  it  lord  Angle* 
sea  spoke  to  yon  at  filicollea-bridge  r«-» 
Thorsdav.  \ 

Was  this  apart,  or  hy  the  plaoe  he  met  yaa 
In  P-^In  private,  in  the  backside ;  I  was  standi 
ing  in  the  entry  leading  from  the  kitchen,  and 
my  lord  was  in  the  backskle ;  he  caMed  aM^ 
and  said  the  words  I  have  told  yoo  b^ore« 

Did  he  take  you  privately  or  not?— «He  took 
me  about  as  far  as  from  this  lo  that  door,  inla 
the  back* yard. 

Was  any  person  preaent  when  be  spoke  to 
ytm  P— Nobody  was  there  then. 

Cottrt.  You  did  not  charge  aay  of  the  arma  P 
Idid  not. 

Do  you  know  who  abaiged  th^  gun  P—I 
cannot  tell« 

Did  not  ytfn  aee  people  charging  amis  that 
morning  P-*I  aaw  people  in  the  kiiehen ;  tiMj 
were  pnming  of  them. 

Did  you  see  any  body  charge  them  P — t  saw 
Mr.  Jans  charge  them ;  it  was  he  gave  me  the 
case  of  pistols. 

Mr.  Ihgh^,  I  would  ask  him  whether,  aa 
Jans  l^ave  him  the  pistob,  he  got  aay,  and  what 
directions  from  Jans  P 

Court,   He  said,  I  was  to  fiiRoW  Lacyls  ^di- 
rections, and  I  waa  to  Ibllow  what  he  bade  me. 
[Cross-examinatk>n.  1 

Mr.  Morgan,  Did  you  refuse  Lacy  to  hava 
your  hand  in  Mood  P--I  did. 

Did  not  you  consent  to  Bdnrder  Mr.  An* 
nesley  P — I  never  did. 

Did  you  not  ride  op  to  Mr.  Hacket  ond  Mr. 
Annesley,  with  your  gun  rested  upon  yonr 
saddle?— -I  did,  and  Md  it  tbia  way  en  my 
thigh. 

On  what  accoont  did  yon  dojoP— -I  rode  op 
as  Mr.  Annesley  was  going  into  the  coach. 

How  did  you  hold  the  gun  then? — It  waa 
upon  my  thigh. 

Was  your  hsnd  upon  the  cock  P-^It  waa. 

Was  the  gun  cocked  P— It  was  not  cocked  ; 
nor'oan  I  say  that  I  did  cock  it. 

In  what  manner  did  yon  hold  the  bridle 
aud  the  gun  P — It  was  in  my  right  hand  I  hml 
m^  bridle ;  I  gave  my  whip  to  the  constable, 
thinking  it  too  combersome  ;  I  had  my  right 
hand  on  tlie  bridle,  and  the  left  had  the  gua 
with  my  thumb  on  the  cock. 

Did  you  cock  up  the  gtnP*^I  camiotMy 
that  I  did  cock  it  up. 
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Was  it  cocked  ?— I  bad  Um  cock  half  baH, 
umI  let  it  down  again. 

How  long  was  this  before  Mr.  Anoetlej 
weotioto  f&  eoachf— Juatas  be  was  going 
to  alight 

In  how. long  time  after  did  yoa  torn  bnck  t 
A  man,  one  BemanI  Neale,  came  lo  me,  and 
kent  me  back. 

How  long ;  half  an  boar  was  it  ?— No  ; 
only  the  coach  went  on  a  little  before  us. 

Did  jou  go  from  Newbridge  with  an  intent 
to  goard  them  P— I  did. 

How  near  did  you  ride  to  the  coach  all 
along,  till  you  met  the  people? — Sometimes 
Bear,  and  sometimes  at  a  distance,  and  was  not 
above  fifty  or  a  hundred  yards  at  the  most  from 
it;  nerer  further,  but  sometimes  nearer. 

How  many  serrauts  attended  Mr.  Mac  Ker- 
cber  and  his  company  ?— I  caunot  tell ;  1  took 
notice  of  one  that  kept  by  the  coadi-door  all 
the  waj  ;  there  was  such  a  number  of  people 
along  tno  road,  that  I  could  not  tell  which  were 
servants,  and  which  not. 

How  many  people  might  there  be  in  all  ?— 
A  good  many,  1  cannot  tell  the  number ;  I 
behere  the  matter  of  thiKy  or  forty  in  all. 

iVhat  number  attended  these  gentlemen  aloiig 
with  you  and  Lacy  to  Morristown  ?*Tbey  at*^ 
tended  them  as  well  aa  I,  and  went  all  the  way 
toNaas. 

Did  not  you  ride  in  company  with  them  to 
Morristown  ? — I  did. 

Where  and  when  then  had  L«cy  the  frequent 
opportuuiiies  you  mention,  to  make  the  appli- 
cations  to  you  to  take  away  Air.  Annesiey's 
lifo?-*Why,  because  we  kept  company  to- 
gether all  along,  and  the  rest  vi  ent  on  before  us ; 
we  went  slow  as  our  horses  could  ivalk  ;  the 
constable  was  on  one  side  alon||^  the  coach  eom- 
■UMily,  and  Breiman  was  betore,  and  I  took 
DO  notice  of  the  rest  one  above  another. 

Now,  Sir,  I  would  ask  you,  did  not  jron, 
between  Newbridge  and  Morristoviu,  frequently 
ride  up  to  the  coach,  and  just  behind  it?— -I 
4id. 

With  Lacy  ?— Yea ;  and  he  and  I  were  oon- 
Btaotly  together. 

Mr.  Spring.  How  far  is  Kinna  from  Castle- 
martin? — About  half  a  mile;  it  is  not «  mile 
out. 

Did  yon  not  ask  Lacy  there,  what  it  was 
you  were  going  upon  ? — ^I  did. 

Did  not  he  tell  yon,  to  arrest  the  gentlemen 
for  assaulting  iny  lord  Aoglesea  ? — He  did. 

Was  any  body  in  conversation  with  you  ? 
—Nobody  was  by. 

Was  nut  Chapman  with  you  ? — He  was  be- 
fore us. 

NoMT,  did  Lacy  at  that  time  communicate  to 
you  any  desi^^n  of  taking  Mr.  Annesiey's  lifo  ? 
•— Ni»|  at  that  time,  he  did  not. 

When,  then?— Not  Ull  I  went  orer  the 
bridge,  and  be  gave  me  the  gun. 

How  far  were  you  from  the  bndge  of  New- 
bridge, at  tbe  time  of  his  giving  you  the  gun  ? — 
Just  beyond  it;  at  the  two  cabiHosthat  are 
Iheft. 


Hew  many  yards  do  you  think  il  was  F— I 
oumot  tell  the  number  of  yards. 

You  know  where  King  hvesorer  tbe  way  f 
— Ido. 

Was  it  as  manj  yards  as  bb  bouse  fran 
this?— 1  cannot  tell  you  to  the  number  of 

▼ards;  butit  wasjust  at  the  house oo  the r%hl 
hand. 

Are  the  oibbins  from  th«  bri^  Ikrthff  thna 
tbe  houses  over  tbe  way  from  this  court -boMS  I 
—I  cannot  tell  that ;  but  it  is  hard  by  thobridg*. 

At  the  time  that  he  gare  you  the  gas,  Wi# 
the  coach  on  before  you  ?— >It  was. 

How  far?— Just  afore  us,  and  w«  rodt  op' 
to  it 

Were  all  the  other  attendants  bebiiid  thm 
coach  at  this  time?— Some  behiod  aad  aouM 
before. 

Wert  not  the  greater  part  of  then  behind? 
—1  do  not  know,  for  1  never  muided  to  reckon 
them. 

Did  not  they  aD  leave  the  ikm  akNig  with 
you  ?— 1  cannot  tell. 

Did  not  a  mat  many  of  them  ?— Ye*,  n 
great  many ;  I  do  not  know  the  number. 

Did  you  perceive  any  body  near  you,  wheo 
Lacy  gave  you  this  gun  between  the  bri4g« 
and  the  booses  ?— I  do  not  know ;  1  bdme 
there  was  people,  to  be  sore. 

Well  then,  did  ho  tell  yoo  then  you  worn  to 
takeaway  Mr.  AnnesUry's Ufe?— Before  I  wci$ 
three  hundred  yards  lieyood  it  ho  did. 

Yoo  went  from  Ratbcoole  to  DubUo  wilh  ' 
him  ?— I  did. 

Yoo  were  hired  w  Doblin?— I  was.  by  tncyt 
for  lord  Anglesea. 

Did  you,  when  you  were  hired,  go  to  lord 
Anglesea's  house?—!  did  not  go  to  kml  AogleT 
sea's  boose,  but  kept  my  horse  opoo  the  Mer- 
cfaant-Qnay  at  my  lord's  inn,  and  there  kcfi 
for  n  week. 

Where  did  too  go  from  that  inn  ?— I  weo| 
to  the  BoU's  Head,  in  Abbey-stroet,  nod  ksfC 
there. 

Where  did  you  go  from  that?— I  went  to 
mv  service  ;  two  daya  before  Christmas-eve  1 
left  town. 

Where  did  yon  go  to?-  -I  went  to  Cameiin  ; 
my  lord  gave  me  his  hounds  and  my  own  horsa^ 
and  said,  Tliere  was  another  mare,  n  black 
chaise- mare  I  might  ride ;  but  1  did  not  liko 
her,  and  I  took  my  own  horse. 

How  long  did  you  sUy  there  ?— I  sUyod 
there  till  March,  till  after  the  assises  of  Naai, 
aud  that  I  heard  there  that  I  was  indicted,  and 
that  Lacy  was  come  home ;  I  said  it  was  ver/ 
hard  1  snould  be  obliged  to  run  my  counti^^ 
when  I  had  done  uothing  to  deserve  it. 

How  came  you  to  leave  my  lord's  service  f 
1  asked  Lacy  hrst  for  monev  to  buy  shoes,  and 
he  would  give  me  none ;  I  then  said,  I  would 
bUy  no  longer ;  delivered  up  the  bounds  to  the 
keeper,  and  the  horse,  and  so  came  to  Michael 
Lacy's  house  in  Camolio,  got  a  dram  there, 
and  came  towards  Dublin,  and  lay  at  Bray, 
and  came  tbe  next  day  to  Dublin,  and  put  up 
my  horse  at  tbe  York-Mioitcr.     Then  1  wiot 
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In  my  lonTt  boose,  and 'when  I  saw  my  )on1, 
he  asked  me,  ^hat  I  came  there  forP  I  told 
him,  I  had  neither  clothes  nor  money,  and  in 
dread  of  the  indictment  found  against  me  at  the 
•sstzes.  WeH,  says  he,  stay  in  town  a  little, 
and  ffo  Co  Camolin,  and  bring  ap  some  hoonds 
that  1  hare  giren  to  my  lord  Tyrone;  and 
asked  me.  If  Fortune's  bound  was  at  home  f 
attd  said.  Fortune  he  would  not  gire  him. 
And  one  morning,  when  my  lord  went  to 
Bray,  I  went  to  him  for  some  money,  and 
fbund  he  was  gone;  and  I  went  to  nim  to 
Donnybrook :  Sore,  says  I  to  one  of  the  ser- 
▼ants,  he  would  not  go,  and  not  leare  ine 
money !  Oo  to  Donnybrook,  says  be,  and  vou'll 
ineet  him  there ;  be's  gone  in  a  hsckn^- 
ooacb,  and  is  waiting  till  his  own  is  ready. 
I  accordingly  went  and  met  him,  and  I  walked 
in  my  boots.  He  asked.  What  brought  me 
there,  and  made  me  wear  boots  ?  1  told  him, 
Because  I  had  no  shoes,  nor  money  to  bity 
any,  and  came  to  get  some  from  him.  He 
swore  ho  would  give  me  none;  and  seeing 
that,  1  asked  the  coachman  to  carry  me  to 
Dublin.  My  lord  said.  Do  not  go  ;  and  said, 
He  wmild  gi?e  me  half  a  guinea,  and  bid  me 
follow  him  to  Bray,  and  that  (  should  then  go 
to  Camolin,  and  carry  the  bound  to  my  lord 
Tyrone  ;  and  then  be  would  make  a  present 
of  roe  and  some  hounds  to  some  gentleman  in 
England.  Ailer  this,  Joe  the  coachman  told 
liim  I  made  a  great  noise  for  money  in  Dub- 
lin ;  80  my  lonTcame  out  again,  and  called  me 
Mr.  Byrne  ;  when  he  called  me  Mr.  1  thought 
he  wis  angry  with  me,  and  he  came  and  gave 
nt  a  chuck  under  the  chin,  and  said.  You  vil- 
lain,  do  you  make  a  noise  about  my  bouse  ? 
get  about  your  business.  Green,  his  nephew, 
bade  me  not  go  away,  but  to  beg  pardon,  and 
I'd  get  half  a  guinea  ;  and  afterwards  mv  lord 
came  oat  and  gate  me  half  a  guinea ;  and.  Fol- 
low roe  to  Bray,  aays  he. 

Did  you  e?er  threaten  my  lord,  and  tell  bim. 
It  should  be  worse  for  him  if  he  did  not  pay 
your  wages? — 1  never  did. 

Do  yam  know  Thomas  Stanley  ?•— I  do. 

Is  he  any  relation  to  your  wife  ?— I  do  not 
know  bat  he  was  a  relation  of  my  wife's. 

What  character  has  he  ? — Aye,  aye,  he  is  a 
wy  honest  man. 

Mr.  Spring,  I  desire  the  jury  may  take 
satiee,  he  says  Stanley  is  a  Tery  honest  man. 

Mr.  Mac  Manus.  He  does  so;  but  erery 
bo^^  aiay  easily   see  in  what  manner  m 

Witness,  But  he  is  a  noted  fillain  in  Dublin, 
and  as  any  man  in  Ireland. 

Do  you  know  Mr.  Francis  Amiedey?-~I  do 
Terr  well.. 

Had  yoa  any  oon? ersation  with  him  return- 
ing IWm  the  Wexford  assises  about  lord  An- 
fiesca  f-— I  had ;  I  told  him  at  Killcnllen- 
'Cridga'lbe  gross  usage  I  bad  from  my  lord, 
that  I  got  no  money ;  and  he  said  he  would 
■peak  to  eooosellor  Annesley ;  snd,  says  he, 
•yon  shall  be  ordered  your  wages. 
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expressions  if  you  were  not  paid  f— I  made  no 
use  of  any  threatening  expressions. 

Were  you  ever  in  England  ? — I  was. 

How  long  was  it  that  yon  went  there  after 
this  conversation  ?-~About  a  month,  I  am  sure ; 
I  cannot  tell  what  time,  for  I  bare  not  the  day 
of  the  month ;  I  went  soon  after,  but  cannot 
tell  the  time. 

What  business  carried  yon  to  England  f — I 
tell  you.  First,  I  went  there  to  see  two  sisters 
I  ba?e  married  there,  and  a  brother  1  hare 
married  there.  Secondly,  i  was  in  dread  of 
these  indictments,  snd  as  1  was  bred  and  bom 
in  this  country,  snd  n(^i  noted  for  any  thing 
that  was  bsd,  I  went  to  England  to  beg  the 
gentlemen's  pardons,  and  try  if  I  could  clear 
myself. 

In  what  part  of  England  are  your  sisters  and 
brother?--^!  have  a  brother  lires  in  the  Coal- 
yard,  be  is  in  the  ffuards ;  one  of  my  sisters 
lif  es  at  St.  Mary  Axe,  next  door  to  the  Hoop 
and  Grapes ;  the  other  sister  is  married  to  a 
chairman. 

Was  not  this  in  April  you  went  OTcrf — I 
cannot  swear  to  the  month,  nor  the  day  I  left 
Ireland. 

How  many  wedis  after  you  left  lord  An* 
glesea  were  yon  in  Dublin  7 — I  cannot  tell. 

Was  it  a  month  ?— I  cannot  swear ;  1  beliere 
it  was  a  month. 

Do  you  kuow  Mr.  M*Kercher  P — I  do. 

Did  you  see  bim  in  England  f — 1  did,  is 
London. 

How  long  were  yon  in  London  before  you 
saw  him  ?— 1  beliere  ten  days  before  I  seen 
him. 

Were  you  inquired  after  by  bhn,  or  did 

ou  enquire  for  him  f— Indeed  I  enquired  for 

im. 

When  you  met  bim,  did  not  you  give  him 
the  account  you  have  mentioned  here  P— -I  gava 
him  no  account ;  I  gave  them  to  a  gentleman 
that  draw  them  in  Dublin. 

What  gentleman?— To  the  best  of  my 
knowledge  his  name  is  Batly. 

For  what  reason  was  it  that  yon  never  dis* 
dosed  the  matter  till  April  P—- 1  would  not  then, 
but  only  that  the  indictments  were  found  against 
me  in  the  county  of  Kildare. 

Who  is  Baily  P — An  attorney. 

Where  does  lie  live  P— I  cannottell  the  place; 
to  the  best  of  my  knowledge  he  lives  in  Gol- . 
den -lane. 

Is  not  be  now  in  this  town  P-^  1  cannot  tell ; 
I  have  not  seen  him  to  my  knowledge. 

Where  do  you  say  he  hves  P— To  the  best  oC 
my  knowledge  his  oflice  is  in  Golden-lane. 

Is  he  a  yotmg  man,  or  middle-aged  P— He  is 
a  young  man,  a  middle-aged  man,  tall  and  long 
visaged. 

ow  came  you  to  find  him  P-~I  sent  a  man 
for  him. 

Were  you  acquainted  with  him  then  P — I 
was  acquainted  with  him  two  days  or  three  be- 
fore. 

How  came  you  acquainted  witb  biro  P-^A 
friend  af  mine  rtoooimeqded  me  to  him,  that 
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lie  WW  iltlbr  ny  •enrtce»  tbil  I tlHNild enplof 
bim  to  give  dot  testimoDV. 

Where  did  lie  draw  tait  tertimotty  fiiryeu  ? 
'v*— He  drew  U  for  me  in  the  botiee  of  Robert 
KeoDcdy  on  the  BUed-Quey. 

Who  wee  present  when  he  drew  il  ?-* No- 
body was  present  but  himself  and  ne. 

who  wrote  the  words  you  said  7 — He  ia  the 
person  that  wrote  the  words  himsalf. 

Was  Mr.  Msc  Kercher  in  England  when 
Ihia  was  done  f — He  was. 

Waa  there  no  dra«iglit  of  what  yon  had  |o 
ny  drawn  by  your  direction!  httfore  Mr.  Bail? 
drew  that,  by  any  one  oIm?— 1  had  myself 
irawn  one  before  that. 

Br  whom  T — f  do  not  know  the  man. 

Where  was  it  drawn  ? — At  Mr.  Robert  Kcn- 
•edy's. 

Ive  first  time  ? — ^The  first  time  and  second 
lime  too. 

Did  you  shew  Mr.  Daily  any  draught,  but 
what  you  ga?e  out  of  your  mouth  ?•— Idid  not, 
Mr. 

What  did  you  do  with  your  first  draught?— 
It  was  tore  to  pieces. 

Had  you  aiiy  paper  drawn  for  you  io  Eng- 
land ?— 'Aot  for  me,  indeed. 

Hare  you  any  paper  of  instructions  about 
you  what  yon  were  to  swear  ? — I  bare  not. 

Did  you  swear  to  the  examinations  you  gave 
in  thn  kingdom?-^!  did. 

Before  whom? — I  do  not  know  the  master 
in  Chancervi  1  Covfi^i  bis  name. 

Where  does  he  hvef — He  lives  about  Chan- 
cen'-lane. 

Is  Mr.  Baily  here  ? — I  cannot  say  that  he  is 
liere. 

Who  advised  you  to  go  to  that  master  in 
Chancery  ?— Myself. 

Did  any  body  attend  you  there?— Mr.  Baily 
attended  me. 

Did  he  read  it  and  sign  it  ? — He  did. 

Who  paid  for  that  sweariog?— I  did  ;  I  Itor- 
rowed  tne  money  from  Mr.  Robert  Kennedy. 

Where  did  you  live  from  the  time  you  letl 
lord  Angleaea  till  you  lived  with  him  again  ? — 
I  lived  with  Mr.  Coldough,  and  Mr.  Gerard  in 
Dublin,  and  Mr.  Marsh. 

How  long  did  you  live  with  Mr.  Coldough  ? 
— ^About  seven  months. 

Where  did  you  live  aAer  that?— Lord  An- 
glesea  put  me  io  the  Marshalsea. 

For  what? — 1  will  tell  you  for  what  I 
came  to  demand  my  wages  and  my  wife's 
wages,  that  lived  with  him  seven  months,  and 
IBy  Joni  would  give  me  no  money  at  Bray,  but 
aaid,  my  wife  waa  the  vilest  wooian  upon 
«arih  ;  and  I  said  I  was  very  sorry  his  lordship 
thought  ao ;  and  he  gave  me  a  shake,  and  saiu, 
my  children  were  not  my  own. 

But  what  did  he  put  you  in  the  Mamhalsea 
for?— He  put  me  io  for  a  sham  writ  for  iOL 
and  I  cannot  lell  what. 

Did  you  owe  him  any  money  ?-^o;  I 
•wed  him  none ;  he  owed  me  my  own  and  my 
wife's  wages. 

JBowioDf  was  it  ate  that  you  wen  ta  kill 


Mr.  iinncsleT  ?««-It  isBearthm  jmni  tkm 
huter  end  of  tlits  naoath  it  will  be  thrsuyeen. 

dmri.  What  waa  the  rcaaao  ef  your  gii inr 
your  whip  to  the  censiable  ?  Daca«ea  Hmt  I 
oottldnotk^pthewhip^thegimaBdbridla  la 
one  hand. 

How  long  had  yon  had  the  gim  bdhre  yea 

rive  the  whip  to  the  cooaiable  P-^l  did  oai  gof, 
believe,  a  ijuarter  of  a  oiilei  hefbre  J  gata  it 
to  liim. 

You  carried  them  that  way  P«-I  did  |  fat 
tbev  were  trooMeseme  to  me. 

You  pot  the  gun,  you  say,  out  of  yew 
right  hand  into  the  left?-^l  did. 

Per  what  reason?— Mr.  Lacy  vasatm»te 
fire,  I  would  not,  and  I  did  it  !•  let  the  iMk 
down  again. 

Are  you  rightr  handed  ?*— I  ami  ay  leird. 

When  you  go  a  fowling,  en  whicli  aide  do 
you  put  your  gun  P— Ott  my  righL 

Alwa}k.' — Always,  my  lord. 

Your  gun  wss  at  first  held  upwards  ?-«*>Yes. 

Did  you  after  that  level  kf— 1  held  it  Ibis 
way;  directly  foreaacot  the  eoaeb-deer  the 
gun  nointed. 

When  you  shifted  the  goB  evtef  year  right 
hand  into  your  left,  and  Uid  it  npea  your  thigh, 
how  stood  the  muzzle  ?— Il  sinod  this  way. 

Did  it  point  towards  Mr.  Haekel  or  Mr.  4n- 
nesley  ?— I  cannot  tell ;  hot  I  had  it  thii  way 
facing  the  coach  door. 

Did  you  nsver  rest  it  upon  the  pommel  of 
the  saddle?— I  shifted  it  backwards  umI  Ibr- 
wards. 

After  you  told  Laer  you  would  not  be  can- 
cemed  in  blood,  how  king  did  yon  irrWfmit  la 
ride  wiih  bim? — All  along. 

Did  you  sec  Mr.  Annes&y  alight  P— -I  dM. 

Who  was  by  him  then? — I  cannot  tell  the 
man*8  name. 

What  posture  had  you  the  gim  inP— Thja 
way.  [Holding  it  in  his  left  hand,  wiUi  llm 
muzzle  cocked  upwards  upon  his  arm.] 

Mr.  Haraard.  My  lord's  house-steward, 
Michael  I^cy,  is  indicted,  we  have  had  war- 
rants against  him,  and  cannot  find  him ;  I  erant 
to  know  from  this  witness,  where  tbhr  Micbael 
LAcy  now  is,  in  whose  aer^'ice,  or  npea  whoee 
estate  he  lives. 

Mr.  Malone.  He  is  now  in  this  tewe,  ai^ 
you  shall  have  him. 

Mr.  Uarward.  Pray,  geotlemen,  wtaie 
is  he  ? 

Mr.  Malane.  You  ahall  bavehhn  ;  we  will 
bring  him  hither  before  this  trial  is  over,  {flp 
never  was  produced.] 

Angut  tiyrne.  I  tfball  wait  three  bom  ip 
oourt  till  J  see  him  sAd  talk  Io  bio. 

State  or  the  Case. 

Mr.  Spring.    May  it  piease  ymar 
and  you  gentlemen  of  the  jury,  I  obb  of  < 
sel  with  tlie  ooULe  earl  and  the  other 
of  these  several  indictments. 

The  traversers,  my  kird,  aland  chai)|^  with 
a  crime,  which  upon  the  faee.of  the  indiQteiai|i 
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nult;  but  ibis  offence,  Ibougb  in  its  natiire 
oiM  of  tbo  lowest  which  the  law  takes  notice  of, 
has  by  infinite  akillmnd  address  been  heightened 
iaio  m  ctime  of  a  most  euormons  size ;  but  I 
bofie  wt  shall  be  able  to  shew  to  your  lordship 
and  the  fifentlemen  of  the  jury,  that  there  is 
not  the  least  foundation  in  truth  for  the  light 
in  which  tl^e  counsel  fur  the  prosecutors  ha?e 
eadeavoared  to  put  this  trsnsactiou. 

.  Our  case,  ray  lord,  will  appear  to  be  this ; 
that  the  noble  tfsrl  and  hi9  friends,  who  are 
DOW  upon  their  trials,  happened  to  lie  on  the 
16th  ol  September  last  on  the  Curragh  of  Kil- 
dare,  to  partake  of  the  diversions  of  the  place : 
thither  repairs  Mr.  James  Annesley,  attended 
by  bis  friends,  Mr.  Mac  Kercher,  aud  the  other 
prosecutors,  whether  with  intent  to  meet  the 
earl,  and  take  hold  of  any  occasion  that  might 
•ofier  of  a  quarrel  with  him,  their  subsequent 
behaviour  will  best  explain. 

The  earl  and  his  friends  will  appear  to  your 
lordship  to  have  repaired  to  this  race- place 
without  any  preparation  for  what  they  did  not 
expect,  a  battle ;  they  all  go  unarmed,  as  gen- 
tlemen always  do  to  a  horse-race,  wheo  no- 
Uiiog  is  intended  but  to  partake  of  the  diFer- 
MM  of  the  day. 

The  prosecutors,  one  of  whom  had,  as  it  is 
Breteoded,  receifod  ill  treatment  two  days  be* 
fere  from  the  earl,  and  had  consequently  reason 
to  apprehend  the  like  treatment  upon  the  next 
iuterf iew,  tto  to  that  v^v  pl^e,  where  they 
were  thus  ill  used,  and  wliere  it  was  very  no- 
torious the  earl  was :  but  they  go  prepared  for 
every  event,  prepared  for  that  skirmish,  which 
they  bad  reason  to  expect  from  the  earl's  pre- 
tended misbehaviour  of  the  14tb  ;  they  (^  in  a 
lioitile  manner,  in  terntrem  populi,  no  less  than 
five  or  six  of  them  armed  witli  sword  and  pistol, 
attended  by  a  numerous  train  of  servants  armed 
IP  like  manner  with  pistols,  cutting  swonls, 
carbinesand  blunderbusses ;  they  go  thus  armed 
and  attended  to  see  a  common  horse-  race.  A 
race,  my  lord,  is  a  place  of  entertainment,  to 
which  gentlemen  repair  without  any  such  bos* 
liW  preparations :  I  cannot  tell  indeed  what  may 
bo  done  in  North .  Britain,  but  in  England  and 
Ireland  we  have  no  Mich  custom  ;  the  usual 
manner  of  ridinc:  to  races,  is  on  a  huntiog- 
saddle,  and  with  a  snaffle  bit. 

It  will  appear,  my  lord,  by  pohilivc  testi- 
Hiony,  that  the  wonts  charged  on  lord  An<^le- 
tea,  of  the  14th  of  September,  as  tt|>oken  to 
Mr  Mac  Kercher ;  **  lie  is  a  dog,  a  scounflrel, 
a  villain,  and  the  cout  you  see  on  his  back,  I 
saw  not  a  month  atfo  in  Alonmouth-street,*' 
were  DOt  the  words  of  lord  An^^lesea,  they  were 
words  uttered  by  another  |>eraion.  These  gen- 
tlemen, two  days  after  these  Wf»rds  they  com- 
plain of  were  spoken,  repaired  to  this  same 
Curragh.  And  here  .1  must  beg  leave  once 
more  to  observe  a  circumstance  in  \tst\f  most 
extraordinary :  that  tliv  prosecutors,  aware  of 
ill- treatment,  aware  tliui  my  lord  Anglcsea  in- 
tended to  breed  a  quarrel  with  them,  alarmed, 
as  they  pretend,  with  the  grossest  insolence 
that  could  be  offered  to  a  gcotlcioaq  9Dd  a  man 
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of  honour,  go  to  the  same  place  where  thrj 
apprehended  they  had  reason  to  expect  the  like 
or  worse  treatment.  It  might  be  expected,  if 
these  gentlemen  had  not  imagined  they  might 
have. derived  some  benefit,  some  reputation  to 
their  cause,  I  mean  to  Mr.  Annesley's  claim 
to  the  earldom  and  estate  of  Angleses,  thst 
tliev  might  have  avoided  a  quarrel  with  the 
earl,  'lowever  disposed  he  might  have  been  ti 
enter  iuto  one ;  but  these  gentlemen,  who  had. 
nothing  in  view  bnt  a  quarrel,  go  there  de- 
signedlv  to  seek  one,  which  they  at  last  brought 
upon  themselves  by  their  own  means,  and 
without  even  the  concurrence  of  the  earl. 

It  will  appear  to  your  lordship,  that  these 
gentlemen,  taking  some  offence  st  some  ex- 
pressions charged  upon  the  coachman  of  lord 
Anglesea,  taking  offence  at  his  driving  on  thn 
plain,  as  he  had  a  right  to  do,  go  to  my  lord 
and  demand  public  satiafaction  Tor  the  offence 
his  coachman  had  given,  by  stripping  him  in 
the  field.    It  will  sppear  that  Mr.  Mao  Kercher 
seeks  out  for  lord  Angleses,  whom  with  diffi- 
culty he  found ;  that  he  was  cautioned  and  ad« 
vised  not  to  do  it ;  yet  it  will  appear  that  be 
goes  to  lord  Anglesea ;  thst  he,  who  is  the 
known  supporter  of  Mr.  Annesley,  calls  to  lord 
Anglesea  for  public  satisfsctioo  for  an  injurjr 
not  done  to  himself,  but  to  another ;  that  as  the 
champion  of  Mr.  Annesley,  considering  him- 
self as  well  the  guardian  of  this  gentleman's 
honour,  as  tiie  aaserter  of  his  right,  he  went 
up  towards  my  lord,  and,  in  a  menacing  and 
violent  manner,  forces  through  a  crowd,  and 
then,  with  his  whip  lifted  up  ready  to  strike, 
cried  out,  My  lord,  you  will  nottnrn  him  off! 
step  aside  with  me.    Lord  Anglesea,  vi  ho  knew 
the  man  and  his  business,  which,  considering 
all   circumstances,    could  be  nothing  but  to 
qiuirrel,  endeavours  to  avoid  this  quarrel,  de- 
ciin(.*8  going,  and  says  to  him,  Sir,  you  can 
Imve  no  business  with  me ;  and  if  you  have, 
this  is  no  proper  place  to  talk  about  it.    Mr. 
I\lac  KerrJicr  says,  I  have  no  business  Imt 
what  may  be  done  here,  every  place  is  proper. 
My  lord  tlien  enquires  what  he  wanted,  and  is 
answered.  My  business  is  about  your  coach- 
man, who  has  affronted  a  ^eutleoaan  on  the 
field.     My  lonl  asks.  Who  is  the  genllerosn  f 
lie  is  told  the  gentleman  is  this  very  person 
thus  claiming  his  honour  and  estate;  and  that, 
as  the  affront  has  been  public,  the  satisfaction 
must  be  adequate,  and  you  most  strip  your 
servant,  and  turn  him  off  directly,  and  drive 
I  yourself  home.  My  lord,  this  treatment,  which 
i  will  appear  to  have  been  attended  with  circum- 
stances suflicient  to  aggravate  it,  if  it  had  been 
quite  of  another  nature,  will  appear  to  be  the 
occasion  of  the  quarrel ;  it  will  appear  that 
lord  Anglcsea  declined  this  combat,  to  wliich 
he  was  very  unequal,  as  he  was  not  armed, 
and  to  which  he  was  not  obliged  to  expose 
himself:  he  refuses,  my  Inn?,  to  turn  off  his 
servant.     Mr.  Mac  Kercher  resents  this;  he 
raises  his  whip  in  a  threatening  manner,  and 
loudly  demaniH  satisfaction.    1  nad  almost  for- 
got sayings  that,  duriug  his  whole  conrcrsa- 
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tioo»  be  heM  Lis  whip  over  tbe  ear1*s  bead. 
Tlitse  circumstaDces  and  roenacet  will  appear, 
I  apprebrnd,  to  be  no  lesc  id  poiat  of  law  tliaii 
that  he  6r8t  aisaulted  lord  Auglcica.  Tbcn  it 
will  appear  tbat  Mr.  Francis  AtmcaleYt  tbe 
fnead  and  relatimi  of  lord  Anglcsfa,  w&u  saw 
the  head  of  bis  family,  bis  friend  and  landlord, 
ibua  assaulted,  giTes  Mr.  Mac  Kercber  a  blow. 
It  will  appear,  that  Ibougb  lord  Aoiflcsca  did 
not  ftrike  Mr.  Mac  Kercber,  vet  Mr.  Mar- 
Kerpher  struck  biro  and  broke  bis  bead.  Mi. 
Aimesley  stands  indicted  fur  assauliiuij^  no' 
only  Mr.  Mac  Kercber,  but  all  the  other  pio- 
secutors :  it  u  ill  appear  tbat  bp,  upon  tlic 
ffifiDff  of  tliis  blow,  received  two  bin  vim,  ouc 
from  Mr.  Goostry,  and  ono  from  Mr.  Kcnnuiy, 
asd  both  behind  jiin  b^k.  Aly  lord,  Mr.  An- 
n^lf'y  will  appear  to  bare  been  thus  assauUid 
by  those  two  persons,  and  yet  this  is  be  tbat  is 
iudicted  for  assaulting  Mr.  Goostry  and  Mr. 
I^nedy.  It  will  appear  thai  Mr.  Anuehley 
c^led  oat,  and  desired  to  knuw  who  bad  struck 
biin ;  and  being  informed  who  they  were,  then, 
apd  not  till  then,  returned  the  blows.  With 
r^pipect  to  Mr.  Jans,  it  will  appear  that  he  is 
tiM  agent  of  lord  Aoglesea,  tbat  bu  saw  bis 
efiplnyer,  we  may  call  liioi  bis  master,  struck 
and  aaronted ;  and  tbat  will  be  a  pr<»per  de- 
fence fur  bim.  As  to  tbe  assault  opoa  Mr. 
Jtmcs  Auncsley,  there  ia  oo  (videoce  of  any 
such  assault.  1  sliall  give  your  lordship  no 
further  trouble  at  this  time.  I f  1  have  omitted 
any  thing  material,  there  are  other  gentlemen 
jdined  with  me  in  this  service,  wlm  will  sup- 
ply my  want  of  recollection. 

Mr.  Morgan,  1  beliefo  this  is  our  time  to 
have  tbo  benebt  of  the  testimony  of  some  of 
tbe  traversers  in  favour  of  others  of  them.  As 
to  tbe  indictment  for  assaulting  Mr.  Mac 
Kercber,  lord  Auglesea,  Mr.  Francis  Anneslcy, 
Mr.  Jans  and  Lacv  stand  cbaiged  with  that  in- 
dictment; and  1  Dig  leove  to  appeal  to  your 
lordship's  notes,  whether  there  be  any  colour 
(from  tbe  evidence  given  on  behalf  of  the  crown) 
for  this  indictment  as  against  Mr.  Annesley  and 
Mr.  Jans ;  and  therefore  hope  tb.it  they  only 
will  now  be  given  in  charge  to  tbo  jury,  and 
that  the  jury  may  be  directed  to  bring  in  iheir 
rcrdict  as  to  them,  in  order,  that  if  thev  be  ac- 
quitted upon  tbat  indictment,  my  lord  Anglesea 
may  have  the  benefit  of  their  testimony  upon 
tbe  same.  When  tbat  is  done,  we  shall  beg 
leave  to  proceed  in  bke  manner  upon  tbe  several 
other  indictments,  as  to  such  of  the  gentlemen 
at  wc  apprehend  have  not  been  aflfected  by  tbe 
erideuce  given  on  behalf  of  the  crown. 

Court,  Upon  tbe  whole  evidence^  I  take  it, 
tbat  tbe  assault  upon  Mr.  Alac  Kercber  stands 
already  proved  against  Mr.  Francia  Annesley 
'tn'y*  by  Mr.  Mac  Kercber,  Mr.  Kenne«ly  and 
Mr.  Goostry ;  the  asyault  u|>on  I^lr.  Kennedy 
stands  proved  n^^aiust  lord  Anglesea  and  Mr. 
Jans,  by  Mr.  Kennedy  and  Mr.  Archbold :  as 
to  the  assault  upon  Mr.  Goostry,  the  only  per- 
son that  speaks  to  that  is  Mr.  Goostry  himself, 
who  says,  Mr.  Annesley  struck  bim  with  his 
whip  tv\o  minutes  after  be  bad  struck  Mr.  An- 


nesley ;  an  tbat  npon  that  indidHMBt  Mr. 
Annesley  is  not  guilty  ia  my  apprehcnaito,  nail 
may  be  admitted  as  evidence  to  timt. 

ilv.  Hmnard.  1  do  not  know,  nsy  lanlv  what 
those  genikuieo  weuld  be  at  $  I  ap]irehend  tba 
practice  they  wouM  introduce  b  new  and  im* 
warranted.  Here  are  in  each  of  theae  indiet- 
meuls  my  lord  Angleaea,  Mr.  Jaoa,  Mr.  Fran* 
cis  Annesley,  and  the  out-standing  laaa  in* 
dieted  ;  there  are  four  of  them  io  ttch  indiet* 
ment  ■ 

Cc>ar/.  Ii  is  my  opinion,  tbe  gcDtlemen  ef 
counsel  for  tbe  traversers  may  separate  Ike  ia* 
dictments. 

Mr.  llancard.    My  lord,   I  do  admit  tha 
practice  to  be,  tbat  where  it  baa  appeared  la 
ilieConit  u|ion  tbe  trial,  that  all  tbe  psraaaa 
u  !.o  could  give  any  account  of  the  eflSraoebava 
tit  en  iudictc«l,  or  bills  have  been  found  agaiaak 
all  the  perAuns  present  when  the  offence  waa 
committed :  if  it  appears  upon  tbe  trial,  thai 
some  of  those  nersoos  have  not  beea  guilty  of  tba 
olfence,  fur  w  hich  they  were  indicted,  I  oanoat 
sny,  but  it  may  be  the  practice  in  sacb  a  eaae 
to'se|>arate  tbo  indictments,  and  permit  anch  aa 
shall  be  found  not  guilty  to  give  testimeny  for 
ih«*  rest,  whobap|M*u  to  be  indicted  ;  and  tbat 
may  be  reasf»aable  from  tbo  necceaity  of  tlie 
thing,  as  there  can  be  no  other  evidence  for  the  ' 
traveracrs,  there  being  no  other  pertona  present 
at  tbe  time  of  committing  the  oflWice ;  other- 
wise  the  consequence  might  be,  that  all  would 
be  found  guilty  where  tbe  offinice  was  private* 
ly  committed,  tliougb,  ia  fact,  aome  of  them 
were  innocent.     But  where  the  ofleoce  haa 
been  committed  before  thousands,  as  here,  and 
tbat  four  persons  only  are  indicted  for  this,  and 
that  after  six  bourn  examination  it  daet  appear 
nKMt  evidently,  that  each  of  these  four  have 
had  a  band  in  the  general  affray,  though  not  in 
tlie  assault  of  every  of  the  prosecutors,  I  would 
submit  it,  if  tbat  be  such  a  case,  as  from  tba 
necessity  and  nature  of  it,  where  there  can  be 
no  want  of  other  indiiferent  witnesses  presumed, 
the  Court  will  permit  that  one  of  them  ahouM 
lie  at  liberty  to  give  evidence  for  the  other. 
The  consequence  of  it  may  be,  tbat  they  may 
acnuit  each  other  of  the  several  indictmeata, 
aud  they  are  not  such  e(|ual  and  tndiff«nent 
witnesses  as  the  law  requires,  each  of  them 
being  proved  to  have  haid  some  hand  in  one 
i>art  or  other  of  this  general  affray,  though  not 
m  the  actual  assault  of  every  of^^the  proaecu  • 
tors,  and  tbe  evidence  in  the  whole  reacbea 
every  one  of  the  traversers.    Can  it  be  lald, 
that  those  gentlemen,  against  each  of  whooft 
evidence  has  been    given,   are  so  nnbiaased 
as  to  be  fit  persons  to  be  examined  as  evidenea 
in  the  caae  of  each  other  P  1  humbly  appre» 
bend  not ;  and  that  it  may  be  an  inlet  to  per- 
jury, and  in  great  measure  defeat  the  end  of  all 
public  prosecutions  for  the  breach  of  tbe  peace. 
I  beg  leave  to  say,  that  lord  Anglesea  is  gniltr 
of  the  assault  u|m>u  each  of  the  prosecutors :  it 
I  has  been  sworn  that  he  cried  out.  Knock  them 
I  down,  knock  them  down.    By  those  wards  he 
ia  a  trcapMier  agaiaai  every  man  tbat  waa 
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knocked  4owb  there.  I  epprehend  the  leH*  to 
lie,  tbet  be  «rbo  directs  a  mtii  to  be  kooeked 
flown  is  n  princtpel,  at  well  as  tlie  roan  wlio 
cooiniits  the  fact  Has  it  not  been  sworn,  that 
he  not  only  enicouraged,  but  also  ipive  direc- 
tions to  pursue  Mr.  Annrsley  ? — Why,  then,  as 
to  Air.  Annesley  of  Bally  sax,  does  ii  uot  oppesr 
evidently,  that  he  was  the  person  who  rushed 
0ot  upon  Mr.  Mac  Kereher  and  stnick  him, 
and  that  nflerwarda  he  fell  upon  Mr.  Goostry  ^ 
i  think  there  can  be  no  doobt  Imt  that  my  lord 
Angleeea  and  Mr.  Jans  have  been  most  deeply 
voooerned  in  this  whole  aflray,  not  only  of  a4- 
eauitinir  Mr.  Mac  Kercher,  but  also  of  the 
rest  When  my  lord  was  told  by  Mr.  Mec 
Kercher,  That  be  dare  not  for  his  soul  single 
Irianelf  ont ;  Mr.  Jans  said,  Sore  you  would 
set  do  it  $  are  there  not  enough  of  us  here  to 
go  out  and  to  figlit  him  ? 

Covrt,  Upon  three  of  these  indictments  there 
hm  been  no  evidence  given  that  can  alfect  Mr. 
Francis  Annesley,  and  therefore  he  is  at  liberty 
tobeesamined. 

Mr.  Hofward.  Ify  lord,  I  humbly  eppre- 
hced,  that  neither  Mr.  Annesley  nor  any  of 
the  traversers  have  the  liberty  to  be  examined 
until  they  are  acquitted.  1  apprehend,  though 
they  may  not  be  affected  by  evidence  on  this 
or  that  particaUr  indictment,  that  they  are  not 
thereby  cleared  of  this  charge ;  because  the 
gentlemen  of  the  jnry  are  to  consider  upon  the 
dmamstances  and  the  evidence  of  this  whole 
casa,  whether  they  are  all  guilty  or  not  ?  And 
the  Conrt  are  no  iudgeo  of  facts,  the  jury 
mnat  deterarine,  and  are  the  proper  judges  of 
tbeiD. 

Cmiri,  But  you  wiH  allow  the  judge  to 
iayi  that  there  has  been  no  evidence  of  such  or 
Mm  a  kind  given  that  can  afiect  such  or  such 
apmoof 

Jfr.  Harmard,  That  I  do  not  dispute,  my 
kNd ;  hut  what  I  say  is  true  in  point  of  law, 
that  the  Court  have  nothing  to  do  with  the  de- 
teraiiiiation  of  the  fact ;  that  is  to  be  left  to  the 
jory  )  and  if  so,  why  then,  I  say,  that  in  this 
eaaa^  the  Court  cannot  foresee  who  shall  be 
fimad  gmhf  opon  this  or  that  indictment,  and 
who  not 

Covrf.  Why,  shall  I  not  tell  the  jory,  that 
there  is  no  evidence  against  such  or  such  a 
person,  and  that  thev  ought  to  be  acquitted  ? 

Mr.  Harward,  Von  certainly  will,  my  lord  j 
bal,  ttotwithstandibg  that  dirsetioo,  may  not 
tha  jury  be  of  another  opinion  concerning  this 
matftsr,  and  may  thev  not  conceive,  that  all 
tboae  people  in  general  have  been  guilty,  though 
flo  eeideoce  appears  against  Mr.  Annesley  in 
pattieolar  P  Unquestionably  they  may.  ^fow, 
if  it  ahOoM  be  done,  perhaps  your  lordship  will 
act  fine  them  above  a  penny,  unless  the  jnry 
aas  mMj  the  Court,  that  they  went  npon 
tMr  mm  niowledge  from  the  whole  evidence, 
whidiy  in  all  probability,  some  of  them  will  in 
the  preeeat  case.  80  that  they  are  the  judges 
of  tOefhct;  and,  if  so,  I  would  submit  it,  who* 
tbar  orna  the  Conrt  can  say,  in  a  case  of  that 
•MNiWawiil  lit  one  of  yoa  be  tvidettee  for 
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another,  and  so  the  ihird  for  the  fourth,  and  by 
that  means  shift  and  help  one  another  quite  ont 
of  this  prosecution  f 

Court,  I  am  greatly  surprised  that  the  time 
of  the  Court  is  tdten  up  with  contending  al»out 
this  fact  of  separating  the  indictments.  You 
have  debated  it  before,  and  rt  was  mutually 
agreed,  that  that  point  should  be  given  to 
them.  For  my  part,  J  think  in  point  of  law 
they  have  a  right  to  insist  upon  that,  and  when 
it  was  agreed  npon  that  they  should  be  allowed 
it,  1  thouglft  that  method  was  come  into  in 
order  to  save  time.  The  argument  which  is 
insisted  upon,  that  where  an  indictment  is  laid 
against  a  person  titmil  cum  others,  tl^ey  shall, 
be  all  tried  together,  concludes  against  that 
which  I  have  known  done  over  and  over  again, 
and  which  hardly  escapes  ever  being  done  in 
case  of  an  action  of  assault  against  A,  with 
iimul  cum  other  people. 

Att,  Gen,  Here  is  an  indictment  agaiAst 
lord  Anglesea,  Mr.  Francis  Annesley,  aud  Mr. 
Jans,  ror  an  assault,  suppose,  against  Mr. 
Gfxwtry  ;  has  not  any  one  of  these  three  persons 
a  right  to  say  Mr.  Jans  i<i  put  here  to  out  me 
out  of  my  evidence  t  They  certainly  have.  I 
desire  that  Mr.  Jans  may  be  first  tried,  aiM 
that  his  hidictmpot  may  be  disi^sed  of  befbre 
any  other  proceedings  be  had  against  the  other 
two ;  that  if  he  be  acquitted,  lie  may  be  evi- 
dence for  them.  And  as  this  would  be  the  law 
and  the  consequence  in  the  case  of  a  traverse, 
so  the  law  would  be  the  same  in  any  other 
case.  Why  then,  this  is  Cicar  that  tKb  agree- 
ment has  passed  in  this  manner  ;  the  geir- 
tlemen  of  counsel  for  the  traversers  made  their 
objections  to  the  indietments  being  tried  toge- 
ther, and  Uhiise  on  tlie  other  side  replieil. 
What  was  their  answer?  It  was,  that  where 
this  or  that  person  was  not  convicted  on  any 
one  indictment,  he  should  be  at  liberty  to  gire 
his  evidence  for  the  others  on  that  indictment. 

Mr.  Use  Hianiff.  Here  are  four  several  in- 
dictments against  the  traversers  at  the  bar  Iblr 
four  assanlts ;  and  they  are  jointly  chained  in 
each  indictment.— —And  where  an  offence 
arises  from  a  joint  act,  which  is  in  itself  crimi- 
nal, the  defendants  may  be  indicted  Jointly  and 
severally,  as  that  they,  and  each  of  them,  did 
so  and  so,  or  jointly  only.  8(»  is  the  law. 
Now,  my  lord,  consider,  how  it  has  appeared 
in  evidence ;  it  has  most  fully  and  cleariy  ap- 
peared, that  all  {larties  indicted  have,  one  and 
all,  jointly  contributed  to  this  unlawful  act ; 
and  please  to  consider  the  objection  these  gen- 
tlemen make,  that  if  they  are  deprived  of  this 
benefit,  they  may  want  the  most  proper  and 
material  evidence  for  their  defence;  as  if  some 
persons  might  have  been  here  indicted  in  order 
to  take  off  their  testimony.  Your  lordship  will 
please  to  obseive  where  this  action  arose,  at  the 
Curragb  of  Kildare,  a  public  place,  where 
there  were  a  lAultitude  of  people  assembled; 
so  that  there  could  be  no  defect  of  testimony  at 
all  on  their  side,  if  any  persons  did  or  coulu  see 
or  hear  any  Uiing  for  their  service ;  and  num* 
ben  of  pmbns  did  and  ostisl  have  seen  thtt 
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whole  trannction ;  curiosity^  bumanity,  or  ' 
aoinc  other  moiive,  must  hare  eng^geti  every  • 
eye  anil  erery  car.  Then,  where  there  were  | 
no  many  witiifsses  that  might  be  bad  V|ion 
ibis  occMiAn,  who  would  either  voluntarily,  or 
nii;;Ut  have  been  compelled  to  come,  if  mate- 
hai ;  there  can  he  do  complHint  of  want  of  evi- 
(fence,  or  tliai  the  pruiecutors  have  taken  this 
method  ti»  deprive  them  of  their  testimnuv. 
Afid,  my  lord,  these  iudiituieiita  were  of  tfie 
laat  aitfi'ZP*,  io  there  is  no  surprize;  tlie  gen. 
tiemen  might  have  been  fully  prepared  with 
any  evidence  they  thought  necessary  for  their 
defence,  without  'this  extraordinary,  this  new 
method  of  splitting  indictments.  And  1  do  ap- 
prehend, in  this  case  they  afe  in  no  sort  enti- 
tled to  the  testimony  of  each  otlier. It  is  i 

•etiled  point,  that  in  trespass,  though  one  may 
act  more  violently,  more  injuriously  than  ano. 
ther ;  yet,  when  all  join  m  an  unlawful  act 
«»f  thb  nature,  the  act  of  one  is  the  act  of  all. 
And  though  A  did  not  strike  B,  yet  if  he  struck 
C\  where  tne  whole  ih,  as  here,  one  continued 
affray,  he  t*annot  possibly  be  a  legal  and  com- 
petent witness  against  tlie  crown ;  the  whole 
la  given  in  charga  to  the  jnry  :  he  has  been  in 
the  affray,  and  actually  committed  acts  of  vio- 
lence ;  and  it  has  appeared  uiicootroverteil  in 
evidence,  that  every  person  here  indictetl  has 
been  guilty  of  one  a»SiuU  or  another ;  and  that 
all  have  been  guilty  of  a  public  and  dangeious 
disturbance  of  the  peace. 

Court.  It  has  nut  ap|>eare4l  upon  the  evi- 
dence, that  lord  Ana lesea  or  Mr.  Jans  actually 
assaulted  Mr.  Mac  Kercher. 

Mr.  Muc  Manw.  My  lord,  all  the  acts  of 
violenoe  of  the  day  proceeded  from  the  direc- 
tions of  lord  Anglesea ;  menaciiig  words,  lifdng 
up  of  hands,  his  raisiiig  bimsenup  on  his  sad- 
dle, commanding  and  inciting  others  to  strike ; 
he  himself,  as  Mr.  Kenn^y  and  Archbold 
swear,  violently  striking  Kennedy  on  the  head, 
and  Jans  joining  him  in  the  strokes  till  the 
people  critrd  out  shame ;  and  though  oppro- 
brious, abusive  language  may  not  be  an  assault, 
yet,  there  are  many  things  that  they  carried 
into  action,  not  only  by  words,  but  by  gestures, 
that  prove  tlie  assault.  My  lord  Anglesea  was 
so  near  Mr.  Mac  Kercher  at  the  time  vi  hen 
Mr.  Annesley  struck  him,  that  he  could 
have  struck  him  himself.  Every  thing  was 
done  hy  his  directions ;  and  menacing  worda, 
^ith  a  lifitd  hand,  are  an  asaaolt  in  law ;  and 
I  do  insist  u|Mjn  it,  in  point  of  law,  that  whocvrr 
excites,  persuades  or  procures  another  to  com- 
mit a  trespass  or  treatton  is  a  |)rincipal  offender, 
and  equally  guilty  in  law,  as  he  who  strikes ; 
and  more  I'vpecially  so  when  all  are  present ; 
and  my  lord  Angleaea  and  Jans  were  indis- 
putably present,  aidinir  and  assisting  the  as- 
saulting ol  Mr.  Mac  Kercher,  and  are  in  la  w 
guilty  of  that  assault. 

Mr.  Callaghan,  My  lord,  as  I  do  on  the  one 
hand  agree,  that  traversers  are  not  to  be  laid 
under  extraordinary  liardsliips,  and  that  prose- 
cutors by  no  means  are  to  make  use  of  any 
•ontrivaocsy  any  scheme  to  entrap  men,  io 


order  to  deprive  ihem  of  thebeneAt  sf  dctod* 
jng  tbemAHves ;  ao,  oo  the  other  haodv  thsy 
are  nut  to  einde  tlie  niles  of  josliet,  l^be* 
ooming  eviilctine  for  eaeb  other.  I  pal  it  wmm 
tbe  gentlemen  on  the  other  side  to  sImw,  tost 
ever  llicy  met  in  any  law-book,  that 


there  was  a  fad  done  in  the  prssenee  of  ■■■■yf 
and  a  few  only  ebargvd  with  it,  that,  «■  mm 
trial  of  those  few  persons,   the   iadidSMHlB 
should  be  separated,  t«  make  then  mdsussv  w 
rave  of  their  acquittal,  for  one  anolker.    I  mm 
the  bolder  in  this  assertkniv  bceause  it  iSBCfOT 
thme,  but  where  extrt-me  necessity  re^iws  h  i 
that  neceviity  can  never  happen,  but  wbCD  all 
that  were  present  at  the  time  the  ^Omct  was 
eommitted,  are  charged  m  the  iodicMwni  with 
the  eonmitul  of  it ;  tbe  necessity,  tber«fore,«C 
examining  any  of  the  people  charged  with  iha 
offence,  if  acquitted,  as  evidcnoe  fer  the  rasl> 
cannot  be,  but  where  thers  is  nsbsdy  else  to 
give  evidence,    in  that  case,  it  appears  butjaal 
and  reasonable ;  hut,  on  the  other  haad,  if  yea 
let  those  four  people  be  evidence  for  eae  aaa- 
tlier,  when  many  other  witnesses  loight  be  had, 
who  must  have  seen  the  whole  trsasaftiso; 
there  is  no  prosecution  of  this  natnre  that  will 
not  he  eluded.    But.  my  tord,  I  will  ge  furtbcr* 
and  1 60  say  thai  every  |iersoo  charged  heie  is 
guilty  of  every  indictment  with  which  be  is 
charired.    Wherever  there  is  an  affray  or  an 
assault,  let  who  will  be  the  first  prossnlsr, 
every  roan  that  does  any  act  whatever,  thai  is 
aiding  ami  agisting  in  any  manner,  is  guilty  of 
every  act  which  is  done  by  the  rest,  as  miMh 
as  if  done  by  himself;  whsrs  there  are  several 
people  that  commit  an  affray,  each  is  aoawer- 
able  for  the  act  of  the  other.  There  is  a  cliaige 
against  lord  Anglesea  in  every  indictoMNit ;  h 
stands  proved  in  evidence  he  has  beat  Air.  Kaa- 
nedy  ;  there,  my  lord,  is  a  dhvct  charge ;  aad, 
though  it  does  not  appear  he  actually  atrock 
the  rest,  yet  it  is  uncontrofveried  the  rest  were 
struck  on  his  sccount,  and  bv  his  direct  ieaa, 
and  in  law  he  is  aa  guilty  of  t^e  assault  boss 
mitted  on  them,  as  if  he  himaell  bad  actuallj 
beat  them ;  I  say,  in  point  of  law  he  isgail^ 
of  all  thove  facts  for  which  he  ia  iedieled.    Lei 
any  one  of  ttiem  sepamtely  be  trieil  hefese  the 
jury,  and  I  will  undertake  to  make  them  guiltj 
in  |»oint  of  law  ;  and  if  so,  1  humbly  sobmil  it, 
whether  they  can  be  permitted  to  try  these  k- 
dietments  separately. 

Cmirt.  Was  it  not  agreM  upon  at  first*  thai 
if  any  of  the  traversers  were  acquitted  of  any 
of  the  indictmenu,  they  ahouki  he  evideoca  for 
the  rest  charged  with  such  indictment  f 

Mr.  Harvard.  Let  us  not  be  charsed  br  Ike 
Court  w  ith  a  breach  of  consent.  1  will  tell 
you  very  candidly  what  I  meant,  whoa  the  ob* 
jection  was  made.  Aly  meaning  waa,  that  as 
all  these  indictments  were  but  u|mo  a  aingie  tet* 
if  it  should  appear,  through  the  coarse  of  tbe 
evidence,  that  any  of  the  traverssrs  bad  ao 
hand  at  all  in  tlie  fact,  but  were  idle  spsctalora 
there,  I  thought  it  reasonable  that  snob  pcr<» 
son,  wlm  did  appear  to  be  only  a  apoctator» 
ahouki  be  examined  as  evidence  for  tbo  sci|« 
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for  an  Assault* 


Thai  was  my  mnining^,  my  lord ;  bow  1  was 
miderstiMMl  1  cannot  account :  but  1  befif  leave 
to  rely  upon  it  for  law,  and  desire  your  lord- 
abip's  com ideration ;  can  any  bo«ly  that  lilled 
bis  baud  up  tbat  day  in  the  field,  be  innocent  of 
this  assault  ?  Can  it  be  said  tbat  be  is  not  guilty 
of  all  the  consequences  of  it  ? 

Court,  Well ;  but  hare  they  not  a  right  to 
ha  tried  separately  ? 

Mr.  Hurward.  That  is  another  point,  my  lord. 

Ccuri.  Qentlesaen  of  counsel  for  the  tra- 
▼crsers,  you  must  go  upon  that  indlctmeot, 
which  the  jury  are  first  charged  with.  The 
tra? ersera  are  first  charged  with  the  indict* 
uent  for  assaulting  Mr.  Goostry. 

Mr.  Malont,  The  indictment  for  a^aUiug 
Air.  Goostry,  ia  in  no  aort  profed  against  the 
traversers.  We  have  many  witnesses  to  shew, 
.that  before  ever  he  was  struck,  be  knocked  Mr. 
Francis  Annesley  down,  which  indeed  he  very 
C3sudidly  admits  himself;  and  tbia  appears  so 
cdearly  from  hie  own  testimony,  it  ■  would  be 
-Hiis-spendiiig  the  timeof  the  Court  for  us  to  call 
(Mir  witnesses  to  it.  Your  lordship  observes, 
tbat  in  two  minutes  after  Mr.  Francis  Annesley 
got  up,  and  recovered  himself,  Mr.  Goosti^ 
swears  my  lord  Aoglesea  aaid  to  Mr.  Francia 
Annesley,  That  is  be,  that  ia  Goostry,  the 
greatest  rogue  alive,  damn  him,  knock  him 
down.  Mr.  Goostry  does  not  say,  whether 
he  heard  Mr.  Francis  Annesley  ask  my  k»rd, 
who  had  knocked  him  down ;  but,  from  the  na- 
ture of  the  thing,  it  could  not  be  otherwise ; 
mmI  tlie  very  answer  itself  imports  such  a  ques- 
tion. A  gentleman  is  knocked  down  behind 
his  back  (Tor  so  the  evidence  is),  and  instantly, 
when  he  irets  up,  was  it  not  moat  natural  for  him 
to  enquire  who  struck  him  ?  It  was  to  this  en- 
qniry  most  pisinly,  tbat  lord  Angksea  gave 
tbat  answer ;  and  then  Mr.  Francis  Annesley 
goes  up  to  Mr.  Goostry,  and  returns  his  com- 
pliinentUy  breaking  his  bead.  1  submit  it, 
therelbre,  to  your  lordship,  where  a  witnesa 
fiuriy  owds  he  first  knocked  me  down,  whether 
that  ia  not  such  a  sufiicient  justification  tor  my 
striking  him,  that  i  need  not  Isy  any  other 
matter  before  the  jury ;  for,  if  Mr.  Francis  An- 
Beslav,  who  gave  the  blow,  be  not  guilty  of  this 
aasault,  it  is  impossible  my  lord  Anglesea,  or 
Mt.  Jans,  who  did  not  strike,  should  be  guilty 
of  it.  Therefore,  I  hope  your  lordship  will  ac- 
quaint tlie  jury,  that  tliere  ia  no  colour  for 
ehargiog  any  of  the  traversers  with  this  indict- 
ment.   - 

Court,  Mr.  €UKMtry  said,  tbat  he  was  struck, 
and  was  all  bk)ody ;  out  I  heard  none  say  tbat 
knl  Anglesea  or  Mr.  Jans  struck  him,  and 
Oooetry  did  acknowledge  that  about  two  mi- 
mite9  before  he  received  the  blow  be  bad  struck 
Mr.  Francis  Annesley,  and  at  the  time  tbat  be 
did  airike  him,  did  say,  that  he  believed  BIr. 
Frmocia  Annesley  did  not  know  who  it  was  that 
struck  him,  and  that  about  two  minutes  after 
my  lord  Anglesea  said.  There  ia  tbat  villain 
Gooatry,  that  struck  you ;  upon  which  Mr. 
Francis  Annesley  strodk  him.  This,  as  I  re- 
jjKmbfr,  W9S  Mr.  Goostry  'a  tvideooa. 
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Mr.  Harvard,  1  now  desire  to  know  whas 
it  was  tbat  lord  Anglesea  said,  Knock  them 
down,  knock  them  down. 

Mr.  Callaghan,  Mr.  Goostry  expresslj 
swears,  it  was  by  the  directions  of  lord  Angle* 
sea,  that  Mr.  Francis  Annesley  struck  Kim. 
He  says,  I  thought  the  quarrel  was  all  over, 
there  were  above  two  minutes  between  the 
strokes,  and  then  my  lord  Anglesea  said,  There 
is  the  villain  Goostry,  knock  him  down. 

Mr.  Malone,  It  does  not  appear  from  Mr. 
Goostry 's  testimony,  that  my  lord  said,  Knock 
him  down;  the  utmost  Goostr;^  said,  was,  that 
my  lord  said.  There  is  the  villain,  that  is  he. 

Court.  1  have  nothing  upon  my  paper  about 
his  saying  any  thing  concerning  the  knocking 
them  down. 

Mr.  Bagot.  My  lord,  I  have  it  npon  my 
paper,  tliat  Mr.  Goostry  said,  There  is  Goos- 
try, as  great  a  villain  as  any  in  Ireland,  knock 
him  down. 

Mr.  Mac  Manus,  We  desire  Mr.  Goostry 
may  have  leave  to  inform  your  lordship  what 
he  did  say. 

Mr.  Goostry.  My  lord  said,  There  is 
Goostry,  another  of  the  villains,  as  great  m 
rogue  as  any  in  Ireland,  damn  him,  kn^k  him 
down. 

Court,  You  see,  gcnllemeo,  Mr.  Francia 
Annesley  was  struck  by  Mr.  Goostry,  on  evi- 
dence, two  minutes  liefore  he  struck  Mr.  Goos- 
try, can  he  then  be  found  guilty  of  an  assault 
on  Mr.  Goostry  ? 

Mr.  Grattan,  Mr.  Goostry  said,  that  there 
was  hurry  and  confusiqp,  anil  tbat  during  tbat 
time  he  struck  Mr.  Annesley,  and  believea  Mr. 
Annesley  did  not  see  hiin  strike  him.  I  take 
the  liberty  to  say,  that  if  Mr.  Annesley  did 
strike  Mr.  Goostry,  and  did  not  see  Mr.  Gooa- 
try  strike  him  first,  it  was  the  same  thing,  ia 
the  intention  of  his  mind,  as  if  he  had  not 
struck  him  first:  for, since  be  did  not  know 
who  bad  struck  him,  and  yetstfuck  Mr.  Goos- 
try, it  shews  plainly  he  was  determined  to 
strike  him,  and  nothing  can  justify  Mr.  Annes- 
ley for  striking  him,  iKit  the  provocatioD  of  hia 
striking  Mr.  Annesley. 

Mr.  Callaghan,  There  is  another  matter, 
my  lord,  which  is  to<  be  considered,  that  Mr. 
Annesley  struck  Mr.  Goostry  aHer  bis  passion 
was  over.  It  is  true,  there  is  no  limited  timo 
for  determining  a  man's  passion,  and  a  msm 
may  in  passion  commit  an  act,  and  not  be  tho 
assailant.  Your  lordship  may  remember  many 
cases  in  the  books  to  this  purpose,  which  it  la 
not  necessary  to  trouble  you  with  ;  but  the 
rule  is,  where  a  man  has  cooled  and  come  to 
temper,  there  the  precedent  act,  which  was  the 
effect  of  passion,  is  no  justification  of  the  aub- 
sequent  act.  Mr.  Goostry's  evidence  is :  1  did 
apprehend  all  that  matter  was  over ;  I  do  not 
apprehend  the  stroke  Mr.  Annesley  gave  me 
was  in  consequence  of  the  stroke  be  had  re- 
ceived, hot  of  lord  Anglesea'a  directiona ;  and 
if  so,  Mr.  Annesley  is  undoubtedly  guilty  ef 
the  assault  on  Mr.  Goostry. 

Mr.  Maloue.    As  to  the  iDdtctneot  foft  tibe 
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M«nlt  OD  Hr.  GocwiTjp,  we  conlewl  for  il,  thu 
tbara  i*  no  colour  for  cbargiiy  the  traretwrii 
with  tbal  indictmeiit,  wid  bope  yoor  tordfhip 
will  let  it  go  u  tba  jury  upon  tbe  eridence  er' 
Sir.  GmMtj. 

The  CoDiwd  for  the  Prowcaton  mtn  ww- 
nled  in  their  oli}ectiOD. 

The  Jur^  go  to  find  irbelbcr  \oti  AngicMa. 
Hr.  FraneuA«DMley,«BdMr.  JiDt.m^ilt} 
of  the  iM>alt  OD  Mr.  Goortry,  oa  Uw  flrat  in- 
jieiRieiit;  Kail.aiiaraiiaarteroriDiiour'tiMj, 
returo  iulo  oourt,  and  find  lord  Aoxlnea, 
Guiliy.-~Mr.  Fnncu  Aoncaley,  Not  Guilly. 
—Mr.  Jim,  Not  Guilty. 

Court.  Geatleraen  of  Couiuil  for  tbe  Tra- 
Teraera,  call  your  efidence. 

INtiU  O'NtiU  la  called  tn  the  wcind  iodiet- 
neui,  far  aaMiiliio^  Hugh  K^ntedy,  eaq.] 

Mr.  Maloiit.  There  ere  three  geDtlemen, 
my  toni,  lord  Anglnca,  Mr.  Auneriey,  and  Hr. 
Jana,  itidictcd  for  aawulting  BIr.  Kennedy ; 
they  lia*e  trafened  ihia  iadiclnienl,  and  Hr 
Kenaedy  himielf  aweaca  ihii  aaaauU  only  on 
lord  Aog^teaea. 

Court.  And  upon  Mr.  Jani ;  and  there  ia  not 
ouly  bis  erideace  to  prove  it,  but  the  nifiatot 
ot-Hr.Anhbold. 

Mr.  Jlfa^«.  Bat  thereii  noBort  oferideace 
to  aSect  Mr.  Piaocia  Anoedey,  aad  therefore, 
I  hnoe  yonr  lardthip  will  direct  the  jury  to  ac- 
quit him,  that  we  may  hare  tho  bencfil  of  hi) 
leatimony  tiponlhii  iadlctnient. 

Court.  Mafe  you  any  objectioa,  gentlenwD 
coDCPraed  for  the  crown  f  You  hare  not  of- 
fered a  word  upOD  tbi«  iiulictnienl. 

Mr.  Harward.  What  I  have  offered  before, 
i*  all  any  body  can  ader  to  thii ;  and  I  belwrc 
it  wHI  nmi  he  aeen  what  tbe  conaequcnee  or  il 
Kill  be. 

Court.  I  call  upon  you  to  know,  whelhet 
Ton  have  any  objection  to  the  examining  Hr. 
Francis  Annealey  on  the  indictment  for  bbmuU- 
ins  Hnzli  Kennedy,  eaq. 

Mr.  Haraard.  We  hare  an  objection ;  we 
do  object  agaiost  ezamitiing  him,  and  auhniil 
h  to  the  Court. 

Mr.  Alac  ManuM.  Hy  lordAogleaea  and  Mr. 
Franeta  Annetley  mutniliy  aniiMd  each  other ; 
it  la  all  one  and  tbe  aame  treapan,  all  one  and 
die  tame  aSiay,  each  it  parluxpi  crtminu,  and 
tbe  whole  (cene  if  laterwoveD  and  mixed  lo- 
{etbcr. 

Hr.  ib^Me.  There  is  not  a  nugle  word  of 
eridence  giTen,  to  prOTr  that  Mr.  Fraoeia  An* 
aealey  waa  coDcemed  in  the  aMault  upon  Hr. 
Keoneily,  and  Hr.  Kennedy  hiDMdfawore  to 
thai  effect;  therefore  we  demra  thai  Mr.  Ad- 
nealey  may  be  acquitted  of  that  indictUKDl, 
and  permitted  to  ^tc  bii  evidence. 

Tbe  Jury  ^  to  flnd,  whether  FnuciaAn- 
■iealey,  esq.  ia  guilty  Of  Ihe  aaaault  en  Uivh 
KenoBdy,  eaq.  or  not;  uA,  witboot  quilting 
Ibe  box,  6nd  him  Not  Oailiy  of  tbe  aaMok  is 
ikeiMlicliBciL      .       . 


Mr.  MaloHt,  W-t  are  now  npaa  tn  indict- 
ment of  lord  Angleaf  ■  and  Ur.  Jam,  Ar  M- 
Hubiog  Mr.  Krnnn'y.  and  drain  Mr  Annm 
ley  may  be  sworn. 

Fraitrii  J»itt$ify,  eM[.  awors. 

Hr.  Spring.  Were  you  preaeat  am  tlid 
Cwngb  on  tlie  icih  of  SoptctBbef  f— Mr.  Am- 

1  aak  TOM,  were  you  upoa  tbe  oonnc  ii  tba 
lime  of  the  raceP—l  was. 

Were  yon  preaant  when  Hr.  Mac  KtrdMr 
nad  bii  company  cam*  up  ojioa  tbe  boiia- 
oourae 7—1  neveraaw  one  of  them  brfara  that 
day  in  my  life. 

Did  yon  sec  Hr.  Kennedy  come  na  la  apeak 
to  lord  An^leseaf-— 1  don't  remember  Hint  I 
ever  saw  h|(  lace  before  Ibiaday. 

Did  yn«i  see  tnT  body  ooiae  to  atb  bilk 
about  bia  bebavioarr — 1  Jh. 

Whor— Mr.  Mac  Kerdier. 

Do  yoa  remember  any  auch  peiaoB  upan  iba 
eourae  that  day,  as  Mr.  Kennedy  F.-I  waa 
told  after,  that  bis  nanc  was  Keaaedy,  and  I 
taw  sooK  sirrtca  belweca  him  aad  Mrd  Ab- 

Can  yoa  aay  that  the  perron  you  saw  there 
was  ttic  same  with  him  you  now  see  beref— 1 
dont  lenember  his  hoe  at  all,  but  wai  told  it 

C«B  yoa  take  upoa  yod  to  say  yon  saw  hitt 
that  dty  7— I  did  not  see  bin  Uul  day  ibat  I 

What  eokored  clothoi  had  Ibe  paaon  aa 
yoa  saw  eagagcd  with  hird  Aayleaear — It  waa 
acarlet 

net  yoM  sse  bit  face  ?— I  mw  bin 
[ain. 
ron  when  be  Uracfc 


Ib  wbal  titoation 
yonf — I  had  mt  ba 

How  do  yon  know  then  that  he  strack  yon  i 
—I  apprefaend,  iboogfa  ny  back  was  to  bim,  it 
waa  be,  aad  vpoa  bU  atrikiag  me,  ny  Iwd 
almokhim. 

Did  you  lee  bim  alrike  my  lord  T — I  did. 

Which  of  them  gave  the  Brtt  stroke  f— Tba 
firat  stroke  thai  wis  ^ven  wai  by  my  )atd  ta 
Hr.  Kennedy,  some  minutes  alter  I  bad  got  a 
stroke  upon  my  bead. 

Were  Mr.  Mac  Kerdier  and  Mr.  Oooatr* 
near?— They  wore. 

Wat  Hr.  Jans  near  Mr.  Kennedy  f— I  be- 
lieve  Hr.  Jani  was  pretty  near,  but  not  within 
reach  of  bim. 

Did  you  see  Mr.  Jans  or  be  give  any  ttroka 
to  each  other? — I  did  not. 


Neik  (TNeiU  swora. 

Hr.  Afor^a.  Pray,  Sir,  do  you  know  tba 
mn  at  Newbridge  r—O-NeiJ^  I  do. 

Where  were  yon  an  tbe  13lh  of  Septanber, 
in  tbe  night?— In  tbe  afleTaaaa  I  areni  tbere, 
1  waa  at  lani  Besberoogb'k ;  aad  Hr.  Hac 
Kocber.  Hr.  Kanedy,  and  Hr.  LrviofMMa, 
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far  (in  Assault, 


to  the  beat  of  my  knowM^e,  tent  m  mes- 
•eiitrer  to  mv  house  to  speak  with  me. 

Court.  Who  told  yuu  they  sent  to  speak  to 
you  ?— My  wife,  when  I  came  home. 

Did  you  goto  them  ? — I  weut  to  Newbridge. 

What  day  wat  this  ?— It  was  the  15th  1 
went  to  the  races. 

You  went  to  them  ? — I  did. 

Name  them  again. — Mr.  Mac  Rercher,  Mr. 
Kennedy,  Mr.  Livingstone,  and  Mr.  Goostry. 

Mr.  Morgun,  Where  did  you  go  to,  the  15tu  ? 
—To  Newbridge. 

When  you  came  there,  who  did  yon  meet, 
and  what  passed  ? — On  the  15th,  the  gtntle- 
nen  never  were  upon  the  sod  before,  and  they 
went  all  toflrcther  to  the  Curragh. 

Court.  U|ion  the  15th  ?— Whatever  day  the 
race  was,  it  was  that  day,  on  Wednesday ,— as 
to  the  day,  I  cannot  be  positive,  I  did  not  ob- 
serve the  day  of  the  month.  It  was  the  14th. 
There  was  never  a  horse  to  start  but  one.  They 
said,  they  never  «  ere  upon  the  ground  but  at 
that  time,  and  upon  going  to  the  Curragh, 
there  was  no  diversion,  and  we  came  back,  and 
Mr.  Mac  Kercher  said,  he  saw  lord  Anglesea. 
See  what  a  look,  says  he,  he  gave  at  us  all  that 
day ;  but,  says  he,  I  want  nothing  but  to  ex- 
pose him  to  the  populace,  and  I  will  make  it 
my  business  to  do  it  before  I  go  back  to  Dublin. 

Who  was  the  com|»any  ?  Name  them. — 
There  was  Mr.  Mac  Kercher,  Mr.  Kennedy, 
Mr.  fjvingstone,  and  Mr.  Goostry  preaent,  and 
1  don't  know  but  Mr.  Kobinson  was  there. 

Can  Tou  be  i^tive  who  was  there?— I 
know  Air.  Mac  Kercher,  BIr.  Kennedy.  Mr. 
Livingstone,  Mr.  Goostry,  and  Mr.  Annesley 
wer^  there. 

Mr.  Harvard.  My  lord,  I  deeure  (be  Conrt 
may  take  notice  he  swears  positivdy  that  Mr. 
Livingstone  was  one  of  the  company,  and  we 
caonrove  him  to  be  in  England  at  that  time. 

witness.  In  England!'!  can  bring  people 
to  |irove,  that  saw  him  in  Naas  the  next  day 
uhit  the  races. 

Mr.  Spring.  Were  you  upon  the  Curragh  the 
lech.^^Iwas. 

•    Were  you  there  when  Mr.  Kennedy  was 
there? — 1  saw  him  there. 


What  part  of  the  Curragh  did  you  first 
him  on  ?— I  went  along  with  him  to  the  Cur- 
ragh, for  we  (lined  at  Newbridge  that  day. 

Att.  Gen.  If  you  can  prove,  gentlemen,  that 
Mr.  Livingstone  was  not  there,  what  need  yon 
ask  this  man  another  qnestion  ? 

Mr.  MaUme.  My  lord,  we  will  produce  the 
top  men  of  the  country  to  his  character. 

Mr.  Spriftg.  Were  you  by  with  Mr.  Kennedy 
when  he  met  my  lord  Anglesea  ? — I  was  by 
with  him  most  part  of  the  day. 

Then  give  an  account  of  what  hapnened 
when  they  first  met  ? — I  cannot  tell  whetner  I 
was  present  at  their  first  meeting ;  but  when 
tliey  met,  they  never  spoke  a  wora  to  one  an- 
other, but  at  the  time  of  the  action. 

What  action,  was  there  a  quarrel  ? — ^There 
was  3  quarrel,  and  Mr.  Mac  Kereher  was  the 
beghiner  of  it.    So  there  happened  some  words 
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that  the  ct)ac!iman  had  said  to  Mr.  Annesley ; 
and  upon  the  same,  Mr.  Mac  Kereher  wat 
very  angry,  and  said,  that  the  thing  was  in* 
tended  on  purpose. 

Court.  To  whom  ?— To  Mr.  Kennedy  and 
the  gentlemen  in  the  crowd  witli  him  ;  and  I 
was  there  at  the  same  time, 

What  words  were  they  ?— The  words  Shoe- 
boy,  or  some  such  thing.  And  upon  that,  h« 
said,  He  would  make  application  to  my  lord, 
and  if  he  did  not  discharge  the  servant,  hf 
would  have  satisfaction  for  it.  Upon  which, 
my  lord  happened  to  be  down  where  there  was- 
a  dispute  about  sir  Edward  O'Brien's  mare 
running  on  the  wrong  side  of  the  post ;  and  we 
rode  around  until  they  came  to  the  winning- 
oost,  where  my  lord  was.  Upon  which,  Mr. 
Mae  Kercher j  told  him,  that  nit  servant  ns^ 
him  ill,  and  hoped  for  satisfaction  from  him, 
and  that  he  would  turn  him  off.  My, lord  said 
He  would  not  And  upon  that  Mr.  Mao 
Kercher  said,  He  did  not  use  him  well,  and 
would  have  satisfaction.  And  he  had  the  whip 
up  in  his  hand  in  order  to  strike,  and  be  rode 
a  stone-horse,  and  he  was  vidous,  and  I  don't 
know  whether  the  stroke  was  intended  for  mj 
lord  or  for  the  horse. 

Mr.  Spring.  Did  you  see  k>rd  Anglesea  and 
Mr.  Kennedy  together  that  day  ?.-|  saw  them 
close  together. 

Did  any  thing  happen  between  them.'— I 
saw;them  strike  one  another. 

Who  ?— Mr.  Annesley  and  Mr.  Kennsdy. 

Give  an  account  of  that? — When  Mr. 
Goostry  struck  Mr.  Francis  Annesley,  be  wat 
for  about  two  minutes  before  be  found  out  who 
it  was.  Upon  which,  he  asked  who  it  wat; 
and  my  loni  said,  That  is  the  man,  that  Goostry, 
pointing  to  him.  Upon  which  he  went  over, 
and  made  a  stroke  at  Mr.  Goostry,  and  there 
were  some  strokes  that  pa&sed ;  and  upon  that, 
Mr.  Kennedy  came  and  made  a  stroke  at  Mr. 
Francis  Annesley,  and  hit  my  lord  over  the 
wig,  but  whether  it  hurt  him  or  no  I  cannot 
tell,  or  whether  the  stroke  wat  intended  for  him 
or  not,  I  cannot  tell. 

Court.  Did  yon  see  the  ttroke  reach  mj 
lord  ? — I  did  see  it  reach  him  upon  the  wig. 

Did  you  see  ray  lord  strike  Mr.  Kennedy  f 
— I  did.  As  soon  as  he  received  that  strose, 
he  up  with  his  whip  and  struck  him. 

Mr.  Spring.  Did  you  see  Mr.  Jant  there  ?«- 
I  did. 

Where  was  he  at  the  time  of  this  quarrel  ?—p 
He  was  in  a  crowd. 

Did  you  see  any  engagement  between  Mr. 
Kennedy  and  Jans  ? — I  did. 

Who  struck  first?— That  I  cannot  swear  to 
at  all,  which  of  them  struck  first ;  for  the 
crowd  rushing  backward  and  forward,  I  oonM 
not  be  distinct. 

Was  the  blow  given  by  Mr.  Kennedy  to  tord 
Anglesea,  before  Mr.  Jans  and  Kennedy  were 
engaged? — It  was  b^Hn  I  saw  them  en- 
gaged. 
'  Which  struck  first,  Jant,  or  Kennedy  ?-—B]p 
virtue  of  my  oath,  I  cannot  tell  which ;  I  saw 
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blood  ran  iIowd  Mr.  Kennedy,  and  wlictbcr  it 
wnibe  oiriM'k  Mr.  J  ant  first  or  no,  1  cannot 
tell:  for  when  i  mw  mjr  lord  rcceite  \Ue 
■troke,  1  tnmed  about  my  liorte,  and  did  not 
mind.  1  was  just  crossings  between  him  ao<t 
my  lord,  and  whether  3Ir.  Kennedy  struck  at 
Jauii  first  I  cannot  tell. 

But  you  said  you  saw  Mr.  Kennedy  strike 
lord  Anglesea  before  you  saw  lord  An|{leM» 
gi?e  a  stroke  ? — I  did,  Sr. 

What  happened  between  Mr.  Kennedy  and 
Mr.  Jans? — ^I  cannot  ttll. 

Court,  Gentlemen  concerned  for  the  crown, 
\rill  you  ask  this  man  any  questions  ? 

Mr.  Harvard,  We  will  not  ask  biro  any 
i|Qestion,  but  bcg^,  for  justice  sake,  be  mav  not 
be  permitted  to  get  out  of  the  Court,  till  we 
proceed  to  give  evidence  a(;ainst  him  lor  per- 
jury. 

C<mrt.  How  long  have  you  been  acquainted 
with  Mr.  Mac  Kercber? 

C^Neile,    I  believe  since  his  first  cooiiog 
into  the  kingdom. 
And  with  Mr.  Kennedy  ? — ^Yes. 
And  with  Mr.  Gooatr\  ?. — No,  not  with  biro. 
How  caroe  you  to  go'  with  them  to  the  Cur- 
ragh  ?— I  had  an  intimacy  with  Mr.  Anne%le>', 
(for  he  was  some  time  at  my  father's  noiibe 
when  a  child)  on  bis  first  ci>miug  into  the  king- 
dom, and  they  sent  for  me. 

On  what  business  did  tbey  send  for  you  * — 1 
cannot  tell,  my  lord. 

Who  went  to  the  Cnrragb  with  yon  ?— We 
went  all  together  to  the  races,  and  we  Iwd 
discourse  as  we  went  along. 

Mr.  Ifac  Manui.  Whom  did  tbey  then  send 
ibryoQ  ?— Several. 

who  were  tbey  ? — ^Their  own  servants. 
Name  the  serrants. — One  Barney  Ncile, 
ami  several  of  them. 

Mr.  Digh^ft  Foreman  of  the  Jurv.  Did  ynti 
meet  me  coming  home  on  the  road  that  day  ? 
«-Yes,  Sir,  1  believe  1  did,  1  cannot  recol- 
lect. 

Did  von  say  any  thing  to  me?— 1  cannot 
say  I  did. 

Did  not  you  express  concern  to  mc  at  tlie 
treatment  Mr.  Mac  Kercber  and  Mr.  Anncs- 
ley  had  received  ?— I  do  not  remember  that 
I  did. 

Did  not  you  express  yoorself,  that  you 
thought  they  were  used  very  hard  ?—  I  do  not 
know  but  I  might  id  I  you  so. 

Mr.  Harvard.    I  desice,  my  lord,  that  Mr. 
Livingstone  may  be  railed,  to  satisfy  you  be 
was  in  Eufrland  Isst8eptember. 
Cottrf .  You  had  better  stay  a  little. 

Pktlrick  Caveoagb  as  called,  and  iroes  away 
again,  being  to  be  examined  to  another  point. 

Mr.  Callaghan,  We^ll  beg  leave  to  pmlut-e 
Mr.  Livingstone,  to  shew  your  lordship  wlicre 
be  was  in  liJeptember  last. 

WUliam  Livimgitane^  esq.  sworn. 

Mr.  C^Ua^kan.  W berf  were  you  in  Septem- 
ber last? — jspmgsfenc.  la  London. 
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Went  ¥0U  any  part  of  that  monlli  in  Iee« 
land  .^—1  was  not. 

When  did  you  come  over  to  Ireland  N-U 
was  the  middle  of  October  before  1  caiim  !• 
this  kingdom. 

Mr.  Malone  informs  the  Cnnrt,  that  io  Oe* 
tobcr  he  saw  Mr.  liviugstone  at  ftftgate 
ready  to  embark  fur  Ireland. 

[Cross- esanunation .  ] 

BIr.  Spring.  Do  yon  know  tbia  Mr.  O^Kctte  f 
— Livingstone.  Yes,  Sir. 

Did  you  ever  see  bim  in  Mr.  Mae  Keidwr% 
or  BIr.  Kennedy's  company  ?— I  have. 

Were  they  not  wHl  acquainted  ?— Yes,  I 
believe  they  were. 

Was  he  employed  by  Mr.  Bise  Kirreher  er 
BIr.  Kennedy  r— Sir,  when  we  rame  Aral  inle 
Ireland  about  two  years  agw,  O* Ncile  mat  ea 
uncalled  for  at  Kilf;  he  cold  us  a  greet  dee!  ef 
his  knowledge  of  Mr.  Anneiile?  et  Kiene,  w»6 
the  witnesses  that  knew  his  adaire ;  and  eftee 
raroe  about  us  upon  that  errand,  till  at  bMl  ke 
came  so  otlen,  tliat  he  was  used  with  the  nt- 
most  disregard ;  and  when  we  found  eel  Us 
character,  he  was  never  suflered  to  ceme  ebeet 
the  house  at  all. 

BIr.  Vigbif.  What  character  has  he  f  De 
you  think  be  is  an  honest  mae?-^We  vseie 
sinngem  in  this  ooantry  ;  lie  looked  like  as 
honest  mnti  i»  us  at  fir^lf'biit  npoe  a  better  ia* 
furmatioii  we  found  him  quite  the  reverse. 

Mr.  Aiac  Mantit.  Mtrlord,  we  dfsire  mf 
lord  All«rn  may  be  swoni,  te  give  a 
of  this  man. 


Right  Hon.  Lord  Viscount  A!Un  swore. 

BIr.  Afec  ManuM.  Pray,  my  kwd,  4a  ye« 
know  Uiis  Neile  O'Netk*  ? 

Lord  AiUn.  1  know  bim  very  well,  and  be» 
lieve  no  man  bears  a  more  inlameos  ebaraelar 
in  the  ec»unty  of  Kililare. 

Does  your  lordship  think  be  dtserves  wmj 
credit? — I  am  confident  lie  does  net ;  be  is  a 
very  great  villain  ;  I  wouM  ant  credit  him,  nor 
believe  one  wimiI  he  sayt.  I  know  tbel  aa 
gentleman  would  admit  yon  into  hiacompaay 
at  the  time  vou  were  einployeil'by  me;  aail 
my  unde  ami  I  bad  ol'ten  many  wonla  beeMMie 
I  empk>ycd  you,  anil  we  found  you  oiU  to  be 
tlie  greatest  rogue  that  could  be." 

Covrf .  Do  ynii  think  he  is  a  man  to  be  cre- 
dited upon  oaih  ? — No,  mv  lord,  be  is  aat 

BIr.  Mac  il/enw.  We  beg  k^vete  prmioee 
the  minister  of  the  parish  where  be  lives. 

Rev.  BTr.  John  DatPton  sworn. 

■ 

BTr.  Mac  Manus.  Do  you  know  Ketle 
O'Neile? 

BIr.  Doittum.  I  know  him  ever  since  I  caoM 
into  the  parwh  of  Naas. 

How  tottg  is  that,  8ir  ? — I  have  beta  fwe 
years  thrr.\ 

Wliut  character  has  he  generally  boredoriaf^ 
that  time.' — I  have  always  heard  be  waa  a 
person  guilty  of  as  many  fraiuls  as  be  waaca* 
pable  of  committing ;  i  cannot  aooeuat  for  kia 
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MM«lt,  iMt  Im  is  ft  person  that  was  almijt  very 
lidffious. 

WlMt  is  his  general  character  f— Why,  I 
prelest,  I  have  known  hhn  gtitlty  oFnumhers 
of  lies  and  faiseboods,  and  is  a  person,  I  thiok^ 
Mtto  be  credited. 

Do  eon  btfliave  him  a  person  to  be  credited 
upon  his  oath? — ^The  (general  character  is, 
that  he  is  a  person  not  out v  litigious,  but  capa- 
ble of  any  cheat  imagmabfe. 

Isbe,  or  is  he  oofctohe  believed  upon  his 
oath?— I  should  gite  little  credit  to  his  oath, 
beosuse  I  hare  heard  his  word  so  often  for- 
fciied. 

i/>rd  Viscount  Allen.  He  is  the  greatest 
rogue  aKve.  ^isoinejearssneefaerobwdme; 
I  bare  hail  warrants  eat  airainst  him,  and  could 
■over  esteh  hhn,  bnt  will  now  send  htm  to 
gaol  before  I  leave  this  town. 

Mr.  Hdbiie.  We  dssiite  Maoriee  Resting, 
nsf.  osay  be  called  to  the  character  ofO-Neue 
-*^llr.  Keating  is  called^  but  docs  not  come 
inin  court.  1 

.  Mr.  Spring  lo  Mr.  Dmotom.    Was  not  this 
Nctle  an  agent  to  Mr.  Mac  Kercher  and  Mr. 

Mr.  l)as7toii.  HehadtherepotehiNaassoaie 
Ibne  ago  of  being  a  strenaoos  friend  of  theirs ; 
kmt  1  never  saw  him  about  them ;  i  had  no 
to  interfere  in  their  afiairs. 
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Co«r#.  Oentlemen  of  tfaejonr,  the  lord  An- 
.fiMsaand  Mr.  Jans  stand  inducted  for  an  as- 
■aakon  Mr.  Kennedy.  I  sliall  only  tell  yon, 
gentleinen,  that  I  find,  on  the  recollection  ai 
the  evidence,  it  stands  folly  proved  by  Mr. 
Kennedy  and  Mr.  Archbofd,  that  both  his 
Isidsyp  and  Mr.  Jans,  withont  provocation, 
without  any  attempt  in  Mr.  Kennedy  to  strike 
m  Mow,  did  strike  and  sorely  beat  this  gentle- 
Ban.  Thna  it  stands  proved  npon  their  testi- 
mony ;  and,  gentlemen,  the  only  evidence 
dBhred  So  take  off  this  chaige  was  first  Mr. 
Fkands  Annesley ;  and  I  do  think  yon  may 
1^  what  be  says  entirriy  out  of  the  case ;  for 
be  tells  you  he  never  saw  Mr.  Keonedy  before 
SUa  dtiff  and  did  see  hard  Anglesea  ana  a  gen- 
ilsBan  in  ted  engaged  that  day  on  the  Cnr- 
n^ifa ;  but  who  that  gentlemen  was  he  cannot 
estt,  and  knows  not  whether  it  was  Mr.  Ken- 
wsdy  or  not,  hot  that  he  saw  several  blows  psss 
between  them.  And  Mr.  Annesley  with  great 
candour   and  int^rity  said,  that  if  it  was 

<psofed  that  Mr.  Kennedy  and  that  gentleman 
were  the  same,  he  saw  him  give  no  provoca- 
tion ;  so  that  it  still  remainB  dear  and  un- 
donbled  npon  the  testimony  of  Mr.  Annesley, 
Sliat  Bsy  lora  Anglesea  and-  Mr.  Jans  are  both 
milty  of  the  assault  npon  Mr.  Kennedy ;  for 
m  tik  you  forther,  that  tlie  first  stroke  that 
wan  given  between  them  was  by  my   lord. 

'Why  then  the  only  other  evidence  produced 
was  a  person  of  extremely  different  character 

-firoBB  Mr.  Annesley,  one  Neile  O'Neile,  a  sur- 
geon ftom  Naas ;  and  what  does  he  say  ?  He 
Ids  yon  that  he  was  at  the  inn  of  Newbridge 

'Mb  theae  genthnnen ;  that  ba  was  sent  tor 
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by  them  to  Nsas,  and  being  from  home,  wan 
told,  when  he  returned,  they  had  eent  for  him, 
and  that  there  he  went  and  found  Mr.  M^Kon- 
cher,  Mr.  Kennedy,  Mr.  Goostry,  and  twice  I 
am  positive,  I  think  three  times,  swore  that 
be  saw  Mr.  Livingstone  there  too.  That  with 
these  gentlemen  he  went  to  the  Corrs||^ ;  tbaS 
in  the  way  Mr.  M'Kercher  tM  turn,  He 
wanted  of  aH  thmgs  in  the  worid  to  expose  the 
lord  Anglesea  to  the  populace,  and  was  deteN 
mined  to  do  it  before  he  returned  to  DuUm  ; 
that  for  that  purpoee  he  bmn  the  quarrel :  hot 
says  be  did  not  see  Mr.  Bl*Kerch^  strike  my 
lord,  nor  attempt  to  strike  him :  That  he  was 
npon  a  vicioas  stone- horse,  and  whether  hn 
lilM  no  his  whip  to  correct  his  horse,  or  for 
what  other  purpose,  he  cannot  tell.  *  He  tells 
you  fbrther,  that  he  saw  Mr.  Keonedy  strikn 
mj^  lord,  bnt  knows  not  whether  he  intended  to 
stnke  him  or  not:  and  says,  he  believes  the 
stroke  did  not  hurt  my  lord.  That  upon  this^ 
my  lord  struck  him ;  but  if  yon  believe  him, 
the  first  blow  was  hit  upon  mj  hnd.  Why  thett^ 
this  man  having  sworn  that  Mr.  Ltvinsfstonn 
waaone  of  this  company,  and  it  being  alleged  / 
that  he  was  then  in  iSngland,  ^Ir.  Livingstone 
was  sworn  to  account  whether  he  was  or  nOi 
He  declares  upon  his  oath  he  was  not  in  Ire- 
land at  that  time,  kiut  in  London,  and  came 
over  to  this  kingdoib  in  October ;  and  ssvs,  ha 
knew  that  this  man  was  acquainted  with  Mr; 
M'Kercher  and  Mr.  Kennedy,  and  employed 
by  them ;  but  that  he  met  them  on  the  road 
uncalled  for,  frequently  attended  them  nnde^ 
pretence  of  serving  tliem,  until  at  length  he 
became  ao  tronhleaome,  they  were  obl^ed  OS 
dismiss  him,  and  forbid  him  to  come  near  them. 
Then,  in  the  next  piece,  in  order  to  disctedil 
him  forther,  the  counael  for  the  prosecutors 
called  my  lord  Allen  to  ghe  a  character  of  him  { 
and  hb  lordship  tells  yon,  that  he  Is  of  a  moot  ^ 
infomous  character,  of  soch  a  one,  that  hii 
tordship  swears  positively  he  n  not  to  bo 
credited  on  his  oath.  The  same  bad  character 
is  given  him  by  Mr.  Dawson,  the  minister  of 
the  place  where  he  lives. 

You  see,  gentlemen,  there  is  nothing  in  th^ 
world  offered  bnt  the  evidence  of  this  man  to 
take  off  the  weight  of  Mr.  Kennedy  and  Mr. 
Archbold;  and  you  will  consider  what  credit 
he  ■ 


The  Junr  go  to  find  whether  lord  Anglt 
and  Mr.  Jfans  are  guilty  of  the  assault  upon 
Hugh  Kennedy,  eoq.  or  not ;  and  find  lord 
Anglesea,  Gnilty^— Mr.  Jans,  Guilty. 


The  Indictment  for  the   Assault 
ON  Daniel  Mac  Kercher,  Esq. 

Mr.  Mahne.  This,  in  reality,  is  the  main 
indictment,  upon  which  all  the  rest  have  bifen 
groonded.  It  does  not  appearby  any  evidence, 
that  my  lord  Anglesea  and  Mr.  Jans  had  any  ^ 
hand  u  assaulting  him ;  and  therefore  wo  ' 
hope,  npon  the  role  you  have  laid  down,  to  be 
allowed  the  benefit  of  thdr  testimony.    Mr* 

T 
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Mac  Kercher  himielf,  in  bit  ctidence  upon 
this  indactroent,  does  not  pretend  that  either  lord 
An^etem  or  Mr.  Jans  did  asiauJt  him  on  the 
Curragh.  If  I  mistake  your  evidenoe,  yoo'U 
•et  roe  rif^bt. 

i/ir.  Mac  Kercher.  What  do  yon  anderttand, 
8ir,  by  sMaultinff  me? 

Mr.  MaUme,  I  mean  a  blow. 

Mr.  Mac  Kercher.  I  cannot  ny  they  gave 
ne  any  blow. 

.  Court.  The  account  Mr.  Mac  Kercher 
gave  was,  that  afler  a  fi^ood  deal  of  opprobrious 
laopiage,  he  told  my  lord  Angleaea,  lie  lied, 
anddared  not  for  tlie  aoul  of  him  single  him- 
adf  out,  and  tell  him  so.  That  noon  those 
words  Mr.  Francis  Aonesley  stepped  forward, 
and  struck  Mr.  Mac  Kercher  upon  the  fore- 
head, which  occasioned  a  swelling  and  a 
bleeding :  and  I  do  not  recollect  that  Mr.  Mac 
Kercher  gave'  any  thing  in  evit!ence  that  my 
lord  said  or  did  to  him  more  than  this. 
.  Mr.  Alalone.  As  there  doe«  not  appear  any 
•vidence  that  can  affect  lord  Anglcvca  and  Blr. 
Jans  on  this  indictment,  we  bfg  leave  to  de- 
aire  your  lordship  will  give  the  jury  some 
directions  cuncernlug  them  before  %ve  proceed 
Ihrther. 

Mr.  Harmard.  I  believe  there  can  be  yeiry 
little  doubt,  when  you  consider,  bat  that  Mr. 
Jans  is  guiltv  of  the  aaaault  upon  Mr.  M*Ker- 
^her;  aud  I'll  tell  your  tordship  the  reason 
why  I  apprehend  it  so ;  because  there  is  no 
fontroversy  but  that  this  man,  upon  the  words 
which  passed  between  lord  Anglesea  and  Mr. 
M*Kercher,  rushed  out  and  said,  Sure,  my 
Jord,  you  wouM  not  offer  to  fight  this  fellow, 
while  there  are  so  many  here  by  to  fight  him 
Ibr  you.  What  follows  upou  this  f  Why  then, 
one  of  this  very  company  pi^oes  out  and  strikes 
bim.  Pray,  my  lord,  are  not  they  all  guilty 
of  the  trespass  committed  against *him  ?  I  do 
ny  they  are  all  principals,  and  that  there  i»  no 
dtttinguisliiiig  in  law  between  the  man  that 
•truck,  aud  the  man  that  assisted  by  word  or 
•ct. 

Blr.  Mac  Manut.  I  apprehend  the  question 
to  be,  Whether  my  lord  Anglesea  aud  Mr. 
Jans  assaulted  a  particular  person  whom  they 
incited  others  to  strike,  and  whom  their  rage 
mnd  |iassion  would  have  inclined  them  to  strike, 
if  they  could  as  forcibly  have  struck  him,  as 
^ey  (lid  other  persons  nearer  to  them  of  the 
aauie  party.  In  conittruction  of  law  it  is  an 
•ssault ;  they  both  did  assault  Mr.  M'Kercher, 
and  tliat  clearly  appears  from  the  evidence. 

Court.  The  evidence  of  Mr.  M'Kerolier  was, 
that  upon  my  iord'-s  calling  him  thief,  scoun- 
drel, and  villain,-  Mr.  M^Kerchrr  said,  You 
dared  not  for  your  soul  siogic  yourself  out,  and 
tell  me  so.  Upon  which  some  that  were  by 
■aid,  My  k>rd,  you  go  fight  such  a  scoundrel! 
iiere  are  enough  to  fo  out  with  him.  What 
eniued  upon  this.'  Why,  then  Mr.  M'Kercher 
tells  you,  that  upon  further  words  between 
them,  he  said,  My  lord,  you  lye ;  and  that 
immediately  upon  his  saying  so,  not  a  word 
■aid  by  any  other  person,  Mr.  Fraocitf  Aoiiea< 


ley  stepped  forward,  and  stmek  bim  a  blow  ob 
the  forehead. 


Mr.  Bagot.   If  1  apprehend  his 
arighty  Mr.  Blae  Kercher  said  the  worda,  Yoii 
lye,  were  antecedent  to  the  other  wonto. 

Court.  The  jury,  I  see,  have  taken  ffiy  io«' 
curate  notes,  and  they'll  take  case  to db what 
is  right. 


Patrick  Cavenagh^  danciog* matter, 

■ 

Mr.  Morgan.  Do  yon  recolleet  when  yoo 
were  the  I6th  of  September  last  F 

Cavemagh.  I  do. 

Where  were  you  ? — I  was  at  the  Cmnigli  at 
the  time  of  the  races. 

l>id  you  see  lord  Anglesea  there  f — 1  dfal. 

Dkl  you  aee  Mr.  Jans  there  f— I  did. 

Did  you  see  Mr.  Mac  Kercher  there  f— I  saw 
him  there. 

Give  an  account  to  the  Court  and  the  jury, 
what  you  recollect  to  have  passed  tooehiBg 
Mr.  Blac  Kerclier*s  coming  up  10  lord  An- 
glesea.— I  heard  some  little  thnig  when  i  was 
at  Kilcullen-bridge  before  the  race,  of  some 
design,  and  it  rosiae  me  a  fittle  more  porticQlar. 
My  lord  Anglesea  was  fwng  down  to  Ibe 
winning-poat  when  the  dispoie  was  about  the 
running  of  the  horses,  and  1  |iartcd  from  hiea 
there :  and  as  I  was  ^og^^  I  "*^  these  getotle- 
men,  Blr.  Aanesley,  Mr.  Mae  Kercher,  Goos^< 
stry,  aud  Kennedy,  going  towards  lord  Angler 
sea.  When  I  saw  that,  I  immediately  rctol- 
leoted  what  I  had  heard  at  the  brktae,  that 
there  wouhl  be  a  quarrel ;  upon  wlm^  I  le- 
tumetl  immediately  again,  and  when  1  came 
up,  I  found  there  was  a  crowd  aboot  them  ; 
and  they  were  engaged  in  words :  and  I  juat 
came  up  at  the  time  when  my  lord  Anglesey 
said,  8ir,  I  wouM  not  suffer  my  servants  to  af- 
front any  one,  let  alone  a  gentleman.  I  juat 
came  in  upon  that  answer,  and  I  don't  koew 
what  passed  before  at  all. 

What  did  Blr.  Mac  Kercher  repljr  to  that  f 
-*I  could  not  hear  w«dl  what  he  said,  for  be 
spoke  very  low;  but  lord  Anglesea  spoke  very 
loud. 

Was  Blr.  Mac  Kercher  near  lord  AngWaeo  F 
— He  was  close  to  my  lord,  the  horsea  hands 
were  just  together ;  and  then  1  heard  Mr.  Mne 
Kercher  some  little  time  after  say.  My  kml, 
your  servant  lias  affronted  a  gentleman.  And 
my  lord  answered.  What  gentleman  F  And 
Blr.  BIoo  Kercher  assured  him  sgain.  Unit 
he  was  a  gentleman  ;  but  did  not  tell  who  ho 
was. 

Did  not  he  tell  my  lord  at  all  who  he  was  F-^ 
Blr.  Blac  Kercher  assured  him  twice  or  thrion 
that  he  u  as  a  gentleman,  and  insisted  upon  aiy 
lord*s  doing  him  justice,  without  telling  him 
who  the  geutleman  was,  but  at  last  pointed  to 
bim ;  upon  which,  when  Mr.  Bine  Kercfaei 
insisted  on  that,  and  desired  bim  to  tnm  Msa 
Qft\  my  lord  said.  Is  it  fbryooF  orwonis  Is 
that  uurpose.  And  Blr.  Mao  Kercher  still  tn^ 
sisted  upon  it  for  affronting  a  gentleman. 

Was  Mr.  Francis  Annedey  or  Mr.  Jao^  nenr 
my  tord  atthiitimeF— Mr.  Aimesley  wns'oloie 
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bv  my  lord,  And  to  wat  Mr.  Jans ;  ikey  stood 
doM  toother,  and  my  k>rd  a  litile  on  one  side 
i^ieaking  to  Mr.  Mac  Kerclier. 

What  was  it  mv  lord  said  to  Mr.  Mao 
Kercber? — My  lord  said,  He  would  not  turn 
him  off  fur  bim. 

•  What  ensueil  upon  that? — Mr.  Mac  Kercher 
insisted  upon  it,  and  held  op  the  biitt-end  of  his 
whip  at  my  lord  ;  upon  which  Mr.  Annesley 
gm? e  bim  a  btow  before  he  could  gi? e  my  lord 
a  blow  if  be  intended  iL 

Did  be  positively  turn  up  the  butt- end  of  his 
whip? — He  turned  up  the  bult-end  of  bis 
wbm»Sir. 

How  did  he  hold  his  whip  when  he  spoke  to 
my  lord  f— >Ue  had  the  proiier  end  of  it  in  his 
hand  firet ;  but  upon  my  k>rd*8  refusing  to 
turn  bis  coachman  off,  be  turned  his  whip,  and 
said,  You  won't  turn  bim  off,  my  lord  ! 

What  kind  of  a  whip  was  it  that  Mr.  Mac 
Kercher  bad  ?—!  cannot  be  particular. 

Was  it  a  lon^  or  a  short  whip?^fi  waa  a 
long  whip ;  it  either  had  a  lasli,  or  was  one  of 
the  whips  .whh  a  prodigious  long  end  to  it. 

Mr,  Marward.  Was  it  not  a  short  jockey- 
whip? — It  was  not 

Had  it  a  lash  to  it  ?^I  don*t  beliere  it  had 
a  lash,  but  he  took  it  about  the  middle,  or  there- 
abouts, in  bia  hand.  ^ 

Did  behold  it  in  a  threatening  manner  ? — He 
did,  and  said  in  anger,  You  won't  turn  bim  off, 
my  lord ! 

Jif  r.  Morgan,  Was  there,  or  was  there  not 
before  that  time  in  which  he  turned  his  whip, 
any  stroke  given,  by  Tirtue  of  your  oath? — 
Tberc  was  none  giren  before  that  time,  by  vir- 
taeofmyoath. 

Did  you  obserre  Mr.  Jans  at  that  time  ? — I 
did. 

Did  you  see  him  do  any  thing  ? — I  did  not. 

Did  you  aee  him  strike  Mr.  Mac  Kercher,  or 
any  body  ? — I  did  not.  He  spoke  to  ftlr. 
Mac  Kercher,  and  asked  him.  Dared  he  ask 
auy  one  else  there,  for  he  was  not  worth  my 
lord'a  vhile  ? 

Mr.  Digby..  I  think  Ton  said,  some  conrer- 
sation  had  passed  at  Kiicullen- bridge,  about  a 
des^  to  quarrel  ? — I  heard  there,  as  I  was 
mounting  my  horse,  that  there  would  be  a 
quarrel. 

When  was  it  >ou  heard  so  ? — It  was  the 
morning,  the  16tn,  before  1  went  to  the  Cur- 
rajb. 

Who  was  it  told  you  so  ?^I  heard  that  a 
gentleman  came  from  Dublin,  and  told  Mr. 
Jans  there  wonid  be  a  quarrel,  and  1  think  it 
was  be  told  me,  that  -there  would  be  a  great 
quarrel  at  the  Curragh  that  day. 

Who  said  this  ?— 1  beard  it  from  Mr.  Jans, 
and,  I  think,  Mr.  Tynan.  Jans  said  he  waa 
informed  by  one  out  of  Dublin,  that  there 
would  be- a  quarrel  there. 

When  did  Mr.  Jans  say  he  was  told  so  by 
one  from  Dublin? — He  said,  he  heard  by 
one  from  Dubfin  that  morning,  that  there  would 
be  a  quarrel. , 

Ur.Bagot^  Yoa  lay,  that  Mr.  Jans  told 
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yon  be  heard  from  Dnblin  there  would  be  a 
quarrel ;  did  he  hear  it  fi-om  Dublin,  or  from  a 
gentleman  that  came  from  Dublin  ?-^Re  told 
me  from  a  gentleman  that  came  from  Dubh'U. 

Do  you  know  the  road  from  Dublin  to  New« 
bridge  ?— Not  very  well. 

uo  you  know  whether  Newbridge  lies  on 
the  road  between  Kilcullen  and  Dublin?-^! 
know  it  does  not  lie  on  tlie  tnrnpike  road. 

Mr.  Dighjf,  Explain  yourself,  what  yon 
mean  had  |»aased  when  Mr.  Mac  Kercher  bad 
challenged  my  lord. — When  my  lord  refused 
to  give  bim  satisfaction,  be  said.  He  dared  not 
tell  him  so  aside  by  himself.  And  my  lord 
said.  He  would  go  with  him  aside.  Upon 
which  Mr.  Annesley  and  Mr.  Jans  said,  Ho 
should  not. 

You  said  Mr.  Jans  tokl  yon,  be  was  in- 
formed of  a  quarrel  that  would  happen ;  I  aak 
you,  whether  he  told  you  the  gentleman  that 
informed  Miim  gave  him  any  reasons  why  he 
apprehended  there  would  be  a  quarrel? — Mr. 
Jans  told  me,  be  was  informed  there  would 
be  a  quarrel,  that  a  gentleman  from  Dublin  told 
bim  there  would  be  a  quatel ;  and  told  me  no 
more. 

[Cross-examination.] 

Mr.  Harward  takes  a  gentleman's  whip  in 
his  hand,  and  says,  A  thong-whip  is  where 
there  is  a  thong,  this  is  a  fox- bun  tor. 

Cavenagh.  I  understond  it  to  be  such  a  whip 
as  that;  1  cannot  tell  what  you  call  it. 

Mr.  Harward.  This  is  a  fox- hunter.  Now, 
Sir,  will  you  take  this  nhip,  and  shew  us  how 
Mr.  MacKercber  exercised  bis  whip  ? — A.  Sir, 
this  is  the  way  he  had  it  when  1  saw  him  first, 
[holding  the  handle  iu  his  hand]  and  while  I 
saw  him  tolking  with  my  lord,  he  took  it  up 
in  this  manner  [holding  the  whip  by  the 
middle.] 

Tell  what  people  were  next  to  you  at  that 
time. — I  do  ni»t  know  wha  was  next  to  me,  for 
I  did  not  know  them  ;  I  saw  Mr.  Jans  on  the 
other  side,  almost  opiieshe  to  me,  and  Mr. 
Francis  Annesley,  Mr.  Kennedy,  and  Mr. 
Goostry,  were,  1  think,  together  to  my  left 
hand. 

Now,  I  think  you  said,  when  lord  Anglesea 
was  cballeoge^l,  you  understood  it  was  a  chal- 
lenge to  fight  ?— I  did. 

f  think  you  have  also  said,  that  lord  Angle- 
sea  upon  that  said,  be  would  go  ont  and  ^ht 
Mr.  Mac  Kercher  ? — He  sakl  be  would  go  with 
him,  but  I  do  not  think  be  would  have  gone. 

Are  you  sure  he  said  he  would  go  out  and 
fight  him  ?— I  am  sure  he  said  so. 

What  was  it  my  lord  said? — ^Mr.  Mae 
Kercher  asked  bim  the  question  twice  ^  or 
thrice;  upon  which  my  lore!  said.  Well,  I  will. 
And  the  others  said.  He  should  not. 

Did  what  Mr,  Mac  Kercher  said  appear  to  bo 
in  a  challenging  manner  ?-«^lt  did. 

When  loitl  Aogkeea  said  be  would  go  out 
with  him,  did  not  you  apprehend  that  be  wonhl 
go  and  fight  with  bim  ? — How  do  i  know^Sir^ 
whether  he  wonkl  omo  ? 


I 


f79] 


1 8  GEORGE  II.        Tritd  ofih$  Earl  ofAn^esea  and  (Men,       (989 


What  did  yon  und«nUMl  my  lord  neant  f 
«-To  me  it  looked  indeed  as  if  they  would  bt 

«mced. 

What  did  you  opprebend  my  lord  iateoded  to 
do  upon  his  tayiog  tbow  words? — I  did  not 
beliere  my  lord  would  iro  out  to  fi^ht. 

You  apprehended  Mr.  Mac  Kercher  meant 
that  my  lord  should  go  to  tight  ? — I  did. 

If  so,  what  reason  could  make  you  not  ap- 
prehend that  my  lord  did  not  mean  to  fight  ? 
—•No,  prrhapa  not,  it  might  ba  otherwise  ;  it 
did  not  come  to  that  issue,  therefore  I  cannot 
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lad  my  loni  any  arms  ?•— He  had  not. 

Are  you  certain  that  Mr.  Mac  Kercher 
neaut  to  finht  .'—Indeed  I  cannot  tell.  How 
can  I  be  certain  ?  If  you  challenge  me,  how 
do  I  know  whether  ^ou  will  fight  me  or  no  ? 

What  do  ?on  belieTe?— 1  protest  I  cannot 
answer  whether  they  would  have  fought,  if  my 
krd  bad  gone. 

Do  not  you  belicTe,  if  a  man  challengea 
another  to  fight,  he  who  gives  the  challenge 
■leans  to  fight  ?— 1  do  believe. 

Do  not  you  beliere  the  man  that  accepts  the 
challenge  does  ?---lt  is  probable  he  does ;  but 
I  do  not  believe  my  lord  intended  to  fight. 

What  kind  of  a  whip  had  Mr.  Kmber  in 
bis  liand?— Il  waa  a  long  whip,  a  hunting 
whip. 

Was  it  not  a  jockey  whip  that  BIr.  Mac  Ker- 
cher bad  that  day  ?-— It  appeared  to  have  a  tail 
twice  as  lung  as  this  almost ;  (the  witness  at 
the  iiame  time  held  out  a  bunting  whip  with  a 
king  lash  to  it.) 

To  Mr.  Mac  Kercher. 

Had  you  ever  such  a  whip?-* -I  might 
poflsibly  some  time  or  other  in  my  life  have  had 
such  a  whip  in  my  hsnd,  hut  I  never  make  use 
of  such  a  whip  ;  I  had  a  very  small  wliip,  one 
•f  the  smallest  size,  that  day. 

Dennit  Tynan  awom. 

Mr.  Spring.  Do  you  know  Mr.  Jans  ? 

JSfnan.  Ido. 

ftecollect  wliat  conversation  yon  had  with 
him  at  the  time  of  the  races  at  the  Cunra{;h, 
the  15th  or  16lli  of  September,  coucerniog 
any  quarrel  that  yon  had  heard  there  was 
likely  to  be.  Had  you  any  conversation  with 
bim?— I  had. 

Tell  what  it  was.— -On  Monday  before  the 
races,  I  cannot  tell  the  dav  of  the  month  now, 
but  I  could  if  I  was  in  Dublin,  because  I  kept  a 
rei^ular  talde. 

What  do  you  mean  by  a  regular  table? — 
I  mean  of  my  business. 

What  business  do  you  fi>llowf*— That  of  a 
dniffgist  and  a  dyer. 

Well,  ^o  on.— Mr.  Usher  of  Balsoon  and  Pur- 
cell  the  butcher,  as  he  told  me  lie  was,  the  man 
that  kept  the  TOuog  earl  some  time,  they  were 
in  my  sbop ;  I  happened  to  be  backwards  when 
they  came  in,  and  nhen  1  saw  them,  I  came 
vut  to  know  what  business  they  had,  and  1  first 
fpokc  to  Purcell,  and  asked  what  be  wasted. 


He  told   me  they  were  come  tbero  «o  waia 
for  the  young  earl.      I  went  backwards  o» 
that,  and  came  into  the  ahop  again ;  and  m  » 
little  while  after,  Mr.  Mae  Kercher  ca«e  iMa 
the  aliop,  and  snoke  u>  my  man  over  the  «mb- 
ter.     I  did  not  bear  what  he  said,  and  my  ma» 
had  a  room  over  the  way,  and  they  weal  Ibciw 
together  and  stayed  for  some  time ;  and  wbilt 
be  waa  away,  says  I,  Is  that  the  younf  eari  9 
No,  by  G— d,  says  Purcell,  but  a  cleverer  fel- 
low, a  fi'llow  that  would  whip  the  old  earl  if  b* 
had  hold  of  him.    Aye,  saya  Usher,  hm  G— 4 
he  would  wring  his  nose.  8o  Mr.  Mao  Kerober 
came  back,  took  coach  and  went  off;  and  Ibcj 
went  oflf  after  him. 

What  day  was  this  2— It  was  Monday. 

Tell  what  you  did  relate  to  Mr.  Jan. — I 
toM  him,  that  my  servant  bad  told  me,  that 
Usher  had  told  him,  there  wen  ten  man  ariaed 
and  gone  to  the  Curragh. 

J  Note,  Mr.  Mac  Kercher  and  bia  company 
not  set  out  till  Wednesday.] 

Cauri.  (To  Mr.  Mac  Kcrcbcr.)  Do  yon  bear  . 
what  this  man  awears ;  were  you  ever  in  bin 
shop  ?— I  do  not  know  that  ever  1  was. 

[Crosa-eacamination.] 

Air.  Mac  Manut,  Do  you  know  ymini^ 
Mr.  Annesley  ?— I  believe  I  should  know  bim* 

Were  you  ever  in  England,  8ir  ? — 1  wa^ 

Were  you  ever  concerned  in  the  pranecutipn 
of  Mr.  Aunesley  at  the  OhI  Bailey  ?— NoiOfoa 
the  prusecuiion,  upon  my  oath. 

Were  you  a  witness  there  ? — I  will  anawcr 
yon.  I  was  to  be  a  witneas  lo  tell  what  f 
knew  of  one  Paul  Keating. 

Do  you  know  Mr.  Giffard  ?-.l  dow  Mr. 
Jank  bniught  me  to  bim,  and  desired  me  to  tell 
Mr.  Giflfard  what  I  knew  of  Pkul  KeUinK. 

[Hereu|ion  thia  witness  was  turned  off  tbn 
taUe  by  the  travei«er*a  own  counsel.] 

The  Jury  go  to  tr^  whether  lord  Anglcaan 
and  Mr.  Jans  are  guilty  of  the  assault  on  Mr. 
M'Kercber  or  not,  and  find  lord  Anglaien, 
Guilty— Mr.  Jana,  Guilty. 

Mr.  Spring,  My  k>rd,  I  do  not  know  whe- 
ther it  will  be  neoeasary  to  trouble  yonr  lordabi|i 
with  any  further  evidence ;  for  my  nart,  I  aoa 
satisfied  to  rest  upon  the  evidence  of  tJie  crown, 
and  not  trouble  your  lordsliipand  the  jnry  wilb 
any  thing  further  upon  that  evidence ;  but  my 
duty  calls  upon  me  to  do  every  thing  J  can  for 
my  clients,  and  therefore  wiih  respect  lo  Af  r. 
Anuesley,  1  wouhl  say  a  short  thing.  Tbn 
jury  will  consider  who  waa  the  first  aggresaor 
m  this  assault,  and  will  find  it  waa  Mr. 
M*Kercher.  1  do  insist  upon  it, -in  powt  of 
law,  that  the  liftiiijg  up  an  hand  iu  the  manner 
Mr.  M^Kercher  did,  as  appears  even  from  bin  . 
own  confession,  is  in  point  of  law  an  assault  ;^ 
it  appears,  ami  the  jury  cannot  forget,  that . 
these  gentlemen  went  into  the  field  armed  an4  ' 
prepared  for  battle,  that  they  went  lo  Ihni 
hone-noe  atteodiBd  by  many  acnrantiy  nB 
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Mined  in  an  antnoal  manner,  m  such  aneicliii- 
ordioarj  manner,  as  cannot  be  justified  by  law ; 
because  goinip  armetl  to  places,  where  all  other 
people  generally  go  unarmed,  is  in  terrortm 
pofitii,  anti  not  suffered  by  the  law.  Why  then 
Mr.  AI'Kercher  and  bis  company,  who,  as 
tbey  pr^end,  had  been  insnlten  by  my  lord  on 
the  14th,  repair  to  the  same  place  again  armed 
in  this  manner,  which  plainly  shews  what  their 
intent  was,  and  that  it  was  no  other  but  to 
bring  on  a  qnanrel  with  my  lord  Anglesea.  It 
appears  from  theeridenca,  that  upon  somein- 
d^ity  offered  by  a  coachman  to  Mr.  James 
Jlnncaley,  Mr.  M*Kercher  goes  to  call  lord 
Anglesea  to  an  account,  and  demand  public  sa- 
tisfaction, and  it  appears  that  he  was  cautioned 
not  to  go  for  fear  of  bringing  on  a  quarrel,  and 
that,  notwithstanding,  he  went  and  forced 
through  the  crowd  to  get  at  my  lord ;  so  that 
it  appears,  instead  of  declining  a  combat,  as  he 
wouM  wiJliogly  make  vou  belieye  he  did,  he 
brought  it  upon  himself;  he  went  to  call  upon 
lord  Anglesea  for  an  offence  not  done  to  him- 
■df,  be  calls  him  out  to  fight  him,  and  m^  lord 
declines  doing  so,  by  telling  him,  This  is  no 
time  nor  phu:e,  you  see  I  hsTe  no  pistols. 
Mr.  M'Kercher  anawtrred,  Yourserrant  has 
affronted  a  gentleman,  Mr.  Annesley,  and  as  it 
was  public,  it  is  expected  that  you  strip  Mm 
and  torn  him  off.  And  so  my  lord,  to  satisfy 
Mr.  M*Kercher,  must  take  upon  him  to  drire 
his  own  person  home  in  thn  coach.  This 
treatment  of  a  nobleman  must  call  for 
such  a  degree  of  resentment,  as  most  of  ne- 
cessity have  ended  in  a  quarrel ;  it  tends  plainly 
to  a  breach  of  the  peace,  and  I  would  know 
what  rip;ht  Mr.  M*SLercher  had  to  resent  an 
affront  done  to  another,  and  demand  satisfaction 
in  such  a  manner,  as  no  gentleman  wonid  have 
complied  with.  What  ri^cbt  had  he  to  pre- 
scribe the  method  of  receiving  this  satisfaction  ? 
That  very  circumstance  plainly  shews  he  had 
an  intent  to  quarrel,  and  hrs  manner  of  de- 
manding satisfaction  amounts  to  a  challenge. 
Why  then,  if.  besides  this,  your  hmt^hip  and 
the  jury  wiU  please  to  consider,  who  thepierson 
affronted  is,  and  for  whom  this  pnblic  satis- 
fiiotion  is  demanded,  that  my  lord  Anglesea 
looked  upon  him  a^  bis  brother's  bastard^  by  a 
kitchen  wench,  and  knew  he  was  claiming  liis 
estate  and  titles ;  I  hope  you  will  think  my 
lord^s  behaviour  was  no  more  than  could  rea- 
sonably be  expected  from  him,  under  such  cir- 
cumstances. But  this  is  not  all,  Mr.  M*Ker- 
cher  ^ves  my  lord  the  lie,  desires  him  to  with- 
draw with  him,  and  in  case  of  his  refusal, 
threatens  him  with  a  lifted- up  hand.  Mr.  Ca- 
Teoagh  positively  swears  to  his  lif^g  his  hand 
with  the  butt-end  of  his  whip  towards  my  lord, 
and  thi^eatening  him  at  the  same  time;  and 
Mr.  M'Kercher  in  his  evidence  does  not  deny 
bat  he  might  do  it.  He  says  indeed,  that  he 
baa  a  different  manner  of  carrying  and  holding 
Lis  band  from  other  persons,  that  it  was  bia 
custom  in  conversation  to  raise  bb  band ;  it 
majr  be  so  to  hb  footman,  but  to  a  peer  of  the 
kingdomian  «arl  of  Great  BriOdDi  vatniiiag 
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of  bis  hand  did  not  become  him,  and  was  in 
point  of  law  an  assault :  why  then,  what  b  the 
consequence?  Here  is  a  gentleman.  Air.  Fran- 
cia  Anneslry,  attending  lord  Anglesea:    this 
gentleman,  'his  tenaut,  hia  relatioo  and  friend, 
sees  him  thus   affronted  and    assaulted,  and 
strikes  the  person  who  threatened  to  strike  him  ; 
I  do  say,  that  Mr.  M^JLercher  thus  assanliiag 
lord  Anglesea,  couU  expect  ou  other  return, 
than  that  which  Mr.  Annesiey  made  bim.     It 
was   incnmbeat   in   some    measure   ou    Mr. 
Francb  Annesiey,  even  for  the  safety  of  k>nl 
Anglesea,  to  do  whai  he  did.     Was  he  to  wait 
for  this  gentleman^  drawing  out  hb  pistol  f 
Did  it  not  seem  ineombcnt  on  him  to  prevent 
thb?  I  beg  leave  to  say  it  wss,  and  that  ha 
waa  justifiable  in  point  of  law;  if  he  had  been 
no  rebtion  or  friend  to  my  lord,  but  even  a 
stranger,  and  saw  him  threatened  in  the  manner 
Mr.  M*Kercher  threatened  him,  he  ought  lo 
prevent  the  quarrel  likely  to  ensue   between 
them;  and   if  in   ao  doing,   he  hurted  Mr. 
M'Kercher,  he  is  jastiffed  by  the  law.     It 
would  be  taking  up  too  much  of  your  time  lo 
say  more ;  but  for  my  part,  all  circumstaaeea 
considered,  I  am  only  amazed,  that  instead  of 
tlie  slight  injury  done  those  gentlemen,  they 
were  not  much  worse  off. 
^  Court.    What  you  have  offered  may  be  con* 
sidered  as  a  mitigation  of  the  offence,  but  not 
by  the  law  as  a  justification  of  it.    I  already 
find  that  the  jury  have  determined  that  aa- 
sault,  to  be  an  assault  committed  by  my  lord 
Anglesea  upon  Mr.  M'Kercher  ;  because  had 
it  anpeared  from  evidence  that  Mr.  M*Kerdier 
had  assaulted  my  lord  Anglesea  first,  the  jury 
could  not  possibl3r  have  found  the  krd  Anglcses 
guilty — As  to  mitigation,  that  b  a  matter  pro* 
per  ior  the  consideratkm  of  the  Court  when 
t^iey  come  to  give  judffment  for  the  offence. 
l)ut  as  to  the  assault  of  Mr.  Fraocb  Anoesley 
on  Mr.  M*Kercher,  it  stands  proved  against 
him  by  the  evidence  of  Mr.  M^Kercher,  Mr. 
Kennedy,  and  Mr.  Goostry,  and  in  my  appre-> 
hension  he  is  guilty  of  that  assault.    Now,  aa 
to  tbe  fourth  assault,  that  on  Mr.  James  An* 
nesley,  I  believe  that  fourth  indictment  may  go 
to  the  jury.    It  appeara  to  me,  that  tbe  most 
psrtoftbc  evidence  as  to  that  was  principa1h|r 
materbl  for  the  consideration  of  the  C^rt  to 
determine  their  discretion,  to  shew  the  nature 
and  general  tendency  of  thb  unfbrtunate  affair. 
But,  I  say,  that  as  1  recollect  it,  it  does  not  an* 
pear  upon  the  evidence,  that  any  person  struck, 
or  attempted  to  strike   Mr.  James  Annesiey  ; 
and  before  any  words  were  uttered  by  lord  An- 
l^lesea,  directing  the  pursuit  of  him,  there  waa 
an  account  brought  that  he  waa  gone  off  the 
sod,  and  then  those  wdrds  were  spoke  by  mj 
lord.  Follow  the  son  of  a  whore,  and  knock  bis 
brains  out.    Mr.  Annesiey  gallops  away,  and 
falls  into  a  ditch,  and  there  lay  in  a  very  miae- 
rable  manner ;  but  bow  that  happened  b  ac- 
counted for,  by  the  feet  of  hb  iiorse  slipping 
into  the  ditch  ;  it  does  not  appear  that  it  was  by 
a  stroke  given  by  any  body  ;  it  doea  not  ap- 
pear that  any  one  peraon  dtd  attempt  to  atrme 
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bim ;  ihert  was  « irentlemtD,  tbat  one  of  the  [ 
witnetscs  laid,  liad  not  he  iuterposnl,  would 
Lave  struck  him ;  but  he  is  out  of  the  case, 
and  not  to  come  within  your  consideraiion.  If 
you  that  are  concerned  for  the  crown  bat u  any 
tfain^  to  say,  proceed. 

Mr.  Harvard,  We  are  ready  to  offer  what 
occurs  to  us  upon  this  iudictmetit ;  and,  my 
lord,  1  humbly  apprehend  that  this  question  is 
reduced  to  a  very  single  point  of  law  upon  the 
following  facts ;  that  Mr.  Mac  Kercher  being 
apprehensive  of  an  intention  in  lord  Anglesea 
and  his  company  to  murder  him  and  all  his 
friends,  desired  Mr.  Anneslev*  who  was  his 
cliief  eare,  to  get  away  as  ta^t  as  he  could. 
It  is  given  in  evidence  tliat  Mr.  Anneixley  did 
so,  and  also  tbat  upon  my  loni  Anglesea's 
hearing  that  he  had  Icfl  the  fielil,  that  he 
ched  out  lo  llie  people  about  him,  i'orsue  him, 
an<l  tear  him  limb  from  hmb.  In  consequence 
whereof  several  did  pursue,  and  drove  him  on 
full  speed  ;  aud  word  being  brought  back  to 
bim  that  he  was  killed,  mv  lord  approved  of 
it,  and  said,  All  was  wtll.  This  being  the  fact 
as  nearl}'  as  I  can  recollect  it,  1  apprehend 
the  law  will  be  clearly  deiermined  by  your 
lonlshin  in  our  favour.  Lord  Anglesea, 
throiigfiout  this  evidence,  has  appeared  to  have 
abusc3  this  genlleman,  to  hare  assaulted  some 
of  his  irien&f  for  which  he  and  some  of  his 
associates  are  found  guilty  ;  here  is  an  abuse 
given  to  this  very  gentleman  preceilent  to 
every  thing  that  bap)»eiied  ;  hi- re  follows  an 
assault  upon  two  or  three  of  his  friends,  and 
advice  bcmg  brought  from  the  place  where  the 
Boble  lord  and  his  associatis  were,  of  his  bad 
intentions  to  this  young  gentleman,  fi>r  fear  the 
like  fate  should  attend  him,  he  is  desirtd  by  one 
of  them  to  run  away,  or  he  would  be  murdered. 
The  minute  my  \oA  hears  he  has  left  the  iWld, 
be  hallooes  to* all  his  people  afttr  hiiu,  to  tear 
bim  limb  from  limb,  and  one  of  the  pursuers 
attempts  to  strike  him,  but  was  pievcnied. 
Thiii  is  clearly  proved  by  the  evidence  oir«red 
to  your  lordship ;  and  this  being  so,  then  the 
question  is.  whether  my  lord  Anglesea  is  guilty 
of  an  assault  upon  this  gentleman  who  was 
thrown  into  the  ditch  by  his  horse,  as  he  was 
turning  him  about  to  tiefend  himself  against 
the  pursuers,  i  submit  it  to  vour  lordship, 
whether  you  won  t  uke  the  whole  case,  both 
words,  aud  facts,  and  circumstances,  into  your 
consideration,  and  then  pnmounce  what  the 
law  is.  Why  then  it  ap|iears,  that  this  gen- 
tleman, upon  the  pursuit  of  him,  tindinir  ihe 
people  come  up  so  close  to  him,  turned  his 
horse  to  defend  himself;  and  then  it  appears 
that  the  horse  fell  into  the  ditch,  and  upon  him, 
and  there  he  received  his  hurt.  The  question 
then  is.  Whether  or  no  lord  Anglesea  i«  a  prin- 
cipal in  this  assault  or  not?  Whether  he  was 
not  the  cause  of  the  hurt  timt  Mr.  Aunesley 
received  by  the  fail  of  the  horse  upon  him  f 
I  believe  liobody  will  deny,  but  that  the  per- 
sons w  ho  actually  pursued  and  ^ave  occasion 
immediately  to  this  fall,  were  guilty  of  an  as- 
sault, aud  also  of  the  batlf:ry  and  wounding 


received  by  the  fall.  There  is  a  dinerenca  i» 
point  of  law  between  an  assault,  a  wounding 
and  a  battery ;  an  assault  is  in  ita  nature  S^ 
the  least  degnfc  of  these  kind  of  offences. 
If  this  gentleman,  who  was  thus  ptirsiicdi  bad 
happened  to  be  drove  into  ibe  river  Lifljf 
and  drowned,  there  I  appreheud,  every  inau 
that  puslied  him  to  the  brink  of  thai  rirar  wao 
guilty  of  his  murder.  The  law  ia  cEsar,  that 
in  high  treason  and  trespass  they  are  all 
principals,  and  there  can  bo  no  accessaries  ia« 
those  which  are  the  highest  aud  lowest  oflenoe  ;- 
the  persons  aiding,  inciting,  in  auy  kind  as- 
sisting, by  language  or  overt  act,  are  all  prin- 
ci|ials  ;  and  if  I  am  present,  aud  encourage  or 
desire  a  man  to  break  another's  bead,  and  ho 
does  it,  I  am  guilty  of  that  assaulu  If  tbo 
persons  then,  who  have  pursued  this  poor  gen- 
man,  had  been  guilty  of  murder,  in  case  ho 
bad  been  forced  into  the  river  and  drowned,  I 
would  be  glad  to  he  informed  by  tbo  counsel 
of  the  other  side,  bow  it  comes  about,  that  the 
law  should  be  luore  tender  in  determining  a  mau 
to  be  a  principal  in  trespass,  than  it  doea  iu 
cases  of  murder ;  I  presume  they  must  alkior 
tlie  contrary,  and  tbat  there  is  more  indulgeoco 
shewn  in  favour  of  life.  And  if  the  case  I  put, 
would  have  been  murder  iu  the  pursuers,  and 
also  iu  lord  Anglesea,  I  think  the  consequence 
must  be,  that  he  is  to  bt  looked  upon  as  a  prin- 
cipal in  the  assault,  as  all  cases  Jt'  murder  in- 
clude a  trespass ;  also  there  are  many  mitiga- 
tions in  cases  of  kilUng,  not  allowed  m  an  as- 
sault :  so  that  1  am  at  a  lots  to  find  bow  it  cau 
be  imagined  that  a  man  is  not  guilty  of  an  as- 
sault, when,  if  the  person  be  pursued  had 
been  driven  into  the  river  and  drowned,  ho 
would  have  been  guilty  of  murder.  If  this 
be  the  case  of  the  principal,  praj^  cunskler.wbo- 
ther  any  distinction  in  law,  or  in  point  of  rea- 
son, can  put  lord  Anglesea  in  a  better  conditiooi 
with  re^rd  to  the  offence,  than  the  persons 
he  prevailed  upon  to  do  it.  He  was  the  first 
person  tliat  stirred  up  these  men  to  pursue, 
who  were  the  occasion  of  the  fall  into  the  ditch  ; 
be  was  the  principal  agent,  who  wrought  up 
their  spirits  to  execute  that  unlawful  iutention 
which  he  bad  against  him,  and  approved  of 
what  was  done,  when  he  heard  Mr.  Aunes- 
ley was  dead.  I  beg  leave  to  say,  tliat  eveij 
act  they  did  in  pursuance  of  his  directionsi  is 
his  act  in  poiut  of  law ;  aud  the  law  does  nut 
separate  auy  of  them,  but  makes  them  all 

(inncipals  in  trespass.  I  would  suppose,  my 
ord,  that  instead  of  a  brutish  mob,  I  bad  got 
a  mere  brute,  a  fierce  dog,  and  hallooed  him 
at  a  gentleman  without  provocation,  and  this 
gcntleiuan  had  leaped  into  a  river  to  escape 
from  the  ilog,  aud  was  drowned ;  and  if  it 
had  appeared  1  had  hallooed  this  dog  in  order 
to  wound,  hurt,  or  frighten  him  into  this  dis- 
tress, am  not  I  the  cause,  and  guilty  of  all  the 
distress  the  dog  frightened  him  into,  and  guiU 
ty  of  this  murder  ?  And,  though  tlie  dog  did 
not  come  so  near  as  to  bite  him,  and  that  be 
rather  chose  to  leap  into  tlie  river  and  bcf 
drowned,  than  be  mangled  by  this  dog,  I  cobp 
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«eiTe  it  woahl  lie  a  ean  of  morder,  and  that  it 
woald  be  to.  I  put  another  case :  Suppose  a 
man  desijfuedljr  had  seared  another  roao's  hone 
with  an  intention  that  he  should  do  some  mis- 
chief to  the  man  that  rode  him ;  the  rider  is 
thrown  upon  this,  though  the  man  never  med- 
dles with  him,  only  aeares  his  horse ;  if  he 
breaks  his  neck  in  the  fall,  is  not  that  murder? 
I  ntest  bnmbly  insist  upon  it  that  it  is,  because 
the  law  will  not  permit  any  one,  either  by  him- 
self, or  others  by  his  procurement,  to  do  any 
act,  whereby  another's  property  or  his  life  may 
be  in  danc^er  or  destroyed.  Why  then,  I  ap- 
prehend, that  if  my  lurd  Anglesea  had  ordered 
the  men  to  poraue  In  such  a  mauoer,  that  they 
bad  aflrigbted  this  fi^lleman'a  horse,  and  that 
be  was  unruly,  and  he  had  broke  his  neck,  I 
look  upon  it  that  that  was  a  determinate 
mnrder  in  ford  Anglesea.  If  in  point  of  rea- 
son, what  1  hare  mentioned  'has  not  the 
weight  that  I  pro^xwed  by  it,  to  prore  that 
this  was  an  assault  m  consideration  of  the  law, 
as  much  as  if  my  lord  had  with  his  own  hand 
broke  his  head ;  1  will  put  your  lordship  in 
mind  of  a  determined  case,  that  comes  up  to 
the  psiint  in  question,  and  is  this :  there  was  a 
man  confined  above  stairs  in  a  castle ;  another 
man  below  sends  armed  men  up  in  order  to 
BHlrder  him  ;  they  get  into  tlie  door,  aud  run 
up  the  castle  stairs.  As  he  found  them  coming 
up,  the  man  had  not  resolution  to  stand  ;  he 
thoaght  be  might  have  some  prospect  of  es- 
caping, by  leaping  dowp  from  the  top  of  the 
cntle ;  he  leaped  down  fVom  the  battlements, 
and  it  so  happened  that  he  broke  his  neck  and 
died :  and  in  that  case  I  recollect,  upon  the  de- 
termination of  the  judges,  there  was  no  doubt 
bat  that  it  was  clearly  murder  in  the  man  that 
commanded  them,  as  well  as  in  tliose,  who  by 
their  appearance  of  violence,  occasioned  him  to 
leap  down,  flere,  my  lord,  there  was  no  stroke 
given,  no  man  came  near  him,  they  hail  not 
got  up  to  the  place  where  he  was  \  however, 
Oie  man  not  being  of  resolution  strong  enough 
to  wait  their  cutting  bis  throat,  he  chose  to 
leap  down,  and  by  that  lost  his  life.  Here  was 
■o  etectkm  left  to'Mr.  Annesley,  he  was  thrown 
down  by  h»  horse.  If  a  man  lets  loose  a  mad 
ball,  knowing  him  to  be  so,  with  intent  only  to 
frttfbteo  peo^e,  it  is  murder  in  him  if  any  body 
is  killed.  Now,  my  lord,  as  1  have  mentioned 
■ooBe  cases,  which  1  conceive  would  be  held  to 
be  marder,  if  they  were  to  be  determined  by 
your  lordship ;  andf,as  1  have  mentioned  others 
o^D  my  memory,  which  have  been  so  deter- 
mined, and  that  would  make  thia  fact,  bad  thia 
geatJeman  died,  murder  in  lord  Anglesea;  I 
an  at  a  loss  in  recalling  any  distinction  taken 
ia  our  law-books,  that  any  fac^  which  would 
be  murder  m  case  the  person  died,  shall  be  ex- 
teauated,  and  said  not  to  be  an  assault  in  esse  be 
sarvived  it  1  know  the  taw  is  quite  the  con* 
tranr,  and  takes  large  strides  in  matters  of  as- 
•ault  to  come  at  offenders,  to  protect  the  poblic 
'  peace,  when  it  will  not  go  so  far  as  to  take 
away  the  life  of  a  man  upon  a  capital  prosecu- 
lioa,    I  tfaall  only  tronblt  you  with  this  far- 


ther ;  that  there  caa  be  no  doubt  but  that  lord 
Anglesea  gave  the  directions  1  have  mentioned; 
desired  tlicm  to  go  and  tear  him  in  pieces ;  it 
is  as  certain  that  people  did  go  and  pursue ;  and 
it  is  to  be  left  in  the  breast  of  the  jury,  whether 
that  pursuit  was  in  consequence  of  my  lot^'A 
directioM,  or  not;  and  whether  it  is.saaaiural 
to  believe  tiax  this  crowd  of  people,  who' don't 
appear  to  be  any  way  concerned,  or  to  have 
any  ill  will  towards  Mr.  Annesley,  would  hava 

{Mirsued  and  galloped  after  him,  wbo  was  gal^ 
oping  away  to  save  bis  life,  bad  it  not  been  ia 
pursuance  of  my  lord'a  commands,  who  biid 
such  influence  on  them.  This  is  to  be  left  to 
the  consideration  of  tlie  jury,  and  I  apprehend 
you  will  be  pleased,  when  all  the.  words  and 
circumstances  attending  this  public  aflray  is 
taken  into  your  consideration,  from  the  begin* 
niofl^  to  the  end,  to  direct  the  jury  to  find  my 
hMrd  guilty  of  the  assault  against  Mr.  Annesley, 
as  he  not  only  directed  it,  but  approved  of  it, 
when  done ;  nor  can  be  complain  of  it  as  a  ri* 
gour  in  the  law  to  charge  him  with  an  assault, 
where  bis  directions  amounted  to  a  crime  ot' 
murder. 

Court,  Gentlemen  of  the  jury,  this  case, 
upon  the  evidence,  standa  thus :  Mr.  Anneslcrr 
is  already  gone  off  the  sod.  by  the  prudent  ad- 
vice of  Mr.  Mac  Kercber ;  he  ^poes  away  after 
Mr.  Mao  Kercber  had  givea  him  this  advice, 
and  before  the  words  are  uttered,  by  my  lord, 
which  it  is  insisted  upon  is  a  foundation  tor  tha 
jury  to  find  the  trareriters  guil^  of  the  indict- 
moit  for  assaulting  Mr.  ijinnesleyk  Ypu  miMf 
observe,  gentlemen,  Mr.  Annesley  «  not  drivea 
off  the  ground ;'  he  is  pradentfy  goibe'alroMly : 
upon  which  intelligence,  lord  Anglesea  does 
most  improperly,  aud  in  a  manner  that  the 
Court  will  consider  when  they  come  to  pro- 
.  nounce  their  judgment,  call  aloud  and  say,  Fol- 
low him,  and  knmsk  hisbrains  out.  The  material 
evidence  to  what  happened  to  Mr.  Annesley, 
after  he  was  thns  gone  off  the  fidd,  was  Mr. 
Archbokl,  who  was  several  times  aaked,  I  aaked 
him  myself  no  less  than  three  times,  Did 
any  of  the  people  tliat  you  saw  ibllow,  in  pur- 
suance of  and  under  the  influence  of  that  direc- 
tion given  by  my  lord  Anglesea,  atrik^  bimf 
He  did  not  say  they  did.  -Andwb^  ha  was 
asked,  if  they  pnrsued  Mr.  Annesley  by  mj 
lord's  directions,  or  for  what  other  pmiose,  ha 
could  not  account  for  that ;  he  said,'  some 
might,  and  some  might  not ;  soone  might  fol- 
low him  out  of  curiosity,  and  others  not,  so  ht 
as  he  could  judge.  There  does  not  appear  after 
this  any  blow  given ;  there  does  not  appear 
any  actual  attempt,  upon  the  evidence,  or  any 
actual  blow  by  any  man  to  Mr.  Anaesley  in  tha 
ditch.  Nothmg  appears,  but  that  several  peo- 
ple, some  out  of  curiosity,  and  some  with  dif- 
ferent intentions,  rode  after  him,  who  u  already 
gone,  and  not  forced  to  go.  He  goes  off  the 
field  by  advice  from  his  friend,  he  is  follow- 
ed, after  be  is  gone,  by  these  people,  be  ap- 
prehends be  is  pursued  by  them  with  an  evil  iiw- 
teat,  ba  turns  about  to  race  theai  and  deffad 
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biUMir.Md  iBtbaMmbii  bene  Ibivwi biai 
llM  iIm  lUlcb.  OfiM  which  be  lay  mactcM, 
Md  BO  pwn  wbataf  er  »tlBwp<i  la  bnrt  bin  ; 
lU*,  I  ny,  H  th«  erMMM ;  uhI  1  cu'l  jicr- 
tMdrB}Wlfl>dincltb«jiiry,  tint  toy  ottitt 
mrvMn  an  gvilty  of  MnnitiB{  him — Aaiu 
Mm  Mbw  iBdittuMt  Tor  tb«  Mtauli  of  Hr.  Mk 
Kmhcr.irienrinpawtofUv,  I  bit«  the  a»- 

'  -        -' — '  1  can  •nd  wiH  art 

imlictraeni.  In 
Ir.  Fmtcw  AniiMlej, 
■itd  Hr.  Jwat'aiMl  bdieted  fiir  MMuliipg 
Hr.  Mm  Kcrobw,  At  jary  ba*c  already  du- 
fOMd  of  tw*  of  Ihem,  niy  loni  Anglcoea  and 
br.  JaM.  Mm  to  Hr.  Fnneia  AoDMley,  it 
■landa  pro*od  by  (bo  imimwy  of  Hr.  Hie 
ILerohor,  Hr.  Kaaoedj,  and  Mr.  Qocmuj,  that 


whip  opon  hia  farctand;   upon  wbicb   bhmd 


WIIIMI.  II  ■  En  in  imai  w  !•■ 

■Mtanoa  ef  a  Mstlenan,  who 
■•  ii|1il.  UpoB  the  olbcr 
KWdTbMd  AngloMa,  Hr.  Fi 


I;  ao  tlial  I  do  a(iprcb«d  Mr. 

4— nlrj  M  yuiliy  of  aaaaultiug    Mr.  Uae 
Keicfcer. 

Ur.  Atturney  Cntrml.  I  coenir  in  opinion, 
M  to  that  pmnt,  oiih  Mr.  [laron  HooBtencT  ; 
■■d  al  to  tM  indictineiit  for  the  aanolt  on  Mr. 
AoMtley.  1  alM  think  the  trarcnpTa  are  uot 
(uiliy.  '  fTaga)lopooirih«  Grid,  and  it  aeci' 
wntallT  throwo  bv  bis  boraa  into  a  ditch.  The 
Mcideut  bappeacd  in  tbe  filial ;  the  flixbt  wu 
BDt  in  contemKoce  of  the  nonli  that  lord  Aa- 
artMCB  laid,  but  bjr  ibo  odTiea  of  Mr.  Mac 
Keivher ;  but  yet,  if  in  cwnaMiNMe  of  ihoae 
Word*,  mppoaiuy  tbe  parttea  did  jnirme,  aod 
Oat  ibnc  waa  a  (all ;  yet  if  It  waa  no  dmmv 
IboD  a  buTi  by  tbe  fall,  it  doea  irat  coiue  wiihio 
tbe  conKidaialkM  of  the  law  to  be  an  anaulL 

Tbe  Jury  go  to  Gdd  wbrther  iU.  Fnodi 
AaweJey  iaeuilty  of  an  naaaalt  ugMM  Mr.  Mac 
Korcfacr.  Alio,  the  Jory  go  to  fiod  whether 
lord  Aofteaea,  Hr.  Ftsoca  iVaDcaley,  and  Hr. 
Jaaa,  an;  guilty  of  the  aMaolt  upoo  Jamea  Aa- 
Mfh^,  eaq.  aod  Hud  Hr.  Fnum  Aonealey, 
Grilly  of  tbo  asaaah  on  Hr.  Mao  Kercber. 
Asd  lord  AoKlcaea,  Mr.  Prancia  Aniiealey.  and 
Hr.  Jaaa,  Not  Q«ilty  af  the  bmbIi  aa  Janca 


Cl.^tStCr.  N«le  O'Xrile,  call  yonr  if- 
turily ;  yoo  mmt  fprt  bail,  or  ttaM  eoin- 
auBed  for  a  cbarp  of  pegury. 

Nalo  0'N«^  g'tnag  no  aecarHy,  waa  eooi- 


5a(nr^jr,  Altgutl  i. 

A  bfll  of  i«diclaiMt  for  pwjun  ia  jbood  br 
tko  Mad  jury  a^^aiaat  Neile  O'hdle,  which  la 
ipaTby  tboCleTk  of  theCiown. 

CltflktCr.  Do  yea  aulNMl  to  your  ba. 
nraewiiot?— .Yn/eO'.'Vnb.  Travarae. 

CkpfllmO,  How  will  yon  be  tried  r      . 

NtiU  VNtiU.  I  as  not  nmiy  for  my  trid 
M  paoHt,  hr  it  ia  tfiB  *«dri«)  upon  Die. 

^<I.G«K.  I  iwal  Of  whatdBfcBw  the  — 


can  nofcc  t  but  hoi»BTor  the  nth  of  Uir  ■■•« 

Mr.  Doron  JUbanlcscy  eooea  iaU  Cantt 
Mr.MmtMniu.    I  hope  yow  UtiiUf  wK 
ihiok  that  there  ia  «  aicrwity  for  •  ^wd/ 
exeeutioa  of  jimice  in  anaaca  of  tUi  MMre, 
,  that  ■  mao  lo  dao^eroua  lo  tbe  pihlw  ^ 
I  be  rvinofcd  fiora  the  •ooNty  or  ■a4i 
•pcfdily  BO  poMible.    No  bwb'o  Mb  ai 
I  peily  ii,  or  can  be  nfe  bat  npan  tl 
'  ration  of  oalhi ;  when  ibeaa  are 

tck  cieeultoti  of  the  law  ahoaU  Mbv  for 
oafce  of  the  pobNc.  I  hept  thartlbro  mm 
ahall  be  pcrmiiled  to  go  totriallbrttMi  paijuij, 
eomniilifd  in  tbe  face  of  tbo  Oawti  birt  if 
you  ^d'i  try  it  ihi*  anizea,  thia  ■§■  iBatgi 
I  oopunithrH.  My  bird,  capiala  UtiMtaao,  > 
material  tritncai,  bad  the  hoBoMr,  afiOHl  two 
years  aeo,  to  be  aent  fma  ibe  piool»e»  af 
8oaih  CarolJH  with  a  pelitmi  ftiMthMpn- 
vinee  lo  hU  ma}<n.|y,  and,  aa  he  lUnln  hh  aril- 
eilultoiiB  in  regani  tn  that  iiatilioB  aia  ■*■  el  a* 
'  end.  be  verily  bclierea  that  he  AaH  bo  oWigcd 
to  art  oat  for  South  CarotiBa  Mbntha  Mxt 
aaiiaearnrthiiGODBiy  ;  ao  that  we  oibbbI  y n- 
■liie  onraelrea  to  hate  hin  bare  at  Iba  and 
aaticea,  and  it  woold  bo  a  bordihip  lo  hanbani 
bound  orerto  proMcuie,  »hn  be  iiaMi|ad  n 
go  on  his  m^jeaty'i  coinmaBda.  Hjr  lanl, 
thi*  ia  a  recent  eaac,  a  wiHU  ftnary  aotad 
openly  bit  aipht  befno  your  laeMlp,  arMeh 
Di^ht  10  be  inatantly  puniahed;  I  bBHhIy 
ihaetiire  hope  year  lonbbip  will  hring  oa  riua 
trial  at  ibis  time.  (amaideitBg  iho  laany  Bad 
great  ioconvenieBeoa  tbal  moat  ailaad  Ac 
patting  it  off,  thatao  flagrant  a  fajmnrm^f 
be  bmigbl  to  Jintioe. 

Mr.  Mm-etoK  enforcea  thia  with  the  coaa  of 
the  king  »sMtu.t  Daf  ia  at  ilic  auiaea  at  Hary. 
borough  soma  jeari  ago,  wlieie  Darii  waa 
coariciej,  and  a  bill  nf  indiclaaeot  being  arnl 
up,  and  tuiinti  agaiott  the  wilneaa  (a  brogue- 
Biahfr)  for  peijnry,  the  Court  wnnld  80t  put  it 
off,  but  pilloried  him  that  rery  day. 

Omrt.  I  underataod  thia  mailer  kaa  brea 
rukd  already. 

Mr.  Mm  JfotM.  Here  ia  ao  atUafit  of 
capi.  IJfiBgtfooc'a,  wbieb  we  dMJia  may  be 

Coori.  1  do  ihink  when  a  Ban  b  indieied 
oa  iho  laat  day  of  tbe  aauzea,  and  deairea  tiaK, 
be  baa  a  right  to  inifetM. 

Hr.  MirttOH.  1  hope  tbe  Coait  wiA  imikt 
O'NwIe  gifo  good  tecurity. 

Coar^.  iBdecd  ba  abalf. 

Coirt.  Mr.  Uae  Kercber,  I  deaire  to  be  !■• 
bnaed  wbotbcr  yon  deaigB  to  bnriK  anyaotiaa 
lo  leoorer  datnagea  fi»r  ihit  aaaanlt? 

Hr.  Mac  KtrtlitT.   Wrdo  Bat,BITtMd;  wa 

piwaecwtelbr  public  jiiatice,  fiiT  IbaOBft^of 

dntea  M 
n  f&lbt 


Hr,  JTcaaci^.  I  da  aai,  ay  hiC 


Trial  of  William  Chettiynd, 
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Court,  My  lord,  the  concern  I  am  under 
is  very  great  to  see  your  lurdsbiu  here  as 
an  oAender  against  tue  law ;  and  it  is  ex-> 
tretnely  more  so  that  it  falls  to  my  lot  to 
Buoiab  your  lordship  for  that  ofTence.  Your 
lordship  has  been  lonnd  guilty  of  an  assault, 
and  before  1  mention  the  juilgment  of  the 
Gpvrty  it  will  be  necessary  to  remind  your 
loffdabip  of  some  circumstances  appearing  upon 
the  efidence  attending  this  fact,  which  greatly 
aggratale  it  It  appears,  to  the  satisfaction  of 
the  Court,  that  the  persons  assaulted  by  you 
and  Mr,  Jans  gave  no  provocation,  had  not 
itmck  or  attempted  to  strike ;  and  it  appears 
y|MNi  the  evidence  of  one  uf  the  witnesses,  that 
not  so  much  as  one  word  hud  jiassed  between 
your  lordship  and  them.  This  circnmstance 
n  a  great  aggravation  of  the  assault.  My  lord, 
your  quality  likewise  greatly  aggravates  the 
oflSence;  you  have  the  nonour  to  be  a  pier  of 
Sogland,  as  well  as  of  this  kingdom  ;  and  that 
quality  eallfl  upon  yon  to  set  an  example  of 
oMicnce  to  the  king's  laws.  The  place 
vbere  this  accident  happened,  is  another  grand 
aggraTatioD  of  the  offence ;  it  was  done  at  a 
p«Slic  meeting  of  gentlemen  on  the  Curragh, 
IB  the  presence  of  great  numbers,  to  whom 
such  a  behaviour  in  a  person  of  yonr  dignity 
and  station  of  life,  must  be  of  a  very  bad  ex- 
ample ;  the  prevention  of  which  is  the  thing 
principally  regarded  by  the  law.  A  number  of 
people  there,  by  yonr  lordship's  example, 
■light  be  led  to  take  part  on  the  one  side  or  the 
cither ;  and  if  they  had  done  so,  it  ia  to  be 
^red  tliat  there  mitrht  have  been  more  fatal 
'  consequences.  It  is  with  great  concern  I  men- 
tion this,  but  such  was  the  evidence,  and  I 
cannot  doubt  but  that  your  lordship  will  be 
thoroughly  persuaded,  as  I  am  satisfied  every 
body  else  will,  that  the  Ciiurt  exercises  ihor 
cfiacretion   with  tenderness,  when  they  pro- 
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nonnce  the  judgment,  that  a  fine  of  30/.  onW  it 
imposed  on  your  lonlship  for  assanldog  Mr. 
Kennedy,  and  you  are  fined  accordingly  ia 
the  sum  of  30/^  fbr  that  assault 

Mr.  Francis  Aunesley,  you  likewise  hava 
been  found  guilty  of  an  assault  on  Mr.  Mac 
Kercber ;  great  part  of  what  I  have  mentioncil 
to  my  lord  Anglesea  will  be  applicable  in  your 
case ;  you  bemg  a  gentleman  of  fortune  and 
character  in  your  country,  the  people  expect, 
and  will  take  example  from  you.     It  appears, 
upon  evidence,  that  a  gentleman  was  assaulted 
by  you,  who  had  not  assaulted  you ;  and  I 
must  say  this  in  justice  to  the  prosecutor,  that 
there  was  no  reason  to  strike  any  body  for  the 
words  which  were  said  by  the  prosecutor ;  and 
though  the  words  did  pass  in  your  hearing, 
yet  they  were  but  words ;  and  words  the  law 
does  not  consider  as  a  proTocation  sufficient  for 
an  assault.    Besides,  th^V  did  not  pass  till 
after   very    opprobrious   language  had  been 
given.    It  also  appears,  that  this  bk>w  giTca 
by  >ou,  was  the  first  blow  giTen  in  that  action, 
and  that  blow  occasioned  all  the  rest  whicb 
were  given.    That  is  the  aggravating  circnm- 
stance,  which    makes   it   necessary  for  the 
Court  to  lay  a  pretty  snnart  fine  upon  you ;  but 
they  are  pleased  to  mitigate  the  severity  of  the 
law,  and  go  no  farther  than  to  fine  you  in  the 
sum  of  20/.— Mr.  Jana  stands  gudty  of  as« 
sauliing  Mr.  Kennedy,  for  which  he  is  lined 
in  the  sum  of  10/.— Tiiis  assault  of  Mr.  Mac 
Kercher,  my  lord  Anglesea  has  likewise  l»f  en 
fonnd  guilty  of,  and  a  fine  of  five  marks  is 
Inid  on  him  for  that   offence. — And   on  Mr. 
Jans,  who  is  likewise  guilty  of  assaulting  the 
same  gentleman,  one  mark. 

I  think  I  have  diiqiooed  of  all  of  them  hut 
the  first  indictment  fbr  the  assault  on  Mr. 
Goostry,  for  which  lord  Anglesea  U  fined  six- 
pence. 


506.  Tlie  Trial  of  Williabi  Chetwynd,  esq.  for  the  Murder  of 
Mr.  Thomas  Ricketts,  before  the  llight  Hon.  Robert  Willi- 
mot,  esq.  Lord  Mayor  of  ihe  City  of  London,  the  Right  Hon. 
the  I^rd  Chief  Justice  Lee,  the  Hon.  Mr.  Baron  Reynolds, 
Mr.  Serjeant  Uriin  Recorder,  and  others  his  Majesty^s  Justices 
of  Oyer  and  Terminer  for  the  City  of  London,  and  Justices 
of  Gaol  Delivery  of  Newgate,  holden  at  the  Old-Bailey  for 
the  said  City  and  County  of  Middlesex,  the  12th,  13th,  14lh, 
and  17th  of  October:  17  GiiouoE  IL  a.  d.  1743. 


Cwnulfar  the  Crcrnn.-^'Kt,  Serj.  Wymie ; 
Mr.  Moreton,  afterwards  Recorder  of  London ; 
Mr.  Erskine ;  and  Mr.  Purcas. 

Counaelfor  the  PrUoner, — Mr.  (afterwards 
air  Richartn  Lloyd ;  Mr.  (afterwards  Mr.  Baron) 
Leggp;  Mr.  Hume  Camphell ;  Mr.  Hatsell; 
Mr.  Straoay,  afterward!  Rrcordar  of  London. 

VOL,  XVIII. 


William  chetwynd  was  indicted  at 
common  law  fur  the  Murder  of  Thomas 
Ricketts. 

He  was  likewise  indicted  on  the  statute  of 
stabbing  ly.the  name  of  William  Chetwynd, 
of  the  parish  of  8t.  Ann,  W'estniinster,  in  the 
county  of  Mjdtllestx,  geot.  for  that  be  not  bar- 
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iD^f  God  before  bi*  ey«»,  &c.  oa  the  S6ib  (lav 
of  ^ptember,  in  the  17ih  year  of  his  majesty 's 
rei(|^Q,  with  force  aiid  anus,  in  the saidparish, 
Bml  the  said  county,  io  and  up<»n  Thomas 
Rickeits,  in  tbe  peace  of  God,  and  oar  loni  the 
kiniiC,  I  lieu  and  there  being,  felonkiusty  did 
make  an  a<i«aoft ;  and  with  a  certain  knife 
made  of  iroo  and  steel,  of  the  Talue  of  Cd.^ 
^htch  be,  tbe  said  William  Chetvrjfnd,  then 
and  there  had,  and  held  m  his  lei\  liand  ;  him, 
the  said  Thomas  Ricketts,  in  awl  upon  tbe 
right  side  of  tbe  bellj^  of  him,  the  said  Thomas, 
below  tlie  naTefof  him,  the  said  Thomaw,  then 
and  there  feloniously,  and  in  the  fury  of  his 
mind  did  strike  and*stab  (he  the  said  Thomas 
Ricketts  then  and  tliere  not  havini|f  any  weapon 
d'rawn,  nor  tbe  sakl  Thomas  Ricketts  tlien  and 
tbeM  having  first  stricken  tbe  said  William 
Chetwynd,)  aod  that  the  said  William  Chet- 
wynd,  with  the  knifh  afbresaMl,  did  then  and 
tlkere  gire  to  the  said  Tliomas  Ricketts  in  and 
npon  the  right  «d^  of  the  belly  of  him,  the  said 
Tliomas,  Mow  the  aafel  of  him,  the  said 
Thomas,  one  mortri  wound,  of  the  breadth  of 
ball' an  inch,  and  of  tbe  deiith  of  three  inches, 
of  which  mortal  wound  the  said  Thomas,  at 
the  parish  aforesaidv  and  county  aforesaid^  from 
tbe  said  26th  day  of  September  until  the  99th 
of  tbe  said  month  of  Si^tember,  did  languish, 
and  languikhing  did  live  ;  noon  which  said 
5KMb  day  of  SeiHember,  the  aforesaid  Thomas 
Ricketts,  io  the  said  parish,  and  the  said  county, 
of  the  said  nsortaL  wound  did  die ;  and  so  the 
jurors  aforesaid  do  say,  that  tbe  aforesaid  Wil- 
liam Chetwynd  tbe  aVbresaid  Tliomas  Ricketts 
feloniously,  and  in  tbe  fury  of  his  mind,  did 
kill  and  slay,  against  the  peace  of  our  lord  the 
king,  his  crown  and  dignity. 

He  was  a  third  time  indicted  on  the  coroner's 
inquisition,  for  fclooiously  sbytog  the  aaid 
Thomas  Ricketls. 

Middlesex  Jury. 


Ttial  of  IVilUam  CJiCtwyndf 


Allen  Evans, 
Samuel  Bowler, 
Charles  Carleton, 
Francis  How, 
Benjamin  Ingram, 
Jacob  Ldiat, 


Jonathan  Aldertoii, 
Peter  Archambo, 
John  Archambo, 
Benjamin  Tickner, 
John  Holmes, 
Thomas  Uogg. 


The  Counsel  for  tbe  Prisoner  desired,  that  as 
the  prisoner  had  the  misfortune  to  be  extremely 
deaf,  lie  might  have  the  liberty  of  standing 
at  tbe  inner  bar;  wliieb  the  Court  readily 
grantcil. 

The  Cotmsel  for  the  Prosecution  baring 
opened  the  neveral  indictments,  and  set  forth 
the  circumstances  mhUing  to  tbe  fact,  they  pro- 
ceeded to  examine  their  vritnesses. 

Master  WUlimn  HaniUton  ffPom. 

CounsfL  I  think  you  are  one  of  tbe  young 
I^CDtlemen  who  boarded  at  Mr.  Clai e's  academy 
in  Soho-square  T-^Hamiliim.  Yef,  I  am. 

Were  you  boarded  there  last  September  ? — 
Yes. 

'   Was  the  prisoner  at  tbe  bar  at  board  there 
then?— Yes. 


Do  you  remember  one  Mr.  Thooaas  Ricketts 
bL'insr  there? — Yes,  I  was  present  when  thn 
pHMiner  and  Mr.  Ricketts  were  together  in  thn 
room. 

What  lime  was  it?-~It  wasonthnlKM  nf 
Sentcmbt^r. 

Who  was  in  the  rt>om  when  you  wtilinf— 
There  was  oae  Samuel  Alalciier,  TVoMas 
Ricketts,  and  Mr.  Chetwynd  ;  they  wen  thn 
ouiv  porsons  in  the  room. 

What  was  the  ctmversation  turning  npanf 
What  were  tliey  talking  about,  when  yon  cnmn 
into  tbe  room  f — Mr.  Chetwynd  had  got  aomc 
cake,  and  Mr.  Thomas  Rickeits  desired  Mr. 
Chetwynd  to  gire  him  a  piet-e  of  bis  cake| 
Chrtw\  ltd  dciiieil  it  him ;  1  asked  biw  Ar  a 
piece,  antPhe  likewise  denied  it  me. 

What  happened  then?  — Hannah  Hum- 
phreys came  into  the  room  about  that  lime. 
Mr.  Chetwynd  took  the  cake,  and  rut  a  piecn 
off,  and  laid  tbe  piece  upon  the  bnraau,  and 
lucked  the  other  up ;  witli  tliat  Mr.  Ricketts. 
came  and  took  the  piece  of  cake  off  the  bn»i 
reau;  Mr.  Cbetwvnd  asked  him  for  it;  and 
Mr.  Ricketts  laugbinf ,  went  up  to  the  nmid*^ 
and  toUl  her,  he  had  taken  a  piece  of  Mr.  Cbfll- 
wynd's  cake }  with  that,  Air.  Chetwynd  cnmn 
op  to  him,  and  demanded  it  of  him  again. 

Dm!  Mr.  Ricketts  deliver  it  to  him  again? — 
No. 

Did  Mr.  Rickettsrefusetoddlvcr  it.*— Mr. 
Ricketts  did  not  refuse  to  deliver  it. 

What  answer  did  Mr.  Ricketts  gire  Jtfjb 
Chetwynd,  when  he  asked  him  for  ihe-cafen 
again  P — He  gave  him  no  answer,  but  conti* 
nued  laughing. 

You  mean  be  was  laughing  with  you,  not 
laughing  at  the  prisoner. 

Prisoner* t  Counsel.  That  is  nice  indeed ! 

Prosecutor's  Counsel.  What  happened  next 
aAer  this? — Hamilton,  After  Mr.  Chetwynd 
demanded  the  cake,  and  Mr.  Ricketts  givinif 
him  no  answer,  he  itmck  him  inmieoiately 
with  the  knife,  which  lit  had  in  hb  band. 

Was  it  back-banded  t — It  was  back-handed. 

Jun/,  1  desire  he  may  speak  a  little  louder ; 
Was  Kickf  Its  beliiod  him  when  he  struck  him 
with  the  kuifeP — 3Ir.  Ricketts's  aide  waa  to 
Mr.  Chttwyud's.  He  was  standing  by  bin 
side. 

How  near  were  >eu  to  them? — Not  very 
near.  ^ 

Where  did  you  stand  ?— I  stood  a  little  way 
before  them. 

Where  was  this  blow  ^ven  ? — Just  here* 
about  upon  tlie  side  (pointing  to  the  right  aide 
of  the  belly.) 

I>id  you  see  him  pnll  the  knife  ont.?— I  dkl 
not  see  him  pull  it  out. 

How  do  you  know  it  was  a  knife  that  he 
struck  biro  with  ? — Because  it  waa  thn  samn 
knife  that  he  cut  the  cake  with. 

What  followed  upon  that  P— Mr.  RickeUn 
cried  out  he  waa  alraid  he  was  stabbed. 

Did  Mr.  RioketU  tall  down?— No;  he  hud 
his  hand  iipon  his  side,  and  said  he  wasatabbnd*. 
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What  sort  of  a  room  is  it? — It  is  a  pretty 
■lari^  room. 

What  pftrt  of  the  room  did  the  scrutoire 
stand  in  ? — It  stood  in^  the  corner  of  the  room 
by  the  window ;  the  window  and  the  scrutoire 
were  on  the  same  side. 

What  kind  of  a  knife  was  this  ? — It  was  a 
sort  of  a  French  knife. 

Was  it  a  penknife P  or  what  knife  was  it? — 
.  It  was  a  pretty  large  knife. 

Was  it  a  clasp  knife  ?— Yes. 

Did  you  see  Chetwyod  cut  the  piece  of  cake? 
•^-No. 

-  Court,   Did  you  see  the  deceased  take  it 
away? — Yes. 

Did  Cbetwyud  sec  him  take  it  away?^I 
etoooot  tell  that. 

The  counsel  for  the  prosecution  having^  done 
vith  tliis  witness,  be  was  examined  on  behalf 
of  the  prisoner. 

PritonerU  Counsel,  Mr.  Hamilton,  if  1  un- 
•derstaod  you  right,  the  deceased  and  you 
asked  Mr.  Chetwynd  for  a  piece  of  cake,  and 
Ckctwyiid  refttseti  it? — Hamilton.  Yes. 

So  be  was  not  willing  to  gif  e  either  of  you 
any  ? — No,  be  was  not. 

1  think  you  said  Mr.  Chetwynd  took  tbe  knife 
out  of  bis  pocket  ? — I  said  he  cot  a  piece  of 
cake ;  1  did  not  say  be  took  the  kuife  out  of  his 
pocket. 

I  think  it  was  a  cake  that  tbey  call  a  simnel ; 
waa  it  not  ? — Yes,  it  was. 

I  think  they  are  very  hard,  with  a  crust  on 
tbe  outside,  and  difficult  to  be  cot  ?— It  was 
pretty  bard. 

Tlien  that  may  possibly  require  more  strength 
than  be  had  tn  one  baud,  to  cot  it ;  he  cut  it 
down,  did  not  be  ?— I  did  not  see  him  cut  it. 

You  said  he  took  bis  knife  and  cut  it  ? — Yes 
be  did  cut  it. 

Then  teil  me  whether  or  no  (I  am  sure  1 
will  do  fairly,  God  forbid  that  I  should  dp 
etiierwise)  Mr.  Chetwynd  did  not  refuse  to  give 
any  of  tbe  cake  to  Mr.  Ricketts? — Yes,  he  did 
roniaeit. 

Whom  did  he  cut  tbe  cake  for  ?  was  it  not  for 
himself? — I  belieTe  it  was. 

Then  he  did  not  cut  it  for  any  body  else ;  I 
think  you  said,  he  laughingly  told  the  maid  he 
had  got  it  ?— Yes. 

And  upon  that  Mr.  Chetwynd  demanded  it 
from  him  again,  and  he  laughed,  but  did  not 
deliTorit? — He  made  him  no  answer,  but  did 
not  deliter  it. 

Did  he  ask  him  to  ffi?e  it  him  again  before 
this  uobappy  accident  happened  ? — Yes,  he  did. 

Pray  tell  me  whether  he  did  not,  besides  bis 
laugbmg,  endeavour  to  keep  tbe  cake  from  him  ? 
—1  did  not  observe  that. 

Pl««se  to  tell  me,  whether,  ts  you  wait 
■ch«mltelk>ws  together,  yon  were  not  all  good 
friends  ?-*  Yes,  we  were. 

Wliwb  of  the  two  was  biggest?— Ricketta 
waa  hffger  than  Chetwynd. 

I  aoi  obli^  to  the  gentlemen  on  the  other 
Mtf  fyf  intHnatiiig  that  Mr.  Chetwyiid  gave 


Mr.  Ricketts  a  piece  of  cake  belore ;  I  would 
ask  you  whether  Mr.  Chetw}nd  did  not  give 
Mr.  Iticketts  a  piece  that  moraing?— i  heard 
he  did. 

How  long  was  that  before  this  thing  hap- 
pened ? — I  do  not  know  how  long  it  was.  This 
happened  about  one  o'clock. 

When  tliis  unfortunate  thing  happened,  what 
did  Mr.  Chetwynd  say  immediately  upon  it  ? 
—Really,  I  do  not  know. 

I  think.  Sir,  you  were  telling  the  Coart-of  a 
French  knife  ;  I  own  I  do  not  anew  what  they 
are;  but  tbe  question  I  wouM  ask  you,  is, 
whether  most  of  you  youog,gentlemen  do  not 
carry  these  knives  in  your  pockets  ? — I  have 
beard  so ;  it  was  a  koib  that  be  always  bad. 

And  1  suppose  many <of  you  bad  such  knives  ? 
—I  cannot  tell  as  to  that.  Sir. 

I  am  obliged  to  you  iS^  th^  candour  you 
have  used  in  your  evidence ;  I  have  no  more 
questions  to  iisk  you. 

Court,  Can  you  recollect,  how  these  yonn^ 
gentlemen  lived  together,  whether  there  waa 
any  ill-will  between  them,  or  wbetlier  tbcjr 
lived  in  a  friendly  manner? 

Hamilton,  I  think  tbey  lived  as  tbe  other 
scholars  did. 

Court.  Do  you  apprehend  there  was  any 
malice  between  them  ? 

Hamilton.  1  never  knew  of  any  malice  be- 
tween them. 

Court.  How  did  the  young  gentleman  be- 
have after  be  bad  given  that  wound  ? 

Hamilton.  1  did  not  see  him  afterwards. 

Master  Samuel  Matcher  sworn. 

Court.  How  old  are  you  ? 

Matcher.  I  am  thirteen  next  January. 

The  Court  asked  Matcher  what  be  thought 
would  become  of  him,  if  he  did  not  speak  tba 
truth  ?  To  which  he  replied,  be  afaouia  be  un- 
bapjiy  everlastingly. 

Court,  Were  you  present  at  this  onhappy 
affair? — Malcher.  Yes. 

Counsel.  Then  give  us  an  account  of  what 
you  heard,  and  what  you  saw.— Mr.  Ricketts 
asked  Mr.  Chetwyod  for  a  piece  of  his  cake, 
and  Mr.  Cbetwynd  gave  him  a  piece ;  he 
asked  him  for  another  piece,  and  he  refused  it 
him. 

How  long  was  that  af)er  be  had  given  bins 
the  ISrst  piece  ? — It  waa-about  a  qnarter  of  an 
hour ;  and  after  be  bad  refused  it  htm,  he  went 
out  of  tbe  room,  with  tbe  cake  under  bis  arm, 
and  then  came  into  tbe  room  again.' 

What  room  was  it  ?— It  waa  tbe  room  where 
Mr.  Chetwynd  lay. 

What  room  did  be  go  into,  when  be  went 
out  of  bis  own  rdbm,  after  his  refusing  him  tba 
cake  ? — He  did  not  go  ipto  any  room  ;  he  only 
went  out  of  tbe  room  to  the  Mad  t>f  tbe  stair* 
case,  and  then  came  in  again. 

Did  be  open  tbe  bureau  then,  or  waa  it  open 
before?— I  cannot  justly  recollect  that. 

You  say  be  had  tb^cake  with  him  ? — ^Yes. 

What  did  he  cQt  it  qpon?— Ha  cut  it  upon 
tbe  bureau. 
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You  say  be  cut  a  piece,  what  did  be  do  wiih  I 
it?— He  laid  it  down  upon  tbe  bureau,  and 
RickelU  caroe  and  took  it-~soatcbed  it  away. 

Did  Chetwjrod  see  bim  take  it  away?— I 
cannot  tell  whether  he  did  or  no. 

Court.  How  did  Cbetwynd  stand? 

Malcher.  He  had  his  back  to  Rickettf . 

Court.  Where  did  tbe  cake  lie? 

Malcher.  Tbe  cake  was  before  Chetwynd^ 
and  Ricketts  put  his  band  beside  him^and  look 
it  away,  and  then  be  went  to  tbe  window. 

CaunttL  Where  did  he  carry  it  ? 

Malcher,  He  went  to  tbe  second  wbdow 
with  it. 

How  far  was  that  from  tlie  bureau? — f  be- 
lieve about  a  yard. 

What  did  be  do  after  that  ?— Mr.  Cbetwynd 
caroe  and  stabbed  bioD. 

In  bow  long  time  was  that  after  be  took  tbe 
cake? — I  believe  it  was  a  minute. 

Was  it  so  long  as  a  minute  ? — I  do  not  know 
whether  it  was  quite  to  long  as  a  minute,  or 
not,  it  was  but  a  very  little  time. 

Did  Cbetwynd  ask  for  bis  cake  ? — I  was  not 
bear  enouj^h  to  hear  it ;  I  waa  at  my  box,  at 
die  other  end  of  tbe  room. 

Is  it  a  small  room  ? — It  is  not  a  very  large 
room. 

What  happened  after  that?— Mr.  RickelU 
told  the  maid  be  was  stabbed,  and  then  he  went 
down  stairs. 

Was  Hannah  Humphreys  in  tbe  room? —  i 
Yes. 

What  did  she  say? — She  said,  be  was 
stabbed. 

What  was  said  or  done  afterwards  ?-«RealIy 
I  do  not  know. 

Had  Ricketts  any  thing  in  his  hand  ? — He 
bad  nothing  in  bis  band  that  I  saw ;  nor  said 
mny  thing  to  provoke  bim,  as  I  beard. 

£Croas-ezaminatioa  by  tbe  Prisoner's  Counsel.] 

Counsel.  You  were  present  at  the  beginning 
of  this  transaction,  were  you  not  ? 

Malcher.  Yes. 

Were  you  present  before  Mr.  Hamilton  caroe 
up  ? — Yes,  Sir. 

When  Mr.  Ricketts  had  tbe  piece  of  cake 
given  biro,  that  was  before  Mr.  Haroilton 
caroe  up,  « as  it  not  ? — Mr.  Hamilton  did  not 
tee  him  giveithnn. 

They  were  good  friends  before  this,  were 
tbey  not? — 1  tbiuk  so,  tbey  used  to  be  so. 

nhen  Ricketts  asked  nim  for  the  second 
niece  of  cake,  was  not  be  teasing  of  him? — 
No,  heteazed  bim  about  the  first;  and  then 
he  went  out  of  the  room,  and  Ricketta  followed 
bim. 

You  say,  Mr.  Cbetwynd  carried  the  cake 
iinder  Lis  arm  out  of  the  room,  and  Ricketts 
foliowed  him  ;  and  then  Cbetwynd  cuine  into 
tlie  room  again,  and  Ricketts  followed  him 
ctitl,didnothe?— Yes. 

Then  he  came  to  his  bureau,  Ricketts  fol- 
lowing; of  him  still?— Yes;  and  then  I  aaw 
JVr.  Ricketts  take  tbe  piece  of  cake  up,  which 
Mr.  Cbetwynd  bad  laid  upon  bis  bureau. 


Then  BIr.  Cbetwynd  turned  about  to  ask  for 
his  cake  again  ? — I  did  not  hear  bim  oak  far  it. 

He  went  alter  him,  did  not  be F— Yes. 

Was  it  not  for  his  cake?-^l  cannot  tell. 

Did  Rirketu  shove  bim ?^Not  that  I  lair. 

When  Ricketts  took  the  cake  Upoa  Cbo^ 
wynd,  bad  Cbetwynd  bis  back  towawis  Mmf 
— Yes. 

Did  Ricketts  reach  over  bis  abouklrr,  orlalw 
it  under  his  arm? — He  went  uader  Ins  arm, 
and  took  the  cake. 

Did  he  touch  him  ?— I  cannot  tell  tkoft. 

You  say  immediately  upon  that  be  wtmi  to 
the  window,  bow  far  was  that  from  IheburaMi  F 
— Almut  a  yard  or  two. 

Pray,  now,  when  Cbetwynd  wa«l  to  oil  the 
cake  (you  were  there  all  the  whilo),#l  RickeMi 
offer  to  assist  bim  in  it,  did  be  oiler  to  lead  bim 
a  knile?-^Yes,  he  did,  and  bad  it  open. 

WIrat  did  Cbetwynd  aay  tbeii  F— Chatwyod 
said,  be  had  a  knife  of  hia  own. 

Pray,  had  Ricketta  a  knife  in  bia  ban*?^ 
Yes,  he  bad  a  knife,  and  o0«rcd  to  lead  il  Mr. 
Cbetwynd. 

Profeca^or'f  CoumeL  I  ahooU  bo  jfimi  m 
know  whether  he  did  not  put  tkat  kiifomlo  bia 
pocket  again  ? 

Malcher.  I  do  not  know  that  bo  did. 

Here  is  a  question  niisunderatood  I  boliove ; 
did  the  knife  that  you  speak  of  beloDg  to  Mr. 
Cbetwynd,  or  to  Mr.  Ricketta  ?—Tbo  Uiib  be- 
lonsred  to  Mr.  Ricketta. 

Prisoner^i  Counsel.  That  ia  a  fair  amnrar  to 
the  question. 

Court.  Rickettsia  knife  waa  opoMd  belan 
Chetwynd's ;  were  both  the  knives  opoa  at  ifce 
time  this  unhappy  acoident  bappoMd? 

Malcher.  Mr.  Cbetwyad's  knilo  wu  Mt 
opened  when  Mr.  Ricketta  ofiered  bioa  bii 
knife;  butberefaeedit,an4oaidlMlHMl«imof 
bis  own. 

Court.  Was  Ricketto*a  knife  opes  thea  f 

Malcher.  Yes. 

Court.  Were  they  both  opeo  whea  tbooa* 
cideut  happened  ? 

Malcher.  No,  Ricketts's  waa  cks|ied»«ad 
put  into  bis  pocket,  on  Mr.  Cbetir|iM^  re- 
fusing it,  and  before  tbe  cake  was  eat  mid  pal 
upon  tbe  bureau. 

CoKr^.  Then  you  aaw  bim  ciaip  hia  tails 
when  Cbetwynd  refoaed  it,  and  pot  it  lato  Ml 
pocket? 

Maicher.  Yea. 

Court.  And  this  was  baforo  thia  woiuid^vio 
given  ? 

MaUher.  Yes. 

Prosecutor^g-CounaeL  Waa  it  before  llmmJui 
was  cut  and  laid  upon  tbe  bufoaa? 

Malcher.  Yea,  it  was. 

Hannah  Humphreys  sworn. 

Counsel  Pray  give  us  an  ocoomilwhBi  jom 
know  of  this  unhappy  afibir. 

Huu^hreyt,  Tbie  young  gentlemeo  mora  in 
the  diomg-room,  and  1  waa  in  tbe  aeal  room  | 
i  beard  a  noise,  upon  which  1  weal  iaia  Hm 
diniugroooi  ai|d  eakod  tbeoa  wiai tbqr  M 


APT] 


for  the  Murder  of  Thomas  Rkketts. 


A.  D.  1745. 


[figs 


tkrre,  m\i  whftt  wts  the  matter  they  were  not 
ia  tb^r  oitd  rooms ;  Mr.  Rickeltf  mad*  an- 
swer, that  he  wanted  a  piece  of  cake  of  Mr. 
Cbetwynd ;  i  said  to  Hr.  Bieketts,  Hare  not 
TOO  biid  •  niece?  He  said  No,  and  smiled.  I 
looked  «t  Hr.  Ridcetts,  and  said,  I  beliered  he 
tiad  kad  some,  ^ke  had  some  crtKnbs  of  cake 
upon  bis  lips ;  Mr.  Ricketts  smiled  again,  and 
Mill  be  wanted,  another  pieoe,  or  a  biieger  pieoe. 

Where  was  Mr.  Cbetwynd  tben?-*->Mr. 
Cbetwjrnd  at  that  time  waa  at  bis  own  boveaii, 
cutting  bis  «ake. 

How  At  wns  BIr.  Ricketts  off  tba  bnreto  P— 
He  was  as  near  m  I  can  |puess  abont  two  yards 
from  tbe  bnresu ;  Mr.  Ricketts  went  up  to  the 
kureatt  to  Mr.  CbHwynd,  and  Mr.  Cbetwynd 
lifts  op  bis  arms,  and  saya,  000*1,  Mr.  Ricketts ; 
•ad  Mr.  Riekells  then  took  tbo  cake. 

Comri.  Mention  in  what  mnnutr  be  took  it 
.  Bmiipkrt^,  I  tbiok,  to  Ike  best  of  my  know- 
ledfife,  it  was  over  Mr.  Cbetwynd'sslioahler. 

C&muti.  Where  did  von  stand  at  that  time? 

IfioBpArryf .  1  stood  at  the'  asmer  of  Ibe 
middle  wiodow,  and  Mr.  Ricketts  almost  faced 
■e,  not  qnite,  bat  was  a  little  sideways  of  me. 

Cmrt.  Had  Mr.  Rioketto  tbe  oske  in  bis 
band? 

Humphr^ftL  He  had  tbe  cake  in  bis  hand. 

Court.  How  far  were  yon  off  tbe  bureau 
tben? 

Hmaiphrt^.  Iwas  then  from  the  bureau  about 
three  yards,  and  Mr.  Ricketts  came  up  to  me, 
and  said,  Hannah,  I  have  got  some  cake.  (I 
bad  a  stocking  in  my  band  which  1  waa  darn- 
ing.) Upon  Mr.  Jlicketts's  saying  be  bad  ffot 
asme  nake,  Mr.  Chetwvnd  came  from  bis 
bureau  to  my  right* band,  and  ia  «  rery  sbert 
time  Mr.  Ricketts  said,  Hannah,  Mr.  Cbet- 
wynd has  slabbed  me.    I  looked  at  him. 

Prsmmtar'j  CmuueL  Did  you  see  Mr. 
Cbetwynd  come  from  tbe  bureau  ? 

HumpkrtjfU  Yea. 

Wbeeedid  Mr.  RicketU  stand  ?-*-Mv.Rieketts 
•lood  just  by  me. 

Now  tell  lis  whether  you  saw  this  stab 
fit  en  F*— I  did  not  see  it  given. 

Did  ye*  obeerre  that  Mr.  Ricketts  bad  any 
thing  in  -bin  band? — He  bad  nothing  in  baa 
band  but  a  bit  of  cake. 

Did  yon  ebserre  that  Mr.  RiokeMs  had  stmok 
Mr.  Cbetwynd?— No,  be  bad  not  stmok  bin, 
and  was  not  seemingly  m  any  anger. 

Yoo  say  tbat  at  thia  tioao  Mi^  Cbetwynd 
mmam  np  and  stabbed  Mr.  Riokelts  P 

Fri$oner*s  Coitnml,  No,  tbat  ia  not  right. 

CoMrl.  She  said  Mr.  Rwketta  toM  ber  aOi 

Prison<r'<  CoumeL  I'do  aol  doubt  your  can- 
dour, but  j;oo  are  mistaken  in  tbe  eridence ; 
repeat  it  again. 

JftsmpAneyj.  I  saw  Mr.  Ricketts  come  from 
the  scrutoire,  and  he  said,  Mr.  Cbetwynd  has 
mabbed  me.  Saya  I,  Mr.  Rioketia,  yon  joke. 
Mr.  Ricketts  had  pot  bis  handle  hisskle:  1 
bid  bim  take  bis  hand  away,  and  then  I  saw  a^ 
littlo  bkmd ;  Mr.  Cbetwynd,  said  I,  you  have 
4so»  very  well.  Mr.  Ckietwyn4  said,  liaimab, 
if  1  faKTO  bun  bim,.  I  am  sorry  fbr  il. 


FroucutorU  Counsel,  Did  yon  obaenre  wko 
were  in  tbe  room  ? 

Huu^kreyt.  I  saw  Mr.  Hamilton,  Mr. 
Ricketts,  and  Mr.  Chetwvnd. 

Court,  Did  you  hear  Cuetwy nd  ask  Riekells 
for  bis  piece  of  cake  ? 

Humpkreyi,   1  did  not  bear  bim.     ^ 

Coutuel,  What  became  of  Mr.  Cbetwynd 
after  tbat?  where  did  he  go  ?  '^ 

Humphreys,  He  went  out  of  tbe  room.  - 

How  long  did  he  eontuiue  in  the  house  P-*- 
He  continued  in  tbe  bonso  till-  Tuesday 
morning. 

Tbat  was  the  next  rooming;  did  be  givo 
any  notice  of  bis  going  away  ?-— 1  cannot  tell 
tbat. 

[Counsel  for  tbe  Prisoner  on  the  cross-exa- 
mination.] 

Countel,  Tell  us  where  Ibis  room  was, 
wbere  yoo  beard  tbe  noise  before  you  went  to 
tbem.«-lfninpAnyj.    ft  was  on  tbe  same  ioor. 

Did  }ou  boar  any  rustling  of  feet,  or  onhr 
tbeir/hmgttcsP— It  was  only  tbeir  tongnes  ;  it 
is  my  cnslom8(ry  way  when  I  bear  any  noise 
ansong  the  young  gentlemen  to  go  to  tbem,  in 
order  to  persuade  tbem  to  be  quiet. 

Wbere  was  Mr.  Chetvyvod  when  you  came 
into  tbe  room? — Mr.  Cbetwynd  was  at  his 
bureau,  and  Mr.  Ricketts  was  atanding  in  Ibe 
room,  and  be  said  be  wanted  a  piece  of  cake  of 
Mr.  Cbetwynd. 

Was  this  Mr.  Rickettsia  room  P— No,  Mr. 
Ricketts  bad  a  room  np  another  psir  of  stairs. 

Then  be  was  got  into  Mr.  Cbetwynd's  room, 
which  was  the  oeeasm*  of  jour  asking  bim 
what  he  did  there  ? — Yes,  it  was  tbe  room 
where  Mr.  Cbetwynd  lay ;  he  bad  not  n 
room  to  himself. 

Was  there  any  conrersation  about  the  cake, 
or  any  asking  for  cake  befbre  you  went  inin 
Ibe  mom  ?-*I  do  not  know,  be  only  said  he 
wanted  another  piece  of  Mr.  Cbetwynd's  cake. 

Was  Mr.  Cbetwynd's  back  towmrd  yooP— 
Yea. 

Then  oonseqnenlly  il  most  be  to  Mr. 
Ricketts  ?— Yes,  Mr.  Cbetwynd  pnl  oot  hie 
anns  a  little  to  keep  Ricketts  frotn  the  cake. 
It  waa  but  a  rery  little  wav  thus,  extending  hin 
arass  a  little  from  bia  boJy,  and  raising  Iheaa 
np,  and    Mr.  Cbetwynd   said,  Don't,   Mr. 

Did  you  oheerre  Mr.  Riekells  then  oflbr  to 
lake  tbe  cake,  or  to  tonob  Mr.  Cbetwynd  P— I 
only  obsenred  bim  to  take  the  cake. 

Rut  did  yon  see  him  taooh  bim?— I  did  nel 
see  him  touch  bim. 

Thai  ia  rery  odd,  beeaose  pnlling  avt  bin 
ann,  and  saying  Dont,  abeweaoif  he  had  done 
something.— He  mif hi  toncb  bbdoilMa,  when 
be  took  away  tbe  cnxe. 

Was  not  be  taHer  tbui  Mr.  Cbetwynd  ^— He 
waa  a  great  deal  taller  than  Mr.  Cbetwynd,  he 
might  tbr  his  height  reach  oi^er  Mr.  Chef* 
wynd,  m4  take  tfie  cake. 

Could  he  lake  ii  erer  his  sheoider,  er  erer 
hb  he«i  wilheiit  leeehiny  himP---Orer  Mi 
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■hmiUaff  b«   might  do  it  irMbobt  tmMliiii|f 
him. 

Did  h«  tike  the  celce  orer  bi»  thouMcr  or 
over  hw  head?— 1  think  it  was  eter  his 
ahoiilder. 

Did  not  Mr.  Riekctts  laa|ch  when  he  had 
get  the  cake  ?— Mr.  Ricketts  came  awav  laugb- 
ng,  and  said,  he  had  get  a  bit  more  cake.  ' 

Yf  as  there  any  rootioo  or  actioo  between 
them  before  this  thing  happened  ?-<-There  was 
not  any  motion  or  amn  at  all  that  I  saw  be- 
lbi«  this  happened. 

Did  yob  stand  facing  the  bureaa?— The 
bweau  was  behind  my  back,  and  Mr.  liicketts 
stood  ihcin|f  me,  as  I  stood  sidewaya  to  the 
window,  with  my  work  in  my  hand,  and  Mr. 
Chetwynd  was  by  my  right  hand,  we  all  three 
in  a  manner  toacned  one  another. 

How  could  this  be  done  without  your  seeing 
it  ?->!  did  not  see  it  done. 

And  then  the  first  thing  you  heard  was, 
that  he  was  stabbed  ?— That  was  what  Mr. 
Ricketts  said. 

And  yon  at  that  time  did  notbeliere  it  ?-~No, 
1  did  not  heliere  it ;  for  when  Mr.  Ricketts  said 
he  was  subbed,  I  lifted  my  eyes  off  my  work, 
and  said,  Mr.  Ricketu,  ;f  ou  joke. 

Was  there  any  blow  gif  en  ? — I  beliere  there 
was  no  blow  ;  I  did  not  see  any  ;  1  did  not  at 
first  beliere  that  there  was  a  wound. 

As  you  did  not  belie?e  it,  it  is  plain  that  Mr. 
Chetwynd  did  not  believe  it ;  for  he  said,  If 
I  have  hurt  Mr.  Ricketts,  1  am  sorry  for  it. 
Did  be  look  to  hare  anger  in  his  counte- 
nance?— No;  he  looked  with  concern;  snd 
said,  Hannah,  if  I  have  hurt  Mr.  Ricketts,  I 
Mm  sorry  for  it. 

Mr.  Beeiian  Long  sworn. 

Froteculor*t  ComtueL  Pray,  Mr.  Long,  in- 
Ibrro  the  Goori  ««hst  discourse  passed  between 
you  and  the  deceased,  after  he  had  received 
the  wound. 

Mr.  Long.  1  came  to  town  on  Monday  night, 
the  36ih  ol  Se|n«fnilH*r,  and  found  a  li-Uer  from 
Mr.  Clare;  wberein  lie  acquainted  me,  that 
Mr.  RickHtv  had  met  with  an  untoward  acci- 
dent, and  had  rect>ived  a  wound  from  a  young 
Sintleman  in  the  house,  but  that  he  tlion|;ht 
ere  u  as  then  no  dani^er;  this  letter  having 
been  wrote  in  the  morning,  I  enquired  if  there 
had  been  any  subspquent  message  from  Mr. 
Clare ;  I  was  told  there  had  not :  1  did  not  go 
to  Mr.  Ricketts  that  night,  not  thinkin|^  there 
was  any  occasion  for  so  doing;  but  in  the 
morning,  I  determined  to  take  the  advice  of 
Mr.  St.  Hill,  who  being  a  gentleman  very 
eminent  in  his  profession,  we  always  take  his 
opinion,  when  any  accident  happens  to   the 

J^oung  gentlemen  under  our  care :  I  wrote  a 
etter  to  him,  and  desired  he  wouM  meet  me 
at  the  academy  that  day  [that  was  on  Tues- 
day,] which  he  did ;  and  1  found  there  Mr. 
Shipton  and  Mr.  Middleton,  who  had  likewiie 
been  called  in  ;  these  three  gentlemen,  with 
Mr.  Mac  CuUock,  the  surgeon  of  the  boose, 
Ricketti*s  wound,  and  thought  him 


in  rery  i^'eat  danger ;  they  oootinaed  allRul- 
ing  hioi  till  Thuraday  morning  Iho  S9th,  when 
he  died. 

What  acconnt  did  Mr.  Ridwtts  givnjott  of 
the  occasion  of  this  aocidentHv-Hr.  ^fiflHtT 
told  me,  tliat  on  the  Monday,  aboitt  msb,  he 
was  sent  to  call  Mr.  Ghetwynd  to  §mm^-  md 
found  him  in  the  dining-rooos,  with  ncakr,  o<* 
which  he  asked  him  for  a  pieee,  which  ha  favo 
him ;  that  he  then  asked  Mr.  ChctwyBi  for 
another  piece,  which  ha  refund;  aBAoifca 
piece  of  the  cake,  and  laid  it  njMm  lua  hwoan, 
which  stood  at  the  end  of  tlw  raoni;  Mr. 
Ricketts,  to  teaze  Mr.  Chetwynd,  for  bn?ing 
refused  him,  (hot  without  any  *"!fHwn  of 
eating  or  keeping  it)  taok  up  the  pieot  of  cnke^ 
carried  it  to  the  middle  windowt  and  mid  to  n 
maid,  who  atood  there,  Hannah,  I  hatn  got  n 
piece  ef  cake }  and  he  said  that  Mr.  Chetwynd 
folhiwed  him,  and  immedMtriy  stabbed  htoi  in 
the  belly. 

Pri$(mer*$  Csanse/.  Yon  said,  joa  cnmn  to 
town  that  Monday,  did  you  see  Mr.  Rioketts 
that  day? 

Mr.  Long,  I  came  to  town  that  Monday 
niffht,  and  foond  a  letter  from  Mr.  Chwe ;  I 
did  not  see  Mr.  Ricketu  that  day  ;  for  i  dU 
not  apprehend  there  was  ao  much  danger,  aa  I 
afterwards  found  there  was. 

How  many  surgeons  had  yon  ? — ^Tbero  wm% 
four  surgeoni;  three  were  called  in  ;  and  then 
was  Mr.  Mao  Cullock,  the  surgeon  of  thn 
houae. 

I  should  be  glad  to  know,  whether  Mr. 
Ricketts  gave  any  account  to  yoa  of  any  pta« 
aage  that  happened  immediately  after  thn 
taking  of  the  cake  ?—• He  aaid,  that  after  bt 
had  taken  the  piece  of  cake,  he  earried  it  to 
the  middle  window,  where  the  maid  atood; 
and  said,  Hannah,  I  have  got  a  pieoa  of  eake ; 
and  that  Mr.  Chetwynd  came  np  to  htm,  and 
stubheil  him  without  sfieaking  a  word. 

Without  w  hose  apesking  a  word  ?— Without 
Mr.  Chptwyiid*s  spesking  s  word. 

Did  you  ask  him  in  whst  manner  be  had 
lived  with  thii  young  gentleman  the  prisoner, 
whether  tbey  did  not  live  in  friendship ?— He 
ssid,  be  never  hsd  hsd  any  quarrel  with  him  ; 
and  I  have  reason  to  think  it  to  be  true,  he* 
cauae  Mr.  Ricketts  v^as  a  lad  of  a  remarliably 
good  natured  di*ipoaiiion. 

Did'  you  ask  him  sny  thing  farther  ?  —Mr. 
Ricketts  was  generally,  Hhen  I  saw  bim,  in 
surh  extreme  torment,  tliat  I  did  not  care  to 
trouble  him  with  too  many  queiitions. 

DnI  not  he  tell  you  he  forgave  him  ?— He 
did  say  that  he  f«Nrgave  him. 

Proueutor^t  Countel.    Call  Mr.  St.  Hill. 

PritonerU  CoutueL  There  is  no  occaaion 
for  it.  , 

Proteculor'i  Counsel,  The  jury  must  have 
satisfaction,  that  the  wound  was  the  occaauMi 
of  his  death. 

*  As  to  dying  declarstions,  see  a  Note  to  the 
Case  of  Reason  and  Traiiter>  vol.  16,  p.  8^ 
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eilregiely  lun,  but  I  tbovirbt  lliat  wis  airing' 

Pmteattor'i  Ceuiuel.     Pray,  Sir,  give  the  la  tlie  frig-lit:  I  went  ibe  next  itay  ;  loil  Uieii 

Court  tit  Mcounl  in  what  couditioD  you  faoud  U|ion  leurchiDK  the  wuimtl,  I  liiiiiid  it  liul  pe. 

the  ilMvunl.  netraled  into  the  raviiv  of  the  belly,  and  fuund 

Mr.  St.  Hill.  Ob  Tuuday  itw  STtfa  of  Uit  it  to  be  •  Tcry  bad  cu^ ;  npoB  that  Nr.  Hid> 

montlt  I  rvceited  a  letter  t'rom  Heurt,  Drake  dli-tou  wb«  tent  for;    ud  after   ibtt  Mr.  St. 

•ml  Long,  deairin^f  me  lu  pi  to  BIr.  Clare'a  Hill,  andBIr.Shipton. 


aeadcmj  in  Subo-square,  to  see  a  youii(f  gen- 
tIeoiiiD  that  they  hul  the  care  of,  wbo  the  day 
bel'ure  bad  bren  accidentally  noanded  :  I  met 
ibere  Hr.  Stiiplfm,  Mr.  MiddlelOD,  aad  Mr. 
Ute  CHnocb  ;  and  ly.  Mr.  Mac  Cullock'i  ac- 
coatn  of  the  wnund,  who  first  dreaaed  him, 
and  the  aymptoms  that  attended  il,  we  had  too 
much  reason  to  t«ar  that  il  bad  peoetrated  into 

Tiacrrft  were  vrouoded  i    tor  hil  belly  was  oiucb     murder 

andled,  and  cmts  the  iip|)er  part  ur  it  so  rerr 

painful,  a*  (0  deprive  him  of  all  real,  and  bia 

iiulae    traa    fxireiiwly  quick,  and  contmcted. 

The  oe«  day  we  met  acain— he  bad  bad  a 

eery  unquiet  iiis^t ;  his  pulte  waa  Mlremely 

quick  and  low  ;  and  iIioul;))  liia  belly  waa  not 

•o  aiuch  iwelled,  yet  hla  pain  onus  the  upper 

part  of  it  was  Toor^serere,  and  attended  wilb 

a    coniinual    bide  up,    and    frequent    bUioas 

Tomitinga. 

Fraj,  Sir,  iiirnrm  na,  whether  you  think  that 
woand  waa  the  occaiion  of  bis  death?  what 
depth  waa  the  wuund  of  7 — It  if  not  ea*y  to 
know  the  depth  of  a  wound  after  it  baa  pene- 
trated into  the  cavity  of  llie  belly  :  But,  upon 
the  whole,  I  think  we  have  gifeo  our  opinioD 
ID  anch  a  manner,  that  nobody  tritl  doubt,  but 
ibat  the  wound  waa  ibe  occaiioo  of  hit  death. 

llien  yen  do  think  that  wouod  le  be  the 
•ocMton  of  his  death  ?—l  do  think  il  to  be  the 
occaiiaa  of  bia  doath. 

Jn  wbai  part  waa  tiMivound  giTen  F — Il  waa 
on  tbe  rictit  nde  of  the  belly,  two  iachtc  ob- 
liquely bMow  the  navel. 

[A  piece  of  tbe  blade  of  tb«  knife  was  pro- 
duced, which  waa  about  three  incbea  Ion;,  and 
•harp  at  the  point.] 

CoMtucI  to  Hump&reyi.  Did  you  aee  tbe 
knife  in  Hr.  Cbetwynd'a  band  ? 

Uumplirei/t.   Yes. 

What  kind  of  a  knilo  waa  it  *— It  waa  m  knife 
with  ■  long  handle. 

Waa  it  a  long  blade? — Il  was  anch  mbiadeaa 
thii ;  tbii  ii  but  a  piece  of  it, 

Cauntel.    Il  ia  a  French  conleau? 

Priaonrr'i  ConnteL  It  ja  no  auch  tbbg,  it  ii 
only  a  comraou  French  knife. 

Mr.  Ptier  Mac  Cullock  awora. 


Tbe  Counsel  for  Ibe  Priaoner  called  nowit- 
nenes,  edmiuinc  that  ihe  fact  hail  been  &irty 
laid  before  the  Court  by  the  etidence,  and  ac- 
knowledged the  candour  of  the  gentlemen  cou* 
cernrd  fnr  the  proaeciilion,  io  reprrseoliiiu'  it  lo. 
thejury  withoHt  any  ec^ravatiuo ;  bul  ioiMed, 
on  his  behalf,  Ibat  boucver  bis  band  nigbt 
been  unba|)jiy,  bia  heart  waa  innocent; 


-- —  .-■-,  ..bich  the  lord  Cok« 

l"7  define*  to  be  an  unlawful  killing  anolbcf  maa 
"  ""  I  with  malice  arore-thoughl,  cither  eipreaaedbr 
Ibe  party,  or  implied  by  the  law ;  tliat  in  IhN 
!  case,  there  waa  not  ibe  leokt  of  that  ingredient, 
I  their  own  evidence  having  abeived  tbey  trer« 
'  trieodn,  friends  lo  tbe  last  hour,  fricods  to  the 
dying  Imur ;  when  the  ^Dlletnan  (aid.  He  tbr- 
gavc  him.  That  it  being  proved  there  was  a 
Iricndshlp  Eubsibting,  it  would  be  talking  agaioat. 
the  Ecuse  of  mankind,  to  say  the  law  could  iin- 
jdy  any  thing: contrary  to  wUt  is  plainly  proTcd. 
That  deliberation  and  a  cruelly  of  diapovtion 
makes  ihe  dilTvenM  between  manilaushtei 
and  murder.  For  wbich  purpose  Uollo- 
wav'a  Case  (a)  waa  cited. 

If  A  be  pasnng  the  street,  and  B  meeting 
him,  lakes  tbe  wall  of  A,  and  Ibercupon  Akilb 


Coiaufl.  Air.  Mac  Cullock,  pray  give  an 
account  buw  yon  found  thcdeceawd. 

JIfoc  Culloek.  1  waa  called  at  half  an  hour 
after  one,  on  Ihe  Munday,  to  go  to  Hr.  Claif'a; 
when  I  came  there,  I  asked  lo  aee  the  knife, 
and  tlie  knife  was  proJurnl. 

Q.   Was  il  produced  hrobeF 

A.  Yes,  it  waa  pmrinced  lo  me  then  broke, 
aait  i*  now.  I  probed  the  wound ;  but  did  not 
fiad  at  thai  lime,  that  it  bad  penetrated  ini»  the 


(u)  H".  1.    Houowiv's  Cube,  4  Cbarlea  I. 

Ilolloway  waa  t 
one  Payne.     Tbe  i 

jnalice  Ibretbougbt  lied  the  said  Payne  to  a 
bone's  tail,  and  canaed  the  borae  to  drag  him 
oil  ibe  ground  three  furloDgi,  whenhy  the 
thniililerof  tbe  aaid  Payne  waa  broke,  wbcreof 
he  instanlly  died.  Oil  Not  Gnilty  pleaded,  tbe 
jury  found  a  tpecial  rerdici,  that  Ibe  earl  of 


Danby  was  aeized  in  fee  of  OtIeHey  park 
Uiddleaexi  and  made  the  said  Holkiway  wo 


with  others  nokuown,  entered  the  nid  pi 
cut  wood  there;  and  that  the  aaid  Payne 
climbed  up  a  tree,  and  with  an  baicbet  out 
down  some  bongba  thereof,  and  thai  Hollowa; 
camo  riding  into  the  park,  and  seeing  Pavne 
on  t  he  tree  commanded  htm  lo  descend,  an  J  be 
descending  from  theace,  Bolloway  struck  bin 
two  Udws  upon  tbe  back  whh  his  ctM^el ;  aad 
Payne  having  a  rope  tied  about  bia  middle,  and 
one  end  of  tbe  rop«  banging  down,  Hellowav 
tied  the  end  of  Ibat  rape  to  his  horsed  tail,  ana 
ttruck  Payne  two  blowa  upon  bia  back ;  wher^ 
uDon  ihe  horse  running  away  with  hiro,  draw 
turn  upon  the  eround  Ihiee  furlongs,  and  by 
this  means  brake  bis  shoulder,  whereof  he  io- 


park.  And  whether  upon  at)  this  mailer  foand, 
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,  Ihifl  if  mnrd«r;  but  if  B  had  jofttled  A,  | 
tbia  JMUiDg  bad  been  a  prorocation,  and  woald 
hare  made  it  mauslaaf  bter,  1  Hale^a  Uifct  PI. 
Cr.  465. 

If  I  ica  anoiher^a  oliild  beat«  or  wife  de- 
banehed,  it  wauld  be  morder  io  me  to  loll  tbe 
fwrty,  Bot  to  in  the  parent  or  boiband. 

A  sudden  challenge  and  fighting  immedi- 
ately, the  cbaUeoge  if  held  to  be  a  anfficaeut 
provocation. 

Tlie  law  makea  a  diflTerence  between  a  per- 
■on's  killing  another,  when  he  ii  doing  a  lawful 
act,  and  when  he  is  doing  an  unlawful 
act.  If  the  master  desi^eth  moderate  cor- 
rection to  his  serf  ant,  and  accordingly  uaeth  it, 
and  the  serrant  by  some  misfortune  dieth  there- 
of*, tins  u  not  murder,  but  per  infortunium ; 
because  the  law  altoweth  him  to  use  muderate 
correction,  and  therefore  the  deliberate  purpuve 
thereof  if  not  ex  malitid  pnteogitatd. 

But  if  tbe  master  desi^  an  immoderate  or 
unreasonable  correction,  aiher  in  respect  of  the 
measure,  or  manner,  or  instrument  thereof, 
and  the  serrant  die  thereof;  if  it  be  <lone 
hastily,  and  without  deliberation,  this  wonid  be 
roansfaugbter ;  if  done  with  deliberation  and 
design,  it  would  be  murder,  L.  C.  J.  Hale  in 
his  Hist.  PI.  Coron.  n.i54. 

Shall  the  young  boy  at  the  bar,  who  was 
doing  a  lawful  act,  be  said  to  he  guilty  of 
lonrder  f  lie  was  rescuing  what  wasliis  own  ; 
the  witnesses  hare  told  you,  that  after  he  had 
given  the  poor  boy,  Ricaetts,  a  piece  of  cake, 
Iticketts  went  to  him  fbr  more ;  he  denied  it 
htm ;  he  had  a  right  to  keep  bis  cake,  the 
other  had  no  right  to  take  it ;  and  be  bad  a 
riglit  to  retake  it. 

Tlicre  are  cases  in  the  books  which  make  a 
difference  between  murder  and  manalaiighter : 
if  a  roan  takea  (k)  up  a  bar  of  iron  and  throws 

the  said  Holloway  be  guihy  of  the  murder, 
thcv  pray  the  direction  of  the  Court,  ^c. 

This  special  t erdict  waa  removed  by  Cer- 
tiorari into  the  King's- bench,  and  depended 
three  terms :  and  the  oninion  of  all  the  judges 
ami  barona  waa  dentanded,  and  they  all  (except 
Button,  who  doubted  thereof)  held  clearly, 
that  it  was  murder.  For  when  the  boy,  who 
was  catting  on  tbe  tree,  came  down  from 
thence  upon  his  commanti,  and  made  no  re- 
sistance, and  he  then  atmck  him  two  btowa, 
and  tied  him  to  the  horse's  tail,  and  then  struck 
him  again,  whereupon  the  horse  ran  away,  aod 
be  by  that  means  waa  slain,  the  law  implies 
malice,  and  it  shall  be  said  in  kiw  to  be  pre- 
pensed mnlioe,  be  doing  it  lo  one  who  made 
no  resistaDce.  Whereupon  lie  was  adjudged 
to  be  banged,  and  waa  banged  acoonlingly. 
Croke,  Charles,  131.  Palmer,  645.  \V.  Jones, 
108.    Farmer  Edition. 

(b)  N"  ir.    At  the  Sessions  in  the  Old- 
Bailey,  Oct.  10,  Idtk;. 

Jehn  Grev  being  indicted  for  the  murder  of 
WiMiam  Goidiog,  the  jury  found  a  special  ver- 
dict In  this  effect,  riz^   \Ve6nd,  that  thoday, 


in 


at  another,  it  ia  murder ;  and  the 
the  crime  lies  between  a  penmi*a  tnkineit  np, 
and  batinjgf  it  in  his  hand;  Chttwyai  htdtbe 
knife  in  hia  hand,  and  upon  that  aamiaialiim 
enauea,  fbr  he  did  not  take  the  kfoilmm^  if  he 
hnd,  tfiat  might  hare  shewn  an  inMlRMitado 
mtsehief.  It  may  be  doubted,  whnihcror  no, 
when  he  bad  this  knile  ia  hia  haml  fbr  a  btrfiii 
purpose,  and  in  on  iostnal  scnick  At  nlhtr, 
whether  he  considered  he  had  the  ka&fh-ii  his 
hand;  fbr  if,  in  his  pasaioa,  ha  jataadi^  lo 
strike  with  hia  hand,  and  struck  with  theladfr, 
not  thhiking  it  waa  in  his  baud.  It  iavol  anink- 
ing  with  tlw  knife. 

That  in  respeet  to  the  statataafthafiatAf 
James  1,  (r.)  it  had  always  been  loakad  apan 
as  a  baid  law,  anJ  construed  iherdhra  oon- 
stantly  very  strictly  by  all  the  jadgen  m  fhvoor 

year,  ami  place  in  the  iniHetmeal  mantioand, 
Joha  Grey,  the  (irisoner,  waa  a  blacfcamith ; 
aod  that  'iVilliam  Golding,  the  psvaoa  kilM, 
waa  bis  servant ;  and  thai  Grey,  hia  mnalar, 
commanded  him  to  mend  certain  stnaspa,  being 
part  belonging  le  hia  trade,  whieh  ha  affinsfcd 
to  do ;  anti  the  aaid  Grty,  hia  maaler,  after 
coming  in,  asked  him,  the  saM  OoUmg',  why 
he  bad  not  done  it ;  and  then  theaaki  Gray  laid 
the  said  GoUiosr,  that  if  be  wanld  aotaarre 
him,  lie  ahould  serve  io  DrideweH;  towhldi 
the  Mi«l  GoUling  replied,  that  ba  liadna,_ 
serve  in  Bridewell,  ns  serve  the  aaid  Qnyt 
master ;  whereupon  the  said  Grey,  withoaiaay 
other  provocation,  slruek  tbe  said  Gotdtewilh 
a  bar  of  iron,  which  tba  aaid  Gr^  tbaa  bad  ia 
bis  band,  upon  which  be  aad  ualdinif  artfa 
werkingat  tbe  aavil;  and  with  tba  aaid  hlaw 
he  broke  his  skuU,  af  which  ha  died;  aad  if 
this  be  murder,  6cc.  This  waa  held  la  be  onbt* 
der  by  all  tbe  judges  of4he  RngVhMcb,  with 
tbe  concurrence  of  the  lord  ebin-jaaliarBiidg- 
man.     Farmer  Ediiiam, 

(c)  N°  III.  1  Jac.  c.  8.  An  Act  to  take 
away  the  Benefit  of  Clergy  for  aonie  Idnd 
of  Manslaughter. 


""o? 


To  the  end  that  stabbing  and  killiaf' 
the  sudden,  done  aud  committed  by  mi 
humane  and  wicked  persons,  in  the  tii 
their  rage,  drunkenness,  liickien  dispieaaan,  or 
other  paseion  of  mind,  contrary  to  ifaa  nam- 
mandrocnt  of  Almighty  God,  and  the  aamaioa 
peace  and  tranqarliity  of  this  realm,  aaay  fvom 
henceforth  lie  rent  rained  through  fear  af  due 
punishment  to  be  inflicted  on  auch  crwel  aad 
bloody  malefactors,  who  heretofore  bava  faaen 
thereunto  emboldened,  by  presuming  oa  tbe 
benefitof  clergy ; 

Be  it  therefore  enacted,  &c.  That  evary  per- 
mn  which  shall  stab  or  tlimst  any  penau,  that 
lioih  not  then  any  weapon  drawn,  arthnt  bath 
not  then  first  stricken  the  party  which  nhnll  so 
stab  or  thrust,  so  as  the  person  so  tabbed  or 
thrust,  shall  thereof  die  within  tlie  annce  of  aiz 
months  then  next  following,  alifiough  it  cannot 
be  proved  that  tlie  s^me  waa  done  of  natUoe 
forethought,  yet  tl^epirty  so 
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oftlM  pritootr.  That  wben  the  facta  amount 
•flly  to  maoklaughter  at  common  law,  it  has 
beco  the  custom  of  the  Courto  *  to  acquit  upon 
this  statute. 

That  this  act  was  made  for  a  particular  pur- 
poee:f  Od  the  unioo  of  the  two  kingJomty 

beiag  thereof  couficted,  5cc.  shall  suffer  death, 
as  in  ease  of  wilful  murder. 
•  Prsf  ided  always.  That  this  Act,  or  any  thing 
ibenia  coutaioed,  shall  not  extend  to  any  per- 
BOBHrperiOiis^hieh  shall  kill  any  person  or 
pemoa  se  t/tfen^ndo^  or  by  misfortune,  or  in 
any  other  manner  than  as  aforesaid ;  nor  shall 
ezlieBd  to  aay  person  or  persons,  which  in  keep* 
mig  and  pRsenring  the  peace,  shall  chance  to 
commit  manslan^iter,  so  as  the  said  man- 
■iaaglitcr  be  not  committed  wittingly,  willingly 
and  of  purpose,  under  pretext  and  cotonr  of 
keeping  the  peace;  nc»r  shall  extend  to  any 
person  or  persons,  which  in  chastising  or  cor- 
recting hb  child  or  serf  ant,  shall  besides  his  or 
tk«r  mtent  and  purpose,  chance  to  commit 
nmnskiigbter.  This  act  to  eontinne  until  the 
end  of  the  first  session  of  the  next  parliament. 
S  Car.  c  4,  continued.    Former  Ediiion. 

*  At  a  meeting  of  all  the  judges,  on  Satur- 
day, the  98tb  of  April,  1666,  at  8eijeanU-Inn, 
in  oonsider  of  such  things  as  might  ui  point  of 
Imr  fidl  oat  in  the  trial  of  the  loiS  Morley ,  who 
was  on  Monday  to  be  tried  by  bis  peers  for  a 
ttsrdcr ;  they  were  all  of  opioHMi,  that  the 
niatttle  of  1  Jac.  fur  stabbing  a  man  not  baying 
first  struck,  nor  ha? ing  any  weapon  drawn,  was 
eoly  a  declaration  of  the  common- law,  and 
madnto  prerent  the  inGonycniencies  of  juries, 
w4i6  were  apt  to  belief  e  that  to  be  a  prof  oca- 
tion  to  extenuate  a  murder,  which  in  law  was 
not   Kelyng,  64. 

Mr.  Lindon,  who.  bad  been  clerk  of  tlie  in- 
dietmentaat  Hicks's-hall  a  great  many  years, 
on  being  applied  to  on  Mr.  Cbetwvnd's  Case, 
said  that  if  a  man  was  found  guilty  of  ma'n- 
alanghter,  on  an  indictment  for  rounier  atcom- 
inoti«law,  it  was  the  custom,  if  he  was  iudicted 
on  the  statute  of  stabbing  likev^rise,  to  find  him 
Not  Guilty  on  that  sUtute.  Yet  in  December 
wssions  1700,  John  Cowland,  gent,  was  tried 
fbrtbemorder  of  sir  Andrew  Slonning,  l«rt.  at 
the  Rose  taf  em,  in  Drury«laae,  un  three  in- 
dictments. 1.  For  murder  at  coromon-Iaw. 
S.  Cin  the  statute  of  stabbing.  3.  Upon  the 
coroner's  inquest  for  the  murder  of  sir  Andrew, 
wben  the  jury  soquitted  him  of  the  Grst  indict- 
ment for  murder  at  common  law,  and  on  the 
third  for  murder  on  the  coroner's  inquest,  but 
found  him  guilty  on  the  statute  of  stabbing ; 
and  he  was  executed  at  Tyburn,  December  SO, 
J700.  Old  Bailey  Trials,  f  ol.  1,  p.  £1.  Former 
Ediium, 

f  This  statute  was  enacted  in  the  time  of 
kia^  James  the  1st,  wbisi  many  animosities 
arose  between  the  English  and  the  Scotch,  who 
using  daggers  were  accustomed  to  stab  many 
of  tim  English,  ex  improvito^  which  could  not 
hafC  been,  done  by  a  flat  sword,  the  usual 
weapon  of  tlie  English ;  therefore  this  statu!e 
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there  were  national  factions  and  iealousiee, 
when  wicked  persons,  to  conceal  the  malice 
lurking  in  their  hearts,  would  suddenly  stab 
others,  and  screen  themselves  from  the  law,  by 
having  the  act  looked  upon  as  the  result  of  an 
imniddiate  quarrel. 

That  it  was  to  be  considered,  whether  them 
was  not  evidence  to  except  this  case  from  the 
letter  of  the  law :  at  the  beginning  of  the  fraj 
Ricketts  had  a  knife  in  his  band;  and  it  was 
one  continued  act.  And  another  question  was, 
whether  there  was  not  a  struggle ;  here  was 
the  cake  taken,  and  in  endeavouring  to  get  it 
again  this  accident  happens  ;  on  the  first  tak- 
ing of  the  cake,  it  is  in  er ideuce,  that  Chet- 
wynd  was  forced  to  extend  hb  arms  to  keep 
the  other  off;  now  there  was  no  occasion  for 
him  to  extend  his  arms,  unless  tlie  other  was 
coming  to  take  it  from  him ;  and  then  a  struggle 
is  a  blow.  In  Reneer'a  case,  (cited  in  the  king 
and  Keite)  Cymbal  gaf  e  no  stroke  but  in  strug- 
gling, and  yet  it  was  adjudged  but  man- 
slaughter in  Keneer.    Lord  Raymond,  143. 

If  a  man  hath  done  a  traspass,and  is  notcon- 
tinubg  in  it,  and  be  that  hath  receif  ed  the  in- 
jury shall  tbereiipon  beat  him  to  a  degree  of 
Killing,  thia,  aaith  the  lord  chief  justice  Holt 
(Kelyng  13S)  ia  murder.  But  this  act  of  the 
deceased  ia  a  treapasa,  and  the  not  restoring 
what  he  had  taken  waa  a  continuing  in  the 
trespass,  and  is  stich  a  provocation  as  will  make 
it  manalaughter  at  common  bw.  That  thia 
statute  is  not  to  be  literally  interpreted;  for 
taking  up  a  candlestick  to  throw  at  another  has 
been  judged  a  weapon  drawn. 

Mere  stabbing  ia  not  within  the  act;  when  a 
roan  is  taken  in  adulterv  with  another  man's 
wife,  if  the  husband  shall  stab  the  adulterer,  or 
kniick  out  Ilia  brains,  this  is  bare  manslaughter. 
1  Veut.  158.     Raymond,  213.    Kelyng  137. 

A  man  must  inteud  to  kill  to  be  within  the 
statute ;  and  nouiat  intend  to  stab,  for  throwing 
a  hummer  ia  uot  within  the  act.  Willianu's 
case  (d)  cited  in  Kelyng  131. 

wasdesignetl  to  secure  defenceless  people  from 
surprize,  suppomng  Uiat  whoever  struck  would 
be  prepared.  Rex  v.  Keite.  Lord  Raymond, 
139.     Former  Edition. 

(d)   N<*  IV.    At  the  Sessions  in  the  Old- 
Bailey,  March  23,  1^S38. 

Dafid  Williams  was  indicted  specially  upon 
the  statute,  1  Jac.  for  the  death  of  Fraucis 
Marbury ;  on  which  a  special  verdict  was 
found,  viz.  That  upon  St.  David*8  da^  the 

Erisoner  being  a  Welshman,  had  a  leek  in  his 
at ;  and  that  there  was,  at  the  same  time, 
in  waggery,  a  jack-a-lent  in  the  street  put  up 
with  a  leek;  and  one  Nicholas  Redman  a 
porter,  said,  Look  at  your  countryman  ;  and 
the  prisoner  beins^  therewith  enraged,  threw 
an  hammer  at  Redman,  to  the  intent  felonioua- 
ly  to  hit  him :  but  missing  him,  the  hammer 
did  hit  Francis  Marbury,  whereof  he  died ; 
and  so  the  said  David  the  said  Francis  vtitli  the 
SQid  hammer  did  stab  and  thrust,  the  said 
X 
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17  GEORGE  II. 


Trial  of  irUUam  CAe/wjnuf^ 


rsos 


That  some  ilei^^rcc  of  malice  is  reqiiirei)  in 
this  c^tse,  at  well  u  at  coinmoulaw:  llieaet 
indeed  has  taken  awa^  the  nccefttily  of  the 
proof  of  malice,  and  laid  the  ne<(ati«e  upon  the 
criminal,  and  here  the  nogatiTe  ia  proved.    The 


jufltfefiaM  asreed,  berau«c  thore  vras  some  |frn* 
inic«iti<m  ant]  no  prenmrcived  malice,  thai  b« 
vr^is  not  withhi  the  net  uf  partiameot. 


I  cird,  and  couaael  afii^ned  him,  inch  u  deiired, 
intent  of  tlie  stntote  was* to  take  away  the  be-  |  ivliicii  the  Couit  (granted ;  then  it  was  prayed 
nefit;ofllierler«^  from  cniiri  and  Moody- in  indtil  !  he  mi^ht  he  bailed;  bnt  that  the  Court  would 

"not  (jr.'-Kt,  but  turned  him  OTCr  to  the  manhal. 
and  ;j^av«i  u  day  fur  tho  Protector'a  coouel  to 
lie  ficanl. 


people ;   *iis  impouible  to  cnnceivc,  th.nt  the 

Sarharoent  would,  at  all  ereuts,  condemn  to 
eath  those  who  had  no  preconceived  malice. 
Rut  the  case  m<i6t  strongly  insisted  and  re- 
lied on  in  behalf  of  the  prisoner,  wa$  Buck- 
ner'a   «-ase  (e)  on  this  statute,  wherein  rhu 


At  n  hi  oil  (lay  Twi«i)en.  for  the  IVoftector^ 
made  this  question.  Whether  Bockner  wtiaio 
have  his  r1c>  «ry  in  litis  case,  or  were  debarred 
hy  the  statute  or  nut  7  And  he  said,  this  quea* 
,  tion  slioiiiil  not  have  been  made  by  the  jurj  lA 
thr'v  have  done  unon  the  special  terdict,  Mt 
t'le  Court  ougrhttn  have  made  it ;  for  tbejtit;^ 
arc  only  to  proceed  upon  matter  of  ftct, 
and  not  u|ion  matter  uf  law ;  and  he  argued, 
that  he  ought  not  to  have  his  cler|ry,  for  tht 
statute  of  1  Jac.  doth  not  create  the  ofl^bo^, 
but  leaves  it  to  the  common  law,  and  onlj 
takes  away  the  clerpy  from  the  party  thai 


Francis  then  not  havincf  any  weapon  drawn, 
nor  then  havb^jf  first  itrickeo  the  said  David,  it 
was  rosotrcd  he  was  not  within  that  stniute, 
Uit  (Tuiltr  of  manstftu^hter  at  common  law. 
M.  Joiii'J,  432.     1  Hale  Bist.  PI.  Cr.  469. 

This  case,  I  fear,  hath  been  the  occasion  cf 
some  mistake  in  the  decision  of  questions  of 
this  kind:  1  coiicur  with  the  jud|{nient,  that  it 
is  not  within  the  statute  of  stabtniinr,  for  it  is 

not  such  a  weaiion,  or  act,  that  is  within  thai  j  commits  if;  and  to  pi^Te  this,  1.'  hit  not 
statute;  neither  could  he  be  found  guilty  of  (  within  the  words  of  the  atatute,  and  fidij^ 
murder,  bnt  only  manalaughter,  for  the  indict-  \  It  is  not  within  the  meaning  of  thn  statttle. 
ment^vas  for  no  more.    But  if  the  indictment  ,  neither  in    its  preamble,   nor  in    the  body. 


had  been  for  murder,  1  do  think  that  the 
Welshman  ought  to  hare  been  convicted  there- 
of; for  the  provocation  did  not  amount  to  that 
d^^ree,  as  to  excite  him  deai^ncdly  to  destroy 
the  person  that  fra?eit  him.  I^rd  Chief  Jus- 
tice 
57.     FoiMcr  EditioM. 


or  in  the  pmviso  thereof;  for  Backner  was 
not  first  struck,  nor  had  he  a  weapon  drawn 
a^inbt  him,  although  he  was  kept  a  priioner 
in  his  chamber,  which  was  not  a  eonaideraM»| 
person  that  |i:a?e it  him.  I^rd  Chief  Jus-  but  a  slight  provocation  of  him  to  move  him 
ll<)lt,  in  Maw^idge^s  Case,  vol.  IT,  p.  i  lo  so  fuul  a  fact.    And  withiu  the  body  of  tba 

act,  there  are  no  acta  expresaed,  bnt  haThig  a 
«  ea|>on  drawn  against  him  or  being  first  itrnck, 
and  this  enumeration  of  the  acta  exclmlet  ail 
other,  as  it  is  in  the  statute  of  finei,  and  in  the 
statute  which  tsiios  away  cler^rv.     Abo  tim 


(f)  N*' V.  The  PaoTECTUR  and  Buckner. 

Mich.    1655.    In  the  Uiipvr  Bench.    Stiles 

Rrp.  467. 

Bockn^v  was  indicted  upon  the  statute  of 
1  Jac.  made  ai^inst  btribbing,  at  the  Justice- 
hall  ill  the  Old- Bailey,  for  killing  of  Hor- 
woinI  ;  and  upon  the  evideu<*c  given  for  the 
Protector,  the  jury  found  u  ti|)pcia1  verdin, 
uiitch  was  to  thih  rfl'ert,  viz.  Th.it  Horwood 
and  ar.otltcr  mun  ^ith  hi'u  cniii<?into  the  lodg- 
ing orDticUncr,  bein^r  in  T)rury-lanc ;  and  when 
they  ucre  come  into  the  lodging,  that  other 
nnti  took  down  n  sword  in  the  Rcal>bard  which 
hiin^  ihiTO,  and  stood  at  the  door  of  the  cham- 
ber witi:  ihiK  f^word  undrawn  in  his  band,  and 
kept  the  door  to  keep  Buckner  from  going  out, 
till  they  mitrht  briug  a  bailiiT  to  arrest  Buck- 
ner fbra debt wiiich  hi»uwe<l  Horwoud ;  where- 
upon, upoi)  sonic  discourse  between  huckner 
nod  lIorwoiMl,  Buckner  takes  a  dngger  out  uf 
bis  ptfckct,  and  staiis  ilorwoud,  and  kills 
him;  aud  whether  this  was  within  the  sta- 
tute of  st<ihhiii{^  wau  doubted  by  the  jury. 
Upon  which  liockni-r  was  coniinitted  to  New- 


gaue,  and  alter  thu  body  aiid  the  t*auso  was  re- 
luu^eflinto  this  court  by  Habeas  Corpus  and 
Certiurari,  aud  ur^uod  (fivers  times  at  the  bar. 


Ant!  iirrkt  Arthur  llariiA,  of  Lincoln*s-inn, 
tpfued  the  record,  and  only  put  the  question  ; 


ku>«:d,  that  lie  might  have  a  copy  of  the  re- 


reason  of  law  rtijuircs  tu  allow  \\it  eterg)*  In 
one  that  is  (iixt  striukc-n :  !>i!r  here  is  no  suck 
reawn,  and  the  (mily  might  haie  had  his  re- 
medy against  Moruooil,  for  comiafr  into  hia 
chaiiilier,  and  irnnrisoning  of  him,  by  an  ac- 
tion uf  trespass  ;  and  the  liaiiug  a  weapon 
drawn,  was  a  reason  for  the  other  to  defend 
himself. 

Pinch  (Ilenenjjr)  for  the  prisoner  argued, 
that  the  prisoner  was  only  guilty  of  felony  at 
tbe  common  law,  and  is  not  uittiin  the  statute, 
bv  which  his  clergy  shnuhl  be  taken  away. 
tor  first,  the  st^.tute  is  to  be  litemlly  interpret- 
ed, because  it  is  mndc  In  restraint  of  the  com*> 
mon  law,  and  it  w.-!S  made  only  tn  prevent 
feuda  Itetnixt  Uie  Ku^tish  and  tbe  &k'atttsfa  ha* 
tion,  which  were  then  apt  to  break  f  oilh,  and 
the  qtiarrel  here  was  not  a  drnnkcn  a*id  tudden 
quarrel,  but  acted  upon  ilcliberRtton,  and  her* 
is  an  assault  so  great  used  against  the  prisoner, 
that  it  amounts  to  the  striking  of  liini,  43  K. 
3,  f.  41,42.  K.  3,  f.  7.  and  the  im^irisonmeot  of 
him  is  more  than  an  assaiih,  and  here  if 
found  a  forcible  entry  intn  his  chnmber,  ami 
the  sending  for  a  bailin,  and  the  standing  at  hit 
chamber  door  with  a  swonlinthc  party's  hand, 
though  nut  drawn,  which  is  as  much  in  ef - 


and  then,  un  the  behalf  of  the  piuunerit  nas     feet  as  if  it  bad  lieen  drawn;    and  $3  Car. 


I 


the  clergy  was  allowed  t»  tiro  penons  that. 
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fur  the  ilm-der  of  Thomas  UidcetU. 
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[SIO 


The  Counsel  for  the  Croivii,  in  reply  to  the  |  (sioce  the  only  points  insisted  upon  hy  way  o^ 
nr^vuiiients  ami  cuses  iiiststcl  uiran  on  behalf  ;  defence  for  the  prisoner,  were  questions  of  lawi 


of  the  prisoner,  siihuiitted  to  the  Court,  whether 

aided  and  assisted  a  third  person  in  stahl»in^ 
of  a  fourth  man,  and  that  because  the  clergy 
shall  not  he  taken  away  by  inten-.Iments. 

Ofyn  (chief-justice).  The  Matnte  hath  not 
been  so  faYOurably  construed  as  hath  been 
nri^ued,  for  here  is  no  stroke,  nor  weapon 
drawn  for  his  present  de'cnce,  as  the  statute 
inteads;  and  stabbinc:  tvitb  a  tobacco-pipe,  and 
^itb  a  halberd,  hath'been  adjudsfcd  to  be  stab- 
bing within  the  statute,  an(i  the  statute  doth 
iiot  say  bein^  first  assaulted,  as  this  case  is,  but 
first  stricken,  and  1  conceive  not  that  tliere  are 
any  wordii  in  the  statute  that  will  kfep  you 
out  of  it. — Day  was  given  over  to  the  next  term. 

At  which  day  the  special  verdict  was  again 
repeated  by  segeant  Maynard,  and  by  him  it 
\i'as  ai^ueu  for  the  prisoner,  that  he  was  not 
within  the  statute  1  Jac.  of  stabliing,  because 
first,  here  was,an  unlawful  imprisuningof  Rnrk- 
ner  in  his  own  chamber,  ana  this  could  not  be 
without  an  assault ;  next  tliis  statute  is  noi  to 
be  literally  interpreted,  for  if  there  be  acts  of 
terror  used  against  one,  althoui^h  a  weapon  be 
not  drawn,  yet  he  is  not  within  the  statute, 
although  he  kill  another,  for  the  taking  up  of  a 
candlestick  to  strike  another  hath  been  adju(I:;ed 
a  weapon  drawn;  and  he  cited  Patye  and 
HorwooiPs  C'Ane ;  and  all  the  persons  that  came 
into  \x\9  chamber  were  trespassers,  and  one  of 
ibcni  taking  the  sword  in  his  hand,  bow  could 
it  be  known  what  mischief  might  have  boen 
done  with  it  ?  Cook*s  Case  14  Carol i,  one  may 
do  a  lawful  act  by  unlawful  means,  and  althougu 
Buckuer  did  ill,yet  is  he  not  within  the  statute. 

^Arthur  flarns  on  the  other  side  argued,  that 
the  act  was  stabbincr  within  the  statute,  and 
ousted  the  prisoner  of  his  clergy,  and  that  he 
is  wiihin  the  meaning  and  words  of  the  utatute. 
The  statute  intended  to  prevent  the  killing  of 
men  suddenly,  whidi  is  the  worst  of  all  other 
killing ;  for  it  is,  as  it  were,  to  destroy  not 
only  the  body,  but  even  to  kill  body  and 
soul  also,  tod  therefore  though  tlie  statute 
he  penal,  yet  it  ia  not  to  be  favourably  inter- 
preted, it  being  made  for  the  peace  and  quiet  of 
the  nation.  The  killing  is  the  matter  aimed  at 
in  the  statute,  and  it  matters  not  whether  tbe 
MrCy  be  killed  with  a  faulcliion  or  a  pistol,  as 
Wilfiams'a  case  was,  that  killed  another,  by 
throwing  a  taylor's  goose  at  him,  and  he  is  not 
wttliio  £e  saving  ofthe  statute  though  he  was 
assaulted,  and  toe  other  8too<l  with  his  sword 
in  the  scabbard  in  his  hand,  3G>37  Elis.  Hanger 
and  Molin's  case  in  tbe  Exchequer  chamber. 
The  words  of  tbe  statute  are,  **  not  being  first 
atruck  ;**  but  an  assault  is  not  a  striking,  and 
ao  be  is  out  of  the  letter  of  the  statute ;  and 
jMre  is  no  weapon  drawn,  for  the  sword  was  in 
ihe  scabbard,  which  is  no  more  tlian  a  staff  in  a 
nao'a  band,  stat.  5  E.  6.  c.  4,  and  it  is  like  a 
pistol  uncocked ;  and  if  the  sword  bad  been 
drawn  it  would  not  have  altered  tbe  case,  lie- 
it  waa  not  in  Horwood's  baod|  who  was 


in  which  the  jury  were  to  be  guided  by  their 

slain,  but  in  another^s,  and  you  cannot  extend 
the  statute  further. 

Cli/n  (chief-justice).    Will    you    have   it 
argufd  any  more  ? — Finch,  N". 

Gij/n  (ciiief  iusticc.)  I  have  considered  of 
the  verdict,  and  consulted  with  the  starute,  and 
advised  with  all  the  judges,  and  they  are  of  my 
opinion.  This  is  a  goml  law,  and  to  be  inter- 
preted strictly,  yet  I  hold  the  prisoner  is  not 
(vitliin  it,  for  the  scope  of  the  statute  apiieam 
by  tbe  preamble,  the  bofly,  and  saving  of  it, 
which  do  all  confirm  my  opinion.  3Iy  finl 
reason  is,  because  I  find  that  the  intent  of  tbe 
statute  is  against  sudden  kiiliug ;  but  here  waa 
not  a  sudden  killing,  and  the  btulute  takes  not 
away  the  clergy  from  all  manner  of  mau- 
slau(jrhtcr;  and  here  was  a  trespass  and  an 
imprisonment  acted  against  the  prisoner  bcforo 
he  IciUetl  Horwood,  and  so  the  act  was  not  sud- 
denly  done.  Sdly,  The  body  of  the  act  seems  to 
mean,  that  there  ought  to  be  malice  in  tbe  casi*, 
and  it  doth  not  iutcnd  we  should  stick  to  the 
very  words  of  it;  and  here  the  party  slain 
might  have  foreseen  the  danger,  and  defended 
himself.  SrdlV)  The  proviso  excepts  divers  par- 
ticulars out  or  the  law,  and  the  word  killing  is 
only  in  the  proviso,  so  that  there  is  provision 
mudi^how.the  statute  shall  be  interpreted,  viz. 
That  it  must  be  sudden  killing,  which  iie  not  so 
here,  for  there  are  provocation;*,  and  time  inter- 
vcnient  betwixt  ihcm  and  the  stabbing,  and  iht 
verdict  finds  no  pre- conceived  malice,  and  the 
statute  extends  to  no  other  killing  by  the  pro- 
viso. And  if  one  be  assaulted  by  thieves  wliicb 
have  no  sword  drawn,  and  the  party  assaulted 
stabs  cue  of  the  thieves,  he  is  not  within  the 
intent  of  the  statute,  although  be  be  within 
the  words  of  it ;  or  if  one  be  assaulted  in  hia 
house,  and  the  assaullor  huth  no  weapon  drawn, 
and  one  of  the  assaulters  be  shot,  yet  the  party 
assaulted  is  not  within  the  statute.  15  Car.  in 
Davy  and  Williams's  Case,  it  was  adjudged  by 
all  the  judges,  that  he  that  kiUed  uiiotner  by 
throwing  a  hammer  at  him  was  not  within  the 
statute,  because  there  was  a  preceding  provo- 
catiou  of  him.  And  if  two  assault  a  third  psr* 
son,  and  one  of  them  strike  the  third  penton, 
and  the  third  person  kills  the  other  that  did  nut 
strike  him,  1  do  not  conceive  he  is  within  the 
statute,  for  it  is  the  assault  of  both,  and  shall 
be  also  a(yudged  the  striking  of  both. 

Jlsk  (justice)  held  ke  was  within  the  sta- 
tute, because  it  was  not  unlawful  to  come  te 
arrest  him,  and  here  was  no  weapon  drawn,  and 
so  it  was  a4)0urned  to  another  day. 

At  which  day  BucJcner  was  again  brought  to 
the  bar.  Ask  (justice)  repeats  the  special  ver* 
diet,  and  maile  the  Question,  Whether  this  fact 
of  Buckoer  be  within  the  statute  of  1  Jac. 
enacted  agaiust  stabbing  ?  And  he  argued  that 
it  was,  aiul  that  Buckner  could  not  have  bis 
cler(vy,  becaose  the  statute  shall  he  taken  be* 
ueficially  for  tjae  conunoBwcaitb,  and  not  for 
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17  GEORGE  II. 


Ttudqf  triHvm  Oelmfml, 


[sa 


annion)  iho  Acta  piVTed  ami  arfmiUed,  did  Hi  ,  thrrr  rmld  he 
E«riy,  in  ihe  first  pikcc,  aoMunt  "-  — '—  -'     ^-'  "■-'  "■"  - 


cnniiiian-kiw  ;  and  i 


Ibe  {iriiODcr,  who 
tlie  latent  of  lite  italute 
der^v  for  inme  felooy ; 
■uw-law,  nor  by  ilic  uw  of  God  i* 


kaat  doah  hi  pamt  »rW», 
,  bnt  that  tfaiioM  wuwiihiailM  MKoteaf  i 
tbetecondpheo, t?betb*t  '  Janwal.r.S. 

_ 1       i;4mathFAnlitw>a>dMiHH,lbBtttMHli- 

■  particular  ftnrm,  and  I  tnio  munler  then  itiurt  ha  malic*.  ' 

But  it  waa  arirnnl.  Hut  aialka  WM  flf  lw» 

kiodi:  citbcrtspmiuiidiKfsctiOrhBHMly 


itber  b*  the 
—  -  ^  IlierectenT 

gircD  for  killin);  a  mm,  and  it  wai  tbe  Popitb 


*«r^' 


power  that  introduced  tbe  clergy 
nr  manilaugtiler,  and  alao  for  munkr.io  dinii- 
uutkin  of  tbe<»inmoa'law,  andof  regal  power, 
yea,  and  of  the  taw  of  God  alao ;  and  if  a 
woinaa  kill  one,  ahe  ahall  not  have  her  cler|ry, 
bat  he  baDeed ;  which  ihewi  that  by  the  con- 
man-law  Uie  clnvy  **■■  dM  r'cn  for  man- 
^ugbter.  And  hy  the  law  of  God  I  find  do 
diAhMDce  between  mnrdar  and  manalaagliier, 
Ar  it  makei  ito  diSnowa  between  hot  blood 
aad  cold  blood,  an  we  do  nov  diMincniah  t  and 
etery  word  in  tbe  atatuie  melhinln  Mh  lake 
away  ibe  clcrKV  by  way  of  argnaMot,  even 
IVon  tbe  title  ur  the  act  to  the  very  end  of  it  i 
and  her«  i*  a  great  ain  lo  be  punubed,  and  steal 
bcosTenieocea  wodM  folluw  to  aduil  or  tbe 
clergy  io  ancb  eatea  ai  this  ia,  and  bera  waaa 
aadora  hilling  aa  iba  ad  eipTcaaeth,  (or  it  waa 
done  with  a  digger  wbich  waa  not  eeeo,  bnt 
aaddcflly  drawn  oat  of  ■  pocket,  and  K»  weapOD 
waa  drawn  againH  him :  for  the  proiocatiena 
aDcged,  ibey  cannot  amonut  to  ilie  drawing  of 
n  weapon,  or  aneh  a  proaocatioo  aa  tbe  itatnte 
JoteDiU,  for  all  iIm  acta  done  by  Horwood 
aipiiniil»l  lull  In  a  liiy.  and  cannot  be  aiich 
•  proTOcUioa  aa  abonM  canse  Bockner  to  fear 
bia  death,  for  no  rinlene*  waa  need  to  faia  per- 
MM  by  Mrilung,  or  dnwing  of  a  weapon,  or 
otbanrayf,  and  tba  (ending  for  bailiffa  to  ar- 
rM  him  canDol  be  anch 


bw. 

That  when  one  panon  Iriitt  an«tlw«UMM 
profocatinn  it  ia  maider,*  becaoee  the  law  pe- 
and  impKea  malice  fiwn  iba  ael  imL  " 

■    '       —y  t —  "" 


Butlhal  II  ia  not  nery  pnwiMitiatt  wUch 
exteooaiea  the  kiUmg  or  a  mtv  fnaa  OMnlflr 
to  maatlaughter. 

A  alight  or  irtrial  provocaties  b  1^  nune 
aa  none,  and  ia  not  allowed  br  law  to  be  avf 
JBMiAcaiion  ur  excme  for  tba  Malb  Wnatbar. 

And  thenfore  n*  wor4a  oT  nprateb  or  to- 
faniy,  whatever  prorokmg  rirenmaliaoM  ihqr 
may  be  attended  with :  ao  affrtntiaC  gtalWii 
or  deriding  poatnrai,  hawever  iaanIrM  e»  m^ 
lieioua,  are  allowed  to  be  pn(  fh  tba  baliM* 
with  tlie  lifa  of  a  man,  and  W  exMnyaM  ibn  af- 
fanco  from  murder  to  maDalangbMr,  Kalyvf 
130.  Cmke  BI.  779.  Cf) 


that  bench,  after  ibn  fornMr  aiwomttta  ami 
opinion  of  ihe  oourtdefivered  wth  latbeHB* 
tnanoer  aa  formerly,  by  Pinch  for  tba  MlMMr, 
and  BaMwyo  for  the  protcrtor;  and  li<i>iiapB« 
my  lord  chief-jualice  Glyn  and  jaMka  wv> 
buitea  wen  ufopinioD  agahiat  jmtict  Aak,  wi 
ao  judgment  waa  giTcai  tor  the  prfaoMr,  daC 
the  alalibing  waa  nel  wttbia  tbe  atatnM,  bat 
waa  only  frioov  at  the  enamen-law,  aad  te 
priaoner  waa  admitted  to  hie  dcTgy,  and  baFM 
IB  tbe  hand  accordingly.     Farmv  EJitio». 

*  Be  that  doib  a  eroel  ad  *<4uDtati|j,  dafb 
it  of  malice  prcpenaed,  3  Inal.  69. 

Some  hare  been  led  into  mi«lake,  by  no(  wdl 


Matuleintenda,  wfaicbisto  pullheparlvin  fear 

nf  faia  life,  aud  tbe  parly  knew  that  Hur wood 

.came  Willi  ao  ioteoi  ooly  to  arreit  him,  and  not 

to  kill   him,  nor  did  the  parly  ilniu  do  any 

thing  againat  Biickner  to  proruke  him  :    and  .  ,__-  ■...■. 

therS  la  by  prcaumpHon  if  bw  a  presented     """J^-*  "^al  the  pw 

malice  iu'DicknerW  kill  Hor«ood!vl!ichi.    L^'L'iVAr!.':"!.'!.'!:^!?! 

aeea  by  hi*  andden  manner  of  RtaUnng  liim  ; 

and    Davy  and   Williams's  Caie    uiged    on 

ibe  other  side,  u  not  like  to  tbit  cate.     I  trrmnt 

ifone  kill  a  thbf  tuildcnly,  it  it  not  wiibin  the 

atatute,  for  aucb  killing  was  oerer  intended  to 

be  prerenled  by  it.     The  woral  wofda  one  man 

can  giro  uotber  arc  not  a  suiGdenl  proTOCalion 

wilhiD  the  atatute,  for  apeakiog  of  worda  doth 

much  ^tter  from  drawiiig  of  ■  weapon :    nor ' 


ir  ofDUlJ 


but  a  kilfing  at  tbe 
dergj'  i«  talicu  ai 
of  Seiieant'a-inn  ii 


»  by  III 

Fbet-ati 


1  10  the 

llbOM 

whom 


wbich  in  amislake  arising  froni  the  not  welt  ilia- 
tinguisbing between  bati«dandmalic*.  £aTj, 
hatred,  and  malice,  are  three  dutiod  paMJiwi 
of  tbe  mind.  l>ird  chiefjoitice  Holtia  Haw-. 
gridge'iCaae.  Former  Edilion.  Sea  eol.  If, 
p.  ST. 

r/)N*.VI.  WaiTamdBaAma.  n.R.lM9. 

Aupealof  mnnler  forlhedeaUi  of  bcr  baa* 
band.  The  defendant  pleaded  Not  Odhr ; 
and  opon  etidence  al  the  bar  it  apptara^,'  thai 
daya  before  her  hiuband'a  deadi,  fond 


'"te: 


Barkly,  Foater,  and  Relle,  wlio  bave  been     the  defendant  figliling  upon  a  qitirrel 


are  of  my  opinioa, 


,     .  ,  twist  them,   tbe  ilefendant  n 

tyn  (cbief-jnaticc)  held  it  not  within  the    fray  ;    and  the  lliint  day  afirr.  Am  pWaiif^ 

"  ~  argued  tang  much  to  Ihe  effect     hnahand,  pMvnif  by  the  drfeodant'K  (bop,  Ifao 

i._.  i__- . ..    .  ^iiu    defendml  pursued  him  inddenly,  and  tbaban> 

I'a  bade  being  towardi  him,  no  aa  be  pav- 


aa  formerly }    hot  having  taken  cold, 
sal  distinctly  bear  him.    Adjonmed. 


Thb  caae  waa  again  argued,  Trin.  10&6,  to  I  ceiTed  him  not,  tbe  defendant  atrvek  bin  npaa 
infenn  jwtice  Waiburton,  who  irai  called  to    the   calf  of  hb   hy,   whereof  be  inMand; 
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Jot  the  Murder  of  TAomu  Ricietts. 
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Fur  the  nme  rfasoo,  no  sudden  quarrd  upon 
asiin^lit  provocation  shall  jnstify  such  an  tct  of 
cruelly  as  one  m»n*8  sublnn);  nnotlier,  tboof^ 
it  is  done  immediately  in  the  heat  of  passion. 
An  it'  tivo  penwHiJi,  playing  at  tables,  fall  out  in 
their  gfame,  aud  the  one  upon  the  sudden  kills 
oAOtlier  with  a  dt^ger ;  this  was  held  to  be 
murder  by  Brouiley  at  Chester  assizes. 

la  like  luauoer,  no  trespass  on  lands  or  goods 

died;  the  defendant,  to  excuse  hinself,  af- 
firmed, that  he,  who  was  slain,  when  he  came 
by  his  •hop,  smiled  upon'  him,  and  wried  his 
inouth  at  him,  and  therefore,  for  this  mocking 
of  him,  be  pursued  him.  And  it  was  much 
enforced  by  the  defendant's  counsel,  that  it 
was  a  new  cause  of  quarrel ;  and  so  the  stroke 
is  not  upon  any  precedent  malice,  and  there- 
fore it  is  not  murder:  but  all  the  Court  sere- 
rally  deUvercd  their  opinions,  that  if  one  make 
m  wry  or  distorted  month,  or  the  like  counte- 
nance upon  another,  and  the  other  immediately 
irarsQcs,  and  kills  him,  it  is  murder  ;  for  it 
shall  be  presumed  to  be  malice  precedent,  and 
Ibat  such  a  slight  prorocation  was  not  su^ 
ficient  ground,  or  pretence,  for  a  quarrel; 
and  60  delivered  the  law  to  the  jury,  that  it 
was  murder,  although  what  the  dmndant  pre- 
tended had  been  true;  whereupon  the  jur^ 
Itoingfrom  the  bar,  notwithslandiog  the  evi- 
dence was  pregnant  against  the  defendant, 
iright  of  them  agreed  to  find  him  not  goiltv, 
Init  the  other  four  withstood  them,  and  would 
not  fUid  it,  bat  to  be  murder :  and  on  the  next 
day  moraiog,  two  of  the  Ibar  agreed  with  the 
eight,  to  find  him  not  guilty  ;^  and  afterwards 
tba  other  two  consented  in  this  manner :  that 
tiMT  ahonM  bring  in,  and  offer  their  verdict  not 
piuty  ;  ai:d,  if  the  Court  disliked  thereof,  that 
then  they  all  should  change  the  verdict,  snd 
fiod  him  guilty.  And,  upon  this  agreement, 
they  came  to  tlie  bar,  aod  the  foreman  pro- 
nounced the  verdict,  that  the  defendant  was  not 
guilty ;  and  the  Court  much  disliking  thereof, 
being  contrary  to  their  direction,  examined 
every  one  of  them  by  the  poll,  whether  that 
was  his  verdict ;  aod  ten  of  the  fint  part  of  the 
pannel,  severally  affirmed  their  verdict,  that  the 
defendant  was  not  guilty ;  but  the  two  last 
affirmed  how  they  agreed,  and  discovered  the 
whole  manner  of  their  agreement ;  whereupon, 
they  were  sent  back  again,  and  returned,  and 
liMind  the  defendant  guilty.  And,  for  this 
practice,  Harris,  the  foreman,  was  afterwards 
fined  100  marks,  and  the  other  seven,  who 
agreed  with  him  at  the  first,  every  of  them 
was  fined  40/.  and  the  other  two,  who  agreed 
with  the  eight,  althongh  they  affirmed,  that  it 
waa,  became  they  could  not  endure,  or  hold 
out  any  looger ;  yet  for  that  they  did  not  dis- 
cover tne  practice,  being  examined  by  poll,  hot 
affimed  the  verdict,  were  fined  each  of  them 
aft  90/.  and  all  of  them  imprisoned  ;  but  the 
other  two  were  dismissed,  yet  blamed,  for  such 
aaaanner  of  consenting:  in  abuse  of  the  Court. 
And  afterwards  the  defendant  was  adjudged  to 
be  hanged.    JPormrr  Edition. 
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shall  be  allowed  by  Uw  to  be  any  exeuse  for 
one  man's  attacking  another  in  auch  a  manner 
as  apparently  endangers  his  life,  and  could  not 
be  intended  merely  as  a  chastisement  for  his 
offence ;  because  no  violent  acts  beyond  the 
proportion  of  the  provocation  receive  counte- 
nance from  the  law. 

And  therefore  if  a  man  beats  another  that 
is  trespassing  upon  his  goods  or  lands,  and 
does  not  desist,  he  will  be  justified  by  law  ; 
because  what  he  does  is  only  in  defence  of  his 
property,  and  no  more  than  a  chastisement  to 
an  offender. 

But  (says  the  lord  chief  justice  Holt)  if  one 
man  be  trespassing  upon  another,  breaking  hia 
hedges,  or  the  like ;  and  the  owner,  or  his  ser- 
vant, shall  upon  sight  thereof,  take  up  an 
hedge-stake,  and  knock  him  on  the  head,  that 
will  be  murder;  because  it  b  a  violent  act, 
beyond  the  proportion  of  the  provocation. 
Kelyng  138. 

lliat  applying  the  rules  of  law  to  the  present 
case,  it  was  plain,  that  the  violent  act  done, 
bore  no  proportion  to  the  provocation.  All- the 
provocation  given  was  tsking  up  a  piece  of 
cake,  which  is  not  snch  an  ofiSnce,  as  can  jus* 
tify  the  prisoner's  attacking  the  person,  who 
took  it  up,  with  an  instrument,  that  apparently 
endangered  his  life,  or  rather  carried  oertam 
death  aking  with  it. 

And  histly.  That  Grey's  case  before  cited 
(Kelyng  64,  and  ISS.)  was  much  stronger  than 
the  present !  where  a  master,  who  was  pro- 
voked with  the  neglect,  disobedienee,  and  inso- 
lence of  his  apprentice,  and  had  therefore  a 
right  by  )aw  to  chastise  him ;  immediately 
upon  receiving  the  provocation,  took  up  a  bar 
of  iron,  at  which  he  was  then  working,  and 
struck  his  apprenlioe,  who  afterwards  died  of 
the  blow.  This  was  by  all  the  judges  held  to 
be  munler,  notwithstanding  it  waa  done  upon  a 
audden,  and  notwithatandins^  the  provocation* 
and  the  right  which  Gray  bad  as  a  master  t» 
correct  his  servant  For  having  exotaded 
measure  herein,  what  he  did  waa  maUdona, 

Upon  the  second  indictment  it  waa  saki,  that 
the  gentlemen  who  had  argned  on  behalf  of 
the  prisoner,  had,  in  order  to  raise  a  doubt  upon 
this  point,  in  effect  contended  that  the  statute  of 
1  James  1,  should  never  be  alU>wed  to  compre- 
hend any  one  case  whatsoever,  or  extend  to  any 
one  offender. 

For  if  persons  indicted  upon  that  statute, 
were  to  be  acquitted  wherever  the  case  would 
have  been  manslaof  hter  at  common -law,  the 
statute  would  Im  entirely  frustrated,  and  have 
no  kind  of  effect  whatsoever. 

Since  it  waa  only  made  in  order  to  exclude 
such  persons  as  stabbed  others  upon  the  suddee, 
not  upon  their  guard,  from  the  benefit-  of 
clergy  ;  and  was  intended  as  a  sort  of  correis 
tion  to  the  common -law,  by  restrainhig  auch 
offenders,  through  fear  of'^  due  (nmtshmeot, 
who  were  emboldeoed  by  presuming  on  the 
benefit  of  clergy,  allowed  by  the  common -law. 

But  if  it  ia  to  exchide  none  from  their  clergy, 
who  at  eomoeii-law  would  hmm  bean  entiKd 
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to  it,  U  can  ncYcr  iiuvc  any  ctr<;Lt,  aaJ  luiy  as 
well  be  repealed. 

That  wuatevcr  the  reasonv  nii^hi  be  nliich 
first  (pive  rise  to  Uiis  Ktutute,  tbc  U-^Ulatuie 
tlioug^bt  it  ut*  ^n.eral  public  bi.uLit,  and 
therefore  afurwards  contiDueii  it  bv  a  subsc- 
queut  la«r. 

Aufl  it' the  statute  i^  to  have  any  force  or  ef- 
fect at  all,  there  cauuot  be  a  iloiibt  but  that  it 
must  extend  to  ihc  presiul  cosi'. 

It  U  expressly  iMtiiiu  the  wurds ;  Mr.  Ric- 
ketts  was  btabl>ed,  haviug;  then  iiu  \ii*a|tuii 
drawn  in  his  hand,  ami  not  haviii^  bcl'urc  slruek 
the  iiersoa  who  stubbed  luin. 

It  is  idaiuly  wiibiu  ihe  intcutioii ;  tihlcb  is 
declared  in  the  pre  a  i  able  to  have  been  in  order 
to  puuibh  st:ibl»iotf,  or  killiuif  upou  tite  sudden, 
cominiited  in  ixige,  or  any  other  passlou  uf  the 
luinrl,  &c. 

Aud  the  principal  reasons  upon  which  the 
determination  in  Buckner*s  case  is  founded, 
conclude  stron^^ly  against  the  prisoner : 

For  it  is  there  argued,  that  Buckner  was  not 
within  the  statute,  because  it  appeared  to  have 
been  niaile  to  prevent  sudden  k'dliui;,  the  worst 
of  all  killing,  of  a  person  not  u|K>n  his  guanl. 

And  secondly,  because  in  thai  case  the  party 
slain  might  have  foreseen  the  danger,  and  du- 
ttaded  himself. 

But  the  onfortnnatc  person  killed  in  this 
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he  could  apprehend  any  danger. 

And  therefore  it  was  subniittetl  to  the  Court, 
irbetbcr  upon  the  facts  proved  and  not  denied, 
the  consequence  of  law  was  not  clear  tliat  the 
prisoner  was  guilty  within  both  indictments. 

Mr.  Damn  Reynolds  and  Mr.  Recorder  Ser- 
jeant L-rlin,  (being  the  only  gentlemen  of  the 
long  robe  on  the  bench,  wlu'ii  Mr.  Chetwynd 
was  tried)  taking  notice  oi  the  points  of  law 
that  had  arisen,  the  learned  arcunients  of  tlio 
eonnsc'l,  and  the  many  cases  ci^etl  u|)on  this  oc- 
casion, were  of  opinion,  that  it  would  be  proper 
to  have  the  facts  found  Kpecially,  that  Inry 
might  be  put  in  a  way  of  receivinsr  a  nwre  so- 
lenm  determinatiou.  A  special  1 1  rdict  was  ac- 
cordingly on  all  sides  agreed  on,  nuu  drawn  up 
to  the  follow iug  purport,  viz. 

"  The  King  ai^aiiist  William  Cbitwyud,  the 
same  against  the  same,  and  thi::  same  against 
the  same. 

«  Wc  find  that  Thomas  Ricketts,  on  the  SCth 
oi*  September  last,  being  a  schohir  at  Mr. 
Clare's  ac^uiemy,  in  Suho-square,  was  in  a 
room  in  the  said  Mr,  CUrc's  house,  iu  whi<:h 
the  said  Mr.  Chetwynd  used  to  lie,  (and  cot 
tar.  Ricketts)  in  company  with  the  prisoner 
William  Chetnynd,  WilUam  II  am  ilKon,  Samuel 
Malcher,and  Hannah  Humphieys,a  maid-ser- 
TOnt  iu  the  said  Mr.  Clare*s  family  ;  tliat  the 
•aid  Mr.  Chetwynd,  tlie  prisoner,  having  his  own 
cake  in  his  hand,  which  was  a  hard  cake,  called 
oSimnel,  and  bard  to  cut, the  deceased,  Thomas 
RifikettSf  aaked  the  taid  ^lr«  Cbeiwy  nd  to  gi?  e 


hira  a  piece,  upon  which  the  said  Mr.  Chet- 
wynd gave  liiin  a  nitre;  that  the  said  Thomas 
Ricketts  afterwanii  asked  him,  the  said  Clii!t- 
wynd,  to  give  hiu)  Monie  more  of  his  cake, 
ivliich  the  said  Chetwynd  refused, aud  then-- 
upon,  the  said  Cbvlw\nd\ieut  outof  thesaid 
room  with  lus  cake  under  his  ai'm,  ami  the 
(L'(*ca«!'cd  foliuucd  liiiii  uiit  of  the  said  room ; 
u|.itu  which, the  said  Chetwynd  returned a^aiu 
iuU)  his  said  rouni,  anil  ut-nt  to  bis  own  huiean, 
aud  cut  anutliLT  picci*  of  the  cake  for  himself*, 
the  bald  Iticktus  otfer^^d  to  leud  the  said  CUel- 
wyud  hi»  kuiU*  u  cut  the  cake,  and  at  the  same 
tiuif  pulled  his  kuii'L-,  being  a  i:la8))cd  knife, 
out  1.1  hispnckit,  :>:id  upcued  it;  but  the  said 
Cfietwynd,  refusing  to  luake  u^e  of  the  said 
Rieketts^s  kiiife,  s.iying,  he  liad  a  kuife  of  his 
own,  the  said  Ricketts  putiip  his  knife  again  ; 
aud  immeiliatt'ly  atier  this,  tlie  said  Chetwynd 
being  then  at  his  bureau,  cutotfa  piece  of  tho 
said  cake  with  his  own  knife,  bein^  a  common 
knife,  and  such  as  Mr.  Chetwynd  and  bis 
scbool-fellous  generally  used,  and  laid  the 
same  piece  of  cake  upon  the  tup  of  his  bureau 
for  himself;  that  the  said  Chetwynd,  standing 
then  \iith  his  back  to  the  rest  of  the  company, 
was  putting  the  rest  of  hiii  cake  into  his  bureau, 
and,  \iliilst  be  was  so  doing,  the  deceased  came 
up,  and  put  bis  hand  over  the  said  3lr.  Chet* 
wyud^s  shoulder,  thereupon,  Mic  said  Mr. 
Cbetw3*nd  raising  his  arms,  said  Ut  the  said 
deceased,  Doii':,  Mr.  Ricketts;  the  said  Mr. 
Ricketts  immediatiiy  snatchc<I  the  said  piece 
of  cake  away,  ofirriiiist  the  consent  of  the  said 
51r.  Chetwynd,  \ihich  lay  upon  the  top  of  tho 
said  bureau,  and  went  up  to  the  said  maid-ser- 
vant, who  was  about  ttvo  or  three  yards  off,  and 
said,  laugbio'Tt  Hannah,  I  have  got  a  piece  of 
Mr.  Cbctwyud's  cake,  which  he  shewed  to  hrr 
in  his  liand  ;  that  tlu-rcupo:!  immediately  the 
said  Mr.  Cheiw^  nd  fulluwed  the  deceased,  with 
his  knife  in  his  luind,  and  dnnanded  the  said 
Mr.  Ricketts  to  return  iiim  bis  piece  of  cake; 
the  deceased,  Mr.  Rii:ki'tts,retui-nfd  no  answer 
to  this,  but  continued  laughing,  and  did  not  re- 
iiim  the  piece  of  cake ;  upon  uhich,  the  said 
Mr.  Chetwynd  struck  tlic  said  31r.  Ricketts 
back -handed,  wtih  the  said  knife  which  he  had 
kept  in  his  hand  all  along,  anil  with  which  he 
bad  cut  the  said  cake,  (ilic  said  Ricketts  beiQ|r 
then  only  in  his  waistcoat,  which  was  at  that 
time  unbuttoned)  and  gave  him  a  wound  Hpo» 
the  right  side  of  the  belly  below  the  navel, 
which  |ienelraied  into  the  ca\ity  of  the  belly 
(the  dt ceased  not  having  before  struck  the  pri- 
soner, and  not  haiing  at  that  time  any  weapon 
iu  his  hand ;)  that  immediately  aDer,  the  de- 
ceased cried  out,  Ilaimah,  Chetuynd  has  atab- 
bed  me  ;  and  tlieu  the  said  Hannah  said  to  the 
prisoner.  What  have  you  done  ?  Upon  which 
the  prisoner  looked,  on  the  said  Hannah  with 
concern,  and  said.  If  1  have  hurt  Mr.  Ricketts, 
I  am  sorry  lor  it.  We  find  that  tliere  never 
had  been  any  quarrel  or  malice  between  the 
deceased  and  the  pruMiner,  but  that  they  con- 
stantly had  lived  iu  friendship  together;  ami 
we  find  likewise,  that  the  deceased  vai  abom 
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thn  ni^e  of  nineteen,*  and  Mr.  Chetivynd  i^bout 
llic  a;;c  offisWcn ;  and  thai  of  this  wound  tlie 
deceased  died  ou  the  99th  of  the  said  S^ptein- 
lier :  and  whether  upon  the  whole,  the  prisoner 
is  i^uiity  of  all,  or  any  of  the  seTcral  indict- 
ments, the  jurors  submit  to  the  judgment  of  the 

Court. (Signed^)     AUen  firans,  Samuel 

Bowler,  Charles  Carleton,  Francis 
How,  Benjamin  Ingram,  Jacob  Lebat, 
Jonattian  Aldrrton,  Peter  Archambo, 
John  Arrhamho,  Benjamin  Tickner, 
John  Holmes,  Thomas  Hogg." 


8oou  afler  this  TrinI,  Rogt^r  Drake,  esq.  and 
Ather  fi-icni!9of  Mr.  Uickctts,  laid  the  following' 
Case  before  sir  John  Strange : 

The  Kino  agcimi  Chctwynd. 

The  defendant  was  tried  the  last  setsiom  at 
the  OKI  Bailey  for  the  murder  of  Mr.  Thomas 
Kicketts,  and  the  jnr}'  brought  in  the  following 
Special  Verdi ri : 

<•  That  Tiinmas  Uickctts,  on  the  26t!i  of 
September  17^3.  being  n  scholar  at  Mr,  Clare's 
acidemy  in  Soho  r.r]iiare,  \fRsin  a  room  in  the 
«aid  Mr.  Ciare*H  house  in  which  the  said  Clict- 
wyndnsed  to  lie  and  not  Mr.  Hiokett*,  in  com- 
pany with  the  prisoner  William  Chetwynd, 
vVilliam  llnmiiton,  Samuel  Malcher,and  Aan- 
rah  Humphreys  a  matdserfQnt  in  the  said  Mr. 
Clare's  familv'.  Tiiat  the  said  Mr.  Cheiwynd 
tile  prisftoer  lia«  ini;  his  owo  cake  in  his  hand, 
which  was  a  hard  cake,  called  a  Symnel,  and 
hard  to  cut,  the  deceased  Thomas  fiicketts 
asked  him  for  a  piece  of  it,  which  the  said  Mr. 
Chetwynd  <;aTe  him.  That  the  said  Thomas 
Ricketts  aAerwards  asking  the  said  Chetwynd 
to  gire  him  some  more  of  his  cake,  the  said 
Chetwynd  refused,  and  thereupon  the  said 
.Chetwynd  went  out  of  the  said  room  with  his 
oftke  ooder  his  arm,  and  tho  decea«icd  Iblhiwed 
him  out  of  the  said  room ;  upon  which  the  said 
Chetwynd  rrturncd  again  into  his  said  mum, 
and  M'«i!t  to  his  own  bureau  and  cut  anotl^^r 
piece  of  cake  ior  him^lf :  the  said  Rirkettsi 
offered  to  lend  the  said  CliMwyod  his  knife  to 
cut  tlte  cake,  and  at  the  same  time  pulled  his 
knife  (being  a  ela«p  knife)  ont  of  his  fHK:kct  and 
opf-ncrf  it ;  htit  the  Mid  Chetwvnd  i«fusing  to 
make  use  of  Mr.  Uicketts^s  knife,  saying  he  had 
ooe  of  his  own,  the  said  Ricketts  |nit  op  his 
knife ;  and  immediatel}'  after  this,  the  snid 
Chetwynd  being  then  at  his  bureau,  cut  off  a 
piece  of  the  said  cake  with  his  own  knife  (lieinff 
a  coramoD  knife,  and  sorb  a  on(t  as  the  said 
Chetwynd  and  his  scuool-fcHows  generally 
used,)  and  laid  the  same  piece  of  cake  tipou  th*c 
top  flf  his  borean  for  himself.  That  tlic  said 
Ctetwyad,  standing  then  with  his  hack  to  the 
campaoyi  was  putting  the  rest  of  the  cuke  into 

*  That  Mr.  Ricketts  was  about  nineteen 
yearf  of  i^  was  admitted :  oo  eridence  being 
offered  as  to  the  age  of  the  prisoner,  the  jury 
formed  their  judgment  thereof,  oa  seeing  him. 
Former  Edition, 


his  bureau  ;  and  whilst  he  was  so  doing,  tha 
deceased  came  up  and  put  his  hand  orer  tba 
said  Chetwynd's  shoulder,  whereupon  the  said 
Mr.  Chetwynd  raisin}^  his  arms  said  to  the  de- 
ceased, Dun*t,  Mr.  RicketU ;  and  the  said  Mr. 
Ricketts  immediately  snatclied  the  said  piece  of 
cake  away  against  the  said  Chetwynd's  consent, 
which  lay  upon  the  top  of  the  said  bureau,  aiid 
went  to  the  saul  maid-serTant  abont  two  or 
three  yards  off  and  said,  laughing,  Hannah,  t 
have  got  a  piece  of  Chetwynd'srake,  which  he 
shewMi  to  her  in  his  hand ;  that  thereupon  im- 
ine<liately  the  prisoner  Mr.  Chetwynd  fntk>wed 
him  with  his  knife  in  his  hand,  and  demanded 
the  said  Mr.  Ricketts  to  return  his  piece  of 
cake ;  the  fleceased  Mr.  Ricketts  returned  no 
answer  to  this,  but  continued  laughing,  and  did 
not  return  the  piece  of  cake,  uiion  which  tht 
prisoner  struck  him  back>  handed  with  the  said 
knife,  which  he  had  kept  in  his  hand  all  along, 
and  with  which  he  had  cut  the  said  cake,  the  said 
Ricketts  being  then  only  in  his  waistcoat  which 
was  then  unbuttoned,  and  gave  him  a  woond 
't2])on  the  right  side  of  the  belly  below  the  narel, 
which  penetrated  into  the  cafity  of  the  belly, 
the  deceased  not  having  before  struck  the  pn* 
soner,  and  not  having  at  that  time  any  weapon 
in  \nn  hand.  That  immediately  after  the  de- 
ceased cried  out,  Hannah,  Chetwynd  has  ttab- 
bed  me;  and  then  the  said  Hannah  said  to  the 
prisoner.  What  have  you  done?  Upon  which 
the  prisoner  looked  on  the  said  Hsnnah  with 
concern,  and  said,  If  1  have  hurt  Mr.  Ricketta 
I  am  sorry  fur  it.  We  find  that  there  never 
had  been  any  quarrel  or  malice  between  the 
deceased  ami  the  prisoner,  but  that  they  con- 
stantly had  lived  in  friendship  tc^gether.  We 
find  likewise  the  deceased  was  aliout  the  age  of 
nineteen,  and  Mr.  Chetw}  nd  about  tlie  age  of 
titleen,  and  that  of  this  wound  the  deceased 
dteil  upon  the  89tli  of  the  same  September: 
And  whether  uihmi  the  whole  the  prisooer  if 
crniity  of  all  or  any  of  the  several  indictments, 
the  jury  submit  to  the  Court." 


Mr.  Ch^wynd  is  still  in  Newgate ;  it  is  ap- 
prehended Mr.  Chetwynd  will  apply  ta  bis 
majesty  for  a  pardon  before  the  special  verdict 
is  argtted,  or  if  not  he  will  do  so  afterwarda,  in 
case  the  jud^  should  be  of  opinion  that  the 
facts  stateil  in  the  special  verdict  should*  he 
murder.  To  prevent  this,  and  bis  escaping 
the  justice  due  for  his  offence,  if  the  law  de- 
clares him  to  be  guilty  of  murder,  it  is  pro- 
posed to  bring  in  an  appeal  of  murder,  and  to 
that  end  your  opinion  is  desired. 

Q.  Whether  the  offence  found  by  the  ^Nfciai 
verdict  is  mnrder  or  manslaughter  ? 

*  I  am  strongly  inclined  to  thiftk  tbia  wiH 
<  he  ad|udge<l  to  l>e  muHter.* 

The  deceased's  father  and  eMcat  bratfaler  inre 
both  resident  in  Jamaica;  It  ia  ahprehended 
tliat  an  appeal  if  brought  mnsl  be  brofiglK  hf 
the  eldest  brother,  who  ia  tlie  beirat  law  of  tba 
deceased. 

Q.  Whether  such  appeal  can  be  brotfgbt  bjf 
Mr.  Barham  and  Mestn.  Drake  and  Laog,  ftr 
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mod  OD  hii  bebalf;  or  must  the  nme  he  brotigbt 
by  the  beir  in  pertoD  ? 

*  The  appeal  muat  be  commeooecl  by  the 

*  beir  in  person  if  be  is  oft'  full  age,  if  uut  by 

*  guardian.' 

As  the  heir  is  resident  in  Jamaica,  and  it  irill 
be  some  time  before  he  can  be  in  Eni^and,  and 
fts  a  year  and  a  day  from  the  time  of  the  death 
is  allowed  for  brinKiog  such  appeal,  so  if  Mr. 
Chetwynd  sboold  in  the  mean  time  obtain  his 
pardon, 

Q.  Whether  he  will  upon  pleading  such  oar- 
don  be  discharged  out  of  custody  without  bail, 
and  if  so  and  ne  cannot  afterwards  be  appre- 
hended within  the  Vfar  and  day,  how  is  the 
appellant  to  sate  the  benefit  of  his  appeal  ? 

*  If  there  is  do  appeal  commenced  wlicn  the 

*  jMrdon  b  pleaded,  1  hardly  think  the  Court 

*  will  require  bail  upon  allowing  the  pardon ; 

*  bat  it  will  be  proper  to  shew  that  the  heir  is 

*  expected,  and  in  order  to  gi? e  time  for  his 

*  appearing  it  may  be  proper  to  enter  ca? eats, 

*  and  deaire  to  be  bearo,  as  a  means  to  procure 

*  tome  terma  whereby  the  opportnaity  of  haTin^ 

*  the  appellee  forthcoming  may  be  secured :  if 

*  the  appeal  is  commeucMl  in  time,  it  will  not 

*  be  any  objection,  that  the  appellee  is  not  ap* 

*  jurebended  within  the  year.* 

Q.  Whether  an  appeal  may  be  brought  im- 
mediately, or  must  tue  appeffant  wail  IIm  dc* 
terminatMin  of  the  special  venlict? 

*  The  appeal  must  be  commenced  within 

*  the  year  and  day,  and  the  appellant  is  not 

*  bound  to  wait  the  determination  of  the  spe- 

*  cial  verdict  before  'he  commences  it.    The 

*  Court  perhaps  rosy  give  the  appellee  time  to 

*  plead  upen  that  account,  but  thb  should  be 

*  opposed.' 

Q.  Whether  the  appelhint  is  obl^ed  to  enter 
into  any  recognizance  with  sureties  to -proee- 
Ottte  his  apneal  with  effect ;  and  sopoose,  npon 
trying  such  appeal  the  jury  find  tne  offence 
only  manslaughter;  is  the  appellant  or  his 
sureties  liable  to  any  damage,  fine  or  punish- 
ment for  bringing  such  ap|)eal  ? 

'  The  giving  pledges  to  prosecute  is  recited 

*  in  the  writ,  and  1  believe  there  is  some  secu- 

*  ritjT  given  to  the  sheriff  before  he  serves  the 

*  wnt,  thoagh    iM  Bambridge's  case  it  was 

*  omitted.    But  it  is  out  of  doubt,  if  tlie  jury 

*  find  it  to  be  manslaughter,  that  will  be  a  suf- 
'  flcient  prosecutiog  it  with  effect,  and  protect 
'tlie   appellant  and   his  sureties   from    any 

*  damage,  fine  or  impriaonment.' 

if  the  defendant  shonld  be  found  guihy  u|ion 
the  apMal, 

Ot.  Whether  the  lung  can  reprieve  or  respite 
the  exeentioo  of  the  judgnaent,  or  any  otherwise 
iitirfafn  therein  ? 

*  I  apprehend  that  npon  a  conviction  of  mor- 

*  dcr  on  an  appeal,  the  crown  cannot  interfere.' 

Upon  the  wnole,  under  the  circumstances  of 
Ais  case,  year  opinion  is  desired, 

a.  Whether  U  is  advisable  for  Mr.  Ricketts 
to  appeal  in  case  Mr.  Chetwynd  shouM  obtain 
a palraon ;  or  woold  such  a  proceeding  be  con- 
rfdered  ai  eerert  or  vindiclire  f 
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*  The  youth  of  the  offender,  the  anddcnocse 
of  the  action  unattended  with  anj  aggraratiiig 
drcnmstances,  and  the  friendsnip  which  the 
jury  find  to  have  snhtistcd  to  the  moment  of 
the  fatal  acddent,  make  me  indina  tn  think, 
that  even  the  appellant,  if  he  shonU  enocecil 
in  his  suit,  would  hardly  insist  upon  the  rigour 
of  the  law ;  and  then  consideriDf  ht  is  now 
abroad,  1  think  the  gentlemen  who  have 
hitlierto  proaecuied  and  obtained  Hm  yissmt 
verdict,  will  be  well  justified  in  ar^mmnng 
under  the  pardon,  (supposii^r  the  kiof  alwm 
grant  it)  after  they  have  laid  the  atatt  of  the 
properly  before  thone  through  wheae  bands 
» take  Its  progress.'*        J,  Snuxca. 

Slst  Oolobir,  U4S. 


it  is  to 


After  the  beforementioneil  Special  VcnKct 
was  found,  the  relaitmis  of  the  prisoner,  who 
were  persons  of  some  figure  in  the  wurhl,  had  n 
meeting  with  bis  counsel  to  consult  whist  was 
most  proper  to  do  in  this  affair,  whedier  to  en* 
deavour  the  brin|[ing  on  the  argiring  of  the 
special  verdict,  or  immediately  la  apply  to  his 
majesty  for  a  pardon.— Tlie  counsel,  considering 
the  youth  of  the  prisoner,  and  the  length  of 
time  he  might  lie  in  Newgate,  before  the  de- 
termination of  the  special  verdict,  adviaed  the 
applying  directly  to  his  nu^oAy  for  a  pardon. — 
Whereupon  the  foltowing  raifton  was  deli- 
vered to  thelordajustioei^  (theldag  bemf  then 
at  Hanover)  vis. 

To  their  Excellenclm  the  Lords  Jnitiem  in 
Council ;  The  hnmUa  Pnmnoir  of  Wa- 
UAM  CHBTwmo,  an  Infont  of  the  agn  of 
16yeari» 

Most  humbly  sheweth ;  That  the  petitisnu 
was  tried  at  the  last  sessions  of  Oyar  and  Tor- 
miner  at  the  OM-Bailey,  on  three  inJitiitmcBis 
preferred  against  him  In  the  name  of  his  ma- 
jesty, for  the  murder  of  Thomas  Ricketta  hia 
school -fellow,  on  the  trial  whereof  the  jutr 
brought  m  a  special  verdict  in  the  wards  ibl- 
luwing,  viz. 

*«  That  Thomas  Ricketts,  on  the  Sfith  day  af 
8e|>tember  last,  being  a  scholar  at  Mr.  ClarcPa 
academy  in  Soho-aquare,  was  in  a  room  in  the 
said  Mr.  Clare'a  house,  in  which  the  said  Chet- 
wynd used  to  lie  and  not  Mr.  Ricketts,  m  oom- 
pany  with  the  prisoner  William  Chetwynd, 
William  Hamilton,  itemuel  Maksher,  and  Ban* 
nah  Humphreya  a  maid  servant  in  the  aaid 

*  Concerning  appeal  for  murder,  set  In  vol. 
13,  p.  1199,  the  opposite  sentiments  esprassed 
on  the  one  hand  by  lord  Nottingham,  lord 
chief  justice  Treby  and  others,  and  on  the  other 
by  lord  chief  jiMtice  Holt :  and  what  ne* 
curred  in  the  course  of  the  proceedings  in  thn 
case  of  Bigbye  9.  Kennedy,  as  reported  by 
Burrow.  See  also  Mr.  Home's  speech  in  the 
report  of  his  trial  for  a  Kbel,  a.  d.  177T. 

N.  B.  At  the  end  of  the  first  paragraph  of 
the  note  in  p.  1199  of  vol.  13,  should  have  been 
added  the  words  **  rmpecting  the  merils  of  thn 
appeal  for  murder." 
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Mr.  Glare'i  family.    That  the  nid  Mr.  Cliet- 
wynd,  the  prisouer,  hafingr  bit  owa  cake  in 
hii  hand,  which  was  a  hard  cake  called  a 
■imnel,  and  hard  to  .cut ;  the  deceased,  Tho- 
mas Rickeits,  asked  him  for  a  piece  of  it,  which 
the  said  Chetwyod  v^?e  him.    That  the  said 
Thomas  Ricketts  afterwards  askin^r  the  said 
Chetwywl  to  ^Ye  him  some  more  of  his  cake, 
the  said  Chetwyod  refused ;  and  thereupon  the 
•aid  Chetwynd  went  out  of  the  said  room  with 
Ilia  caka  under  his  arm,  and  the  deceased  fol- 
lowed kirn  out  of  the  said  room ;  upon  which 
the  said  Chetwynd  returned  again  into  the  said 
nKKQy  and  went  to  his  own  bureau,  and  cut  an- 
other pieoe  of  the  cake  for  himself;  the  said 
liicketts  offered  to  lend  the  said  Chetwynd  his 
knife  to  cut  the  cake,  and  at  the  same  time 
pulled  his  knite  (beinsjr  a  clasped  knife^  out  of 
Lis  pocket  and  opened  it ;  but  the  said  Chet- 
vfyaii  refusing  to  make  use  of  Mr.  Ricketts's 
knife,  sayini;,  he  had  a  knife  of  his  own,  the 
said  Mr.  Ricketts  put  up  his  knife  again ;  and 
inmediateiy  after  this  the  said  Chetwynd,  beinz 
then  at  his  bureau,  cut  off  a  piece  of  the  said 
cake  with  his  own  knife,  liemg  a  common 
knife;,  and  such  a  one  as  the  said  Chetwyod 
andjiis  school-fellows  generally  used,  and  laid 
the  same  piece  of  cake  u|K>n  the  tup  of  his 
bureau  jTor  himself.    That  the'^aid  Cnetwynd 
standing  there,  with  his  back  to  the  rest  of  the 
company,  was  putting  the  rest  of  his  cake  into 
his  bureau,  and  whilst  he  was  so  doing,  tlie  de- 
cessed  came  up  and  put  his  hand  oter  the 
■aid  Cbetwynd's  shoulder ;  whereonon  the  said 
Mr.  Chetwynd,  raising  his  arms, said  to  the  de- 
ceased,  Don't,  Mr.  Ricketts;    and  the  said 
Mr.  Ricketts  immediately  snatched  tlie  said 
.piece  of  cake  away,  against  the  said  Chet- 
wjrnd's  consent,  which  lay  upon  the  top  of  the 
sjud  bureau,  and  went  to\hc  said  maid-serTsnt 
about  twu  or  three  yards  off,  and  said,  laughing, 
Hannah,  I  hare  got  a  piece  of  Chetwynd^s 
cake,  which  he  shewed  her  in  his  hand.   That 
thereupon  immediately  the  prisoner,  Mr.  Chet- 
wynd,* followed  him  with  his  knife  in  his  hand, 
.  and  demanded  the  said  Mr.  Ricketts  to  return 
kim  his   piece  of  cake;   the   deceased  Mr. 
JRicketts  returned  no  answer  to  this,  but  con- 
tinued laughing,  and  did  not  return  the  piece  of 
cake;    upon  which  the  prisoner  struck  him 
back-handed  with  the  said  knife  which  he  had 
kept  in  his  hand  all  along  (and  with  which  he 
bad  cut  the  said  cske,)  the  said  Ricketts  being 
then  only  in  bis  waistcoat,  which  was  then  un- 
buttoned, and  gave  him  a  wound  upon  the  right 
side  of  the  belly,  l»elow  the  narel,  which  pe- 
netratetl  into  the  cavity  of  the  belly,  the  de- 
osased  not  having  before  struck  the  prisoner, 
and  not  having  at  that  time  any  weapon  in  his 
kaod.    That  immediately  after  the  deceased 
cried  oat,  Hannah,  Chetwynd  has  stabbed  me ; 
and  then  the  said  Hannah  said  to  the  prisoner, 
w  hat  have  you  done  ?   Upon  which  the  said 
prisoner  looaed  upon  the  said  Hannah  with 
concern,  and  said.  If  1  have  hurt  Mr.  Ricketts 
£  ani^  sorry  for  it.    We  find  there  never  had 
keen  any  quarrel  or  malice  betwixt  the  de- 
VOL.  Will. 


ceased  and  the  prisoner,  but  that  they  con- 
stantly had  lived  in  friendship  together;  wo 
find  hkewise  that  the  deceased  was  about  the 
age  of  nineteen,  and  Mr.  Chetwynd  al>out  the 
age  of  fifteen ;  and  that  of  this  wound  the  de- 
ceased died  the  129th  of  the  same  September  j 
and  whether  upon  the  whole,  the  prisoner  is 
guilty  of  all  or  any  of  the  several  indictments^ 
the  jury  submit  to  the  Court."  That  as  it  is  ex- 
pressly found,  by  this  special  verdict,  tliat  there 
never  had  been  any  quarrel  or  malice  between 
the  deceased  and  the  petitioner,  but  that  they 
constantly  lived  in  friendship  together ;  and  as 
the  fatal  unhappy  wound  your  petitioner  gave 
the  deceased  was  the  effect  of  a  sudden  and 
instant  provocation,  and  for  which  he  has  ever 
since  been,  and  still  is,  under  the  deepest  and 
most  inconsolable  affliction,  and  as  the  peti- 
titioner  had  not  the  most  remote  apprehension 
of  murdering  the  deceased,  and  in  regard  to 
'your  petitioner's  tender  age. 

Your  petitioner  most  humbly  hopes  he  may, 
under  all  the  circumstances  of^this  unfortunaU 
case,  be  considered  as  a  proper  object  of  the 
roysJ  mercy ;  which  your  petitioner  roost 
humbly  prays  your  excellencies  will  be  gra- 
ciously pleased  to  extend  to  him,  by  grnntlug 
him  the  royal  pardon  for  the  said  offence. 
And  your  petitioner,  as  in  the  strictest  gratitude 
and  duty  bound,  shall  ever  pray,  &c. 

When  th«ir  lordships  were  pleased  to  refer  it 
to  the  Attorney  and  Sulicitor-Geucral,  who 
made  the  following  report  thereupon : 

4^  Copy  of  the  Rkport  of  his  Majesty's  At- 
*»     TORNEY  and  Solicitor- Gknekil,  on  Mr. 
Cbetwynd's  Petition.  ^ 

'*  To  the  King's  most   excellent  Majesty  ia 

Council; 

^  '*  May  it  please  your  majesty ;  In  humble  obe- 
dience to  their  excellencies  the  lortls  justices 
commands  signified  to  us  by  Mr.  Stone,  by  bis 
letter  of  25th  of  October  last,  directing  us  to 
take  the  annexed  Petition  of  William  Chetwynd, 
an  infant  of  the  age  of  fifteen  years,  into  con- 
sideration, and  report  our  opinions  whnt  may  be 
proper  to  be  done  therein ;  we  have  taken  the 
same  into  consideration,  after  having  been  at- 
tended by  tlie  agent  and  counsel  of  the  peti- 
tioner, and  also  oy  the  agent  and  counsel  for 
Mr.  Roger  Drake  and  Mr.  Beeston  Long, 
under  whose  care  Thomas  Ricketts  the  de- 
ceasetl  mentioned  in  the  petition  had  been 
placed  by  his  father,  who  now  lives  at  Jamaica ; 
and  which  said  Mr.  Drake  and  Mr.  LonjJ  op- 
posed before  us  the  prayer  of  the  said  petition. 

*'  The  petition  ststes.  That  the  petitioner  had 
been  tried  at  the  last  sessions  of  Oyer  and  Ter- 
miner at  the  Otd-Bailey,  on  three  indictments, 
for  the  murder  of  the  said  Thomas  Ricketts  his 
school- fellow,  on  the  trial  whereof  the  jury 
brought  in  a  special  verdict,  which  the  petition 
sets  forth  particularly,  and  prajfs,  that  as  it  is 
expressly  found  by  this  special  verdict,  that 
there  never  had  been  any  quarrel  or  malice  be- 
tween the  deceased  and  the  petitioner,  bat  \hiij 
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ciMisUDdj  Kred  in  friendship  Costlier,  tnd  as 
the  fatal  unhappy  woond  the  pi'iittonpr  gafc 
the  deceased  was  the  effect  of  a  sudden  and 
intiant  |irovoeation,  and  for  wbich  he  hath  erer 
mce  been,  and  b  atill  under  the  deepest  and 
most  inconaolabte  affliction,  and  a«  he  bad  not 
the  most  remote  apprehension  of  niurdering; 
the  deceased,  and  in  regard  to  his  tender  ajj^, 
the  petitioner  niuU  humbly  bopea  he  may, 
under  all  the  circnmslancea  of  bia  tinfortuuate 
eaiP,  be  considered  as  a  proper  object  of  the 
Miyal  mcrcj,  which  he  most  humblv  prays 
maj  be  ezteniled  to  him,  by  granting  tne  royal 
yudon'  for  the  said  offence. 

^  We  ba?e  inquired  into  the  case,  and  find 
that  the  petitioner  was  bdicted  on  three  in- 
dictments, whereof  copies  are  annexed,  for 
the  killing  of  the  said  Thomas  Hicketts ;  one  of 
which  was  on  the  coroner's  inquest,  which 
'had  found  bim  guihy  of  manslaughter ;  ano- 
ther at  common  law  for  murder ;  and  the 
third  on  the  statute  of  subbing,  of  the  tirst 
year  of  king  James  the  first,  chap.  8th,  all 
which  were  tried  at  the  Isbt  sessions  of  Oyer 
and  Terminer  at  the  Old  JBaiky ;  and  the  jury 
fotmd  a  special  rerdict,  which  is  not  yet  drawn 
up  in  form,  but  the  minutes  thereof  signed  by 
the  jury  are  in  the  following  words,  fix. 

•*  MidHitex.']  Xle  KiKo  agttkmt  Wiluam 
CuETwvNO,  the  same  againat  the  same, 
and  the  same  agafaist  the  same 

"  That  Tbemaa.  RicketU,  on  the  86th  of 
September,  being  a  scholar  at  Mr.  Clarets  aca- 
demy in  Soho-sqnare,  wae  in  a  room  in  the 
Mud  Mr.  Chun's  heose,  in  which  the  said  Chet- 
wynd  used  to  lie,  and  not  Mr.  Hicketts,  in  com- 
nany  with  the  prisoner  >ViIliam  Cbetwynd, 
'nimam  Hamilton,  Samuel  Malcher,  and 
Hannah  Humphreys,  a  maJd-serfant  in  the 
aiiid  Mr.  Cbre^s  family.— That  the  said  Mr. 
Cbetwynd  the  prisoner  hsTing  bis  own  cake  in 
his  band,  which  was  a  hara  cake,  called  a 
aimnel,  and  hard  to  cut,  the  deceased,  Thomas 
Hicketts,  asked  bim  for  a  piece  of  it,  which 
the  said  Cbetwynd  ga?e  him ;  that  the  said 
Thomas  Ricketts  afwrwards  asking  the  said 
Cbetwynd  to  give  him  some  more  of  his 
cake,  the  said  Cbetwynd  refnsed,  and  tbere- 
nikm  the  said  Cbetwynd  went  ont  of  the 
laid  room,  with  his  cake  under  his  arm,  and 
the  deceased  followed  him  out  of  the  said 
Mmmd:  upon  which  the  said  Cbetwynd  re- 
Itimed  again  hito  his  said  room,  and  went  to 
his  own  Dureau,  and  cut  another  piece  of  the 
oake  for  himself;  the  said  RicketU  offered  to 
lend  the  said  Cbetwynd  his  knife  to  cut  the 
cake,  and  at  the  same  time  pulled  his  knife 
(being  a  clasped  knife)  out  of  his  pocket,  and 
Apened  it,  but  the  said  Cbetwynd  refusing  to 
inake  use  of  Mr.  Ricketu's  knifb,  sayinc,  he 
had  a  knife  of  his  own,  the  said  Mr.  RicKetU 
put  up  his  knife  again ;  and  immediately  afWr 
Ibis,  the  said  Cbetwynd  being  then  at  hb 
hureeu,  cut  off  a  piece  of  the  said  cake  ^idi 
his  knife,  being  a  common  knife,  and  suoh  a 
cue  ns  the  sakfChttlryiui  and  his  enhool-fel- 


laws  generally  used,  and  laul  the  ftltte  pieee 
of  cake  u|ion  the  top  of  his  bureau  for  himeelf ; 
that  the  said  Cbetwynd  standing  then  with  InB 
back  10  the  rert  of  the  company,  was  patUair 
the  rtrst  of  bis  cake  into  his  bureau;  and 
whilst  he  was  so  doinff,  the  deceaaed  came  tm 
and  put  hi4  hand  ovf r  the  said  Chetwyad's 
shoulder,  u  berpn|ion  the  said  Mr.  Chetwynd, 
raising  his  arms,  said  to  the  deceased,  Irai*ty 
Mr.  RiL*ketis  ;  and  the  said  Mr.  RicketU  im- 
niftlistely  siintched  tlie  said  piece  efcike 
away,  against  the  said  Cbetw^ndls  conecnt, 
which  lay  u|ion  the  top  of  the  said  bureio,  md 
went  to  ^he  said  maid- servant  aboot  tww  er 
three  yards  off,  aud  said,  laughing,  Bamah, 
I  have  got  a  piece  of  Chetwynd's  cake,  which 
he  blicwed  her  in  his  baud;  that  thcreuMm 
immediately  the  prisoner,  51r.  Cbetwynd,  M* 
lowed  him  with  his  knife  in  bis  hand,  and  de- 
inanilcd  the  said  Mr.  HicketU  to  ivtnm  him 
liis  piece  of  cake  ;  the  deceased  Mr.  RicketU 
retnrnrd  no  answer  to  Oiis,  but  continued 
laughing,  and  did  not  return  the  niece  of  calcCv 
upon  which  the  pritouer  atrudk  bim  back* 
hairded  with  the  said  knife,  which  he  bad  kept 
in  his  band  all  alonit,  (and  with  which  he  had 
cut  the  vaid  cake)  the  said  Ricketts  being  then 
only  in  bis  waistcoat,  which  was  then  anbnt* 
toned,  and  ga^e  bim  a  wound  upon  the  ri^t 
side  of  the  belly,  below  tho  navel,  which  pe- 
netrated into  tlie  cavii^'  of  the  belly ;  the  de- 
ceased not  having  before  struck  the  prisoner, 
and  nut  havioy  at  that  time  any  weapon  in  his 
hand.  That  immediately  after  the  deceaaed 
cried  out,' Hannah,  Cbetwynd  has  stabbeil  me  ; 
and  then  the  said  Hannah  said  to  the  prisoner. 
What  have  vou  done?  Upon  which  the  natd 
prisoner  looked  on  the  said  Hannah  with 
concern,  and  said,  If  1  have  butt  Mr.  Ricketts, 
I  am  surry  for  it.  We  find  there  nerer  had 
been  any  quarrel  or  malice  betwixt  the  de-> 
ceased  and  the  prisoner,  but  that  they  had 
coosUiitly  lived  in  fiicndship  together.  We 
find  likewise,  that  the  deceased  was  abrut  the 
age  of  19,  and  Mr.  Cbetwynd  about  the  nge 
of  fifteen ;  aud  that  of  this  wonnd  the  deceased 
died  the  29th  of  the  same  September;  and 
whether  U|ion  the  whole  the  pnsoner  is  goilty 
of  all  or  any  of  the  sereral  mdictmenU,  the 

Jury   submit  to   the    Court* (Sigiud) 

Allen  Evans,  Charles  Carleton,  Ben- 
jamin Tickner,  Samuel  Bowler,  Frands 
How,  Thomas  Hogg,  Peter  Arcbambo, 
Benjamin  Ingram,  John  Holmea,  Jacob 
Lebat,  Jonathan  Alderton,  Joha  Ar» 
chambo. 

"  As  the  minutes  of  the  special  verdid  liave 
sUted  the  case  with  all  its  drcumstancee  le 
fery  minuUtv,  no  other  evidence  was  effeted 
on  either  aide  to  mitigate  or  aggravate  die 
charge.    And  we  beg  wave  humbly  to  cu^ 

*  As  to  various  circumstances  imder  whieh 
homicide  shall  be  minrder  or  not,  sec  £aa^ 
PI.  Cr.  ch.  6,  and  the  other  wriUi*  on  CreM 
LnW|  tliefcin  nfcntd  to* 


3S5]  fcrtheMmriar^TkomvRitketU. 

your  niBJeclr,  that  it  lies  mtirelf  in  ;your  mS' 
jeitj's  royal  bmit,  to  pardon  tlie  petitioner  or 
not;  and  if  your  mijasly  shKll  be  fraciaasiji 

E'med   to  eitead  your  royal  mercy  '     ' 
ere  cm   be    do  ohiectioD  thereto    i 
Oflaw. 

'*  AR  irbich  it  humbly  submitted  to  yourma- 
jnlj'teTeat  wisdom.  O.  Rtpcr. 


\}fom  itkich  his  majeity  (being  Ibea  re- 
Imwd  from  Hamrer)  was  pleased  (o  orrier  bii 
■Mrt'giMious  Pardnn,  fnr  ibd  said  WHliaia 
Cbelnjad,  to  be  made  OBt.  As  soon  as  this 
MBalobe  biMVD,  a  csrsat  was  entered  agBiiMl 
yMstag  the  tame  at  (lord  Gower's)  ilie  lord 
ptieyacal'*  office;  wltereiipon  the  lord  prirj- 
Mal  MUt  to  sir  Thomas  Abuey,  bnt.oDeofiM 
jodgeaaf  tbe  Court  ol' Common  Pleai.toaaaial 
hioiat  the  bearing  the  aame  ;  ■irTliMDBB  in  a 
IM7  genteel  letter  beg^  to  be  excused,  on 
•MouDt  of  hit  tbrmer  inlimaoy  witli  Walter 
ClMtiryBd,  or  OreadoD  in  Warwieksbire,  aw|. 
the  young  gentleman's  late  fttber;  upon 
whico  tlie  Lord  Priry-aeal  tent  tolbe  iJord 
Chief  Baron,  to  desire  his  astitlaDCe  at  tfa« 
bearing  of  oouosel  (at  Wliiteball)  for  and 
against  patsiog  the  said  Pardoo ;  when  aflw 
neariikg  tb«  Brgumenti,  (•erjeant  Wynne  and 
Mr.  Horeton  for  tbe  careat,  awl  Mr.  Lloyd 
and  Mr.  Lene  against  it)  tbe  Lord  PiiTv-seal 
dadared  be  liad  beard  no  reaaofis  sufficient 
|if«si  against  allovriog  the  same,  end  put  the 
priry-tsallo  the  said  panloB.  AfW  which 
tbe  friaidt  BDil  relations  of  tbe  deceued  en- 
Ming  the  same  at  the 
m  the  right  bonourabto 
the  eari  of  Hanhricke  otdered  the  counsel  on 
feotb  sides  toallend  bim  at  his  boute  in  Or- 
■MMid-Blraat ;  wben  alter  bearing  tlie  arsu- 
tBcnttooboA  udca,  his  lordship  said,  he  had 
no  daubt  wUb  liim  abaut  pasing  the  said  Par- 
dw),  ud  0Tder«d  tbe  great  iteal  to  be  put  to  it. 
Wben  the  priaeDM-  came  to  Wsatrainster-liall 
a  Hilary  Tann  to  plead  this  Pardon, 
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Iber  awil  bar  wu  beyond  sea,  but  eneoM  ia 
time ;  and  it  was  tlao  insisted,  that  Dy  rutue 
of  i  and  6  W.  and  U.  c.  IS,  the  Coprt  shouU 
take  security  for  the  good-behMionr. 

"  Tbe  statute  3  H.  7,  c.  1,  rona:  *  TtiM  if 
any  penoa  charged  as  piineipal  or  maoatturf, 
\is  sof  uitled  at  the  king  s  suit,  vithin  tbe  jrew 
and  day,  the  jaitices,  before  wboiq  bp  ■>  acquit- 
ted, shall  not  suffer  him  to  git  at  large ;  bqt 
either  remit  him  sgaiii  to  the  prisua,  or  elae  1^1 
bin  to  bail,  after  their  dipcretion,  till  the  yMr 
•nd  day  be  paiL' 

"  Ujioi)  this  clause  It  wa*  argoed,  that  fbp 
diae  01  pleading  a  pardon  after  a  speoil  ytt- 
diot,  wts  stronger  itun  the  eaae  of  an  fcqniuil 
b^  a  jttry>  irliiidi  took  away  all  tbe  ptniUB^ 
twn  of  guilt  f  and  that  tbia  •*■■■■  actnal  m- 
juitla),  and  if  called  so  in  tbe  pardon,  T^ 
judgmeat  ii  '  Qood  eat  inde  nue  Die,*  aiid  if 
he  IS  again  indicted,  be  may  plead  Autrefois 
acfuittct  11  H.  4. 41  Bro.  SO.  Coron.  ».  133. 
Fiis.  N.  B-  i51. 0'  and  the  record  being  ownfl 
into  thttKiog'i'bencb,  this  Court  are  the  jiw- 
ticea  before  irbom  hp  ia  aoiuitted  ;  *  and  it  ii 


■  SlangbleffiiTd  WM  acqoilted  hdbre  Hdt> 
at  Surrey  asticea ;  and  he  took  bail  to  antwai 
ao  appeal  j  which  was  afUrwanU  tried  ai  bVr 
and  tbe  party  couricted  and  hukged,  Strange, 
rol.  !,  p.  iSOi.  Slaugblerford't  case  waa  tbw: 

Christopher  Hanghtcrftrd  (son  of  a  miller, 
himself  •  matiaier  of  aoow  sabatanoa,  anr 
OoiMford  in  Surrey)  courted  one  Jane  Yoow, 
who  thereupon  left  her  tetrice  in  order  to  be 
married  to  him ;  was  aeea  in  bit  cooipa^ 
Octobers,  irOS,bntneretbeBnlofafterwarda; 
whereupon  be  was  tuipeeied  of  murderii^btr, 
taken  up,  and  committed  to  the  Marshalseai 
and  at  tbe  Leol  awizei  following,  waa  tiM  at 
Kinf^lon  in  Sorrey,  for  the  said  murder,  aa^ 
MqtiHted.  Howerer,  be  UBS  ordered  to  remain 
iugaol,  mao]^  pflDplelbinkinifhim  ruilty.  Thp 
father  and  friends  of  the  deceaiedlieing  poo^ 
set  on  tiMt  and  inoney  rafse<( 


atrai^y  oppoaad  bv  ooontel ;  but  after  hearing  |  aad  an  appeal  waa  brought  against  tbe  aai^ 
(^  arguments  on  Dotb  sidea,  lord  chief  justice  '  Sktughtanbrd  by  Henry  Young,  facMber  of  tba 

Xiee  declared ■  he  bad  beinl  no  sufficient  rea-     '' ""     ""  —  '  — "  *"  -*--  " "- 

•MM  offered  against  tbe  prisoner's  taking  tin 


baneftt  ofhiamaiesty'i  pardon;  which  be ilid 
dinoHy  by  pisamng  it  oa  bia  knees,  and  was 


iiaediUdy  01 


Hiitry  Term,  IT  George  8. 
DoKiNua  Rbs.  ttr.  Cbetwtkd. 


brought  to  tbe  QueeoV 
bench  bar  at  Wettmimler,  tbe  — cond  riaT  (f 
the  term  fallowing,  and  tried  beftre  the  lord 
chief  Jiialice  Holt,  on  tbe  said  appeal,  and  oan- 
ricted  on  tery  strong  circa raslancca,  and  sr- 
dercd  fur  execution  00  Saturday  July  9tfa, 
SlauKhlerPurd  being  led  to  the  gibbet  from 
Guildford  (to  which  place  he  waa  carried  from 


•<A  special  verdict. 


remored  into  ttie  Kiog's-beneb  ;  but  before 
argument  the  defendant  obtained  his  ma- 
joty't  pardon,*  which  he  pleaded  upon 
bis  knees ;  and  it  was  allowed.  Then  tbe 
counsel  for  the  prosecutor  ioMrted,  that  by  *tr- 
tne  ofs  B.  7,  c.  1.  the  Court  ought  to  require 
bail  for  his  appearance  to  answer  an  appeal ; 
there  being  an  affidavit  produced,  that  tbe  bra- 


'  ^'-.  *  .  r  tbe  Marshaltes),  the  only  request  he  had  to 
"  '"rtwllf^"'  A  '  "'''•  >»  "'«  ««c«>tioner  wai,  That  he  might 
tboOld  B..Iey,  and  ,  ,,,„,  himself  off:  and  they  were  almort^ 
'■-bench:    but  before  1   .   .    _       .    ■  ...       ■'.-..      .■  j 


*  Stnngc't  Heports,  toL  9,  p.  1M9,  4,  $. 


only  words  he  uttered  there ;  for  being  lied  Dp, 
before  the  executioner  could  descend  to  do  the 
rest  of  bis  office,  in  turning  him  off  tbe  ladder, 
ha  had  swung  himself  off;  He  seemed  to  die 
with  a  resolute  obstinacy,  but  delivered  tbe  fol- 
lowing paper  to  tbe  iheriff. 

"  Omitdford,  July  9,  ITOg. 
"  T  being  brought  here  to  die,  according  to 
the  sentcoGS  pamd  upon  nw  at  tbe  Uueen't- 
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Trial  qflfmam  ChetagnJ. 
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>,      ..  -  .  ...  e  pwtJ  W 

itODiDHii,  the  htlar  of  wbieh  the  j  (whirh  wu  ihe  prcanit  com)  Bmo  b       

be  bound,  butmtutflDdiurctiea.'*  U^Mlhif 
dame,  therefore,  Iha  pnMMMtor  InrfWi  il  npon 
lorelin  for  the  p>od  bchBTionr,  aod  jmIhili  J 
t  H.  r.  C.  SM,  when  it  m  mh),  Ihu  UeHtnuon 
lair,  tfiihoat  th«  aid  oT  IS  GLLi,  c.  Ti  a  parly 
■cquiltod  mny  be  bcuud  to  hii  |[i)od-bcha*iaur, 
ifofilirame, 

"  llie  eonmel  for  the  priaoiwf  did  wnl  winh 
oppOM  fti'iiViUTClin,  and  Mid,  Hm*  tttdUmB 
readjr;  and  Mr.J.  Wrixbt aud  Mr.  J.  Daani- 
KW  were  indiaed  lo  uke  Ibea ;  bat  M  liiara 
bad  yrt  b««n  no  intiance  linoa  the  ■at,  and  tbia 
wBf  merely  diiCTCIioiiaTy,  tha  cbiaf  JMtiee  (air 
William  liec,)  wai  unwilling  to  main  tha  pmc- 
dant  in  the  ca*e  of  all  iDraul,  whan  ■«■«  fa. 
TOnrdilecJrGaiutaacaawerafltalcdhithBTer- 
AdiI  tha  caw  Hale  citai  mil  of  Raatal'a 


IT  £(1  not  ImU  opon. 

"  Bill  at  to  (hia  poinl,  the  Coart  wen  ofopi- 
llim,lbatlhepTeaeirtcaMiraimt»ich  aaihe 
ad  »r  parliaDMBl  lucanl ;  and  thia  being  to 
migeet  the  priaouer  lo  a  icGiiiid  triai,  wbieh  be- 
flm  be  waa  not,  he  Mt  bciag  indictable 
(Kdjnga  99.)  till  Ihe  time  to  appeal  waa 
dapaed,  till  thii  act  gate  tncti  a  pnaecution ; 
it  WW  thenfare  to  oe  conitrued  •triclly,  and 
conSned  literallj  to  ao  acquittal  by  Terdid 
fKriyoge  104.)  utMn  an  mraignmeDt  at  the 
'BiDg'a  anil;  and  it  waimalerial,  that  bo  in- 
ttance  conld  be  ahewn  of  requiring  nich  ball 
wpM  plca^ftg  a  pardon ;  oo  tba  oontraiv, 
Bowen  in  Blich.  8  Ann.  waa  diachamd  willi- 
oatbait.  Acqnittal,  iheyaud,nnstMaBder- 
•tood  in  ■  coarae  of  law,  and  not  an  intetpoai- 
tiaa  of  tba  rrawn'a  mercj. 

■*  The  other  point,  a«  to  cnretiM  for  thegond 
khaTioor,  depended  on  the  9  and  fi  W.  and  M. 
G.  13,  whidi  enacti,  'That  the jnticea before 
whom  anv  pardon  for  fekNij  aball  be  pleaded, 
nay,  ai  their  diacreiion,  Kauad  or  eoaimit  the 
MraoD  pleadii^  it  to  priaoa,  till  be  ihall  enter 
nto  a  re«o|[nuiatiee  with  two  nmtiea,  for  hii 
good  behavranr,  for  any  time  not  ezeceding 


bench  bar,  for  a  crime  of  which  lamwbd'f 
iniMceol,  tbougbt  myaelf  obliged  lo  let  the 
wmU  know  (thai  they  do  not  reBect  on  my 
IHandi  and  rdaliona  nhooi  I  hare  lelt  behind 
iDe  maeh  troubled  for  my  fatal  end),  that  I 
knownotbiogof  the  death  MMra.  Jane  Yunng; 
Mr  bow  abe  cama  by  her  de«tb  directly  ~    ' 


directly ;  tbougU  aome  baie  been  pleated  tu  I  amountcil  to  ^re  i.sool. 


ealriea,  waa,  when  (aa  Ihe, tceordaiva)'laBta- 
Inm  fuil  cur*  per  6de  digooai'  that  tke  delaod- 
ant  watofillfaine;  and  at  laalib«etfact««aM 
in  to  diacbarge  him  witbout  aecurily." 

•'  N.  B."  I  [lir  ;obn  Strange]  "  m  beh«lf  cf 
tba  proeeoutor,  (the  heirbeiogbnieadaMldMV- 
ed  it  Blight  he  tohen  notice  of,  tlut  we  nd  not 
wai*e  our  demand  ;  and  upon  tfaattbe  Conn 
aaid,  it  ihould  be  their  own  act,  tipoa  Ibc  die- 
eretioD  of  tbeCoiirt." 

The  wliole  eipence  attending  tbia  piuttn 
tion,atcoi»ultaiioni,  feeatecoonaelBttbe  trial, 
■ttheAtton>evGenEnra,alLordPriT7Stal>a. 
at  (he  Lord  CbaooelloT'*.  and  at  tha  Ki^g^ 
bench  on  pleading  liii  pardon,  and  inpriasft- 
-   Newnie  from  October  lo  Febraaiy, 


Tbia  William  Cbeiwynd,  enq.  ' 

niei,  ana  pray  to  God  [  beir-nule  of  the  Cbvtwyndi  of         . 

oftheir  error*,  and  ia    Warwiuktbire,  and  Itudglry  in  StaSiirMur*. 

In  the  I  For  though  (nn  the  death  of  bii  rider  btMbM-, 

"     '       Walter  Chelwynd.eaq.wliocatcbcdafcTerby 

■      '"       "        ■    "lark'a  trial  -ni.-r»ij  n^_ 


,    my  annt. 
fteely  foigire  all  my 
tt  gi*e  them  a  due  h 
bis  due  time  to  bring  the  truth  lo  light. 

uean  time,  I  beg  erery  one  to  furbear  reflect-  , ^  _ . .  __ 

ing  on  my  dear  mother,  or  any  of  i^y  relation!,  i  attending  cipuin  Clark'a  trial 


t  tbe  Old  Bm. 


ftr  my  uqjual  and  unhappy  fall,  uacc  what  I  |  ley,  April  1719,  of  which  he  died)  be  c 

»___  I . —  ■_  ^ij,  jjmd  jjjj  nothinit  '  intoagood  estate,  u  heir  at  taw  (habroU 

Walter'*  will  being  in  part  act  aaida  on  a  tr 


a  trutb  and  nothinit  '  into  a  good  estate,  ii  heir  at  taw  (ha  brctbet 
bat  the  truth,  aa  1  expect  tatTatioD  at  tlie  handi 


•f  Almighty  God ;  but  I  ;am  heartily  aurry 
that  1  Ebiiuld  be  the  canae  of  perauadiog  her  lu 
kare  her  dame :  which  i*  all  that  trouble*  nie, 
■a  wilneu  my  hand  thia  9ih  day  of  July.— 
C.  Si^vcuTUroBD."    Former  £dilit»i. 


in  B.  R.,)  he  enjoyed  it  but  a  few  yi 

•  See  Learh'a  Hawkina'a  inea*  of  the 
Crown,  book  9,  c.  37,  §  JO.  EaH'a  PI.  Cr.  c. 
i,  §  186. 
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507.  The  Trial  of  Francis  TownLey,*  esq,  for  High-Treason,  (in 
levying  War  against  his  most  Sacred  IMajesty  King  Gteorge 
the  Second)  at  the  Court-House  at  St  Margaret VHi II,  South- 
wark,  before  the  Right  Hon.  the  Lord  Chief-Justice  Lee,  the 
Right  Hon.  the  Lord  Chief-Justice  Willes,  Mr.  Justice  Wright, 
Mr.  Justice  Dennison,  Mr.  Justice  Foster,  Mr.  Justice  Abney, 
Mr.  Baron  Reynolds,  and  Mr.  Baron  Clive;  with  Sir  Thomas 
De  Veil,  knt.  and  Peter  Theobalds,  esq.  (botli  Justices  of  the 
Peace  for  the  County  of  Surry,  and  Gentlemen  named  in  the 
Special  Commission)  July  15:  20  George  IL  a.  d.  1746. 


Mr.  JuUiee  Foster  kat  given  tkejblioming 

Report  of^ 

PasrAiiATORY  Steps   to  the  Trial 
OF  THE  Rebels. 

"  Vacation  aAer  Trinity  Term,  1746. 

^  During  tke  rHiellion,  which  began  in 
Seotland  in  the  ftummer  1745,  an  act  [19  Geo. 
S.  c.  9.]  passed  empowerin|r  his  majeify  to 
issue  commissions  for  trying  the  rebels  in  any 
coQnty  of  the  kinffiloin,  in  the  same  manner 
as  if  the  treasons  had  been  committed  in  that 
eountv. 

**  Pursuant  to  this  act,  a  commission  of 
oyer  and  terminer,  and  gaol-delitery,  for  the 
€Oonty  of  Surry  ,4-  passed  the  great  seal  abont 
the  latter  end  of  TriDtty  term.  It  was  di- 
Mcted  to  every  privy-counsellor  by  name,  to 
all  the  judges,  and  to  some  private  gentlemen, 
empowering  them,  or  any  three  of  them, 
(piorum  un*  Ifc.)  to  execute  tlie  commission. 

"  The  precept  was  signed  by  the  three  chiefs 
and  the  three  senior  judges,  and  was  returnable 
the  SSd  day  of  June  1740 ;  which  made  fiAeen 
days  exclusive  between  the  teste  and  return. 

*'  Tbis-was  ordered  on  great  deliberatioii  and 
search  of  precedents. 

**  On  that  day  most  of  the  judges  met  at 

*  Though  there  were  no  trials  of  the  rebel 
commoners  in  1715,  printed  in  the  collection 
of  State  Trials ;  yet  we  shall  insert  here  a  short 
account  of  a  few  of  the  trials  of  the  principal 
comnnoners concerned  in  the  rebellion  in  1745-6, 
as  printed  at  that  time,  (with  additions)  to  shew 
they  were  persons  of  no  consequence  or  estate, 
concerned  m  that  unnatural  rebellion  ;  being 
either  men  of  small  fortunes,  or  who  had  run 
out  what  they  had,  or  trailesmen,  who  took 
part  in  that  desperate  undertaking.  Former 
addition. 

f  *<  Another  commission  of  the  like  kind 
iMoed  at  tlie  same  time  for  Middlesex ;  but 
there  were  no  prsceedings  on  it."    Foster. 


Serjeants- Inn ;  and  from  thence  proceeded  in 
order  of  senkirity  to  the  court-house  at  Saint 
Margaret's  Hill  in  the  borough  of  Seuthwark. 

**  Lord  Chief  Justice  Lee  gave  the  cliarge ; 
and  the  grand  jurv  found  bills  against  th^ 
earls  of  Kilmarnock  and  Cromartie,  and  the 
ton!  Balmerino :  which  hills  were  soon  tSier* 
wards  removed  by  Certiorari  into  parliament. 

**  On  the  two  following  days  bills  of  indict- 
ment were  found  sgainst  thirty-six  of  the  prin- 
cipai  rebels  taken  at  Carlisle  ;  and  against  una 
Ihivid  Morgan,  a  barrister  at  law,  who  was 
taken  in  Staffordshire. 

'*  The  prisoners  were  then  brought  to  the 
bar  and  informed  that  bills  were  fbuud  against 
them,  of  which  they  should  soon  have  copies  ; 
and  the  Court  adjourned  to  that  day  se'nnight: 
and  copies  of  the  indictments  with  the  caption 
were  delivered  the  same  day  to  the  prisoucrs 
after  the  Court  rose. 

"  By  this  measure  the  prisoners  had  copies 
of  their  indictments  five  days  before  their  ar- 
raignment, exclusive  of  that  day  and  of  the 
day  copies  were  delivered,  and  also  exclusive 
of  the  intervening  Sunday.  This  was  done  er 
majori  cautelS^  and  in  favour  of  life,  Sunday 
not  being  a  day  on  which  the  prisoners  may 
be  presumed  to  be  advising  with  counsel  and 
preparing  for  their  defence.  Ji  was  so  done 
upon  the  commission  which  sat  the  same  sum- 
mer in  the  north  ;  and  had  been  done  upon  a 
like  commission  in  the  north  after  the  rebel- 
lion of  1715.  But  the  statute  doth  not  re- 
quire this  caution  with  regard  to  Sunday,  nor  is 
it  of  absolute  necessity;  though  in  cases  of 
life  it  is  best  to  follow  precedents,  if  the  time 
will  allow  of  it. 

<*  July  3.  Upon  the  adjournment-day  the  pri- 
soners were  severally  arraigned.  Three  pleaded 
guilty.  The  rest  pleaded  not  guilty;  and 
each  of  them  produced  an  affidavit,  to  which 
they  were  sworn  in  court,  setting  forth  that  a 
material  witness  or  witnesses  (naming  the  wit- 
nesses and  the  places  of  their  abode)  would  Ija 
wanted  for  their  defence ;  and  their  couDsel, 
who  had  before  been  assigned  them,  moved 
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Itiat  Ibdr  triali  nighi  b«  put  off  fur  a  rai 
•Me  tine  for  bnngiug  up  tbar  witotti. 
■'  The  UtOTDcy-gMeral  (lir  DuJIey  K}<)ei) 
.    pn>e<l  time  tu  CMiider  oT  the  aatwn ;  Hit 
lher«upua  tbe  Cgurt  adjoanmi   le    tbe    ncit 

"  !■  the  cKning  kit  tbe  jvdgta  io  town  met 
■I  kird  chief  juitioe  Lee'i  cbambcn,  aoil 
Kgmd  ilwt  tbe  caae  rf  Ibete  privunen  Jifen 
pealljr  from  the  cunmcn  caMa  of  trwli  ia  ibe 
circiuta,  when  affidavit*  of  ibii  kind  ought 
wy  aparinflj  to  b«  admhlwl.  For  in  oiraiit- 
triala  tne  priiaiwra  from  tbe  time  of  ihcir  com- 
autracnt  mij  and  Might  In  be  prrparing  for 
tbair  defence.  The  place  wbrre  Ibcy  are  to 
be  tried  ii  in  pmm  eaioi  well  known,  and  rb^ 
have  liJtewiae  a  reaaonaUa  certainly  of  ilic 
lime  long  before  tbe  drcniti  begiu. 

"  But  in  iha  praaeol  ma  IIm  priKtma  aic 
In  be  tried  at  a  great  diitincr  rram  the  )ilace£ 
where  llie  ireoaona  were  committn) ;  and 
■eitber  time  nor  place  ftr  tbeir  trial  ean  be  laid 
In  ba?«  been  ncrtainly  Bicd  till  hilta  of  indict- 
■ncm  wen  fawd  againat  ibem,  and  eopiea  de- 
livered lothen;  from  wUcb  lime  it  waa  in- 
cnmbent  oa  them  ta  be  preparing  for  tbeir  de- 
ftmcc  and  gdiing  ibeir  wtoawea  m  town. 


TntUtifFranat  TuKtdey, 


laag 


"  Accordingljr  il  wet  agreed,  Aat  wilh  r» 
gard  U  iboae  priaenera  wheae  wilnwaaa  reaida 
in  England,  their  triala  aheold  b^  put  off*  to 
-  Ibe  Uth  ef  July  ;  and  that  ibe  Coort  wqnid 
Aom  tbcnce  iiroeaed  rfr  tik  i»  ditm  till  tbeaa 
Iriala  abonM  be  diapaldied  t  and  witb  rward 
to  Iboae  wlwae  witnearae  reiide  in  ScotAnd, 
tbeir  triala  ahouM  he  pat  off  ti>  the  35th.  And 
•n  tbe  next  day  tbe  Gonrt  ordered  acMidingly, 
and  adjoimed  to  the  15th  of  Jslj. 

*■  N.  B.  Tbeactortheinboftheking.c  I, 
direrliog  thai  no  judge  aball,  dnriog  the  time 
therein  mcntimecl.f  try  or  bail  an;  prisoner 
OHnmiUed  for  high  treacon  without  a  warrant 
iigned  by  aix  of  tbe  iirivyconncil,  it  waa 
thought  proper,  ei  aujort  cculeU,  to  hare 
audi  warrant  directiDg  the  commiHioner*  lo 
proceed  lo  ttie  trial  of  thoae  priaonera :  aod 
ancb  warrant  waa  procured  before  the  triala 
camoOD. 

"  The  like  caation  had  beeu  before  uaad 
with  regard  to  the  trial  of  Cbriatopber  Layer,} 
while  a  like  act  waa  io  force." 


THK  whole  pannel  {t06)  being  Bral  called 
over  iu  the  priioner'a  |>r«Mnce,  atker  ha  had 
made  acveral  cballengea,  the  following  jnrj- 
wn  w«e  imni. 

I.  UaiiielPoutonof  IiBinbetfa,alarcb-maker, 
t.  John  Haywood  olX'heMMm,  gaaL 

3.  adiehaclCutfeafBattence.gaideMr. 

4.  Fraocia  Boiiholoiucw  ef  Egbam,  nal. 
A.  Hobert  Wood  of  Epaom,  baker. 

0.  W.BrookerofWaltonaoThannB,hf««er. 
7.  Edmood  Browne  ef  Croydon,  bmrcr. 
a.  Ilionua  Bdchof  Coulidon,  gcsL 

9.  Tbamaa  Dawaon  ef  tt.  George  in  Soalfa- 
wark,  brazier. 

10.  WilliaaTByk>rof8l.BaTioarinSaalb- 
wark,  brewer. 

II.  T.   LinUll  of  the  aame,  elotb-wotkcr, 

11.  Jamea  Paiae  of  Heal,  yeoman. 

Then  the  Cktfc  of  die  Arrawna  (aftwailanee 
'  bia  iMNDBnt  to  him. 


Swry.   Be  i  ,_    _ 

eeaeioD  ef  Oyer  and  TermioOT,  and  ganl-de- 
lirery  of  our  eorereign  lord  the  lung,  of  and 
for  the  coonty  of  Sorry,  helden  at  the  bawnftfc 


*  "  U|KW  the  like  eoninuMiunB  in  lliddkacx 
and  Sorry,  auDo  17IG.  ibe  pribobera  IiaJ  ihree 
weeks  from  tlieir  arrai^nient."    i'Viater. 

f  "  Th>l  ad  waa  made  to  continoe  odIj  liil 
April  19,  ir4fi,  but  by  19  Geo.  3,  c.  IT,  Ac  80 
Geo.  8,  c.  1,  waifanliM-conliiiuedlDllhelOlh 
of  February  ftillowing."  Footer, 

t  See  Itii  Cue,  toI  1G,  p.  94. 


of  Southwark  io  theaaid  county,  on  Hooday 
Ibe  33d  day  of  Jnne,  in  tbe  SOtb  year  gftht 
reign  of  our  aaid  preaeut  aorereign  lard  Oemga 
the  8d,  by  the  grace  of  God  of  Great  Biitoiiv 
France,  and  IrJand,  king,  defender  of  the  fUth, 
aod  so  forth,  before  air  William  Lea,  Ugbt,' 
cbief-juatiee  of  onr  aaid  prcaent  tonmgn  wi* 
tbe  king,  annoiDted  to  bold  pleaa  hdbrc  tba 
IdnC  himaelf,  air  John  Willea,  knight.  See. 
(naming  the  reM  of  the  judgce  and  eoouBti- 
noner*  preaent)  and  olhera  their  fellow -juaiieca 
andcommimiMieTBofouraaiilpreaenlaeTeraga 
lord  the  king,  aaiigned  by  letim  patent  of  onr 
aaid  pteanit  lOTereign  kid  the  king  under  Ua 
eat  aeal  of  0(eat  Britain,  made  by  vittne  af 
I  atatule  made  io  ihii  prcarat  pariianMnt, 
intitled.  An  Act  ftr  the  man  caay  and  apccdr 
trial  of  >ncb  peracni  aa  hare  levied  or  AM 
levy  war  againat  bia  maieaty,  and  fbr^e  brtler 
aacettainiDg  tbe  ^ah'ttnaiiona  uf  jarwa  in 
Irialafor  higb-treaaon,  or  miipriaion  of  Irenaon, 
in  thai  pari  of  Great  Britain  called  Scotland,  U 
the  nid  Juilicra  and  commiaKionera  above- 
I  named  and  olhera,  and  lo  aoy  ihree  or  more  of 
Ibeni  (of  whom  our  aaid  preaent  aovercign  lord 
the  kicg  willed  that  any  of  Ihem  the  aaid  air 
William  Lee,  (naming  aome  oihen  of  Ibe 
judgea)  and  othera  in  Uie  ume  leneis  paient 
named  and  appmnled  iball  be  one,]  to  deliaer 
llie  gaol  of  the  uid  counly  of  Ibe  priaonen 
therein  being',  or  audi  aa  ihall  or  may  be  de- 
tuned io  the  lume,  an  or  before  the  1st  day  of 
Jaonary,  ju  ihu  year  of  onr  Lord  1745,  Ibror 
on  accnuDt  of  the  tiijfh-lrcaioo  mentioned  in 
the  aaid  ilatute  in  lerjiiig  war  againat  our  mid 
prc^eut  Kuvcreign  lord  the  kio^  within  lUa 
[valin,  and  to  enquire  by  the  oilli  of  good  and 
[awful  men  of  ihu  same  couoiy  uf  all  auch 
liigli-treatoas  in  leiyiu;;  war  agaimt  our  laid 
preaent  anvereien  kitd  lbs  king  within  tbia 
realm  by  ibe  laul  priwnen,  or  any  of  ibem,  or 
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by  any  other  person  or  penOnt  who  are  now  in 
•ctoal  custody  for  or  on  account  of  the  same, 
or  who  are  or  shall  be  guilty  of  high-treaaon  in 
leTviog  war  ap^bst  oar  «ud  present  soTcreiffn 
lord  the  king  within  this  realm,  and  shall  be 
apprehended  and  imprisoned  for  the  same  on 
or  before  the  said  1st  day  of  January,  in  the 
said  year  of  our  Lord  1746,  and  the  same  high- 
treasons  to  hear  and  determine  according  to 
the  form  of  the  said  statute,  by  the  oath  of  sir 
M^illiam  Richardson  of  Bermondsey,  knt.  sir 
Abraham  Shard  of  JCenniugton,  knt.  sir  Tho- 
mas Hankey,  of  Clapham,  knt.  sir  Peter 
Thompson  of  Bermondsey,  knt.  Josias  Words- 
worth of  Adsdombe,  esq.  Percifal  Lewis  of 
Putney,  esq.  Samuel  Atkuison  of  Croydon, 
esq.  John  Copeland  of  CamberweU,  evq. 
Charles  Hoskins  of  Croydon,  esq.  Joseph  Cres- 
wick  of  8tretham,  esq.  William  Civke  of 
Boutbwarfc,  esq.  Joseph  Wiltoughby  of  Croy- 
don,  esq.  Thomas  Deyois  of  Bermondsey,  esq. 
£lias  Bird  of  Ilotherhith,  esq.  Thomas  Tar- 
rant of  Soutbwark,  esq.  Edwnrd  Steavens  of 
Soothwark,  esq.  Henry  Robinson  of  Wands- 
Wortli,  esq.  John  Heathfield  of  Croydon,  esq. 
Nathaniel  Green  of  Soutbwark,  esq.  Isaac 
Eeles  of  Lambeth,  esq.  John  Smith  of  Lambeth, 
esq.  Hammett  Richardson  of  Bermondsey,  esq. 
Samuel  Nicholson  of  Croy  don,  esq.  good  and 
lawful  men  of  the  said  county,  being  then  and 
iherc  sworn  and  charged  to  enquire  for  our 
•aid  present  sorereign  lord  the  king,  touching 
and  concerning  the  premises  in  the  said  letters 
lialent  mentioned,  it  is  presented,  that  the  bill 
ofindictment  to  this  schedule  annexed  is  a  true 
bill 

**  The  jurors  for  our  present  soyereign  lord 
the  king  upon  their  oath  present,  that  Francis 
ToHuley,  late  of  the  city  of  Carlisle,  in  the 
county  of  Cumberland,  esq.  otherwise  called 
Francis  To^vnley,  late  of  the  same  place,  gen- 
tleman, John  Hamilton,  late  of  the  dty  of  Car- 
lisle, in  the  connty  of  Cumberland,  esq.  other- 
wise CAlled  John  Hamilton,  late  of  the  same 
place,  gentleman,  Alexander  Abernethy,  late  of 
the  same  place»  gentleman,  otherwise  called 
Alexander  Abernethy,  late  of  the  same  place, 
surgeon,  and  Geoige  Abemetliy,  late  of  the 
same  place,  gentleman,  9§c.  being  subjects  of 
our  said  present  most  serene  sovereign  lord 
George  the  second,  by  the  grace  of  God  of 
Great  Britain,  France,  and  Ireland,  king,  de- 
lender  of  the  faith,  and  so  forth,  not  hsTing  the 
fear  of  God  in  their  hearts,  nor  having  any  re- 
gard for  the  duty  of  their  allegiance,  but  netng 
moved  and  seduced  by  the  instigation  of  the 
devil,  as  false  traitors  and  rebek  against  oor 
■aid  present  sovereign  lord  the  king,  their  su- 
preme, true,  natural,  lawful,  and  undoubted  so- 
Tereign  lord,  entirely  withdrawing  that  cordial 
love,  and  that  true  and  due  obedience,  fidelity 
■nd  allegiance,  which  every  sulject  of  our  said 
present  sorereign  lord  the  king  should  and  of 
right  ought  to  bear  towards  our  said  present 
■overcij^n  lord  the  king  ;  and  also  devising,  and 
(as  much  as  in  tliem  lay)  most  wickedly  and 
traitorously  intending  to  change  and  subvert 


the  rule  and  government  of  this  kingdom,  duly 
and  happily  established  under  onr  said  present 
sovereign  lord  the  king,  and  also  to  depose  and 
deprive  our  said  present  sovereign  lord  the  king 
of liis  title,  honour,  and  royal  state,  and  of  his 
impfrial  rule  and  government  of  this  kingdom, 
and  also  to  put  and  bring  our  said  present  so- 
vereign lord  the  king  to  death  and  final  de- 
struction, and  to  raise  and  exalt  the  person  nre- 
tended  to  be  prince  of  Wales  during  the  life  of 
James  the  second,  late  king  of  England,  and  so 
forth,  and  since  the  decease  of  the  said  late 
king,  pretending  to  be,  and  taking  upon  bim* 
selftfae  stile  and  title  of  king  of  England,  by 
the  name  of  James  the  third,  to  the  crown  and 
to  the  royal  state  and  dignity  of  king,  and  to 
the  imperial  rule  and  government  of  this  king- 
dom, up^  the  tenth  dajr  of  October,  in  the 
nineteenth  year  of  the  reign  of  oor  said  pre- 
sent sovereign  lord  the  king,  at  the  city  of  Car- 
lisle aforesaid,  in  the  county  of  Cumberland 
aforesaid,  with  a  great  multitude  of  traitors  and 
rebels,  against  oor  said  present  sovereign  lord 
the  king  (to  wit)  to  the  number  of  three  thou- 
sand persons  (whose  names  are  as  vet  unknown 
to  the  said  jurors),  being  armed  and  arrayed  in  a 
warlike  and  hostile  manner  (to  wit),  withookNirs 
displayed,  drums  beating,  pipes  playing,  and 
with  swords,clnbs,guns,pistols,  and  divers  other 
weapons,  as  well  offensive  as  defensiye,  with 
force  and  arms,  did  falsely  and  traitorously  af« 
semble  and  join  themselves  against  onr  said 
present  sovereign  lord  the  king,  and  then  and 
there  with  force  and  arms  dki  falsely  and  trai- 
torously, and  in  a  warlike  and  hostile  manner 
array  and  dispose  themselves  against  onr  said 
present  sovereign  lord  the  king,  and  then  and 
there  with  force  and  arms,  in'  porraanee  and 
execution  of  such  their  wicked  traitorous  in- 
tentions and  purposes  aforesaid,  did  lalsely  and 
traitorously  prepare,  order,  wage,  and  levy,  a 
public  and  cruel  war  against  our  said  present 
sovereign  lord  the  king,  then  and  there  com- 
mitting and  nerpetrating  a  miserable  and  cruel 
slaughter  or  aiid  amongst  the  faithful  subjects 
of  our  said  present  sovereign  lord  the  king,  and 
also  then  and  there  during  the  said  war  with 
force  and  arms  did  with  the  said  traitors  and 
rebels  so  assembled,  armed  and  arrayed  an 
aforesaid,  falsely  and  traitorously  asainst  the 
will  of  our  said  present  sovereign  lord  the  khig, 
enter  into  and  take  possession  of  the  said  city 
of  Carlisle,  and  the  castle  thereto  belonging 
within  the  same  city,  (the  said  city  and  castle 
bein^  a  city  and  castle  of  our  said  present  so- 
vereign lord  the  king)  and  the  said  city  and 
castle  with  force  and  anns  then  and  there  did 
falsely  and  traitorously  possess,  hold,  keep, 
mauiuin,  and  defend,  against  our  said  nresent 
sovereign  lord  the  king,  against  the  ioiy  of 
their  allegiance,  ai^ainst  the  peace  of  our  said 
present  sovereign  lord  the  king,  his  crown  and 
dignity,  and  also  against  the  form  of  the  sta* 
tute  In  such  case  made  and  pro«  ided ." 

To  this   Indictment  the  priioner  pleaded, 
Not  Guilty. 
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N.  B.  T1ii«  indictment  umI  ai|ition  wer« 
made  use  of  a^^ainrt  all  ibc  rebels  who  were 
tried  in  Surrey ,  except  iSneas  Maoloiiald ; 
aave  that  the  overt- acta  were  laid  in  difTtircnt 
cwuntiet  of  Enijland  or  Scotland,  as  the  cases 
respectively  required ;  aiul  also  save  that  the 
OTert-act  of  taking  and  pnaaessiiifv  the  ciiy  nnd 
•astle  of  Carlisle  wa«  nut  charged  on  those  ivho 
were  not  concerne  din  that  |»art  of  the  ri  hellion. 

Clerk  of  A  ri-aiti »»'  ^' ^'^l  leinen ,  u pon  tli is 
indictment  the  priwtner  at  ilie  bar  has Ikhh  ar- 
raitfueil,  and  thereunto  has*pleaded  Not  G nitty, 
and  fur  bis  trial  hath  put  hiniscH  upon  Ciud  aii«I 
his  country,  which  country  you  arc:  your 
charge  is  to  enquire,  whether  he  be  ipiillv  of 
the  hqfh -treason  whereof  he  Ntanils  ininclcJ,  or 
not  ffuilty.  If^ou  find  him  SiUiUy,  you  arc  to 
enquire  what  goods  and  chattels,  landR  or  trne- 
loents,  he  had  at  the  time  of  the  hich-treasi»n 
committed,  or  at  any  lime  aince :  If  yon  lind 
bim  not  guilty,  you  are  to  enquire  wlii:tlirr  he 
fled  for  it ;  and  if  you  find  he  Aeil  for  it,  you 
mre  to  enquire  uf  Ins  giNids  and  chattels,  ax  if 
you  bad  Ibund  him  {fui\\}  :  it  yuu  And  bim  not 
guilty,  nor  that  lie  did  fly  for  it,  you  are  to  say 
■0,  and  no  more,  and  bear  your  evidence. 

TheCoausel  for  the  king  were  Mr.  Attorney 
General,  air  Jolin  Strange,  Mr.  Solicitor  Ge> 
neral,  air  liicbaid  I  Juyd,  and  the  honourable 
Mr.  York  ;  and  for  i\\e  Prisoner,  Mr.  serjeant 
Wynne,  and  Mr.  (*layion. 

Mr.  York,  counsel  for  the  king.  Majr  it 
please  your  lordship,  and  you,  gentlemen  ot  the 
jury ;  This  is  an  indictment  against  Francis 
Townley,  the  prisoner  at  the  bar,  and  sets  forth, 
&c.  (as  is  before  mentioned.)  To  this  indict- 
ment be  bath  pleaded,  Not  Guilt v  ;  we  shall 
prodoce  our  witnesses  to  make  good  the  charge 
against  the  prisoner,  which  if  we  do,  we  doubt 
not  tliat  you  will  find  him  guilty  of  the  indict- 
ment. 

Alt.  Gen.  (Sir  Dudley  Uyder).  My  lords, 
and  you,  gentlemen  of  Uie  jury  ;  the  prisoner 
at  the  bar,  having  been  deeply  engaged  in  the 
late  unnatural  and  wicked  rebellion  begun  in 
Scotland,  and  carrir<l  into  the  heart  of  this 
kingdom,  in  order  to  overset  onr  presrnt  happy 
constitution  in  church  and  stale,  hath  made  it 
necessary  for  this  prosecution  against  him :  I 
do  not  doubt  but  in  the  course  of  our  evidence 
we  shall  make  it  appear  to  your  satisfaction, 
that  the  prisoner  with  two  others,  whoseliames 
are  Blood  and  Fletcher,  and  others  their  confe- 
derates, did  assemble  in  a  warlike  manner,  and 
procured  arms,  ammunition,  and  other  instru- 
ments of  war ;  and  composed  a  regiment  for 
the  service  of  the  Pretender  lo  these  realms, 
to  wage  war  against  his  present  most  sacred 
msjestv ;  and  uid  march  through  and  invade 
aeverai  parts  of  this  kingfl^m,  and  unlawfully 
did  seize  his  majesty's  treatiure  in  many  places 
for  the  service  of  their  villainous  cause,  and 
took  away  the  horses  and  other  goo«l8,  mer- 
chandize, and  chattels  of  many  of  his  majesty  *s 
peaceable  subjects.  And  that  during  the  said 
march  tbe  prisooer,  with  other  rebels,  m  open 
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defUnce  of  bis  majesty's  undoubted  right  and 
title  to  the  crown  of  these  realms,  frequently 
caused  tbe  Pretender's  son  to  be  pmclainsed  iu 
I  a  public  and  solenm  manner  as  regent  of  iheaa 
I  realms ;  and  himself  marched  at  tbe  bead  of  a 
j  pretended  regiment,  which  they  called  tbe 
;  Mancheftii*!  re*;inieut. 

My  fonts,  I  ^liHll  not  take  up  the  time  of  the 
I  court  in  saying  a  gr^at  deal,  for  all  that  the 
|iri4oner  i(>  charged  with  ui))  appear  so  fuH  and 
pinin  from  the  eviilence  ue  shall  prodaec  for 
the  king,  that  tlnre  will  not  he  tlie  Intat  doubt 
with  the  jury,  lo  find  him  guilty. 
Sir  John  !^lrnnge  then  siMikelo  the  followintjf 
i  effect:  My  lonU,  an<l  you  gentlemen  of  llie 
j  j^c.v,  1  am  of  c«> unset  in'  ihi^  case  likewise  for 
;  the  crown ;  I  sm  ver}  far  from  aggravating  this 
case  against  the  prisoner  at  the  bar,  but  1  can- 
n(»t   III' In   observing,   that  the   engagements 
which  the  prisoner  liid  embarked  iu,  would 
have  overset  one  of  the  moat  glorious  and  free 
constitutions  tliat  ever  was  framed,  and  1  be* 
licvc  1  may  venture  to  say,  is  the  only  one  in 
the  whole  world. 

If  an  attt>inpt  to  subvert  the  goremment,  to 
destroy  tlie  king,  and  set  up  a  popish  Pre- 
tender; if  marching  in  an  b4istile  manner,  car^ 
rying  on  a  bloody  and  destructire  war  iu  this 
nation,  can  move  coinpassioo,  or  be  extenuated, 
any  rebellion  may  be  pallwted  over  and  ex- 
cused, since  scarce  au^  circnmstanoe  can  be 
added  jn  aggravation  of  that  which  bath  lately 
lieen  raised  and  carried  on  in  this  kingdom. 

Every  body  know  s  the  rebellion  broke  out  in 
Scotland  with  a  amall  number  of  people,  and 
made  a  very  great  progress,  till  at  last  the 
rebels  had  tbe  audaciousness,  with  the  Pre- 
tender's son  at  their  head,  to  flght  bit  ma- 
jesty's forces  at  Preston  IHms,  and  then  the 
rebellion  burrowed  into  England,  and  tbe  ptF- 
soner  at  the  bar  wai  with  tliem  in  Lancashire, 
particulai  ly  at  Preston,  and  several  other 
places,  and  then  lh«^'  proceeiled  lo  Manchester, 
where  the  prisoner  formed  a  regiment,  and  ac- 
cepted a  cominiiisioii  to  be  colouel  of  tbe  said 
regiment  from  the  ciiiest  son  of  the  Pretender, 
and  wore  a  white  cockade,  and  a  plaid  msb,  aa 
a  mark  of  his  uuthoriiy,  and  the  party  he  aided 
with ;  and  tbcii  advauct»l  from  Mancliester  to 
Derby  with  his  re;;inicnt,  where  tbe  rebel 
army  halted  some  ie«v  days;  but  beinif  ap- 
prehensive of  the  duke  of  Cumberland's  at- 
tacking thenj,  it  so  niaimed  them,  that  they 
marched  back  with  great  precipitation  till  they 
came  to  Carlisle,  wbc^re  ho  acted  as  comman- 
dantof  the  city,  and  ga»e  out  ordeis  to  tbe 
garrison,  amongst  which  he  ordered  tbe  bouses 
'  of  some  of  his  majesty's  faithful  subjects  to  be 
'  set  on  fire,  hut  uas  afu-rwards  obliged  by  tbe 
i  duke  to  surrender  to  the  king's  pleasure  ;  and 
I  tbouffh  humanity  may  induce  you  to  hare 
compassion  towards  the  prisoner,  yet  if  it  ia 
,  proved  he  15  guilty  of  tbe  crimes  laid  to  him, 
;  the  justice  of  this  nation  calls  aloud  for  lus  pn» 
,  nishnieni. 

For  no  irn  was  to  be  a  sacrifice  than  hia  ma- 
jesty and  his  royal  family  (a  sucoesaioa  cf 
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prince*,  anpoinledb;  DiviD*  Providence  to  be 
■mK  only  Um  pr««aTT«ra  of  our  riehls  nuiI  liher- 
tici,  bntloW  the  ifiMnlianB  of  the  Protntant 
intaretl  in  BaroM),  to  B|ipeH«  the  fury  of  a 
set  of  UDWliifiM  people,  wbo  have  wtociateJ 
in  thia  moat  wicked  and  UDDBtuni  rebellion, 
and  nho  envied  iit,  (he  rttithful  aubject*  nf  bia 
■Bajaty,  the  blnsing^  we  enjo^ved  uninler- 
niptnl,  of  our  rdigioiu  and  citil  rights  and 
pnvUcgca. 

TbcM  people,  in  order  to  divert  themielvef, 
aad  imimi  the  iifoorant,  bad  on  llicir  aiaadanli 
or  coloars,  moUoa  thai  Uie}  imagined  nould 

LiURTT  and  Pnorany — Chdrch  and  Kmo. 
But  yuar  lordibip  tnd  Ihe  gvnllenien  of  the 
jarjF,  •■  ivttll  aa  the  nnforlnnale  person  ivho 
atandi  belbnjoii  at  the  bar,  ivill  esEUse  mo  if  I 
lake  DpOD  me  to  interpret  the  mnning  or  their 
fttooDi  motio  or  JQScriptlnn  on  thtir  colour*, 
vhich,  not  to  lake  np  («□  niuch  of  the  time  of 
ibe  Conrt,  1  ahall  3a  in  few  ^rordi. 

The  Liberty  they  demgneil,  was  nothiD^rleas 
llian  Slavery ;  their  intended  Property  wa« 
Plunder,  which  too  many  of  the  (^ood  people 
of  Ibii  kin^om  lialli  found ;  ibrir  Cliurch  iraa 
Popery,  and  the  meaning  of  their  Kins',  ivas 
only  to  make  thme  free  kin^nms  a  provinee 
to  France.— We  ihill  nntv  cull  our  WLlne<'<et, 
wbo  will  lilve  «uch  proofs  ■gains.t  the  priiimer, 
that  I  doubt  not,  c^tillemea  of  the  jury,  you 
will  find  him  guilty. 

Sel.  Gtn.  (Hon.  Vf.  Hurray,  aflerwards  lord 
UaoiSeld,  L.  C.  J.  of  K.  B.)  Call  Uoger 
Uac  Donalil.    . 

Roger  Mae  Doneid  beinir  awom,  said,  that  . 
be  knew  colonel  Townley  Uie  ptiioner,  that  he 
nw  him  at  Derby,  and  ud  the  reinai  of  the 
rebel  army  from  thence,  he  marcheil  at  the 
bead  of  ibe  Hancheater  regiment,  u  culonel 
of  the  Mme. 

Thi*  witiKki  alao  aaid,  that  he  aaw  him  with 
s  white  Godiade  in  hia  hat,  a  brace  of  pittol*, 
and  wu  accounted  aa  principal  officer  belween 
Luicaaier  and  Preiton,  and  be  appeared  at  the 
bnd  of  Ibe  regiment,  with  cohMir*  ByipK,  and 
drama  bealiofi,  and  that  be  had  oa  a  plaid  taah. 

Thin  tvitum  «v**  then  aiked,  What  number 
at  that  lime  the  rebel  arm?  might 
and  be  «aid,  to  Ibe  best  of  bialtnc 
believed  5,600  men,  bt: 

ThM  wiloea*  fartbn  dep<»cd.  That  Ibe  pri 
■ODCT  at  tbebarwasalwajslookrd  upon  by  both 
•fieera  and  aoldien,  aa  colonel  of  the  regiment 
called  the  HanchrBler  regiment ;  aud  that  be 
gw*  cMpmand  to  all  the  oSceri  onder  him, 
wbo  obeyed  hie  commaDd  a*  their  priocipkl 
oifiear.  That  the  resimeot  bad  a  flai;  with 
llMaa  irorda  on  one  aide,  riz.  liberty  aud  Pro- 

Kly  ;  and  on  Ibe  other.  Church  and  King. 
■I  Ibey  bad  come  artiUevj  with  lliem,  and 
tb*  pritooer  alwaya  appeared  at  the  head  of 
bis  regiment. 

[CroEi-exam  iuation .] 
PrJtDtMr*!  Coututl.    {Mr.  !ierjpant  IVynne) 
Pray  have  yon  bad  oo  promiae  of  panlon  f 
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knowledge,  he 


Wilrutt.  I  have  had  no  certain  promise  of 
panloo.  I  w*i  first  examined  ai  liiveroew, 
by  the  judge  advocate  of  Scoilaod,  but  he  dul 
[lot  assure  me  of  a  pardon. 
I  Fritontr't  Ctmnitl.  Did  not  you  expect  it  ? 
'  Il'ifneu.  I  cannot  aay  but  1  did  expect  to  ba 
pardoned,  for  I  was  only  o  servant.  ]  was 
urouifhl  ashore  very  poor,  aud  Hitboat  any 
Ibinic  Id  lulMiet  on. 

King'*  Coumtl.  You  say  you  taw  the  pri- 
soner, in  the  retreat  from  Derby,  command  hi* 
regiment ;  was  out  he  looked  upnn  as  cidoiid  F 

Wilnfu.  Yes,  1  saw  him  on  huraehack  verjr 
often,  and  he  always  rode  at  ihc  head  of  tb* 
regiment  on  a  bay  horse. 

Sir  Hkliard  ZIoyd.  Call  Samuel  Maddoz  j 
who  appeared,  and  was  swam. 

Idaddox  said.  The  first  time  he  saw  lh« 
prisoner,  colonel  Tonnley,  wak  at  Mancheeler, 
about  the  sixth,  aeventh,  or  eighth  day  of  De- 
cember last,  but  the  day  he  could  not  partica- 
larty  remember  ;  and  said  ihe  prisoner  was 
made  colonel  of  the  Manchester  regiment  bf 
the  Preleiider's  son  ;  and  one  reason  why  he 
wu  certain  he  was  colonel  of  the  refrinirat, 
was,  that  a  guard  from  the  said  regiment  waa 
mounted  every  day,  and  centiiiela  placed  at 
the  prisoner's  quarters ;  that  he,  the  said 
Maddox,  marched  out  with  liim  in  the  station 
of  an  ensign,  hut  never  hail  any  commission, 
though  he  carried  Ibe  colours  as  such ;  Ihal  tb* 
priaoner  wore  a  sword  and  a  brace  of  pistole, 
with  a  whitecat:kBde  in  his  bsl ;  and  that  tb« 
prisoner  gave  command  as  colonel  of  the  regi- 
ment, and  that  he  ordered  the  Miid  Manchester 
reginent  to  be  drawn  op  in  Ihe  cburcb-yard  ia 
Mandiester,  where  the  Pretender's  son  re- 
viewed thcin,  and  that  he  marched  at  Ibe  head 
of  the  reeimeni  at  colonel  lo  Dcrhy.  Their 
first  day's  march  from  UaDchealer  waa  lo 
Wiotlow,  whert:  Ihe  prisoner  anpesrtd  also  at 
the  hea^of  Ihe  regiment,  and  hwd  a  white 
cockade  in  bia  hat,  a  plaid  *uh,  a  brace  of 
pisloli,  and  a  sword;  that  their  next  day's 
marcli  was  to  Macdesfield,  where  be,  ibis  ait- 
neas,  aiicniSed,  be  bad  an  indinatton  t«  teav« 
ibe  regimeal,  and  return  home  to  hi*  master  at 
Manchester,  but  was  intiniiilated  from  *o 
doing,  by  being  threatened,  and  luld,  that  if  be 
did  he  woolil  have  hi*  brains  knocked  out. 

This  wilnesa  farther  deposed.  Thai  whea 
they  were  at  Derby  wilh  the  rebel  army,  ibejr 
beat  up  fur  volunteers  lor  tlie  Manchester  regi- 
ment, commended  by  the  hon.  colonel  Francis 
Townley  ;  and  (lie  aame  was  done  by  ibe 
partictilarorderand direction  uf  the  prisouer. 

That  when  the  rebel  army  retrioted  from 
Derby,  colonel  Townley,  the  prisouer,  and 
tome  of  bis  regiment,  took  out  of  a  bouse  J)e- 
tween  Derby  and  Athborn,  a  tack  full  of  arms, 
which  weroconcealeilundersome  old  writings; 
that  Ihe  said  arm*  wete  taken  with  lliem  to 
Ashborn,  ami  loilged  all  nigbl  in  the  prisoacr'a 
own  room,  and  ibipoted  ut  afierwanls  otacng 
hia  men ;  that  the  prisoner  liad  two  oeu- 
linels  always  at  hit  door  all  night,  for  faai  tht 
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duke  of  CoinberliDd  was  nearer  to  them  thin 
tbey  imagined ;  that  the  prisoner  marched  at 
eolooel  ot'  ihe  Mancheftter  regiment,  in  their 
retff at  from  Derby  to  C^liile ;  aometimei  at 
the  liead  of  the  regiment ;  that  when  they 
eame  to  Carliale,  the  prisoner  was  made  by  the 
Pretender's  son  commandant  of  Carlisle,  and 
had  another  commission  given  him  by  the 
Pretender's  son  to  raise  a  regiment  of  horse ; 
that  so  soon  as  tlie  main  My  of  the  rebel 
army  were  gone  from  Carlisle  for  Scotland,  he, 
the  prisoner,  took  on  him  the  command  of  the 
whole  rebel  forces  left  there  ;  and  that  he  gate 
orders  for  tlie  guns  to  be  mounted,  and  also  or^ 
dered  a  house  to  be  burnt ;  which  waa  accord- 
ingly done,  alleging  that  several  of  the  king's 
forces  had  fired  from  it,  and  annoyed  the  Pre- 
tender's army ;  and  thai  he  particularly  di- 
rected and  caused  several  chevauz  de  frine  to 
be  made,  and  fixed  at  the  gates  and  entrance 
to  the  city,  to  prevent  his  majeity's  horse  and 
dragoons  from  approaching  it ;  that  the  pri- 
soner ordered  some  of  the  rebel  army  then  in 
Carlisle,  to  make  a  sally  out  to  bring  in  some 
sheep,  and  that  the  prisoner  mounted  tlie  walla, 
with  a  pistol  in  his  hand,  to  give  notice  if  the 
king's  forces  were  near  where  the  men  were  to 
go ;  that  the  prisoner  paid  the  men  of  hia  own 
compaov  himself,  as  all  the  captains  of  com- 
panies md  theirs ;  and  that  he  had  lieard  the 
prisoner  when  in  Carlisle,  in  company  with 
other  officers,  complain  that  he  was  fourscore 
pounds  out  of  pocket  in  paying  his  men  ;  that 
before  the  capitulation,  this  witneaa  heard  the 
prisoner  have  some  words,  and  was  seemingly 
ui  a  great  passion  with  colonel  HamiHon,  wm 
was  governor  of  the  castle  or  dtadel  of  Car- 
lisle, for  surrendering  the  place,  and  not  nsaking 
m  defence  to  the  last ;  and  that  he  heard  the 
prisoner  declare,  that  it  was  betler  to  die  by  the 
sword,  than  to  fidl  into  the  hands  of  those 
damned  Hanoverians. 

This  witness  being  parliculariy  asked  by  the 
king's  counsel,  if  he  had  at  any 'time  seen  the 
prisoner  in  Carlisle  act  as  an  officer,  aaid. 
That  be  had  particnlariy  aeen  him  encouraging 
the  rebel  soldiers  to  make  sallies  out  on  the 
king's  forces. 

[Cross  •  examination.] 

Seij.  W}fnne,  3Ir.  Maddox,  after  the  surren- 
der of  the  town  and  citadel  of  Cariiale,  did  not 
you  all  expect  mercy  f 

Maddox,  We  were  all  put  prisooen  into  the 
efaurch. 

^rj.  Wynne.  Did  you  all  expect  to  be 
hanged  f 

MuddoK.  I  cannot  say  that,  for  we  were  in 
expectation  of  being  at  liberty  again  soon. 

Herj.  Wynne,  Pray  do  not  you  expect  a  par- 
don, or  have  yon  had  any  promise  of  a  reward 
for  what  you  have  done  m  this  affiiir  ? 

Maddai,  1  cannot  say  1  have  ever  had  any 
prom  ise  of  a  reward . 

Serj.  Wynne.  1  find  you  are  a  very  smart 
young  man,  and  I  desire  to  be  answered  to 
this  qnestion ;   pray,  have  you  had  any  pns 


miae  of  m  reward  or  pardon^  or  de  yem  expect 
an?  reward  or  pardon,  after  having  giveii  your 
erfdeoce  against  the  prisoner  at  the  nr,  er  the 
other  priaoners  that  are  in  custody  P 

Maddar.  My  lirother  came  to  Me  when  I 
was  in  New- Prison,  and  he  did  advne  metode" 
the  best  I  could  fnr  myself,  and  servemy  cooo* 
try. '  Soon  after,  one  of  his  msieslVli  ssessn- 
gers  took  me  at%tt>-;  and  1  have  hew  at  hit 
noose  ever  since,  only  at  those  times  1  went  to 
he  examined ;  nobody  ever  toM  me  tiMt  I 
sliould  be  psrdooed,  but  my  friends  ndiiatd  ne 
to  do  what  1  have  dene.  If  1  conM  have  a 
free  pardon,  I  shoukl  be  very  thaakfiil  fbr  it. 

Mr.  Clayton  (afterwards  Lord  Chief  Jostioe 
of  C.  B.  in  IreUod,  Prisoner's  Connnel.)  Mr. 
Maddox,  did  not  his  royal  highness  when  you 
surrendered  prisoners  promise  you  mtrcj  f 

Maddox.  All  the  terms  his  royal  bighneii 
said  we  were  to  expect,  were,  we  ahoiud  not 
be  put  to  the  sword,  but  that  we  sboold  be  left 
to  hia  majesty's  pleasure  ;  which  two  Soota  of- 
ficers who  went  to  the  duke,  and  whoae  namca 
were  Abemetliy  and  Porbea,  toM  os  ;  and  that 
the  people  in  Cariisle  were  to  deliver  up  all 
their  arms  at  the  gate,  and  the  officera  were  to 
go  into  the  church. 

Kmg*i  CoMmel.  Call  Auiiin  Coieman^  who 
appeared  and  waa  awom,  and  said.  He  saw  the 
prisoner  at  the  bar  in  Carlisle,  whe  was  called 
colonel  Townley,  and  eomaianded  the  Man- 
chester regiment,  and  was  made  oommandant 
of  the  said  city  by  the  Pretend^r'a  son  ;  and  if 
any  of  the  soldiers  wanted  arms,  they  applied 
to  nim,  and  he  furnished  them  with  firnoeks, 
pistols,  and  bayonets ;  and  that  be  oflen  had 
aeen  the  prisoner  order  the  guard  to  meoDt, 
and  alwaya  acted  as  their  chief  officer,  and  all 
the  other  offioen  took  their  ordaiw  from  him  as 
their  superior. 

[Cross-examination.] 

^  Seij.  H^nf.  Prey,  Sir,  infom  me  what 
time  you  saw  the  gentleman  at  the  bar  at  Car- 
lisle, was  it  in  the  month  of  NovcnAcr  ? 

Coleman.  I  cannot  tell  what  monch  it  was, 
1  know  I  aaw  him  at  Cariisle  vhen'  It  Has  ui 
possession  of  the  rebels,  and  be  had  a  commis- 
sion from  the  Pretender's  son. 

Serj.  Wynne,  Did  yon  ever  hear  him  lav  lit 
had  a  oommisskm  P 

Coleman.  No,  I  never  did. 

Seij.  Wynne.  Then  what  yoa  say  f^gwHItf 
nothing.  ^ 

King's  Couneel.  Call  capt.  Carey  of  the 
foot -guards,  who  apfieared. 

Kimg^i  Conneei.  Pray  swear  the  CAPtani' ; 
which  being  done,  capi.  Carejsaid.  iVathe 
received  onwrs  by  lord  George  Beancierk,  frnto' 
his  royal  highness  duke  Wdliam.  to  tske  ear* 
of  the  governor  of  Cariisle,  and  had  hia  royal 
highness's  ordere  to  examine  all  the  rebel  pri* 
Sonera  papers,  amongst  whom  he  applied  to 
the  prisoner  at  the  bar,  who  aaid-he  h^d  deKk 
vered  his  rommi»siiin  bt-fiire  to  mitji>r  A«lams. 
He  further  said,  That  the  prisoner  had  vniue 
guiotias  in  bia  pockeu,  and  bis  wateb,  ^  *  ^'-^ 
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be  did  not  tike  from  him ;  for  bis  royal  high- 
nen's  orden  woro,  not  to  take  any  money  out 
of  tbe  pocket!  of  any  of  the  officera,  owy  to 
•etse  all  puMic  money  that  tbey  bad  collected  ; 
lor  that  what  money  thev  bad  in  their  pocketn 
■rijght  be  of  aerrioe  to  tnem  in  their  confine- 
OMoC  That  this  eridence  iiidoraed  all  the 
papera  that  be  found  on  such  of  the  officers  as 
ke  asarcbed,  and  said,  tbe  capitohitioo  was 
aigned  bjr  the  duke  of  Riclimond,  lieutenanl- 
general  m  tbe  army ;  wberein  the  rebels  in 
Carkale  were  to  be  at  the  king's  pleasure. 

Cmmt^/or  the  King.  Sir,  are  you  sure  that 
in  tbe  capitidatioa  that  was  signed  by  the  duke 
of  Richmond,  it  was  mentioned  thiat  tbe  uri- 
eoaers  should  be  reaerred  for  tbe  king's  plea- 
surer 

.  Ca^  Cor^.  I  cannot  take  opoo  me  to  be 
certaw  of  that ;  but  I  think  so. 
.   Kiag*$  CcunseL  Do  you  know  tbe  duke  of 
Riebmood's  band-writing  P 

Capt.  Carty.  No,  I  nefer  saw  bis  grace 
wxile. 

Then  a  Pftper  was  shewn  biro,  which  he 
eaid  was  the  GapitaUtion,  and  was  read  u  fol- 
low!: 

**  All  the  terms  bis  xojml  bigbnesa  will  or 
can  grant  to  the  rebel  garrison  of  Carlisle,  are« 
That  tbey  aball  not  be  put  to  the  aword,  but  be 
reser? ed  for  the  kiog'a  pleasure. 

"  If  tbey  consent  to  these  oopditioBB,  tbe 
gofemor  and  principal  ofl&oers  are  to  delirer 
ihenselTes  op  immediately,  and  tbe  oastle,  d* 
tadely  knd  all  the  galas  of  tbe  town  are  to  be 
taken  possession  of  forthwith  by  tbe  king^a 
troops*  All  the  small  arms  are  to  be  kwlged  m 
the  town  giuurd-room,  and  tbe  rest  of  tbe  gar- 
risoa  are  to  retire  to  the  cathedral,  where  a 
guard  is  to  be  placed  o? er  them.  No  damage 
M  10  be  done  to  the  artillery,  arma,  or  ammu- 
iiitMNi.<*Head  Quarters  at  Blackall,  SO  Dec. 
Iialf  an  bour  past  two  in  the  afternoon.  By 
liif  loval  bigbness'a  command^^— (^iSfgned,  j 
Rie0iioii]>,  Lenox,  and  AmiiONET,  Lieu- 
leoaBt-general  of  his  mi^jesty's  forces.*" 

■Ml"  ■ 

*  As  some  people  mav  be  nillin^  to  know 
wbal  tbe  rebels  cslled.  The  Capitulation  on  tbe 
fomoderof  Carlisle ;  and  as  sereral  of  those 
ubappy  persons  in  their  dying  speeches  aa- 
sected.  That  their  lif  es  were  taken  away  con- 
trary to  tbe  laws  of  natkms  and  of  arms,  as 
sjjppears  by  the  capitulation  granted  them  at 
the  anrrender  of  that  city ;  to  contradict  ao 
fijae  an  assertion,  we  shall  here  insert  all  the 
nessages,  &c  that  passed  on  that  occasion, 
wkercSgr  it  will  appear,  that  nothing  was  grant- 
ed them  but,  "  that  tbey  should  not  be  pot  to 
tbe  .Bfrord,  but  resenred  for  the  king's  plea- 
mre;"  which  terma  tbey  consented  to  accept, 
m  appears  by  colonel  Hamilton's,  aod  tne 
oAer  officers'  answer  to  tbe  terms  offered 
by  bis  royal  bigfaness,  ria.  On  the  first  pla- 
tooo  of  the  old  battery  firing,  (December  90, 
t7i5)  tbe  rdiels  bui^  out  the  white  flag ; 
frfafieofOB  tbf  bptiery.ccascdi  and  tbey  calM 


Kinf^t  OmnteL  Call  captain  Ne? et  of  the  • 
3d  regiment  of  foot  guards;  who  appearing, - 
and  being  sworn,  said,  He  went  by  order  of  bis : 

royal  htgbncss  the  duke  to  risit  and  examine 

— — ^^^  -  —  ^^^— ^— ^— — ^^»"^~"^^  * 

orer  tbe  walls,  That  thoy  had  two  hostages 
ready  to  be  delirerrd  at  the  EngHsh  gate,  on . 
the  oppimiie  side  of  tbe  town ;  bis  roval  high« 
ness  the  duke  of  Cun»berland  then  ordered  col.i 
Conway  and  lord  Bury  to  deliver  two  roesssges 
marked  in  writing,  to  be  signed  by  colonel  Coo-  ^ 
way ;  the  second  message  being  designed  aa 
an  answer  to  a  person's  letter  who  called  bim-* 
self  a  Frenchman. 

In  about  two  bours  tbey  retnmed  and  brought  < 
a  paper  aigned  John  Hamilton;   whereupon • 
tbey  were  aent  beck  with  tbe  terms  sig^ned  by  - 
the  duke  of  Richmond,  by  order  ,of  his  royal 
higbncas ;   and  about  four  tbey  brought  a  pa- 
per aifned  alao  by  tbe  said  J'ohn  UamilUMi ; 
on  which  brigadinr  Bligh  took  poaaeasion  of 
tbe  city. 

Copy  of  his  Royal  HIgfaness's  Message  to  the ' 
Rebels  at  Carlisle,  upon  their  hanging  out 
a  White-flag,  Monday  morning,  tbe  dOth 
ef  December,  1745,  sent  by  col.  Conway. 

<*  Hb  royal  highness  will  make  no  eiohan^' 
of  boatagea  with  rebels,  and  desires  tbey  will 
let  him  know  by  me,  what  they  meant  by 
bannng  out  the  white  flag. 

«*  To  let  tbe  Frencli  officer  know,  if  there 
ia  one  in  tbe  town,  that  there  are  no  Dutch 
.trooM  here,  but  enough  of  the  kii^s  to  cbas«- 
tiae  the  rebels,  and  tbMe  who  dare  to  girethem 
any  asaistance.— -C;Syied,j  Col.  Conway, 
aid  de  camp  lo  hia  royal  higbncas  tbe 
duke."  ^       ^ 

John  Hamilton's  Answer  to  bia  Rojral  High- 
neaa  tbe  Duke's  Messaoe  to  the  Rebels  in 
Carliale,  December  SO,  1745. 

<*  In  answer  to  tbe  short  note  sent  by  bis 
royal  bigbnesa  prince  William,  duke  of  Cum* 
berland ;  tbe  goremor,  in  name  of  bimeell^ 
and  all  the  ofiSsers  aad  aoldiers,  gunners  and 
otbera>  belonging  to  the  garrMon,  desirss  to 
know  what  terma  bis  royal  higbneaa  will  be 
pleaaed  to  giro  them,  npon  the  surrender  of  the 
city  and  caatle  of  Carliale ;  and  which  known, 
hia  royal  bigbneaa  aball  be  duly  acquainted 
with  toe  governor  and  garrisoa'a  last  er  uki- 
nnate  resofutioo,  tbe  white  flag  being  bnng  otit 
on  purpoae  to  obtain  a  cctiafinn  m  arms  for 
concludio(^  such  a  capitulation.  Thia  to  be 
given  to  hia  royal  bighncaa'a  aid  de  camp.— — 
(Signed^)  Jobn  HjoyLTON." 


His  Royal  Highncaa's  Declaeation  to  tbe 
Rebels,  sent  by  the  Colooda  Conway 
and  h>rd  Bury,  aid  de  campa  to  his  royA 
highness,  after  recaiTing  John  HamiltMi's 
letter,  December  90, 1745. 

*^  All  tbe  terms  bis  royal  bk^hneas  will  or 
can  grant  to  tbe  rebel  garrwm  of  Carlble,  are, 
That  tbey  aball  not  be  put  to  tbe  iwofd,  but  be 
reaert  ed  &r  the  kiog^ff  pkisnr^t    . 
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the  rebel  offircrs  in  rnrlisle  ;  md  iliat  the  pri- 
soner was  one  ut'  tli«in,  iiiiii  went  by  the  name 
ot'cui.  TioTiiIfy,  Riiil  cnminunilant  of  Carlisle. 

Kirt^''s  CoumeL  SSnear  captain  Vere,  which 
wan  done. 

Kin»'t  Counscf.  Sir,  will  you  be  pleased  to 
lell  iiiy  loriJ!!:,  anil  the  ::fntlemfn  uf  ihc  jury, 
what  }>Mi  kijon  ui'ihv  prisoner  at  the  bar  being 
in  the  late  unnatural  rfbi'ljion  ? 

Capt.  Vvre.  I  saw  the  prisoner  on  the  90th 
of  November  at  Carliiile,  fur  I  waH  taken  pri- 
soner a  little  liL-lore  bv  the  rebel  army ;  he  was 
called  colonel  Toun lev,  colonel  of  the  Nan- 
cheiiter  le^^imcnt,  and  commandant  of  the  town. 
On  the  23ih  of  December  be  appeared  with  a 
white  cockade ;  I  went  up  to  colonel  Hamil- 
ton's room,  fvliere  we  talked  of  a  capitulationi 
and  Mr.  Hamilton  was  willing  to  agree  to  it : 
wo  then  wrote  a  letter  to  his  royal  highness  the 
duke,  and  the  messenger  who  ciirried  it  was 
made  a  piisoner;  and  Mr.  Hamilton  desired  me 
to  go  to  captain  Abernctliy,  and  the  Scotch 
officers,  and  they  all  agieed  to  what  was  done, 
and  the  next  day  they  buns:  out  the  white  flag. 

Sir  John  Stranf^e.  Did  not  Towulcy  appear 
as  the  commanding  officer? 

Capt.  Vtn:  Yes,  I  saw  bis  commission  in 
the  guard  room. 

Sir  John  Stranpe.  Did  yon  see  it  in  his  own 
bands? — Capt.  Vcre.  I  cannot  say  I  did. 

Scri.  Wmiuc.  IVdV,  Sir,  what  are  \ou  ? 


Trud  rfFraneU  TtmuUy, 


[SI4 


'*  If  they  consent  to  these  conditions,  the 
governor  and  principal  officers  are  to  deliver 
Uiemselves  up  immeiliately,  and  the  castle,  ci- 
tadel, and  all  the  |:atr«  of  tbe  town,  are  to  be 
taken  possission  ot  forthwith  by  the  king's 
troo(»s.  All  the  small  armd  are"  to  bo  lodged 
in  the  town  guard- room,  and  tbe  rest  of  the 
garrison  are  to  retire  to  the  cathedral,  where 
a  guard  is  to  be  placed  over  them.  No  da- 
mage is  to  be  done  to  the  artillery,  arms,  or 
ammunition.  Head  quarters  at  Blackall,  30 
December,  half  an  hour  |»st  two  in  the  after- 
noon. By  his  royal  highnesses  command.-^— 
(Si fined,)  KiciiMOND,  Lenox,  aud  AruKiNEV, 
lieutenant-general  of  his  majesty's  foi'ces.'* 

The  Rebels  Answer  to  the  Terms  offered  them 
by  bis  Royal  Highness,  Deceoiber  30, 

*'  The  go? emor  of  Carlisle,  and  all  the  offi- 
cers composing  tbe  garrison,  agree  to  the  terms 
of  capitulation  kit  en  in  by  his  grace  tbe  duke 
of  Richmond,  licnoz,  and  Aubigney,  lieute- 
nant-general uf  his  majesty's  forces,  recom- 
mending themselves  to  his  royal  bigbnessV 
clemency,  and  that  his  royal  highness  will  be 
pleased  \n  interpose  for  tliem  with  his  ma- 
jesty ;  and  that  the  officers*  clothes  aud  bag- 
gage mav  be  safe,  with  a  competent  time  to  be 
^llowei  1  the  citizena  of  Carlisle  to  remove  their 
beds,  bed-clothes,  aud  other  household  furni- 
lore  impressed  from  them  for  the  nse  of  the 

Ckrrisun  in  the  castle.  The  aoth  of  Decern- 
r,  at  three  in  the  afternoon."  Former  Edit. 
f^S^Vfrfn  1  in  an  ofifitr,  and  WW  Mint  by 


bis  grace  tbe  duke  of  Newcaitlo  ■pcm  llw  pub* 
lie  service,  and  waa  taken  prisoner  btHon  bj 
the  rebel  army. 

Mr.  DaridwR,  A  grocer  of  Carlub^  wu  tb« 
next  witness,  who  being  called  and  sworn,  de» 
posed,  that  he  had  seen  the  prisoner  si  Carinfo, 
where  ho  acted  os  colonel  of  the  jjanebesler 
regiment,  and  commandant  of  tbe  dty  of  Cnr- 
lisle;  he  was  present  when  lie  ordenwahoeie 
to  be  sft  on  lire  at  Carlisle ;  and  OD  thisAefo- 
ponent*a  abking  hira  tbe  reason  for  it,  be  te- 
plied,  That  several  uf  the  elector  of  Uaiiover^f 
men  had  fired  from  it,  and  annoyed  bia  men. 

Here  the  king's  counsel  retted  it. 

The  Counsei/or  the  Pritoner  pieceedcd  worn 
to  bis  defence,  and  pleaded,  that  Mr.  Tewnley 
was  a  jrentleman  of  a  good  familjTvUMl  Ihel  bn 
education  was  suitable  to  bis  birth  ;  bat  bj 
some  misfortunes  in  bis  family  waa  obliged  to 
retire  to  France,  wbMrb  happeiicd  m  tbe  yew 
1728.  Heing  a  man  of  spirit,  be  wee  1000 
taken  notice  of  bv  the  French  court,  and  beieg 
recom  mended  tohis  roost  Christian  majeatT,  w 
a  pei-son  capable  of  a  po^t  in  his  anmy,  the  wnf^ 
gave  him  a  commission;  in  Gonsequence  of 
which  lie  served  at  the  siege  of  Phibpaborgh, 
Nnder  the  marshal  duke  or  Berwick,  wbe  lost 
his  life  bcloi  e  the  walls  of  that  place.  He  there 
behaveil  with  such  courage  and  eoiidiiet  w 
gained  him  the  respect  and  esteem  of  all  tbe 
officers  in  the  army.  He  executed  all  the 
onlers  of  his  su]>f  riors  with  the  greatest  intra* 
pidiiy,  aiKl  expowed  hiinicif  on  erery  ooeasioa 
in  su'cli  a  manner,  as  if  Kfe  ww  of  no  aigniAca- 
tion,  w  bepi  hononr  and  tbe  aenriceof  hia  matw 
stood  ill  vomjieiition  with  it.  He  ww  likewiw 
in  several  nther  sieges  and  engamnentav 
where  his  behaviour  was  always  aucn  w  be- 
came a  man  of  honour ;  and  as  be  reeeif  cd  the 
pay  of  his  most  Christian  majesty,  be  thoti|fbt 
it  his  duty  to  nerve  him  with  all  tbe  fidelity  be 
was  cap:iblo  of.  Thus  he  continued  ia  tiMl 
service  from  the  year  1728,  till  a  few  yeara 
since  that  he  came  into  England,  where  he 
privately  resit!cd  till  about  tbe  tinae  of  the 
breaking  out  of  the  rebellion.  And  tbe  French 
king  imnginipg  he  might  be  of  aer? iee  in  pro- 
moting his  views,  in  the  invasion  which  be  had 
me«litated  against  theae  kingdoma,  aent  htao  a 
colonel's  commission,  to  enable  him  te  raiw 
forces,  and  to  a¥sist  his  ally,  tbe  Pretender,  in 
bis  ezpeilitinn  to  Scotland.  Thus  it  appcara, 
that  he  has  lieen  sixteen  years  in  the  aerviee  of 
France;  that  he  has  had  the  French  king's 
commission  during  all  that  time;  andconae- 
quentiy  was  as  much  in  the  service  of  France 
u  any  officer  in  the  French  army  ;  and  thcra- 
fore  tney  were  humbly  of  opinion,  that  coNhicI 
Townley  bad  as  just  a  rltrht  to  the  cartel,  aa 
any  French  officer  that  baa  been  taken  by  the 
Eiiglish,  durmg  the  progress  of  the  war  be- 
tween tbe  two  kingdoms. 

We  must  acknowledge  that  the  king's  eonn* 
sel  hare  opened  the  nature  of  tbe  indictasent 
with  all  the  candour  that  could  be  expected, 
and  hare  not  exaggerated  the  chai|^  agaiwt 


fi^  Hi^  Treanm.' 
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.  d  we  humUj  hop*  Ihc^ 
will  be  of  opisuMi  with  u*,  thu  though  the  pn- 
•Mwraltbe  bar  MbouM  witMpinljr  be  round  ict- 
Uf  in  Ibi*  itanatiiral  rebdliiMtYKt  aa  ba  acted 
under  a  oemniitMon  rrem  the  French  kin^,  he 
haa  ■  right  to  (lie  carle)  for  leltliiig  the  ex- 
ebange  of  priMoan  tiial  may  be  taken  on  either 
Me,  in  the  war  bow  carried  on  between  the 


A.  D.  1?46. 


TbeeTideDM  wa  bare  to  produce  in  behalf  of 
A*  prianaer,  are  onlj  three.    The  fint  is  cap- 


hy  wai  many  yean  in  the  French  lerrice, 
indar  a  eooHuiMioti  from  the  French  king ; 
mi  tbm  bit  beiar  taken  at  Carliile  haa  been 
anaUntly  (applied  from  France;  the  other 
~~  who  are  Jobn  HaywanI  and  Thomaa 
inaoo,  we  (ball  bring  to  invalidate  the  eri- 


1  waa  iiMuffieicnt,  for  that 
Avf  had  net  nentioned  the  day  in  the  indict- 
nvl  *hea  tlra  ireaaon  w«  done,  and  that  the 
(loriMM  tiatnie  of  tfae  Tth  of  kin^  WilUam  3, 
iMeb  waa  jtwtly  eatcemed  the  bulwark  of 
Englkb  Ubcrtj,  directed,  that  notbini;  ahail  be 
^liren  in  evidence  but  what  ii  iaaerted  in  tfae 
Bdjctmeat ;  and  that  the  tiase  net  being  men- 
liwitd  in  the  indictment  when  the  ireaaon  wit 
MteA,  ia  mfficient  to  qnaih  it,  becanae  it  might 
Wao  lotw  pB»l  a«  to  entitle  the  prisoner  to  tfae 
bwafc  of  Iha  limitatioa  raaeied  in  the  nid 
Uh**  reign ;  end  that  act  saja.  That  no  peraon 
iMi  be  eociTieted,  or  inffer  Rir  high  or  petit 
traaaaBiBnkat  apraieeiuion  ii  begnn  againit 
Iba  peiaoft  who  committed  auch  Iroaaon,  in 
liiree  jeara  aflcr  the  commimion  of  aoch 
t>«aaM>. 

Cmmml.  Pray  call  Ur.  Garpentler ;  who  ap- 
peared, and  waa  iwnrn. 

JEt^i  Cowutl.  Pray,  what  wonld  yaa  aak 
tUagmtlenianio? 

PrlMwr'f  Couawl.  To  prora  that  the  pri- 
mntx  bad  a  eoramimion  from  the  French  bug, 
and  that  be  waa  at  iheaiege  of  Philipaborgb. 

CioNrt.  TtaatwiUbeagainalyoo;  fornpnian 
tfcat  ia  a  licga  lulgect  of  bia  niajeity  can  joili^ 
taking  Dp  armi,  and  acting  in  ihe  Htrice  of  a 
pinoe  Ifaat  ia  aetoally  In  war  agaiait  liii  ma- 
jatt*. 

On  which  Carptoitiar  waa  act  aaide,  wilhont 
femig  examined. 

Smj.  ffyaiu.    Pray  call   John  Hayward ; 
•bo  appeared,  and  waa  awora. 
t  Stn.  Vyaae.  Pray,  Sir,  do  you  know  8a- 
Wm)  MaddDi,  and  how  long  hare  t«u  known 

UDf 

HKi»ari.   Yet,  Sir,  about  two  year*. 

8e^.  Wynu.  Pray,  what  cfaaracler  dolh  he 
hvF 

Hajiward^  Ha  beara  anch  a  Tcry  bad  cha- 
ndar,  tbat  I  would  not  bdiere  bim  npon  hia 


[Crota-  exandned.] 

Sr  JoAa  Slmnge.  I  hope  yon  beltere  tfaat 
erery  peraon  that  joined  with  the  rebab  are  bad 
mmf~Haw»rd.  Yea, Sir. 

Sir  R.  Uo^d.  What  huaincaa  are  you  of  F-- 

Bomard.  lama glorer  and  lealher-aeller at 
Mancheater.  [After  Deing  examined,  be  went 
out  of  court,  bat  wu  reeaBcdJ 

Sol.  Gen.  Mr.  Hayward,  Fray,  did  you  aw 
the  priaoner  at  tfae  bar  in  Mancfaealer  F 

HaytTi.    No,  I  nerer  saw  tl 


Coona.  Cloylon.  Piay  call  Thomai  Dickin- 
ton ;  who  appeared,  ana  waa  twam. 

Sir,  da  you  know  Samuel  Haddox? 

Diekintm.  Yen,  Sir ;  he  waa  bonnd  appren- 
tice to  an  apotbecary  at  Mancheater. 

Conni,  Clafltn.  Pray,  what  chancier  doc* 
he  bear? — Dickiiutm.  A  very  bad  one. 

Count.  CUyto».    Wonld  you  beliero  hin 

No. 

airJwta  Strange.  For  what  reaaon  do  yon 
take  upon  you  to  awear  ba  it  not  In  ba  belierad 
upoD  hia  oath  f 

DkkiMui.  1  do  not  know  partlenlariy  ;  but 
I  have  beard  he  waa  a  vet;  bad  apprentioe, 
and  that  he  had  wronged  bit  maMer. 

Sir  John  Sirmgt.  Do  yon  know  Ua  maaltr  t 

Dielciiutm.  Vet ;  hia  maMer  ia  m  Loodoo 
now. 

Sir  Jokm  Slrmgi.  8*,  Ibr  DO  other  reaaen, 
than  becanae  yon  hare  beard  b«  wat  Dot  a  good 
apprentice,  you  take  npon  yoa  to  awear  b*  it 
not  to  be  bdicred  on  fait  oolfa.  1  aoppoae 
yon  have  other  bad  appreotiMa  in  Hanebeatarf 

DUkiitmm.   Yaa,  there  are. 

All.  Gen.  Dichinton,  Did  yon  etcrantbe 
pritoner  at  Hanchntar  at  the  time  tfas  rdtel 
army  waa  there  ?~DiekimK».  >Yc8. 

Ml.  Gen.  What  wat  he  doior  than F 

DtekUtan.  He  wat  colonel  oftbaHancbea- 
ler  regiment. 

Alt.  Gai.  What,  m  the  Pretendaf^  seniMf 

Diefa'aMa,   Yet,  in  Iha  rcM  anny. 

The  evidenea  for  the  priaoner  baisg  all  gmw 
through,  Hr.  Solicitor  General  npM  to  wiMt 
bad  bean  olyacted  by  tba  Friaotiar't  Coiinad  le 


Ur.Soficifar  Geiwra/ttood  np,and  m 
pljr  to  the  pritonar'a  countd,  wberein  be  nfaatrr- 
ed,"Tbefir>tOTerl-aclofl^tfaaaenctatT^ 
aj^jnal  the  priaooer,  ia  compattitig  and  imagin- 
iq[  the  death  of  Ihe  Inng ;  Ibe  neat  ia 


to  the  hing'a  enemiet,  and  lorying  of  i 
againtl  Ua  m^iealy'i  penon  and  govenmant ; 
and  tbii  ia  fimoded  on  the  atatate  of  the  Sfitb  ot' 
Edward  the  third.  And  la*yinS  of  war  by  one 
or  more  (leraona.  ia  treaaoo.  That  lUa  war  baa 
been  levied,  and  that  acta  tf  botlililiea  have 
been  commiued  by  the  pritoocr,  I  do  not  doubt 
but  that  ii  haa  been  tnfficienlh  prared  to  yon, 
gentlemen  of  the  jar;  ;  there  M  do  oecanon  to 
pruve  ciplidlly  ell  thai  i«  laid  in  tbo  iodiet- 
menti  bnt  thu  war  bat  been  leried  againtt  hi* 
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Triai  of  FrMtieit  Towileif, 


[3« 


najesty,  has  be«ii  fuffictenllf  proTcd  and  ail  • 
milled  by  the  learncil  oooofelfbr  the  priaonfr ; 
H  haa  been  proveil,  likewiw,  that  tba  pri^ooer, 
wiUiataiDuUoous  Duaaber  of  rebels  and  traitora, 
4id  aaaemble  id  aereral  parts  of  bia  majeaty'a 
doqaiDiooa,  and  levM  a  crael  and  dcstriictiTe 
war.  Tbe  oouoael  on  tbe  olber  aide  would  in- 
sinuate, that  Iha  crime  waa  ooBMnitted  before 
tbe  day  Uid  in  the  indictment,  therefore  the 
day  of  tbe  oommiaaion  iq  tbe  indictment  abould 
be  inaerted.  But  admitting  it  was  ao,  this  in- 
dictment is  good  ;  for  in  the  case  of  sir  Harry 
Gray,  [qu.  Vane.  8ee  vol.  6,  p.  119],  it 
it  was  the  opinion  of  all  tbe  jud|(es,  that  air 
Harry  vras  guilty,  notwitbstandinff  that  tbe 
fact  was  committed  twelre  years  before  the  in- 
dictment ;  and  it  is  recent  in  the  memory  of 
many  gentlemen  of  tbe  law,  that  this  was  tbe 
case  of  Chandler,  Layer,  and  Bradshaw; 
•od  ao  it  was  allowed  in  constructive  treason,  in 
tbe  caaeof  Dammaree  and  others,*  in  tbe 
reign  of  tbe  late  queen  Amie,  for  pulling 
down  of  meeling-boitses,  and  many  cases  of 
tbe  like  nature  in  sir  Uattbew  Hale's  Pleaa  of 
tbe  Crown;  fohr  which  aeveral  reaaona,  and 
what  ha<  been  mentioned  before,  1  bnmUy  con- 
ceive your  lordabipa  will  over-role  tbia  excep- 
tion, aa  having  no  weight. '*  (Upon  which  tne 
aaid  motion  was  over-ruled  by  tbe  Court.) 

Then  my  lord  chief  justice  Lee  summed  up 
the  evidence  verr  impartially  to  tbe  jury. 

After  which  the  Jury  consulted  tof^her  in 
court,  but  not  agreeing  in  their  verdict  with- 
drew about  ten  minutes,  and  when  they  return- 
ed into  court,  were  called  over  by  the  Clerii  of 
tbe  Anraigns,  and  anawered  to  tfaicir  names. 

CL  9fArr,  Gentlemen  of  tbe  jury,  are  you 
Mrreed  on  your  verdict  T^^ury.  Yes. 

a.  ^Att.  Who  shall  say  tor  you  \ 

Jwry.  Our  foreman. 

CL  rfArr.  Francis  Townley,  hold  up  your 
band.    (Which  be  did.} 

How  say  you  ?  la  I*  rancis  Townley  Guiltv 
ef  tbe  high -treason  whereof  be  standa  indicted, 
•r  Not  Guilty  F— f oresuia.  Guilty. 

CL  <^Arr.  What  goods  and  chattels,  lands 
and  tenements,  bad  be  at  tbe  time  of  the  ssid 
high  •treason  committed,  and  at  any  time«ince, 
to  your  knowledge  f — None. 

CL  €f  Arr.  ilearken  to  your  verdict,  as  the 
Court  has  recorded  it ;  vou  say  that  Frends 
Townley  is  guilty  of  tbe  high -treason  whereof 
be  stands  indicted,  and  you  say  be  bad  no 
^oods,  nor  chattels,  lands  or  tenements,  at  thr 
time  of  tbe  said  high-treason  committed,  or  at 
any  time  since  to  your  knowledge,  and  so  you 
say  all  P— Jury.  Yes. 

Then  Mr.  Jones,  keeper  of  the  county  gaol  of 
Surrey,  was  ordered  to  uke  care  of  tbe  prisoner. 

•  The  Mlewiof  is  Foster's  Report: 

*  <•'  lir.Towiiunr*s  Case,  July  16,  1746. 

"  ^QiMpMnl  aanved  that  before  any  juryman 
be  b|— gbt  to  the  book,  tbe  whole  pan- 

■■I      ■  ' 

J^  See  il^  is  vpl.^15,  p.  5««. 


nd  might  be  called  oierooce  in  the  prisoner's 
bearing,  that  be  might  take  notice  who  did  and 
who  did  not  appear ;  which  they  said  wouM  be 
a  considerable  help  to  him  in  taking  hk  cbal- 
lenffes.*  This  was  done  by  order  of  tbe  Court, 
and  the  Attorney-general  did  notoppase  it. 

"  Every  jury  roan  as  became  to  tbe  beekwas 
asked,  wliether  he  was   a   freeholder  er  no. 
Those  who  anawered  that  they  had  no  freehold 
in  the  county,  were  examined   upon  e  Voire 
Dire  to  that  matter  ;t  and  on  their  enawering 
that   they  had  no   freehold,  were  art  aside. 
Those  who  anawered  that  they  had  both  free- 
bold  and  copyhold  were  asked,  whether  both 
pot  together  did  amount  to  10/.  a-year ;  and  if 
they  end,  that  was  admitted  to  be  e  good  quali- 
ficatiooy  though  thefreeboki  ahme  wes  under 
10/. 

<<Tbe  Coort  groonded  this  rule  on  tbe  Bill  of 
Rights,  1 W.  M.  su  2,  c  a,  4,  5.  W.  M.  c.  94, 
s.  15,  and  the  4th  and  Mb  W.  U.  compared. 

**  The  prisoner's  counsel  otfcred  to  call  a  wit- 
ness to  ahew  that  he  waaat  tbe  time  of  tbe  re- 
bellion in  theaerviceand  pay  of  the  French  kiqg, 
and  so  intitled,  as  they  insisted,  to  tbe  beocAt  of 
tbe  cartel  for  exchange  of  prisoners :  but  tbe 
Court  declared  that  auch  proof  is  not  to  be  ad- 
mitted. It  is  no  defence  in  a  court  of  law,  nor  is 
it  so  much  as  an  excuse,  that  be  had  entered 
into  tbe  service  of  an  open  enemy.  See  tbe 
Caaeof  iEneaa  Macdonaid.) 

•*  They  then  inaisted  on  what  tbey  (very  im- 
properly) called  the  Capitolation  at  the  aur- 
render  of  Carlisle.  1  ii  tbia  likewise  tbe  Coert 
over- ruled  them.  It  is  no  sort  of  defence  in  a 
court  of  law.  But  to  prevent  misoonstrudioiis, 
cokMiel  Carey  was  examined  touching  the 
terms  upon  which  the  surrender  waa  made. 
And  he  awore,  that  the  duke  expressly  re- 
served tbe  rebels  in  Cariisle  to  be  dealt  with  as 
his  majesty  should  please. 

<*  The  Court  then  observed,  that  the  prisoncra 
bad  received  tbe  whole  benefit  of  the  terms 
offered  by  the  duke,  in  that  tbey  were  not  im- 
mediately put  to  the  sword,  [See  lord  Wintou's 
trial,  vol.  15,  p.  806]  but  were  reserved  far  bis 
miyesty's  pleasure;  which  now  appears  to  be, 
that  tliey  shall  have  a  fair  trial,  and  liberty  to 
make  their  defence  according  to  law. 

<*  Tbey  then  insisted  that  tbe  overt-acts  are 
charged  in  the  indictment  to  be  committed  oq 
the  10th  of  October,  and  that  all  the  evidence  ie 
of  overt- acta  subsequent  to  that  time ;  and  aaid, 
that  however  the  resolutions  with  regard  to 
this  point  may  have  been  before  tbe  7th  W.  3, 
yet  now,  by  that  act,  no  evidence  n  to  be  given 
but  of  overt-acts  laid  in  the  indictment ;  and 
consequently  tbe  of  ert-acts  must  be  proved  ie 

*  N.  B.  This  wss  done  m  Layer's  Case. 
after  a  much  longer  debate  than  the  matter  de- 
servetl.    Foster. 

See  in  this  Collection,  vol.  16,  p.  (Mk. 

f  As  to  these,  see  Francis  Francia'i  Caae , 
vol.  15,  p.  898. 

I  In  this  volume.  See  abo  East's  Pleas  ef 
the  Crown,  c.  2,  s.  3. 
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such  manner  u  they  are  Imid :  that  in  this  case 
ttpedally  the  V\nq^n  counsel  are  not  at  liberty 
lb  vary  in  their  proofs  from  the  day  laid  aince 
they  haTe  confined  tliemaelves  in  the  indict- 
ment to  one  day,  and  have  not  chars^  (as 
tbey  said  in  moat  of  the  precedents  it  is  charged) 
that  the  defendant  did  commit  the  treason 
ehari^  on  him  on  the  day  laid,  and  at  dirers 
daya  and  times,  as  well  before  as  after. 

*'  To  this  Mr.  Murray,  the  aolicitor  general, 
answered.  That  the  Ttli  W.  S,  makes  no  al« 
Deration  with  regard  to  this  point,  so  as  to  make 
other  time  or  place  more  material  than  they 
were  beibre  the  act.  The  act  indeed  saith, 
That  no  evidence  shall  be  given  of  any  overt- 
ads  not  laid  in  tlie  indictment :  but  what  is  or 


jasi  the  same  foot  in  this  respect  as  it  was  he- 
fore  the  act ;  what  was  evidence  at  common 
law  IS  in  this  respect  evidence  alii  I ;  and  as  to 
the  charging  the  overt-acts  at  divers  days  and 
timea  aa  well  before  as  after  the  day  particu- 
fariv  mentioned,  he  said,  that  the  greatest  part 
of  toe  precedents  he  had  seen  of  indictments 
for  levying  war,  which  is  the  present  case,  do 
cbaiige  the  overt  acts  on  one  day  only. 

"  Sir  Etichard  Lloyd  offered  to  speak  on  the 
aame  aide;  but  the  Court  told  him,  he  need 
not  giva  himseU'the  trouble  of  speaking  to  the 
point,  on  which  there  could  be  no  doubt,  and 
over-ruled  the  objection."* 


one  of  the  barona  of  the  Coart  of  £icbeqoer- 
sir  Thomas  Aboey  knt.  one  of  the  justices  of 
the  said  Court  ot  Common  Pleaa  air  Thomas 
Burnett  knt  one  other  of  the  josticea  of  the 
said  Court  of  Common  Pleaa  Cbarlea  Clarke 
esq.  one  of  the  barons  of  the  said  Court  of 
Exchequer  Edward  Clive  esq.  one  of  the  barona 
of  the  Court  of  Exchequer  sir  Thomaa  Do 
Veil  knt.  and  Peter  Theobalds  esq.  and  from 
thence  continued  by  several  mesne  adjourn-, 
ments  until  Tuesday  the  S3nd  day  of  July  then- 
next  following  and  then  held  before  the  aaid  sir 
William  Lee  sir  James  Reynolds  sir  Thomaa 
Abney  sir  Michael  Foster  one  of  the  iuaticea 
appointed  to  hold  pleaa  before  the  king  himself 
and  the  aaid  Edward  Clive  and  sir  Thomaa  I>e 


is  not  evidence  of  such  overt-acts,  is  left  upon    Veil  and  others  their  fellow  josticea  and  com* 


The  fblbwing  Warrant  was  soon  aftet  sent  to 
the  Sheriff;  riz. 

<*  Surrey,  At  a  special  session  of  Oyer  and 
Terminer  and  gaol  delivery  of  our  present  so- 
yereign  lord  tbo  king  of  and  for  the  county  of 
Sorrey  hoMen  at  the  borough  of  Southwark  in 
the  aaid  county  on  Monday  the  SSd  day  of 
June  in  the  20tb  year  of*"^  the  reign  of  onr 
said  present  sovereign  lord  George  the  second 
by  the  grace  of  GinI  of  Great- Britain  Franoe 
and  Ireland  king  defender  of  the  faith  and  so 
Ibrth  before  sir  William  Lee  knt.  chief  justice 
of  pur  sakl  present  sovereign  lord  the  king  ap- 
poibted  to  hold  pleas  before  the  king  himself 
air  John  Willes  knt.  chief  justice  of  the  Court 
of  Common  Pleaa  air  Martin  Wright  knt. 
one  of  the  justices  appointed  to  hold  pleas  be- 
fbre  the  king  himself  sir  James  Reynolds  knt. 

*  Tlie  lord  Bal merino,  who  had  neither 
eoonad  nor  witness  at  bis  trial,  insisted  on  the 
aame  point.  And  the  House  out  of  their  extreme 
tendcraeas  in  case  of  life,  (afler  my  lord  ehan- 
edlor  had  delivered  hia  opinion  clearly  that  the 
time  is  not  material,  provided  the  treason  be 
committed  before  the  bill  found^  pat  the  quest  ion 
to  the  judges.  Lord  chief  justice  Lee  delivered 
the  BDanimoas  opinion  of  the  judges,  that  the 
day  is  not  material,  provided  the  treason  be 
proved  to  have  been  committed  liefore  the 
finding  of  the  bill.  Foster.  See  lord  Balme- 
rino*s  Case  in  this  volume  ;  Chamock'a 
Caae,  ?ol.  12,  pp.  1S97  tt  ieq,  i  East's  Pleas 
af  the  Crown,  c.  %^  s.  60. 


missioners  of  our  present  sovereign  lord  the 
king  assigned  by  letters  patent  of  onr  said  pre- 
sent sovereign  lord  the  king  under  hia  great 
aeal  of  Great-Britain  made  by  virtue  of  the 
statute  maile  in  this  pccaent  parliament  in-- 
tituled  An  Act  for  the  more  easy  and  speedy' 
trial  of  such  persons  as  have  levied  or  shall 
levy  war  against  his  iiuijcaty  and  for  tlie  better 
ascertaining  the  qualification  of  jurors  in  trials 
for  high  treaaon  misprision  of  treason  in  that 
part  of  Great-Britain  called  Scotland  to  the 
said  justices  and  commissionera  above-named 
and  others  and  to'  any  three  or  more  of  them 

iof  whom  onr  aaid  present  sovereign  lord  the 
(ing  willed  that  any  of  them  the  aaid  sir  Wil- 
liam Lee  sir  John  Willes  air  Martin  Wright  sir 
Jamea  Rey  nolda  air  Thomaa  Abney  air  Thomaa 
Burnett  Cfbariea  Clark  sir  Michad  Foaler  Ed* 
ward  Clive  and  sir  Thomaa  De  Veil  and  others 
in  the  said  letters  patent  named  and  appointed 
should  be  one)  to  deliver  the  gaol  of  the  aaid 
county  of  the  prisoners  therein  being  or  aoch 
as  ahall  or  may  be  detained  in  the  aame  on  or 
before  the  first  day  of  January  in  the  year  ot* 
our  Lord  1746  for  or  on  account  of  the  lii^h- 
treason  mentioned  in  the  aaid  atatute  in  levying 
war  againat  our  aaid  present  aovereign  lord  tim 
king  within  this  realm  and  toenqnire  bythe 
oath  of  good  and  lawful  men  or  the 


county,  of  all  auoh  high  treaaoaia  in  levying- 
war  against  our  said  present  sovereign  lord  the 
king  within  this  realm  by  the  said  prisoners  or 
any  of  them  or  by  any  other  peraon  or  persona 
who  are  now  in  actual  custody  for  or  on  ac* 
count  of  the  same  or  who  are  or  ahall  be  guilty 
of  high  treason  in  levying  war  against  our  said 
present  sovereign  k>nl  the  king  within  this 
realm  and  shall  he  anprehenrfed  and  imprisoned 
for  the  same  on  or  before  the  first  day  of  Ja- 
nuary in  the  year  of  our  Lord  1746  and  the 
same  high  treasons  to  hear  and  determine  ac- 
cording to  the  form  of  the  aaid  statute.'* 

Alexander  Abemethey,  James  Gadd,  other- 
wise Gad,  Thomas  Fumivall,  Christopher 
Taylor,  Andrew  Bk>od  otherwise  Blyde,  are 
attainted  on  their  oivn  confession  of  high  treason 
in  levying  war  agfainst  our  sovereign  lord  the 
king  within  this  realm. 

Francis  Townley,  George  Fletcher,  William 


SSI] 


20  GEORGE  IL 


Trial  ^Framt  Tmnnley. 


[3&» 


Bretttngli  oChmrwiM  Bratier  otherwise  Brettcr, 
TfaoiBM  Cbadwick  oibcrwiie  Cbaddock,  Tho- 
IBM  Detoup,  Jaaiee  IMwaun,  John  fierwick, 
John  6MiiMlflrafNi,  ThowM  H^Udall,  Cbarlet 
Deseoii,  Jtmet  Williliug  oUierwiee  WbeeidipiFy 
I>ftvid  llerfu^  are  attaiotod  on  verdict  of  higb 
treaaoD  of  lerjioff  war  against  our  aovereigo 
Joid  the  kiof  withio  this  realm. 

*«  Let  the  several  prisooers  above-named  re- 
tarD  to  the  gaol  of  tbe  couoty  of  Surrey  from 
wlMBoe  they  came  and  irom  thence  thev  muat 
be  drawn  lo  the  pkoe  of  execution  ana  when 
they  come  there  tney  must  be  severail?  hanged 
by  the  neek  bnt  not  till  they  bedead  fortbcy 
most  be  cot  down  alive  then  their  bowels  mnst 
be  taken  out  and  burnt  belbre  their  faces  then 
their  bcnda  most  be  eeveied  from  their  bodies  and 
their  bodies  severally  divided  into  four  ^narters 
and  these  must  be  at  the  kinip's  disposal. 

**  John  Unnler  is  acquitted  by  verdict  of 
hi^<*treosoB  in  levying  war  against  our  sove- 
reign lord  the  king  within  this  realm  and  must 
be  disehaiged. 

**  Let  execution  be  done  on  Wednesday  the 
30th  day  of  July  instant. 

•«  W.  Lu,  T.  Anftr, 

m.  wuoht,         m.  fostbr, 
Ja.  Rkviiiolds,       £.  Cuvb." 
• 
Of  the  above  seventeen,  Abemethey,  Gadd, 
Fomivall«   1>ylor,    Brettaugb,    Sauuderson, 
Cbaries  Deacon,  and  Willding  were  reprieved, 
and' the  other  nine  execuied  July  30. 

ThenrisooerTdwnley  was  execoled  accord- 
ing to  hisaentence  on  Kennington-Common, 
on  Wednesday  the  30th  of  July  1146. 

After  he  had  hunj^  six  ninutca,  he  was  cot 
down,  and  having  life  in  him,  as  he  lay  upon 
the  block  lo  be  quariered,  the  execntioner  gave 
him  several  blows  on  his  breast,  which  not 
having  the  effiect  deayniHl,  he  imaMdiately  cut 
his  throat;  after  which  he  took  his  head  off; 
then  ripped  him  open,  and  took  out  his  bowels 
and  heart,  and  threw  them  into  a  fire,  which 
usnsnmed  them ;  then  he  slashed  his  Ibnr 
quarters ;  and  put  them  with  the  head  into  a 
oofin,  and  they  were  carried  to  the  new  gaol 
in  Beothwark,  where  they  were  deposited  till 
Satnrday  Angnst  9,  when  his  head  wasput  on 
Tcmpk  her,  and  his  body  and  limbs  suMcd  to 
bebniied. 
ThisuoftttanatepcnQD  wisaboat38  years 


of  ags^  bora  near  Wigao  in  Lancashire,  of  n 
very  good  fsmily.  Uis  uncle  Mr.  TMrnley* 
of  Townley-hall,  in  Lancashire,  was  tried  in 
fiouthwark,  before  judge  Powis,  Ibr  beinff  in 
the  rebellion  in  1716 ;  aud  though  acquitted  bj 
bb  jury,  yet  not  tliougbt  innofi  by  the 
public ;  for  many  of  bis  men  who  were  tried 
at  other  places,  for  goiog  into  the  idklliuu 
with  him,  were  convicted  and  exeooted. 

In  1727,  he  went  over  to  France,  and 
himself  a  volunteer  in  the  French  king*8 
vice ;  and  ia  1728  obtaiuf*d  n  commission  fr 
the  lung  of  France,  and  continued  abroad  about 
13  years.  He  was  at  the  siege  of  PhiUpbhuiiK^ 
when  the  duke  of  Berwick'a  need  was  ahni  o^ 
and  iras  near  the  dukA  at  that  time.  Hn  waa 
also  in  the  French  army,  when  the  Germann 
made  such  a  sudden  attack  upon  that  qnartsr 
of  the  army  where  marshal  Brogho  com- 
■sanded,  as  obliged  the  marshal  in  n  terrible 
fright  to  run  away  without  his-brseehes.  He 
was  likewise  in  several  other  actions  and 
sieges,  and,  as  was  said  by  his  friaadai  hn  aJ- 
waya  behavod  well  and  witn  honour. 

The  reason  of  his  leaving  tbe  French  ler- 
rice,  about  6ve  years  since,  and  coming  to 
Enghmd,  was  to  live  some  time  in  his  own 
country  with  his  friends ;  and  when  the  rebel 
army  came  into  England,  he  went  and  met 
them  between  Lancaster  and  Prastnn;  and 
came  with  them  to  Manchester,  where  the 
Pretender *s  son  gave  him  a  commission  to  raise 
a  regimeut  of  foot,  which  was  imm^iately 
done;  and  the  young  Pretender,  on  lenving 
him  at  Carlisle,  i;fave  nim  another  commiasioD 
lo  raise  a  regiment  of  horse. 

His  behaviour  from  tbe  6rst  of  bin  being 
taken  prisoner  at  Carlble,  to  tbe  time  nf  hia 
trial,  was  of  a  piece ;  he  freqnentlv  aayiag 
that  he  couM  not  be  hurt,  Ibr  that  he  had  n 
commission  from  the  kinff  of  France,  and  so 
oanst  be  exchanged  upnn  the  cartel ;  bat  when 
he  waa  convicted,  be  seemed  n  little  more 
aerioua,  and  otte  said,  he  expected  no  merqr. 

He  was  much  more  reserved  than  manv  of 
his  fellow-sufferers;  and  would  not  talk  n 
great  deal  to  any  body  but  bis  particular  fricada 
and  brother-prisoners. 

^The  momiog  of  his  cxecntion,  and  even  at 
tlie  laial  niaoe,  he  ahewed  no  manner  of  aigna 
of  dread,  but  said  he  hoped  he  sbonld  be  hapf  j 
in  the  next  world. 
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508.  The  Trial  of  George  Fletcher,  for  High-Treason,  at 
the  Court-house,  St.  Margaret's-Hill,  Southwark,  Wednesday, 
July  16 :  20  George  II.  a.  d.  1746. 

jThIS  day  the  Court,  according  to  adjourn- 

neot,  met  at  ten  in  tha  morning,  where  there 

were  preMot,  the  lord  ohief-juttioe  Lee,  Mr. 

jottioe  Wright,  and  Mr.  baron  Reynolds. 
And  also  the  other  officers,  tliat  attended  the 

Court  the  preceding  day,  took  tlieir  si^ts  ;  and 

prodanation  being  made  by  the  cryer,  he  pro- 
ceeded to  call  the  jury,  and  ordered  the  keeper 

•C  the  county  gaol  to  set  George  Fletcher  to 

tkm  har ;  which  being  done  accordingly,  the 

Following  gentlemen  (after  the  prisoner  bad 
XHule  m  challenges)  were  sworn  in  for  the 
Jury. 

JUBY. 


I.  Daniel  Ponton  of  Lambeth,  starch-maker. 
9.  Michael  Cnffe  of  Battersea,  gardener. 

S.  Michifel  Constable  of  Dorlpng,  yeoman. 

4.  W.  Brooker  of  Walton  on  Thames,  brewer. 

5.  Edmund  Brown  of  Croydon,  brewer. 
0.  Thomas  Belch  of  Coulsdon,  gent. 

y.  €.  Stoakes  of  Bermondsey,  iell-monger. 

8.  William  Taylor  of  St.  Savioiir,  brewer. 

9.  Thomas  Lintall,  of  ditto,  cloth -worker. 

10.  Fra.  SimmondsofPuttenham,  yeoman. 

II.  James  Paine  of  Seal,  yeoman. 

19.  Richard  Sparkes  of  Wonersh,  yeoman. 

And  they  being  all  sworn,  took  their  seats  in 
jkha  jurv-boji;  and  prodamation  was  again 
made  lor  silence,  whibt  the  indictment  was 
to  the  prisoner. 


Note,  The  indictment  was  the  same  as  that 
of  .Townley  (convicted  the  day  before),  the 
treason  being  laid  to  be  committed  the  same 
time,  at  the  same  placejsnd  in  the  same  manner. 

After  the  King's  Counsel  had  opened  the 
Charge,  the  following  evidence  was  called 
against  the  prisoner. 

OrrM$by  Mac  ComurcA  sworn. 

Kin^t  CounteL  Mr.  Mao-Cormack,  pray 
Icok  upon  the  prisoner,  and  then  tell  the  Court, 
«Bd  tho  gentlemen  of  the  jury,  what  you  know 
of  him ;  and  speak  out  loud,  that  you  may  be 
lieard. 

Mac  Cormack,  The  first  time  that  I  saw  him, 
was  before  the  rebels  marched  from  Manchester 
to  Derby. 

King*t  CounseL  What  appearance  did  the 
lirisoner  make  at  Manchester  P  Did  you  k>ok 
vpon  him  to  be  an  officer? 

Afoc  Cormack,  He  had  a  white  cockade  in 
his  hat,  and  marched  as  captain  in  the  Man- 
chester regiment  I  saw  the  flag  that  betonged 
:to  the  regiment  flying,  and  the  motto  was, 
liberty  and  Property,  Church  and  King. 

Kimg*s  CouiueL  Did  he  march  with  all  thei 
rebel  armv  f  Were  there  any  pipes  pl«gring  f 

Mac  Cmmack.  Thert  were  pipcp  playing 
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before  the  highland  rebels,  but  none  in  the 
Manchester  regiment. — 1  saw  him  also  at 
Derby. 

Frisoner's  CounseL  Pray,  friend,  how  came 
you  to  know  him  so  particularlY  ? 

Mac  Cormuck.  They  called  him  capt. 
Dawson. 

[Here  the  counsel  for  the  prisoner  Inter- 
rupted the  witness,  because  there  is  one  Daw- 
son now  in  custody,  who  was  an  officer  in  the 
said  regiment,  and  the  prisoner's  name  is 
Fletcher.]  ^ 

King* M  CounseL  Look  at  the  prisoner  again, 
Mac  Cormack.  (Looking  earnestly  at  him.) 
Though  I  may  mistake  his  name,  I  am  sure 
he  is  the  person  that  I  saw  at  Derby,  though 
I  cannot  positively  say  he  gave  any  coinmand 
there  as  an  officer.  1  saw  him  at  Preston,  and 
other  places  along  the  road,  till  we  came  to 
Carlisle. 

King^t  CoufueL  Were  you  with  him  at  Car- 
lisle ?      " 

Mac  Cormnck,  I  was  at  Carlisle ;  but  he 
was  there  before  I  came,  and  tiiere  1  saw  him 
act  as  a  captain ;  and  when  the  soldiers  were 
drawn  up  in  the  castle- yard,  1  saw  him  there, 
and  sow  arms  distributed  to  some  of  the  sol- 
diers who  had  none. 

Prisoner' t  CounseL  Did  yon  see  hi|p  distri- 
bute any  arms  to  any  of  the  soldiers  ? 

Mac  Cormack,  I  cannot  say  that  I  did. 

Prisoner's  CounseL  Tiien  who  dbtributed 
those  ari)is  ? 

Mac  Cormack,  It  was  a  Scotch  officer, 
who  1  am  informed  is  once  killed.— •!  heard 
so. 

King's  Counsel,  Was  not  the  prisoner  at  the 
bar  at  Carlisle  when  the  duke  was  before  the 
town  ? 

Mac  Cormack,  Yes,  I  am  sure  be  was,  and 
commanded  as  an  officer;  be  had  a  white 
cockade  in  his  kiat,  an  highland  plaid  sash, 
lined  with  white  silk,  and  all  military  accou« 
tremciits  that  officers  have. 

King's  CounseL  Then  you  are  certain  as  to 
bis  person  ? 

Mac  Cormack^  I  am  certain  this  is  Ike  gen- 
tleman, for  he  mounted  the  very  first  captain'* 
guard  that  was  mounted  at  Carlisle.  I  saw 
him  at  the  surrender,  and  he  was  carried  into 
the  church,  and  made  prisoner  with  the  rest  of 
the  officers. 

Serj.  Wpnne,  Are  you  sure  be  b  the  very 
man  f 

Alac  Corwiack,  I  am  very  sure  of  it,  though 
be  has  been  bng^otit  of  my  sight. 

L,  C,  J,  Cottsider  you  are  upon  your  oath, 
and  what  yen  lay  aflccta  his  life. 

9A 
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Mae  Cormack,  I  am  sure  he  if  Hie  very 
tamei  1  know  his  penoo  pert'vclly  well. 

HiTJ.  Wynne,  Huw  can  you  be  m»  |M)Miivo  to 
bim,  did  yuu  ever  see  bim'belure  yuu  came  to 
Manchester  ? 

Mac  Cormack.  Not  to  my  knomMce. 

Serj.  Wynne.  Where  did  you  come  from, 
what  cuiuitrymao  sre  you  ? 

Mine  Cormack.  1  am  au  Irishman,  I  came 
from  Ireland. 

Serj.  Wynne.  What  brought  you  to  Man- 
chester ? 

Mae  Cormack.  I  am  a  wesver  by  trade,  and 
I  came  to  Maoctiesler  last  May  «iat  tweUe- 
moDth  tci  snk  for  bustnuss,  and  I  continued 
there,  and  worked  till  the  .lOih  of  June;  tlien 
liu$iu«fss  falling;  short,  1  weut  into  Warwick- 
sliiif,  aud  worked  as  a  haymaker  for  my 
Jirinj;. 

[Cross-ezaroiuatiou.] 

,  Pritoner^t  Couniel.  It  is  a  little  extraordinary, 
that  you  should  take  such  particular  notice  uf 
the  prisoner ;  were  you  in  the  rebel  army  ; 
n  as  ne  your  commander  ? 

Mac  Cormack.  No,  he  was  uot;  eapt 
Peter  Moss*  was  my  commander. 

Serj.  Wynne.  Had  you  auy  command  in  the 
rebel  army,  were  you  either  a  capuio,  or  a 
lieutenant  ? 

Mac  Cormack.  I  had  no  command  at  all. 

Counsel,  How  came  you  hither  to  give  your 
evidence? 

Mac  Cormack.  1  was  taken  into  custody  by 
Mr.  Carrington,  one  of  tlie  king's  messengers, 
at  West-Cbesier,  and  I  did  not  know  1  was  to 
come  to  London  to  be  an  evidence. 

CounseL  Have  you  had  any  promise  of  a 
pardon  ? 

Mac  Cormack,  I  hare  not,  nor  never  had  to 
my  knowledge. 

Sir  John  Strange.  Pray  call  Samuel  Mad- 
dux, who  appeared,  and  was  sworn. 

KingU  Countel.  Mr.  Madd<ix,  do  you  know 
Mr.  Flttchcr,  the  prisoner  at  the  bar? 

Maddox.  I  know  him  rery  well ;  and  in 
the  mouth  uf  lastNovemhcTi  but  I  cannot  par- 
ticularly rcaiciaber  tiic  dii3',  1  saw  him  at  tlie 
Dog:  Inn  in  Manche&u.'r,  where  there  were  se- 
Teral  persous  assembled,  and  his  name  was  put 
down  as  an  officer  in  a  new-raised  regiment, 
called  I  ho  Manchester  regiment ;  he  marched 
as  a  cnptaiii  from  Manchester  to  Wioslow,  and 
from  thence  on  to  Macclesfield,  where  the  said 
regiment  was  drawn  up  in  the  church-yard ; 
and  all  the  soldiers  who  were  unarmetl  had 
arms  delivered  unto  them ;  the  prisoner,  Mr. 
Fletcher,  had  there  a  aword  by  his  side,  and 
appeared  in  his  regimentals,  as  captain,  with  a 
white  cockade,  and  a  plaid  sash. 

The  rebels  at  Macclestield  were  in  general  in 
•onfusion  fur  want  of  men,  and  very  much 

«  *  Pfeter  MosB  eacaped  oat  of  Newgate  the 
night  before  the  rebel -iifiaonen  were  removed 
■h*  HabeM  CorpiMt  too  hath  not  been  heard  of 
4  w^rnnce.    Mormr  Edition. 


dreaded  llie  king's  forces.  I  wai  determined 
to  riiurn  to  .Maiirlieater,  aud  communicated 
iity  ihuiights  and  inlcutiona  to  se? «ml  of  mj 
Diiiirades;  the  prisoner,  Mr.  Fletcher,  beard 
of  mv  resolution  at  a  place  called  BlackciseiFy 
and  liien  he  came  to  me,  and  toUl  me  it  would 
be  a  scandalous  thing  to  make  a  disboMorable 
retreat ;  and  puttinir  his  hand  in  bb  nechel 
nulled  out  a  great  pared  of  gold,  and  tMd  me 
I  should  never  want  while  that  lasted*  I 
marched  w  ith  him  to  Derby,  and  back  to  Cn« 
lisle  afterwards. 

[Cross-examination.] 

Prisoncr^t  Counsel.  How  came  yen  to  be 
at  like  lilack-Dog  at  31ancliester? 

Muddar,  J  went  there  accidentally ;  I  wee 
with  the  regiment  ihree  days  before  it  niarched« 
and  1  was  never  sober  all  the  time. 

PriwnerU  Counsel.  What,  not  lober  all 
that  time? 

Maddox.  1  mean  not  all  the  time  I  waa  at 
Manchester. 

Friso:,erU  Counsel.  Where  did  yon  see 
the  pri<4Mier  besides  at  MaueheslerF 

Mudchr.  I  saw  him  at  Penrith,  and  I  aaw 
hiiu  at  Carlisle,  with  other  officers*  and  with 
the  Pretender's  son  ;  at  both  which  phuwa  he 
acted  in  the  capacity  of  a  captain  :  and  when 
Carlisle  was  surreudered,  be  went  into  the 
ciiurch  with  other  officers. 

Prisoner's  Counsel.  Have  you  bad  no  pro- 
mise of  a  pardon  f 

Maddux.  I  have  had  none ;  1  told  yon  so, 
Sir,  several  times  bcfm-e. 

Prisoner's  Counsel.    What,  did  none  of  your 
'  friends  advise  yon,  or  persuade  you  to  do  wbal 
you  have  done  f 

Maddox.  I  cano'it  say,  but  one  of  my  rela- 
tions piTHuadcd  me  to  do  what  1  could  to  save 
my  own  life. 

Prisoner's  Counsel.  Could  not  Mr.  Fletcher 
have  escaped  to  sa\e  his  life,  if  he  would  ? 

Maddox.  1  caunot  tell  but  what  he  might; 
for  rapt.  Dradshaw  got  away,  but  he  soo|^ 
joined  the  army  again. 

Prisoner's  Counsel.  Pray  what  character 
docs  iiie  prisobcr  bear  at  Manchester  ? 

Maddox.    I  do  uot  know  much  of  his  general 
character;  I  have  seeu  him  at  the  asaemblr 
t  nitti  t!ie  hdies :  he  wat  a  chapman,  and  dea( 
io  linen  before  this  alTdir. 

King's  Counsel,  Pray  call  Thomas  Brad- 
bury, who  apiieared  and  was  sworn. 

king's  Counsel.  Mr.  Bradbury,  pray  whe^ 
do  you  know,  or  what  have  you  to  say  aguBH 
the  prisouer  at  the  bar. 

Bradbury.  1  livec]  at  Manchester  when  the 
rebels  were  in  that  tuwn;  and  one  monuog  wbeo 
a  Serjeant  and  drum  wet  e  beating  op  for  volun* 
teers  at  the  Exchani^  for  the  Pretender'a  Man* 
cliester  regiment,  f  hap|)eoed  to  be  there, 
where  I  believe  there  were  more  than  1,000 
people  assembled :  and  when  the  seijeant  bail 
done  his  speech,  and  concluded  with  saying 

God  Ueis  king  J s  and  prince  C let! 

the  prifoner  pulled  off  his  hat  and  hallooed* 
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Pr'uaner'i  Couiutl.  Ai  jou  liie  at  iU«n- 
«lw«(r,  pnjp  tvbal  character  doea  the  prUouer 
bear  al  that  town  ? 

BradbvTv.  A  gooj  clipnicter  fnr  aught  1 
kanw,  Tor  fooly  came  here  to  ipeuk  llieiriiih. 

Xia^'j  CoHnui.  Pray  call  Autiin  Cnletnan, 
wbobeini;  sworn,  wuanked  ifhe  had  ever  teen 
Ike  pritoocr  act  ai  an  ottioer  ? 

Cg/ejMM.  Yet,  I  liave  Keen  him  acl  an  a 
npUin  at  PnaloD,  PeiiriUi,  and  ntCarlide, 
when  it  wai  •urreiHlercd  ta  tli«  duke  of  Cum- 
berland. 

Frituner't  Cetimitl.  Wliat  countryman  are 
yon? 

Coleman.  I  am  an  Iriabman,  aud  I  caoie  to 
UancbraUr  about  tweltc  uouth*  agu. 

Thomai  Craiif  wat  llien  caJled  by  Ibe  kinji't 
couQicI,  anil  hang  iworu,  wa*  naked  what  he 
knew  of  the  [iriiotier  F 

Craig.  I  aaw  him  luorch  from  Blancheater ; 
1  law  the  coloura  of  the  Slanchcalcr  regimenl 
Hyin^,  and  (be  iltnmn  lieaiiug; ;  and  I  naw  biin 
act  on  the  march  ai  caniaiu,  ajid  I  kaw  hini 
auTTcnder  ai  Carhile  le  nit  royal  higliocsa  ihe 
duhe  of  Cumberland'!  troopa. 

Kmg''  Catinicl,  I'ray  call  cb|)I.Nc«cI,  nbo 
ajipearad  and  waaaworu. 

Aia^'i  CounitL  Pray,  Bir,  gne  the  Court 
aiKl  Ihe  Jury  aii  account  ol'wiMt  you  know  of 
(he  priM)Dcr  at  the  bar. 

Ca^t.  NcvtI.  I  H3B  at  CarUalewbeD  Ihe 
rcbela  aurreiiilercd  tlie  Iowd  to  hia  royal  hii;h- 
jieaa  the  duke  of  Cumberland.  tVheu  Ihe  uffi- 
Cera  of  thr  garriioti  surreiiilered  themielTea  pri- 
aonen,  aud  were  in  cuatody,  I  had  a  particular 
orderfi'oinhiarnyallii^hnraatoptta  the  place 
aflb«ircunliueoienl,U>take  the  namea,  rmuka, 
and  qoaliliea  of  all  those  thai  were  there. 
\?bru  1  cdltifd  un  ihc  pHsoner  at  the  bar,  be 
told  me  lie  waa  a  captain ;  and  when  I  had 
lakeo  the  namea  of  all  tlie  rest,  aod  wltat  cudi- 
miaiona  ihey  had  Duller  lliR  Preteoder's  bod, 
I  wcDt  and  uiaile  a  repnttlhat  evcniug  tu  (lie 
duke,  and  hi »  royal  hiiihi'esa  cumniandcil  me 
tbe  next  day  Li>  go  lu  the  aaroe  place  ;  nad  1 
called  Ofer  llieir  naiuci,  und  be  auawered  by 
thit  naiue  of  captain  Flttclier. 

Thc  Prisoker's  Defence. 

Priioner'i  Counttl.  Call  Anne  Acton,  who 
WM  aworu.     Do  you  knoiv  the  priaoner  f 

Acton.  Yen,  »ir,  )  ha*e  known  him  ever 
■nee  be  was  bom,  tor  I  have  lived  in  the  (k- 
roily  S7  years  ;  be  managed  Ibe  trade  for  bii 
mother  at  $alford,jasl  over  the  bridge  at  Man- 
cheiter,  and  he  had  a  lerye^ood  ibare  of  buri- 
vem  for  a  yoantf  man.  llie  rebels  came  the 
t9lh  of  Nuvember  to  MiDchciter,  and  we  had  a 
mat  many  of  them  quartered  upon  ii* ;  Mr. 
Fletcher's  mother  waa  rery  uneaty  at  Ihe  si^t 
of  them,  and  went  away,  becauan  she  could  not 
bear  to  iM  them  eat  and  drink,  and  make  free 
with  CTery  (bioif  in  tbe  bouse.  They  tarried 
■t  Mancheiter  three  dayt,  and  upon  the  8ih  of 
December,  thev  returned  again  to  ftlancbecter, 
sad  captain  RobinMn,  who  cenmandRl  the 


A.  D.  1746. 


{:^ 


soldiera  who  were  at  our  bnusc  bcf'ire,  camn  a 
second  time,  and  asked  for  nur  msiter  ;  he 
went  out,  qihI  there  were  half  a  dnven  oftoN 
diert  at  the  door,  and  swore  ihey  «nuld  hav? 
him  ;  and  I  nerer  saw  him  alter.  1  dn  nnt 
kno»heeverdidnliailtl>inirinbinlire;  beuU  - 
wnvt  li<  hived  wrll  and  dutilul  to  kin;  Omf^c, 
anil  all  the  royal  tamily.  I  never  aaiv  the  least 
willinynesa  in  li!m  to  join  with  the  Prel<?nilrr ; 
all  the  family  were  of  tbe  Churrb  nf  En^WI, 
and  when  they  drecBcd  hiut  away,  he  nent 
away  with  tears  in  hi*  eyei. 

She  waa  cross- exantined  bv  sir  John  Slrargc ; 
and  pteraricated  so  nincb  In  her  aixoerK  in 
moBl  questions  ibat  were  asked  of  her,  (hat  nu 
credit  was  Kiven  to  her  evidence. 

Charla  Ifoiruf  was  pmilnced  and  awom, 
who  said,  he  knew  the  prisoner  an  apprentice, 
and  had  sold  him  good*,  and  that  the  prisnoti' 

taid  him  huiicstlv  ;  but  as  to  bis  ptiaciplta,  lis 
new  notliinfr  of  theai. 

Then  John  Haynard*  waa  called  and  swoni, 
and  being  asked  n  hat  busineaa  he  followeil,  be 
said  be  waa  a  denier  in  leather. 

Fritantr't  Caunul.  What  do  you  Inow  nf 
Ibe  prisoner? 

Witntii.  I  cannot  say  that  1  know  much  of 
his  notions  one  way  or  other. 

Pi'itaner'i  Counicl.  I  think.  Sir,  yon  liv* 
atBIanehe!iicr?~-ICi(»^ii.  Yes,  Ido.HJr. 

Priionrr't  Couairl.  Then  pray  inform  the 
Conrt  and  tbe  genilerooD  of  the  jury,  so  far  as 
you  know,  what  past  at  Hanrhcsicr  rehiiiiii; 
to  the  prisoner,   during  Ihe  lime   the   rebels 

It'itnru.  1  cannot  say  any  thing  iHirticu- 
lariy. 

Friioner'i  Counitl.  Pray  doyoii  know  ibat 
at  tbe  lime  the  IVclcndcrS  party  irere  healing 
up  fur  volunleers,  at  ihe  Exchange  in  M.^n- 
chester,  thrprmner  noa  pri-ienl,  aud  took  utf 
bis  bat  and  halloucil? 

Wlttttn.  I  wa*  not  oulofdoorsat  that  time  ; 
f  bail  a  rclalioD  lay  dead  in  my  house  at  Ihe 

Till'  prisoner's  eoimtel  not  havidg  any  thing 
mure  to  any  in  his  dpfimoa,  anil  the  teitimony 
of  Mrs.  Ann  Acton  ha*in^  (ory  liule  Mel^lit 
with  ibe  Cuurt  anil  jury,  after  my  Lord  Chief 
Justice  bid  Bntnmtd  up'  the  evidence,  tiie 
jury,  withent  going  onl  of  Court,  loaail  Ihe 
priwocr,  Goilry.  ' 

N.  6.  Tbe  priioner  desired  his  fttlera  might 

!  taken  off  whilst  he  was  on  his  trial,  which 
I  the  Court  granted  ;  but  alter  his  conviction, 
the  Courl  gave  the  gaoler  diiectioo  to  iron 
him  again,  and  lake  an  Mpecial  rare  of  hit 
ptUoner,  for  thai  he  was  cooricted  of  high- 
imson. 

This  prisoner  wm  eseeotcd  tb«  tame  day, 
vis.  the  30lh  of  July  ITW,  in  tbe  tame  man- 
tiar  as  Townley,  and  his  bcftd  with  Townley't 


*  Tliis  n  tbe  aame  perwn  Ibtt  was 
the  day  before  fbr  nimel  Towntey. 
hiihm. 
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WAS  put  up  on  Temple- Ikr,  on  Saturday  the 
I'll  of  Auj^ust,  the  Saturday  fullowiDj^  their 
execution. 

He  wan  alwut  28  years  of  a^,  and  was  bred 
up  in  SalfunI,  ailjoining  to  Manchester,  where 
bis  parents  livi'd,  who  ircre  very  aulistaiitial 
people.  His  lutlier  had  been  some  time 
«lead,  but  his  mother  was  then  livin;;^,  whose 
business  he  managed.  He  was  reckonetl  before 
he  took  on  in  ihe  rebel  army,  to  be  a  }oun{f 
man  of  a  ^nod  character ;  but  beinu^  uuhitppily 
prejudiced  against  the  present  royal  family,  he 
was  very  ready  to  join  the  I'rotender's  forces  as 
idou  as  they  came  to  Manchester ;  and  he 
gave  Murray,  the  Pretender *s  secreiory,  50/. 
for  his  caj^i tarn's  commission. 

There  is  one  thini;  pietly  singular  in  the 
stoi'y  of  Mr.  Fletcher,  which  roust  n«>t  lie 
omitted,  because  it  shewed  the  heartiness  of 
the  man  in  tlie  en  use  he  endeavoured  to  sup- 
port. At  his  trial,  Mr.  Maddox,  who  was  a 
principal  e\i(lencc  against  him,  swore,  tliat 
when  the  rebels  were  at  Marclt-«field,they  were 
ini;reat confusion  for  waut  of  men,  and  mightily 
liishearlcneil  at  the  appn»Aeh  of  the  king's 
forces  ;  upon  which  he  (Maddox)  determincdto 
leave  them,  and  ireturu  to  Manchester,  and 
communicated  such  Ids  intention  to  several  of 
his  comrades ;  wliich  Being  told  to  Fletcher,  he 
came  to  Maddox,  and  expostulated  wiih  him 
about  it ;  telHug  him,  what  a  scandal  it  would 
rellect  upun  him  to  leave  his  frieuds  at  a  junc- 


ture, when  the}'  had  the  greatest  occasioa  for 
his  assistance  ;  that  if  he  wanted  money,  be 
need  but  H|K'ak,  and  he  Khould  have  whaterer 
he  had  uccisinn  for  ;  and  at  the  tane  lime^ 
pulling  his  hand  in  his  pocket,  slitwcd  bim  a 
iiandfut  of  gold. 

Fletcher's  behaviour  during  the  timft  of  bis 
cofifinemeot  in  Newgate,  was,  at  the  fHH  of 
his  fellow  rebel  prisoners*,  very  chrerfiil ;  Aei 
he  eontinued  so  during  the  time  he  wet  aBdcr 
sentence  of  death,  even  from  the  gael  to  the 

fdace  of  execution,  and  was  the  tame  to  the 
ast  He  was  a  young  man  of  very  good 
parts,  and  very  otten  aeknowlcdged,  tliM  be 
hail  brought  this  inisiiirinue  u|ion  himsfi-lf  by 
his  obstinacy  ;  for  thai  his  met  her  had  begged 
and  intreatHl  of  bim,  even  on  her  knees,  that 
he  would  keep  himself  out  of  the  rebellion  ; 
ami  when  no  persuasions  couki  prevail  upon 
him,  she  (tnVred  him  a  thousand  poondi  to  de 
w  ith  as  he  pleased,  if  he  would  hearken  to  her 
advice :  hut  oH  to  no  purpose;  and  therefore 
that  he  had  nobody  to  thank  hat  himself  for 
the  i*onse<|ucnces  that  had  happened. 

At  the  place  of  exeeutiPD  he  delivered  pipen 
tu  I  he  populace,  as  the  rest  of  them  did,  the 
contents  of  which  pa|iers  were,  that  they  died 
in  a  good  cause  ;  that  they  did  no  way  relent 
at  what  tiiey  had  done,  and  doubled  not  but 
their  deaths  ivonld  in  lime  be  revenged  ;  and 
many  treanonahle  and  other  vile  expressions  not 
fit  to  be  here  mentioned. 
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Thomas  CHADWICK,  and  niUiamnat- 
tree,  otherwise  Dattro,    otherwise    Battragh, 
otherwise  Bretah,  were  bf>th  brought  to  the 
bar,  and  both  agreed  io  their  challenges  of  the  ■ 
Jnr^ ;  bnt  before  Mr.  Chad  wick  was  tried,  be  j 
desired  his  irons  might  be  taken  off,  which  was  | 
done  direbtly:    ai^  af^er  having  challenged 
thirteen  jurymen,  the  twelve  fdlowidg  gentle- 
men were  sworn  to  trv  them. 

1  Frauc's  Oartholo:new  of  Egtiam.  Gfent. 

2  I'horoas  Dawson  of  St.  George's,  brazier. 

3  VVilliam  fkburlock  of  Shere,  yeoman. 

4  Richard  Toy  of  Rich  mood,  grocer. 

5  John  Fielder  of  Eshcr,  yeoman, 

6  James  Vinal  of  Esher,  wheelwright. 

7  John  Otway  of  Ashted,  yeoman. 

y  Thomas  Puplett  of  Banstead,  yeomin. 
9  John  Start,  of  Epsom«  chandler. 

10  Geori^e  Hartof  Croydon,  cnllico-prirtter. 

1 1  William  Bridgestoc(  of  Croydon,  farnier. 
If!  John  t^owles  of  Croydon,  wheelwright. 

,  .Alt,  Gen,  Call  Samuel  Maddo^;  wboap- 
{learing  in  conrt,  waf  swpni. 

King*t  CountcL  Mr.  Maddox,  Pray  relate  to 
my  loni  and  the  gentlemeo  of  the  jury,  what 


you  know  concemiDg  the  pritoners  at  the  bwy 
or  either  of  them. 

Maddox,  (Looking  on  the  prisooers  at  the 
bar.)  1  know  both  of  them ;  Mr.  Cbadwiek 
was  a  lieutenant,  and  Mr.  Battra^ h  served  ii 
an  ensign  in  the  Manchefter  regiment,  hi  th^ 
rebel  army. 

King\  Countel.  Pray  how  did  Mr.  Cbadwiek 
appear  ;  did  he  appear  as  an  officer  ? 

Maddox,  Chadwick  wore  a  laced  hat  with 
a  white,  cockade  in  it,  and  I  saw  both  of  tkem 
mareb  from  Manchefter;  and  when  tbey 
marched,  Mr.  Battraffh  had  on  a  Scotch  pbud 
sash,  lined  with  a  white  ribband ;  I  waa  with 
them  when  they  marched  from  Mancheater  to 
Winslow ;  there  were  a  great  many  men  listed 
aa  we  went  on  the  road. 

King^i  Counsel,  Can  you  take  upon  you  Io 
say  that  either  of  the  prisoners  at  Uw  Mr  ui* 
listed  any  ? 

Aladtloj:,  I  cannot  be  positire  to  that ;  bnl 
there  were  a  great  many  men  enlisted  by  cap- 
tain Deacon  upon  our  march  from  Ataaobea- 
ter.  Both  the  prisoners  appeared  on  horKfaaek 
as  officers ;  and  1  myself  carried  the  colottn 
out  of  Manchester .    And  as  we  were  dpoo  the 
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road  CD  our  march,  1  saw  the  prisoner.  Bat* 
trtfj^,  ^rry  the  colours  once  or  twice,  whereon 
was  the  fnotto,  '*  Liherty  and  Property, 
Church  and  Kin(|^." 

Kint;'t  Counsel.  Did  any  thiii|f  remarkable 
ha|men  at  WinsUiw,  relating^  to  the  firisoners  f 
Din  they  act  as  officers  ? 

Maddox,  I  know  Dothingr  at  all  particular 
there. 

King*M  CounteL  What  roote  dkl  yoa  take 
when  yuii  !eA  Winslow  ? 

Maddox,  We  marche«l  on  for  Derhy. 

King*M  CounseL  EMd  the  prisoners  all  alon^ 
appear  as  officers  and  act  as  such  f 

Maddox,  Yes.  they  did,  Chadwick  as  • 
lieutenant,  and  Battragh  as  an  ensign :  I  saw 
them  at  Penrith,  and  at  Preston ;  Battragfa 
beloniped  to  captain  JamesDawson's  company, 
btit  I  do  not  know  Bhat  comiMiny  the  other  pri- 
aoner  belonged  to ;  and  I  taw  both  of  them  rt* 
viewed  hy  tne  young  Preteoder. 

King*M  Coumei,  And  what  farther  happened? 
Tell  my  lord  and  the  gentlemen  of  tlie  jury 
every  tning  you  know  relating  to  this  matter. 

Maddox:  I  cannot  say  any  thing  more  that 
IS  very  material,  only  that  fV^li'm  Manchester  all 
tbe  way  they  acted  as  cifflcers. 

King^s  CounseL  Do  you  remember  any 
thing  tnat  was  remarkable  when  yoa  came  to 
Lancaster? 

Maddox,  I  remembef  that  all  the  officers 
were  rery  merry  there,  and  Mr.  Chadwick  pro- 
posed ti>  entertain  them  with  a  tune ;  and  my- 
self, and  most  of  the  rebel  officetv  went  into 
Lancaster  church,  and  went  up  into  the  organ 
fraJlery,  and  Mr.  Chadwick  played  atdneoo 
flte  organ. 

Kin^i  Counsel  What  tone  did  he  play  ? 

Maddox,  He  played,  **  The  king  shall  et\|oy 
his  Own  again;'*  and  we  were  all  very  merry. 

King^s  Counsel,  Pray  inform  the  Conrt,  if 
you  *aw  any  of  the  prisoners  at  Cariisle. 

Maddox,  Yes,  1  saw  both  the  prisoneia  at 
Carlisle,  in  the  room  with  tlie  young  Pretender. 

KingU  Counul,  How  came  they  in  particu- 
lar to  be  in  the  room  with  the  young  Pre- 
tender? 

Maddox,  We  were  all  drawn  up  together  te 
take  feave  of  him,  before  he  leftCfarlisle. 

King's  Counul,  Was  the  toMrn  of  Cnriisle 
ikit  in  a  posture  of  defence  agaiust  the  king's 
forces? 

Mkdthx.  Yes;  we  npttOsed  his  majesty's 
forces,  and  t  saw  both  the  prisoners  mount 
guard  ID  the  town  hall,  where  a  guard  was 
placed  a  day  or  two  after  the  Pretender  left  the 
town. 

Kind's  Coumel.  Were  fon  pMent  when  the 
towti  was  tarrendered  to  his  royal  highness  the 
duke  of  Cumberland  ? 

Maddox,  I  Wks;  and  both  the  prisoners 
were  pot  into  the  aisles  of  the  church,  amongst 
the  other  rebel  officers. 

[ipross-evamioation.] 

i'ruoiier*!  CcumeL  How  long  hhve  yon 
known  Battiigh,  or  Bttteagfh  na  tbq^  call 
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Madd&x,  I  have  known  him  two  years  and 
upwards,  he  was  an  attorney's  clerk,  and  came 
and  persuaded  me  to  join  with  the  young  Pre- 
tender's army,  before  1  had  an  inclination  so 
to  do:  this  we  tnlked  of  privately  in  his  bed- 
chamber ;  he  told  me  he  had  new  linen  made 
OQ  purpnae,  and  was  going  to  the  sadler's  to 
bespeak  bags  to  carry  his  linen  and  other  things 
in. 

Primner^s  CmmseL  Had  not  you  and  the  pri- 
•oner  a  quarrel  at  Cariisle?  1  think  you  had  a 
trial  of  skill  tlivre. 

Maddox.  That  I  oonfhts,  and  I  will  tell  you 
what  it  was  about ;  it  was  about  a  very  foolish 
affair.  Provisions  being  a  little  scarce  at  Car- 
lisle, I  had  some  sausages,  and  the  prisoner 
would  have  them  from  me,  and  I  not  earing  to 

Kfrom  them,  caused  a  quarrel,  and   we 
lit  together. 

Prisoner* s  Counsel,  Did  not  yon  tell  htM 
you  would  do  for  him,  or  be  revenged  on  him, 
or  some  words  to  that  purpose  ? 

Maddox,  No,  never  as  I  remember ;  f  would 
not  swear  any  man'alife  away  for  a  sausage. 

Frisoner^i  Counsel  Do  not  you  swear  in  ex- 
pectation of  saving  your  lite  ? 

Alt.  Gen,  Jl  is  not  s  proper  question  ;— that 
has  been  answered  already. 

Sir  J.  Strange,  Do  you  expect  to  save  your 
life  by  false  swearing  ? 

Maddox,  No,  1  dS  not  indeed ;  I  will  swear 
nothing  but  the  truth  ;  and  what  I  have  sworn 
in  thisiiononrable  court,  is  all  matter  of  fact. 

King^s  Counul.  Pray  call  Thonaa  Craig ; 
who  appeared,  and  was  sworn. 

King^sCoumrL  Weil,  8ir,  what  have  you 
to  say  to  either  of  tlie  prisonera  that  stand  by 
you? 

Craig,  I  know  Mr.  Chadwick  very  well ; 
but  1  cannot  say  that  I  have  so  much  know- 
ledge Of  Battrngh.  I  remember  seomg  Mr.- 
Chadwick  at  Blanchester,  with  a  cockade  in 
his  hat:  then  I  afterwards  saw  him  march  tirom 
Manchester  to  Winalow,  as  a  lieutenant:  I 
saw  him  at  several  otiier  places  on  the  road« 
and  also  at  Penrith,  where  he  still  appeared  aa 
a  lieutenant. 

King^M  Counul.  Then  yon  are  sure  he  was  m 
lientenant  in  the  rebel  army? 

Craig,  Yes ;  he  marched  fcom  Manchester 
to  Penrith  Moor  as  such,  then  I  saw  him  at 
Carlisle,  and  there  he  mounted  i^uard  as  a  licu« 
tenant.  I  am  sure  that  I  saw  him  once  mount 
gnaiti. 

[Cros8-ezamination.3 

Prit(nuf*M  Counsel,  Do  not  you  expect  to 
have  a  fVee  pardon  ? 

Craig,  As  to  that  I  must  trust  to  hie  ma^ 
jesty's  mercy. 

Pritoner's  Counsel,  How  came  von  to  kabi^ 
Mr.  Chadwick  so  well ;  do  yon  know  him  tb 
tery  well  that  you  can  be  poiitive  to  him  ? 

Craig.  I  have  known  him  many  years,  and 
I  belonged  to  the  Manchester  regiment. 

King*t  Counul.  Call  Austin  Coleman ;  «rlM> 
was  produced  and  sworn. 

King*$  €awnd.  €ftve  tn  teoottlK,  ttr.  Colo* 


363] 


20  GEORGE  IK 


Trial  of  Chndwick  and  Buttragh. 


[Sfii 


VMui,  to  my  Wrds  and  the  jury,  what  you  know 
of  the  prifonen  at  Ibe  her. 

Coleman  being  8«voni,  and  looking  on  IImbi, 
ami  then  pointing  to  Battnigh. 

That  gentleman'a  name  ia  Battivgh,  and* I 
bafo  aeen  him  at  Uerby;  and  the  other  ia 
Chtdwicb,  and  him  1  hate  aeen  at  Nan- 
cbeeter ;  there  he  appeared  as  an  officer  with 
a  plaid  aaah,  and  a  laced  hat,  with  a  white 
cockade  in  il ;  1  ilid  not  aee  Battragh  liare  any. 
They  both  appetred  ai  officera  in  marching 
aJong;  they  were  aonetimea  on  foot,  and 
aometimea  on  horaeback. 

King*f  CounnL  lio  yoa  know  any  thing  of 
their  being  at  Carlisle  ? 

Coleman,  I  aaw  ihem  both  in  the  guard-room 
with  captain  Fletcher. 

King*s  CountcL  Did  they  wear  their  aaahea 
there,  as  other  officera  did  P 

Coleman.  I  cannot  remember  that ;  hut  when 
the  town  was  surrendered  to  the  duke  of  Cum- 
berland, they  were  put  into  the  church  with 
other  rebel  officers. — I  am  aura  of  that 

Ormsbtt  Mae  Cormaek  was  next  produced 

and  sworn. 

King't  Counsel,  Do  you  know  cither  of  the 
prisoners  ? 

Mae  Cormaek,  Yes,  1  hafe  aeen  both  of 
them  in  tlie  ^lanchester  rq^iment ;  1  saw  Bat- 
tragh  with  tbt^  rebel  army,  and  he  carried  the 
colours  from  Peuritli  to  Carlisle. 

King's  CounuL  And  did  you  see  him  at 
Carlisle  ? 

Mac  Cormaek.  Yen,  I  saw  him  there  when 
the  town  was  besiegni  by  the  duke  of  Cum- 
berland. 

King*i  CtniuMel.  Did  he  e? er  mount  guard 
at  Carlisle.^ 

3/ac  Cormaek  Nut  to  my  knou ledge ;  but  I 
hsve  s«*en  liim  in  the  guard  room,  with  a 
swonl,  a  sa^h,  and  a  rockaJe. 

Kihg^t  CouKiel.  And  yuu  always  took  him 
to  be  au  othct-r  there,  did  you  nut  i* 

Moc  Corutntk.  YfS,  for  1  rery  well  remem- 
ber tliat  he  was  walking  up  antl  duwn  the 
castle  yaril,  as  an  officer,  when  tlie  amis  were 
distribuiiii(r  lo  the  rebel  soldiers  there,  and  Mr. 
Chadwic-k  has  with  them. 

John  Collins^  a  boy  of  13  j'ears  of  age,  waa 
called  and  sworn. 

Prisoner's  Counsel.  Do  you  know  the  nature 
of  an  oath,  child  ? 

CoUint,  Yes,  I  do ;  I  know  I  am  sworn  to 
speak  the  truth,  and  I  shall  nerer  be  happy  if  I 
do  not. 

King's  Counsel.  Do  you  know  either  of  the 
prisoners  ?  wera  you  among  the  rebels  at  Car- 

Collius.  Yes,  I  was,  and  was  a  serraiit  to 
captain  Lowther,  and  uc  were  taken  prisoners 
by  the  duke  at  Carlisle,  where  on  my  knees  1 
begged  my  life  of  hia  royal  highness,  which  he 

rnerouslv  granted,  audi  God  bless  him  for  it. 
law  boili  the  prisoneraaiCarliale,  and  there 


tliey  always  acted  as  officers  in  the  Mancliestcr 
regiment ;  Chad  wick  as  a  lieutenant,  and  Bal- 
tragh  as  an  ensign :  I  know  them  both  per* 
tectly  well. 

King's  Coutuel.  Pray  call  captain  Neret, 
who  waa  sworn. 

King's  Counsel.  I  think  when  Cariisle  sur 
rendereil  to  his  royal  highness  the  duke,  you 
had  a  command  from  hia  niyal  highneaa  to  go 
to  the  rhurch  where  the  officera  were  priaoners, 
and  to  take  their  names. 

Capt.  Nevet.    Yes,  1  hail.  Sir. 

KifigU  CounuL  Do  you  remember  to  hare 
seen  eitbi  r  of  the  prisoners  at  the  bar  at  Car- 
lisle? 

Cant  Nevet.  Perfectly  well :  The  first  time 
that  I  saw  them,  Mr.  Chadwick  save  in  his 
name  as  a  lieutenant  in  Townley^s  Rlancbeater 
reginaent;  and  the  other  prisoner,  Battragh, 
toU  me  he  was  an  ensign  in  the  aama  ngi- 
ment ;  I  noted  it  ao  io  m  v  paper :  and  oa 
making  a  report  to  hia  royal  bignneaa  the  duke, 
and  giving  in  a  list  of  their  names  and^qualities, 
I  was  ordered  to  go  the  neat  morning,  and  I 
went  accordingly,  and  csIUmI  all  the  priaonera 
over  by  th«r  name8,anil  they  anawnred,  Chad- 
wick as  a  lieutenant,  and  Battragh  as  enaign. 

The  king's  witnesses  being,  all  gone  through, 
and  neither  of  the  priaoners  making  any  de« 
fence,  or  calling  any  witnesaea  to  their  charac* 
tori,  the  jury,  witnout  going  out  of  court, 
found  both  the  priaoners  guilty  of  high  trea« 
aon ;  and  the  Court  ordered  the  irona  to  be  put 
on  Mr.  Chadwick  again. 

The  prisoner  Chadwkk  waa  executed  on 
Rennington  Common,  on  Wednesday  the  SOth 
of  Julyi  1746,  according  to  his  sentence ;  and 
his  head  was  preserved  in  spirits,  and  sent  down 
to  Carlinle  or  Manchester,  to  be  put  up  as  those 
of  Townley  and  Fletciier^s  had  been  on  Temple 
Bar  ;  but  his  body  was  delivered  to  his  friends 
to  lie  buried. 

He  was  about  32  years  of  aire,  of  very  ho- 
nest aud  creditable  parents  in  Manchester,  and 
\\  hose  father  theu  hved  there,  and  followed  tba 
trade  of  a  tallow -chuudU'r  and  soap-boiler. 
This  uui'ortiioatc  inau  was  bred  up  to  the  same 
trade ;  but  he  p!ayiiig  pr^'lty  weil  on  several 
instruments,  kept  snine  of  the  most  mdite  com- 
pany of  the  place,  and  never  fullowed  any 
tracle. 

lie  was  a  person  of  groat  resolution,  and 
could,  as  he  used  to  say,  look  death  in  the  face 
with  as  much  pleasure  as  he  could  a  friend 
who  came  to  lisit  him,  and  could  meet  it  with 
as  much  !;ood-will.  His  Miaviour,  during 
the  H  bole  time  of  his  confinement,  was  always 
cheerful  and  merry,  taking  all  manner  of  plea- 
sures the  Gfaols  aiforded  ;  and  freouenlly  de« 
daring,  that  w  hat  he  bad  done '  he  waa  not 
sorry  for,  for  if  it  was  to  do  again,  he  would 
act  in  the  same  manner. 

The  roorniog  of  his  execution,  whilst  they 
were  al  brcaklast,  .Mr.  Chadwick  aaid  to  Mr. 
Berwick,  Ah !  Duke  ^for  this  is  the  name  that 
Berwick  went  by  in  the  rebel  army)  our  time. 
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draws  rery  near;  tboai;^h  at  to  my  ptrt,  1 
am  as  hearty  as  ever  I  was  in  my  life.  Mr. 
Bern  ick  replied.  As  to  my  part,  I  think  we  all 
look  pretty  well,  and  1  declare  death  don't 
shock  me  in  the  lea^vt.  I  hope  God  will  be 
merciful  to  as  all ;  tor  I  can  lay  my  hand  on 
my  heart,  and  say,  the  (i^reotest  injury  I  ever 
did  waa  to  myself  and  relations ;  and  though  1 


have  bronght  them  and  myself  to  disgracet 
they  have  been  so  kind  as  to  fomire  me,  and 
would  ha? e  saved  ray  life  had  it  been  in  their 
power. 


The  other  prisoner  Rattrsgh  receifcd  his 
majesty's  most  gracious  reprieve. 


510.  The  Trial  of  Thomas  Theodorus  Deacox,  for  High  Treason, 
at  the  Court-house,  St.  Margaret Vhi II,  Southwark,  July  17  : 
SO  George  11.  a.  d.  1746. 


The  Court  he'm^  sat,  the  f(»IIowing  Judges 
being  present,  tIz.  lord  chief  justice  Willea, 
Mr.  justice  Abney,  and  Mr.  justice  Foster, 
Tliomas  Deacon  was  put  to  the  bar. 

King^i  Counsel.  Call  Mr.  Samuel  Maddox ; 
%bo  appeared  and  was  sworn. 

King^s  Counsel.  Mr.  Maddox,  gire  an  ac- 
•oant  to  the  Court  and  jury  what  you  know 
of  the  prisoner  that  stands  by  you. 

MaddoM.  1  sa\r  him  at  the  Bull  Head  at 
Hanchester,  where  he  sat  at  a  table,  writing 
down  the  names  of  such  as  enlisted  in  the 
Pretender's  service ;  for  which  he  was  paid  for 
ofery  name  enlisted,  one  shilling.  There  were 
^eral  blue  and  white  ribbands  lying  before 
him,  which,  \«hen  he  was  not  writing,  he 
made  up  into  favours,  and  gave  them  to  the 
men  enlisted.  I  saw  him  march  from  Man- 
chester to  Winslow  as  an  officer,  wearing  a 
pbid  waistcoat,  witU  Isced  loops,  a  broad 
sword  by  his  side,  a  brace  of  pistols  stuck  in 
his  girdle,  and  a  cockade  in  his  hat.  When 
Imb  Seat  up  for  volunteers  at  several  places, 
be  made  a  very  long  speech,  invitiujir  all  gen- 
tlemen volunteers  to  come  and  serve  Charles, 
Prince  Regent,  and  they  should  have  good 
quarters,  m  well  us^-d  hy  the  officers  and  enter 
into  present  pay,  and  when  they  came  to  Lon- 
don, they  should  receive  five  guineas  to  bear 
their  oxpences  home,  if  they  thou^lit  proper 
to  letve  the  service,  and  should  receive  ttiaoKS, 
and  have  a  protection.  At  VVinsIow  he  was 
ordered  bv  the  Pretender  to  march  to  Derby 
as  a  guide,  with  ammunition,  &c.  that  had 
been  seized ;  and  at  Leake  he  went  with  Tho- 
mas Syddall  and  James  Brodshaw  to  raise  re- 
emits,  and  joined  the  rebel  army  again  at 
Manchester.  That  at  Preston  he  commanded 
his  eompany,  and  gave  directions  to  the  offi- 
cers under  4)im,  who  obeyed  him  ;  and  that  at 
Carlisle  he  mounted  guard  in  the  town- hall 
dnring  the  siege. 

TAosMf  Bradbury f  another  witness,  swore, 
That  the  prisoner  was  a  captain  in  the  rebel 
army,  and  was  dressed  as  above.  That  he, 
the  witness,  being  a  servant  to  a  printer  at 
Mmncfaester,  the  prisoner,  with  other  rebels, 
esme  to  him,  in  the  absence  of  his  master, 
and  compelled  him  to  print  a  treasonable  paper, 
whkh  they  called  a  Manifesto,  and  likewise  an 


advertisement ;  both  which  were  delivered 
into  court  and  read.  The  advertisement,  or 
hand  bills^  were  distributed  by  the  rebels,  of- 
fering all  fitting  encouragement  to  such  *as 
would  enlist  with  them ;  and  Uiat  he  the  said 
Deacon  was  in  a  ^reat  hurry,  and  came  se- 
veral times  to  the  priuting-oflace,  and  tlireaten- 
ed  Mr.  Bradbury,  if  he  did  not  get  the  pa* 
pers  ready,  he  should  be  severely  punished ; 
and  that  he  the  said  Deacon  brought  with  him, 
when  he  came  for  the  said  papers,  a  great 
number  of  horse  belonging  to  the  rebel  army, 
who  threatened  lo  poll  down  the  house. 

Tkvmai  Crai^f  another  witness,  swore,  That 
he  saw  the  prisoner  mount  guard  at  Man- 
chester, Preston,  and  Carlisle;  that  be  was 
lieutenant  colonel,  and  promoted  for  his  great 
diligence  in  raising  recruits. 

Captain  Nevet  swore,  that  the  prisoner  said, 
his  name  was  Thomas  Deacon,  and  that  be  waa 
a  captain  in  the  Manchester  regiment.— Capt. 
Carey  confirmed  capt.  Nevet*s  testimony. 

The  prisoner  had  no  witnesses  to  produce, 
so  the  jury  found  him  guilty  of  the  inuictmentj 
Death. 

3Ib.  Deacon's  Case,  July  17,  1746. 
(J,  Faster^s  "Reports^  p.  9.) 


it 


In  Mr.  Deacon's  Case,  his  counsel  obiected 
to  the  receiving  the  evidence  of  a  printer 
touching  the  prisoner's  obliging  him  to  print 
the  Pretender's  Manifesto  at  Alanchester,  and 
his  publishing  of  it  there,  while  the  rebel  army 
was  in  the  town  ;  and  also  to  the  reading  the 
Manife^to.  They  insisted  that  this  ought  not 
to  be  given  in  evidence,  because  it  is  an  overt 
act  nut  laid  in  the  indictment ;  and  also  be- 
cause the  orders  were  given  and  the  Manifesto 
printed  and  published  in  Manchester,  and  all 
the  overt  acts  are  laid  in  Cumberland.* 

*'  But  it  was  answered  by  the  Conrt(loid  chief 
justice  Willes,  justice  Abney,  and  justice 
Poster),  that  an  overt  act  not  laid  may  be  given 
in  evidence,  if  it  be  a  direct  proof  of  any  of  the 
overt  acts  that  are  laid. 

*  See  Leach's  Hawkins's  Pleas  of  the 
Crown,  book  2,  c.  46,  §  184.  £ast's  Pleas  of 
the  Crown,  c.  a,  §  57,  61^  65. 
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<*  Oae  of  ibc  orert  acts  charged  in  this  in- 
didment  is  the  asseoibliud:  oimI  inarching  wotio 
gucrino,  in  order  to  de|M»sc  the  kii*^,  aud  to 
set  the  Preteoder  on  the  throne.  It  Is  proved 
that  the  prisoner  with  the  rest  of  the  rebel 
army  was  at  Manchester,  aoti  appeared  in  an 
hostile  manner  there.  Now  what  stronger  proof 
can  there  be  that  the  prisoner  joined  this  army 
lor  the  purpose  nteotioned  in  the  indictment, 
than  his  causing  to  he  printed  and  disfiersM 
among  the  people  the  Pretender's  Manifesto  ? 
It  never  was  doubted  that  the  being  present 
with  rebeb  and  joining  in  proclaiming  the 
Pretender,  might  be  jgiven  in  evidence  on  such 
an  Indictment  as  this  ;  and  yet  that  circum- 
•tanoe  was  never  expressly  laid  in  any  indict- 
ment. But  it  is  sufficient  that  it  proves  quo 
animo  the  rebel  army  was  raised,  and  quo 
animo  the  prisoner  joined  it. 

**  As  to  the  objection  that  this  fact  was  not 
ooromitled  in  Cumberland  wtiere  all  the  overt 
acts  are  laid,  Mr.  nistioe  Abney  and  Mr.  jus- 
tice Poster  held,  that  it  is  indeed  neces«arv  on 
this  indictment  that  some  overt  act  laio  be 
proved  on  the  prisoner  in  Cumberland ;  but 
that  being  done,  acts  of  treason  tending  to 
prove  the  overt  acts  laid*  though  done  m  a 
Ibreign  county •  mav  be  given  in  evidence,  f 

**  And  the  Manifesto  was  read. 

**  Lord  Chief  Justice  Willes  declined  giving 
any  opinion  on  the  second  point.  But  no  ob- 
jection was  made  during  tlie  whole  course  of 

*  This  expression  seems  to  be  preferable  to 
the  former,  riz.  **  if  it  be  a  direct^roof  of  any 
of  the  overt  acts  that  are  laid.'*  That  the  pri- 
soner at  Manchester  in  Lancashire  caused  to 
be  printed  and  dis^iersed  among  the  people  the 
Pretender's  Manifesto,  cannot,  1  think,  without 
■ome  violence  to  language,  be  denominated  a 
direct  proof  that  the  prisoner  and  others  being 
armed  and  arrayed,  &c.  did  fiidsely  and  traitor- 
ously assemble,  and  join  themselves,  Sec.  in 
Cumberland  (see  the  indictment  in  Townley*s 
Case,  p.  339,  of  tliis  volume)  though  it^certainly 
tendea  to  prove  that  overt  act  iu  as  much  as 
when  the  arming  arraying  and  assembling  bad 
been  established  by  other  evidence,  the  prisoner's 
causing  to  be  printed,  &c.  was  a  direct  proof  of 
his  purpose. 

f  ISee  the  fourth  Resolution  in  sir  Ilenr)' 
Tane's  Case,  and  the  note  thereto,  ante,  vol.  6, 
p.  193. 
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thr  trials  to  the  giving  evidence  of  overt  acta 
in  a  county  different  from  that  whefe  the  hxl 
was  laid,  an  overt  act  having  beca  first  proved 
in  the  proper  county.  And  that  sort  of  cvi« 
deooe  was  given  in  almoat  all  the  trialaL"* 

This  unfortunate  young  man,  who  was  about 
22  years  of  age,  wiw  the  son  of  Dr.  PeaosB  of 
Manchester,  who  gave  him  a  liberal  edwation, 
and  designed  to  have  brought  him  op  to  his 
own  prot'ession ;    but  he  was  unhappdy  pre- 
judiced in  favour  of  the  Pretender  agaiosl  die 
present  royal  family,  by  the  company  he  fre- 
quently conversed  with  ;   and  by  their  persua- 
sion, took  on  in  the  rebel  army  as  soon  as  it 
came  into  Manchester,  and  he  had  often  de- 
clared before  the  rebels  came  to  the  town,  that 
he  would  join  them  as  soon  as  they  did  %  and 
was  one  of  the  most  f4renuous  zisJots  for  the 
cause  amongst  them. 

It  was  very  unfortunate  for  hb  famify  bis 
taking  a  commission  in  the  Pretender's  service, 
for  by  his  example  his  two  other  brothers  did 
the  same,  one  of  whom  die<l  in  the  Pretender's 
service,  and  Charles  the  younger  waa  condemn- 
ed, but  reprieved  on  account  of  his  youth. 

Uis  great  activity  in  the  service  mado  him 
so  far  taken  notice  of  by  the  yoiug  Pretendor, 
that  he  was  made  lieutanant-oolonel  of  thr 
regiment,  and  was  to  have  been  colooel  of  the 
same,  as  soon  as  colonel  Townley  bad  raised 
his  new  regiment  of  horse. 

His  taking  leave  of  his  brother,  Charles 
Deaoon,  in  the  county  gaol,  waa  very  moving ; 
his  brother  declaring  he  hisd  rather  have  aof- 
fered  with  him,  than  to  survive  him ;  and  that 
was  the  only  time  anv  particuhur  alteration 
could  be  discerned  in  him,  and  then  be  wu 
in  great  agonies,  and  wept. 

He  was  executed  with  Townlev  ind  theivit, 
on  KeuDington- common,  on  Wednesday  the 
30th  of  July  1746,  m  tlie  same  manner  as 
Townley.  His  body  was  delivered  to  his 
friends  to  be  buried,  and  his  Ibead  was  preserved 
in  spirits,  and  sent  down  to  Cariisle,  or  Blan* 
Chester,  to  be  put  on  one  of  the  gates. 

*  Tlie  like  evidence  was  given  in  most  of 
the  trials  after  the  rebellion  of  1715,  apd  ad- 
mitted bv  the  judges  upon  the  commissioa  ia 
the  north  this  summer.      Former  Ediiitm. 
See  the  Cases  of  Layer,  vol.  16,  p.  04,  and  sir 
I  Wea.  Perkins,  vol.  13,  p.  63,  of  thia  r-dledion. 


511.  The  Trial  of  John  Berwick,*  for  Flijjh  Treason,  at  St.  Mar- 
garetVhill,  Southwaik,  July  17:  120  (iKOKOE  IL  a.  d.  I746. 

John  Berwick  was  then  brought  to  the 
bar,  and  being  arraigned  on  the  same  indict- 
ment with  the  other  Manchester  officers,  the 
jury  were  sworn  to  try  him.    The  treason,  aud 


•  See  East's  Pleas  of  the  Crown,  c.  «.  s.  06. 


overt- acts  of  treason,  were  laid  to  be  com* 
mitted  on  the  lOih  of  November. 

The  first  witness  for  the  king  that  was  called 
and  sworn,  was  Samuel  Maddox ;  and  be  de- 
posed. That  be  had  ofWu  seen  the  prisoner,  par- 
ticularly at  NanchesteTi  aud  other  plioeii  ai^ 

l\ 


969] 


Jitt  High  Treaton, 


A.  D.  1746. 


[S70 


ibat  be  alwtys  appeared  as  an  officer,  and  gaTe 
Ilia  command  ;  that  he  law  him  at  Carlisle ;  and 
that  be  was  there  when  the  town  surrendered. 
— Mr.  Bowker,  the  Manchester  constable,  said, 
That  be  saw  bim  in  the  town,  and  he  appeared 
in  the  same  garb  as  the  other  officers  beiongiog 
to  the  regiment  which  they  called  the  Man- 
chester regiment 

The  Counsel  for  the  Prisoner  insisted,  that 
the  charge  was  not  prored,  for  that  in  all  eases 
of  high- treason,  there  must  be  two  positive 
witntssn  to  prove  the  fact,  and,  as  thev  an- 
^Kbended,  that  was  not  done  snfficientiy  by 
tbe  two  witnesses  that  had  been  esnmtneg ; 
•o  which  the  king's  counsel  called  ca^t.  Ntvet 
and  capt.  Carey,  who  both  appearing,  and 
beiog  Bwoni,  deposed.  That  when  they  went 
into  Oaf  lisle  by  the  duke's  order,  to  take  an 
aeooant  of  what  rank  all  tbe  officers  were,  tbe 
prisoner  gave  in  his  name  to  them  as  a  lieute* 
•ant  jfk  the  Manchester  regiment* 

The  Prisoner  calling  no  witnesses,  the  jury 
fonnd  him  Guilty. 

/own  Berwick's  Case,  Jultf  17, 1746. 
(ToiUrU  Repcrti,  p.  lO.J 

**  In  tbe  case  of  John  Berwick,  there  was  only 
•M  wit«ess  that  proved  him  to  have  been  in 
arms  with  the  rebels.  This  witness  proved 
that  he  was  inrolled  and  reviewed  as  a  lieute- 
MAt  in  tbe  regiment  caHed  the  Manchester  re- 
giment, and  did  duty  as  such  at  Penrith  and 
Cirlisk. 

,  **  Two  other  witnesses  (officers  in  tbe  duke's 
avfliy)  swore,  that  ailer  the  surrender  of  Car- 
lisle,  they  were  ordered  by  the  duke  to  take  an 
MOMMit  of  the  names  of  the  officers  and  of 
iMr  respective  ranks  in  the  rebel  garrison ; 
that  accordingly  they  went  to  the  prison  where 
tbe  officers  were  con6ued  apart  from  the 
camnion  men,  and  took  such  account  of  them  ; 
that  tbe  prisoner  Berwick  appeared  aoiong  tbe 
aitoers,  and  gave  in  his  naaie  to  them  as lieu- 
fnant  in  tbe  Manchester  regiment. 

«'  Lord  Chief  Justice  Willes  and  Mr.Justice 
Abaey  were  of  opinion,  that  this  declaration  of 
tbe  piisoaer  is  not  to  be  considered  as  s  bare  con- 
fsssion  aiWr  the  fact,  but  as  an  evidence  of  the 
ibot  itstlf,  viz.  That  the  prisoner  did  appear 
and  take  tbe  rank  of  a  lieutenant  in  the  rebel 
farrisan.  Tbey  thought  too,  that  a  oonfes- 
aioa  after  the  fact  proved  by  two  witnesses,  was 
avffieient  to  convict  within  the  7  W.  8. 

•'  Mr.  Justice  Foster  doubted  whether  this 
declaration,  being  made  after  the  surrender,  can 
be  conndered  in  any  other  light  than  aa  a  con- 
fession after  the  fact.*    And  with  regard  to  a 


Upon  further  consideration  1  doubt  tliere 
too  much  refinement  in  this  distioctwn. 
Foster,  1  Disc,  c  3,  s.  8,  p.  332. 


confession  after  the  fact,  he  said  he  ncTer 
doubted  whether  it  might  be  given  in  evidenca 
as  a '  corroborating  proof.  ^Hii  doubt  was, 
whether  it  being  proved  by  two  witnesses  is  a 
conclusive  evidence,  or  an  evidence  sufficient 
of  itself  to  convict  without  other  proof,  sinca 
the  7  W.  3,  seems  to  require  two  witnesses  to 
overt- acts,  or  a  confession  in  open  court.*^  And 
he  says  further,  ii.  343,  "  I  would  not  in  any 
thing  I  have  said,  be  understood  to  arraign  tba 
ceemng  ui  t^e  case  of  Berwick,  befi)re»raaii- 
tioned  ;  he  was  found  in  a  prison,  {^signed  by 
the  duke  (of  Cumberland),  after  this  surrenderi 
to  the  omcers  in  the  rebel  garrison,  and  ta 
none  but  officers,  whither  he  went  with  tba 
rest  of  them.  Re  appeared  among  them,  and 
took  tbe  rank  of  an  officer.  These  facts,' to- 
gether  with  bis  declaration,  all  proved  by  twa 
wituesses,  were,  1  think,  pro^ierly  considerad 
by  two  learned  judges,  not  as  a  bare  confemoa 
after  the  lact,  but  as  an  evidence  upon  the  spot, 
and  in  tbe  very  sceoa  of  action."  94e  more  re- 
lating to  confessions  in  Foster's  Reports,  p.  341, 
343,  343,  844.  East's  Pleas  of  the  CffOWiH 
c.  2.  s.  66. 

Berwick  was  convicted  upon  the  evidence  of 
the  officers  and  of  tbe  other  witness. 

This  prisoner  waa  about  33  years  of  age,  and 
was  a  housekeeper  in  Manchester,  and  a  con- 
siderable dealer  in  chequed  linnen,  where  ha 
kept  a  shop,  and  had  a  good  trade ;  but  not 
being  so  diugeat  as  young  tradesmen  should 
be,  and  loviuff  his  pleasure  too  well,  it  is  thought 
he  was  running  behind- haod  in  the  world ;  and 
that  not  beipg  able  to  settle  his  accounts  with 
his  creditors,  was  the  principal  reasou  that  in- 
duced him  to  take  on  with  the  rebels. 

The  commission  be  bore  was  a  lieutenaocy 
in  the  Manchester  regiment,  given  him  by  tba 
Pretender ;  to  whom  he  bad  been  well  recom- 
mended as  a  man  of  unilaunted  courage  and  re» 
solution,  firm  to  his  party,  staunch  ia  his  prin- 
ciples, and  of  a  bold,  enterprizhu;^  disposition, 
of  which  he  discovered  manifest  tokens  oil 
every  opportunity  that  oBfered. 

He  was  executed  also  an  Kenoington-Com* 
men,  with  Townley  and  the  rest,  according  ta 
the  sentence,  on  VVednesday  the  30th  of  July, 
1746,  and  his  bead  was  put  into  spirits,  and 
sent  to  Manchester  or  Carlisle,  to  be  put  up 
in  one  of  those  places ;  his  body  being  delivered 
to  his  friends  to  be  buried. 

*  Tbe  like  evidence  was  held  sufficient  upott 
the  commission  in  the  north  this  summer ; 
upon  tba  authority  of  th^  judges  opinions  pre- 
vious to  the  Trials  of  Gregg  and  Francia.  [Vol. 
14,  p.  1371,  vol.  15,  p.  898.]  8ae  Faster*i 
discourse  on  high-treason,  chap.  3,  ••  8, 
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S\Z.  The  Trial  of  David  Morgan,  t)f  Monmouth,  but  late  of 
Derby,  esq.  for  High-Treason,  at  St.  MargaretVhill,  South- 
wark,  July  18:  20  George  IL  a.  d.   1746. 


Jdit. 


Jtmet  Glorer, 
Jotepb  Brookes, 
John  Mason, 
Joakio  Fautk, 
lUlph  Godfrey, 
IVillisru  fitnuunl. 


John  Voice, 
Thomss  denuBt, 
TlHwias  Symonds, 
Joho  Jeflferies, 
Henry  Rowed, 
John  Clement 


The  king's  counsel  opened  tbe  indictment 
(which  was  the  same  as  a^inst  aK  tbe  rest), 
•nd  proceeded,  and  called  the  fbltowing 
witnesses  to  support  tbe  same  agaittst  tbe  pri- 
■oner. 

Solkitor  General.  Call  Edward  Tew  (which 
was  done  aocordin|Hj)  who  appeared  in  ooort, 
and  was  sworn.— Pray,  Mr.  Tew,  inform  my 
lord  and  tbe  jury  what  you  know  relatiqf  to 
theprisoner  at  the  bar. 
^  Tern.  I  lire  at  Preston  neart  door  to  tbe 
sign  of  tbe  Joiners  Arms,  and  when  tbe  rebel 
amy  was  there,  I  ssusted  my  neigbbonr  to 
wait  on  some  com|iaoy  that  were  at  iSit  house, 
viost  of  whom  were  oflicers  bdonging  to  tbe 
rebels. 

Kifig^i  C<mnKL  Can  you  recollect  ever 
baring  seen  the  prisoner  there  f 

Tew.  I  remember  him  wry  well,  fbr  I 
watted  on  hhn  at  dfaincr,  when  lord  Elcbo  and 
bm  dined  there  together. 

Ki'ii^'j  Omfnel.  Do  yon  remember  any 
discourse  that  paaicd  ? 

Tew.  The  prisoner  asked  lord  Elcho  what 
number  of  men  the  young  Pretender  [which 
the  prisoner  called  Prince]  had  landed  with 
bim. 

King's  CounuL  And  what  answer  did  be 
maker 

TVv.  lie  said,  not  abore  half  a  doien ;  but 
tfie  number  soon  increased  when  tbe  clans  heard 
be  was  landed;  and  also  that  they  bad  17 
pieces  of  cannon. 

King*t  Ccutuei.  And  what  further  discourse 
liassed  between  them  P 

Tear.  The  prisoner  asked  lord  Elcbo  what 
religion  the  Pretender  professed  T 

King*s  Counsel,      And  what  was  tbe  reply  P 

Tea;,  My  lord  Elcho  shook  his  head,  and 
said  he  could  not  rery  well  tell ;  but  he  be- 
liered  his  religion  was  Id  seek. 

KingU  Counsel,    And  wliat  passed  theu  ? 

2ac,  The  prisoner  askeit  if  they  had  erer 
beat  up  for  rolunteers  in  Englautf,  and  lord 
Elcbo  said  they  had  not ;  and  the  prisMioer  ail- 
f  ised  him  to  beat  up  for  volunteers,  Sud  said  it 
would  be  an  easy  matter  to  march  forwards  tor 
London,  for  that  there  was  not  abore  3,000 
•oldiers  between  there  and  London,  and  most  of 
them  were  dragoons,  besidetafcw  undisciplined 
troops  that  were  raised  by  lord  Gower  and  lord 


Cbolmondeley,  who  wonkl  make  but  Eldeep- 
poaition. 

Xing*!  Coanse/.    Well,  Sir,  go  on. 

3V«.  1  know  nothing  more  that  is  pnrtioiilar 
that  passed  at  that  time ;  but  the  next  monaaf 
the  prisoner  came,  and  asked  for  lord  Etoho. 

Jung's  CoutueL  What  appenmnoe  did  ba 
make  then  P 

Ttw.  He  was  IB  a  white  ooefcade,  nad  bad  a 
sword  by  bis  side;  and  I  aaw  bim  sefeml 
times  walking  np  nad  down  tbe  town  wilb  tba 
rebel  oncers* 

King's  Cbaass/.  Did  yoa  see  tbe  yooag 
PMeoderP 

Tew.  He  marched  at  tbe  bead  of  tbe  iwi* 
meni,  and  did  not  lodge  (as  I  bare  beard)  but 
two  or  three  doors  from  the  boose  where  tba 
prisoner  at  tbe  bar  lodged. 

King*s  Counsel.  What  namber  of  people  da 
yoa  think  the  young  Pretender's  nnay  con- 
sisted ofp 

Tew.  Tbe  talk  in  town  was,  tbaltbeywera 
5,000  strong:  these  was  a  great  maay,  bat  ae 
to  the  numMT  I  cannot  be  peoitife. 

Kin^s  Counsel.  Do  yoa  imagine  be  wan 
forced  mto  tbe  rebels'  aemoe  P 

Tew,  He  was  anderno  force  that  I  saw,  §sr 
be  appeared  all  along  to  ba  one  of  the  bends  of 
them,  and  all  of  them  seemed  to  have  a  great 
regard  to  what  be  proposed,  partiaSarly 
aboat  tbe  proposal  he  nsade  for  beating  np  for 
folontecrs. 

KingU  CounuL  Will  yon  ask  this  witncM 
any  questions  P 

IVMoacr  to  Tew.  I  desire.  Sir,  that  yoa 
wonld  gire  the  Court  an  account  how  yoa  caoM 
to  know  that  my  name  is  Morgan. 

Xrw.  1  cannot  ssjr  now  tost  yonr  name  is 
Morgan,  but  I  am  rery  positive  lo  jroar  person. 
I  know  your  foee  very  well,  and  if  1  was  not 
well  assured  that  3[ou  are  the  very  same  ana, 
1  would  not  swear  it. 

King's  CountcL  Was  tbe  yoaiy  Pretender 
at  that  bouse  P 

lew.  I  do  not  know ;  bnt  tbey  said  that  ba 
lodged  a  few  doors  farther. 

Jokn  Barry  sworn. 

ICiRg'f  Counsel,  John  Barry,  I  desire  yon 
would  inform  the  Court  and  jury  what  yon 
know  relating  to  Mr.  Morgan,  tM  prisoner  at 
the  bar. 

Barry,  I  came  out  of  Monmouthshire  with 
my  roaster  and  the  prisoner  at  tbe  bar,  in  tbe 
month  of  November  last,  and  at  tbe  town  of 
Preaton  we  joined  tbe  rebel  army.  Abeot  a 
mile  on  this  side  of  Preston,  my  master  and  tbe 
prisoner  left  their  horses,  and  walked  to  Pres- 
ton on  foot,  to  avoid  any  suspicion  of  what  tbeir 
deoiga 
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Ki»^t  fymutl.  Awl  what  ptrt  did  tbe  pri ' 
MDcr  »t  tbe  Inr  ict ;  tod  tioir  did  be  brbmfe 
darioc  the  lime  you  were  with  Iho  rebel  annji  T 

Barry.  I  nw  htm  ride  oith  (he  rebd  anojr, 
from  PrettoB  to  Heocbcster,  and  he  wu  very 
active  in  eocoura^ntf  the  rebel  officen  and 
•nJdicr*.  After  that  liaw  the  pritonn- at  lah- 
born,  and  be  aaid  there  that  he  would  oot  leave 
Ibe  arm*  a*  loo;  a*  he  lived. — I  eannot  aav 
that  be  bore  aoy  commiiaioa  ai  an  officer :  if 
hm  did,  it  ia  otore  tbao  1  know. 

Btnjamin  Bawkcr  calleiJ  and  iwom. 

KiMg'i  Cmtiuel.  iU.  Buwlcer,  acqaiinl  my 
lord  and  the  rpnllenwn  of  tbe  jury,' what  yea 
know  of  Hr,  Mor^n  the  urinmer. 

Bamhtr.  Upon  iha  S9ui  of  la«t  November, 
1  had  tbit  paper  delivered  to  me  (faoldinir  a 
paper  in  bia  hand,  and  baking  at  it).  Itiaa 
paper  ordering  me  to  acircb  for  amu. 

Ming'i  Qmnttl.    What  ara  yos.  Sir  f 

Btmiker,  lama  depaty-coDalable  af  Han- 
cheater. 

Kiag't  CoiMul.   Who  fl^ave  yo*  that  paper  t 

Bemker.  The  priaaner  M  the  baf  and  Hr. 
W^lii,  whowBianenflbE' 

A  thai  pi 
a  jon  i — Bomker.    Yea,  he  wi 

Eing't  Coututl.  What  weM  tbe  cooteoU  of 
tbe  paper  f 

Amker.  It waaawarrant nguedby Mumj 
ibo  Pretender'*  aecretary,  to  learch  lor  all  the 
arma  I  coald  find  ;  and  if  any  body  refiued  to 
ddiver  op  and  aarTeiider  their  arma,  they  were 
to  anlftr  military  ezccutioo  againat  their  gooda 
■ndeffecta. 

[TlieD  tbi*  Paper  wu  dritvercd  by  Hr. 
Bowkerlo  IheCierkof  tbe  Arraign*,  and  waa 
rcAd  in  court  j  But  it  iaao  veiv  treaaonable, 
that  it  M  iinpnqtet  to  inaert  iL  The  preamble 
caltad  the  Pretender^  aon  Re^entof  EoglMid, 
ScMland,  and  Iratan'd,  and  required  all  whom 
it  may  Gonoero,  to  pay  due  obedience  l«  that 
order.] 

Sitg't  Cauutl.  What,  did  you  gtt  ny 
WBM  oribetmrn'a  people  of  UanchMtet  7 

B«mktr.  I  did,  ai«l  carried  tbem  to  the 
d  left  them  ibera,  though 
I  naked  ft>r  caqnite  Hor- 
gan  ;  and  oie  of  tbe  aervaat*  bdougiiig  la  the 
Eoaae  told  mc  he  wouU  be  ibera  preaently. 

Kimg'i  Coimitt.  Do  you  know  aoy  tbinr 
Artherr 

Bomker.    I  do  not :  I  have  apokan  all  that 


with  1 


I  CeaawL     Tbea  the 

r.  WalUi,  when  yau  had  thai  paper  4c* 


King'i  Cauiud.    Call  Samnet  Haddoz  next, 


and  at 


Samiel  Meidot  twom. 


JUaf 't  CwHWi.     Ur.  Maddai,  iaroroi  the 
Court  where  you  firat  «aw  the  priioner  at  the 


aaw  Ur.  Hoisan,  the  priaoncr 
'  atthebar,  at  Mancfaealer,  wlwn  be  wMJainecl 
villi  tbe  rebd  umy ;  he  bad  %  wblle  caslMda 


in  bia  bat,  and  a  (word  bj  hi*  ride,  and  pub- 
licly declared  that  he  wa*  of  the  Pieteuder'a 


T^ 


.ing'»  Cmnttl.    Did  be  maroh  away  from 
Hancheiter  with  tbe  rebel*? 

JUaiUar,  He  marcbed  with  tbem  to  Derby ; 
and  ihera  betog  an  infbnualiOD  givtn  tliai  aome 
arm*  were  aecreted  froia  thu  rebel*,  he  gave 
order*  fbr  a  parly  of  the  rebel  army  to  go  and 
•earcbfbr  tb«n. 
King**  Gwnw'.  Did  he  go  with  that  party  F 
M^doi.  Not  to  my  knowM^.  I  aaw 
capiwn  Jajsca  Dawaon*  deliver  bim  a  pai*  of 

£m^«  CouMtl.    HUM  tbe  rebeU  were  at 
Mancbeater,  wa*  not  there  aome  talti  of  the 


*  Dawaon  waa  tbe  day  before  convielad  ef 
bigh-tNtaai),  bang  one  of  lb*  rebel  captain*. 
Formr  £<UiM. 

lo  tbe  "  Completa  Biatory  of  Ae  Trioti  of 
"  the  Bcbel  Lord*  in  Weatmiaater-hall,  and  ■ 
"  the  Rebel  Officers  and  Othna  conoerned  iu 
•'  the  ttdcUioa  in  the  year  174S,  at  8l.  Har- 
"  garetVhill,  Southwark,  and  at  Carliile  auA 
"York;  with  the  LivM,  Bebavioure,  anddyin^ 
"  Bpeeche*,  uf  tfaoae  executed  piuauant  lo  tbair 
"  aentence*,"  ia  given  the  following  article : 

"  Tbi  Tmal.  un>  Dvmo  Speecb  or  Jaiub 
Dawioii, 
"  Jamea  Dawaon  waa  indicted  for  bigl^ 
Ircaaoo,  iu  levying  war  againit  the  king,  and 
adheriog  to  hii  majetty't^eneraiea,  Sio.  And 
tbe  indictment  charged  Ibe  priMoer  with  eont- 
miltiDg  the  treaaoo  on  tbe  lUth  of  Nuvember. 
King't  Countel.     Call  Samuel  DIaddox; 


cheater  regimeol,  atid  was  drawn  up  aa  can- 
taio  at  the  review  beTtH^  the  young  Preleiiiln' 
ai  Macde*6eld.  That  faesaw'him  at  Penrith, 
at  Carlisle,  and  other  place*  atoni;  tbe  road,  at 
the  head  of  bia  company.  Mr.  Maddox  abo 
depoaed.  That  Dawaun  tbe  priaaner  beat  up 
for  volnntcera  at  Derby,  and  made  tbe  aama 
apeecb  Ibat  Dueon  made  whan  be  beat  up  for 
voluolaera  for  the  yonog  Pretender,  and  pullad 
bia  hat  offend  ballaoed. 

"  Tkomat  Jiy  depoaed.  That  ha  aaw  bim  at 
CartiaJe,  and  aaw  biu  mount  guard  Ibere ;  and 
aaid,  he  walked  with  the  officeta }  aod  that  be 
waa  called  captain. 

■•Joauf  IParr«a  depoaed.  That  the  firaltilM 
he  ever  aaw  Hr.  Dawaon  waa  at  Laocaaler; 
and  Ifaat  he  aJlerwarda  aaw  bin  at  Carliale  { 
and  that  he  wa*  (here  when  tbe  town  tunaa- 
derad, aod alway* appeared  as  aiaptain. 

"  Then  capiaia  Nevti,  and  captain  Car^ 
proved,  That  he  wa*  at  Carliile  when  the  town 
turrendered,  and  acknowledged  liioMMlf  an  offi- 
cer in  tbe  Mancbeater  rcgimetit  in  the  servica 
of  tbe  Pretender. 

"  Hi*  Detehcb. 

"Priioner.  I  had  a  promise  of  mercy  from 
hia  loyal  highiMS*  the  duka  of  Cumbarbod, 
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pritODcr's  beiog  made  oolMel  of  Ibe  Miaobtt- 
ter  r«giineiit»  m  it  wa«  calM  P 

Maddox,  1  was  in  the  room  at  Mr.  Cook- 
MD'a,  at  tbe  I>o(f  at  MbocbcaCer,  whio  the 

upon  the  caifitulatioQ  of  Carliale;  ftQd  1  hope 
the  Court  IV  ill  cooticler  mv  case. 

**  The  jurjr  foiuul  him  Quilty. 

<*  This  prisooer  Jamet  Dawaon  was  about 
S8  \cars  of  age,  born  of  very  reputable  parents 
in  LaDcashire.  Aftt-r  be  baa  gone  through  the 
•xercises  of  the  school  and  the  classics,  bii  pa- 
yenUput  him  as  a  student  in  St.  John's  col- 
lege, Cambridge ;  and  after  be  bad  left  college, 
be  went  to  Maochester,  and  there  lived  en  the 
fortune  lie  lied  of  his  own,  and  what  else  be  was 
•upported  with  by  his  friends.  He  was  always 
a  QDigbty  gay  geutleuian,  and  frequented  much 
tbe  company  of  the  Udies,  and  was  well  re- 
apected  by  all  his  ac(|uaintance  of  either  sex, 
for  h  is  genteel  depor i  men t  He  was  as  streu  u  - 
ous  for  their  vile  cause  as  any  one  in  tbe  rebel 
army. 

<'  When  he  was  brougbt  to  the  gaol,  after  his 
being  condemned  and  Amble  lettered,  be  said, 
He  did  not  care  if  they  were  to  put  on  a  ton 
weight  of  iron  on  him,  it  would  not  ia  tbe  leant 
daunt  bif  resolution. 

'*  He  was  executed  according  to  bis  sentence 
on  Kennington  common,  on  Wedneedsy,  Jal^ 
SO,  1746,  with  Townley  and  others;  but  bis 
head  and  body  were  delirered  to  bis  friends  to 
be  buried." 

The  following  article  I  have  extracted  from 
4be  *'  True  Couies  of  tlie  Papers  wrote  by  Ar- 
**  thur  lord  Balmerino  and  others,  published  in 
••the  year  1746: 

••  An  Extract  of  a  Leiter  dated  at  London, 
July  SI,  1746,  concerning  Mr,  James 
Davrson,  an  accomplished  polite  young 
Gentleman  of  a  reputed  Family  m  Lan- 
cashire, and  liberal  Education. 

•*  The  following  account,  the  truth  of  which 
may  be  depended  upon,  is  an  andeaiable, 
though  melancholy  proof,  that  constancy  and 
tenderness  hare  not  yet  altogether  forsook  tbe 
bosoms  of  the  fair. 

**  A  yonug  lady,  of  a  good  family  and  hand- 
aomp  fortune,  had,  for  some  time,  extremely 
loved,  and  been  equally  beloved  by  Mr.  Jsbms 
Dawson,  one  of  tho&e  unhappy  gentlemen,  who 
anffered  yesterday  at  Kennington  Common  for 
bigh-treason ;  and  had  be  been  either  ac- 
quitted, or,  after  condemnation,  found  tbe  royal 
mercy,  the  day  of  his  enlargement  was  to  have 
been  that  of  their  marriage. 

'*  1  will  not  prolong  Uie  narrative,  by  any 
repetition  of  what  she  suffered  on  sentence  be- 
ing passed  upon  him.  None,  excepting  those 
utterly  incapable  of  fecHng  any  soft  or  generous 
emotions,  butinay  easily  conceive  her  agonies. 
Besides,  the  sad  catastrophe  will  be  sutiicient 
to  convince  you  of  their  sincerity. 

**  Not  all  tbe  persuasions  of  her  kindred  could 
prevent  her  from  going  to  tba  place  of  exeutt- 


propaial  waa  made  far  the  priseiicr  lobe  ealenel 
of  tbe  regiment ;  but  be  refused  it,  and  saidy 
Mr.  Townhsy  was  much  fkter  than  be  for  suck 
an  oflice;   and  then  it  was  agreed   aaaeagst 


tioB ;  aba  was  determined  to  see  tba  last  of  a 
fierson  so  dear  to  her ;  and  accordingly  fcijosr 
ed  the  sledges  in  a  hackney -ooacby  aeeaiapa- 
nied  by  a  gentlemaa  nearly  related  to  bar,  aai 
one  female  friend.  8he  got  near  cnoogb  la 
see  the  fire  kindled,  which  was  to  coniaaM 
that  heart  she  knew  so  much  devoted  la  her, 
and  all  the  other  dreadful  preparations  for  bis 
fate,  without  being  guilty  of  any  of  tbaaa  ex- 
travagancies her  friends  had  apprehended.  Bat 
when  all  was  over,  and  that  sae  fboad  be  waa 
no  more,  she  drew  ber  bead  baek  into  tbe 
coach,  and,  crying  out,  *'  My  dear,  1  faltow 
ttaee^l  follow  thee  i---Sweot  Jesua,  raeeiva 
both  our  souls  together  !'*  fell  aa  tbe  aeek  of 
her  companion,  and  expired  ia  tba  vary  no* 
meat  she  waa  speaking.* 

<*  That  excess  of  grief,  which  the  iMm  af 
ber  rseoluti«in  bad  kefit  smothered  witbia  ber 
breast,  it  is  tiioogbt,  put  a  stop  to  tbe  vital  aa- 
tion,  and  suffocated,  at  onoe,  all  tba  aaiaial 
spirits ;  but  I  l«ive  tbe  physioiana  ta  aeeount 
for  that.  I  shall  only  say,  tba  story  Terr 
much  ailected  me,  aa  1  doubt  not  bal  it  will 
yon,  and  all  who  hear  it.*' 


*•  A  Brief  Desciiftion  of  aeveral  of  their  frieoda 
attending  for  to  take  their  last  farewell  of 
them,  the  morning  before  their  executioay 
and  a  short  detail,  how  they  were  treated 
in  gaol ;  and  their  courageous  and  iin« 
dannted  behaviour  at  the  place  of  execu- 
tion ;  expressing  with  tears,  their  extlrema 
concern  tor  their  approaching  fate. 

<<  In  tlie  morning  of  their  execution,  Charlaa 
Deacon,  who  had  been  reprieved,  went  faito  bta 
brother'a  room,  to  take  bis  last  farewell  of  biou 
Bat  though  be  went  up  with  all  tbe  couraga 
imaginable,  yet  the  sigfht  of  bis  brother,  and 
reflecting,  at  the  same  instant,  that  be  sbouki 
immediately  be  for  ever  torn  frooi  bim  waa 
such  a  shock  upon  him,  that  he  bad  mncb  ado 
to  keep  upon  bis  legs,  and  was  forced  la  ba 
supported  in  coming  down  stairs. 

•*  The  same  morning,  whilst  tbey  weeeai 
breakfaiit,  Mr.  Cbsdwick  said  to  Mr.  Berwick^ 
Ah  I  Duke,  (for  this  is  the  name  that  Berwick 
went  by  in  the  roval  army,)  our  time  draws 
very  near ;  though  as  to  nw  part,  I  am  as 
hearty  as  ever  I  was  ia  my  life.  Mr.  Berwick 
replied.  As  to  my  part,  I  think  we  all  look 
pralty  well,  and  J  declare  death  don't  shock  me 
in  the  least.  I  hope  God  Almighty  will  ba 
merciful  to  us  all :  for  I  can  lay  my  band  on 
my  heart,  and  say,  that  tbe  greatest  injury  I 
ever  did,  was  to  myself  and  relations;  and 
though  I  have  brought  them  and  myself  to 

*  This  melancholy  catastrophe  Sbeaalona 
has  oommemoraied  in  hit  plaintiva  ballad 
*  JaHHDy  DawBon.' 
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those  that  wera  present,  that  Mr.  Townley 
should  be  colonel;  and  be  wai  declared  so^ 
aad  bad  the  Pretender's  son's  commission. 


diamce,  they  have  been  so  kind  to  forgive  me, 
and  would  haTC  sa? ed  my  life,  had  it  been  in 
theiriiower. 

^  The  warrant  for  their  execution  was  not 
•tni  from  the  secretary's  office  till  two  o'clock 
in  the  afternoon,  preceding^  the  day  of  their 
eieeutioD.  And  when  they  were  infbrmed 
Ihcy  must  die  the  next  day,  they  seemed 
■ot  at  all  shocked,  but  rather  cheerful,  only 
'BJiDg,  God's  will  be  done.  They  went  to  rest 
at  the  usual  hour,  and  slept  soundly ;  but  first 
took  leave  of  all  their  friends. 

*^Tke  next  morning  they  were  called  up 
about  six  o'clock,  and  unloosed  from  the  floor, 
to  which  the^  had  been  chained  down  ever  since 
aenteoee  or  death  was  passed  upon  them. 
They  then  ordered  cofiee  to  be  got  ready  for 
their  breakfast,  as  soon  as  they  were  brought 
down  into  the  yard.  And  after  breakfast  they 
had  their  irons  knocked  off,  in  the  following 
cHcr,  1.  Townley,  3.  Morgan,  S.  Deacon, 
4.  Dawson,  5.  Berwick,  6.  Fletcher,  7.  Chad- 
wiok,  8.  Hyddall,  9.  Blood. 

**  When  the  halter  was  put  about  Syddall, 
1m  was  observed  to  tremble  very  much  ;  though 
1m  endeavoured  to  conceal  his  disorder  from 
the  spectators,  by  taking  a  pinch  of  snuffl  As 
the  executioner  was  fastening  his  handb,  he 
Kftod  up  his  eyes  and  said,  O  Lord,  help  me. 

**  Being  thus  pinioned,  the  keeper  put  them 
into  a  room  backward  for  a  short  time,  till  the 
sledges  were  made  ready.  They  were  then 
put  into  three  sledges,  each  drawn  by  three 
BOfses,  and  were  carried  from  the  gaol,  about 
ten  o'clock,  to  Kenuington-common,  in  the 
iblk>wing  order,  viz.  First,  a  party  of  dra« 
goons;  next,  a  large  party  of  the  flbot-guards; 
thca  the  three  sledi^es  ;  (in  the  first  of  which 
were  Townley,  Blood,  Berwick,  andtheexecu- 
lioiier  with  a  drawn  scy meter ;  in  the  second, 
Morgan,  Deacon,  and  Syddall ;  and  in  the 
third,  Dawson,  Fletcher,  and  Chadwick*)  sur- 
lounded  by  the  foot-  guards ;  who  also  brought 
«p  the  rear.  A  pile  of  faggots  and  a  block 
were  placed  near  the  gallows ;  and  while  the 
prisoners  were  removing  from  the  sledges  into 
a  oart  drawn  under  the  tree  for  that  purpose, 
the  faggots  were  set  on  fire,  and  the  guards 
firmed  a  circle  round  the  place  of  execution. 
Tbo  prisoners  were  not  attended  by  any  clergy- 
nm  eKher  Protestant  or  Roman  Catholic :  But 
Bfr.  Morgan,  with  his  sp^acles  on,  read 
pnyers  and  other  meditations  to  them,  out  of 
a  hook  of  devotion  ;  to  which  the  rest  seemed 
very  attentive,  and  joined  devoutly  in  all  the 
prayers  and  eiaculations  with  a  great  deal  of 
ienoosoesa.  They  continued  thus  above  half 
an  hour  and  behaved  with  great  resolnlion  in  a 
nanoer  suitable  to  their  unhappy  circum- 
aianees,  all  of  them  seeming  calm  and  com- 
Msed,  thongh  none  shed  tears.  After  they 
Bad  fiaishcd  their  devotions,  every  one  of  them 
livQk  aoBM  written  papers  out  of  the  book  which 
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King'i  CounteL  Yon  say  you  saw  him 
march  from  Manchester  to  Derby  P 

Maddox,  Yes,  I  did  ;  he  marched  as  a  gen* 

------- 

he  held  in  his  hand,  and  threw  them  and  their 
prayer-books,  among  the  spectators.  The 
contents  of  the  papers  were,  That  they  died 
in  a  just  cause ;  that  tliey  did  not  repent  of 
what  they  had  done;  thst  they  doubted  not 
hut  their  deaths  would  be  revenged ;  and  seve- 
ral other  treasonable  expressions.  They  Kke« 
wise  delivered  papers  severally  to  the  sheriff; 
and  then  flung  away  their  hais,  six  of  which 
were  laced  with  gold,  all  them  having  heea 
genteelly  dressed.  Immediately  after,  the 
executioner  pulled  their  cape  out  of  their 
pookets,  put  them  on,  and  drew  them  over 
their  eyes,  and  than  they  were  turned  off. 
When  they  had  hung  about  three  minutes,  the 
soldiers  pulled  off  their  shoes,  white  stockings* 
and  breeches,  and  the  executioner  pulled  off 
the  rest  of  their  clothes.  He  then  cut  down 
the  body  of  Mr.  Townley,  and  laid  it  on  the 
block.  But  observing  some  signs  of  hfe  in 
it,  he  struck  it  several  violent  blows  on  the 
breast ;  then  taking  out  the  bowels  and 
heart,  he  threw  them~into  the  fire,  and  afhnr« 
wanis,  with  a  cleaver,  severed  tlie  head  from 
the  body,  and  put  both  iuto  a  coffin.  He  next 
cut  <lown  Mr.  Bf  organs  and  afterwards  all  the 
rest,  unbowellmg  and  beheading  them  one  by 
one,  in  the  same  manner  as  he  did  Mr.  Townley. 
When  the  executioner  put  the  last  hearty 
which  was  Mr.  Dawson's,  into  the  fire,  he 
cried,  God  save  King  George ;  and  th^  multi* 
tude  of  spectators  gave  a  jBfreat  shout.  The 
heads  and  bodies  in  coffins  were  conveyed  back 
on  the  sledges  to  the  new  gaol,  Sonthwark, 
from  whence  they  came,  there  to  remain  till 
the  King's  pleasure  should  be  known.-— 
There  was  present  the  greatest  number  of 
spectators  ever  seen  together  in  the  memory 
of  man,  some  thousands  of  whom  had  waited 
in  the  rain  several  hours,  to  see  the  execotioa 
of  these  unhappy  men.  But  it  was  observedi^ 
that  the  mob  ofllered  no  insults  to  any  of  the 
prisoners  this  day,  though  they  had  behaved 
very  rudely  to  them  in  passing  to  and  from 
their  trials. 

**  Charles  Deacon  was  carried  from  the  gaol 
in  a  coach,  guarded  by  a  party  of  soldiers,  te 
see  the  executioDS." 


*<  Abstract  of  a  Lctter  from  Arcbdald  Lait- 
DBR,  cadet  in  captain  Burnet's  company  of 
Artillery  (and  youngest  son  to  Hobeit 
Lauder  of  Bielmootb,  another  captain  of 
the  said  Artillery)  who  died  in  his  confine- 
ment at  London,  Sunday  Sd  of  August 
1746,  and  wrote  this  Letter  upon  the 
Tuesday  preceding. 

•«  London,  July  a9, 1746. 

"  I  received  yours  yesterday,  and  it  was  the 

only  account  1  had  from  any  of  my  friende 

since  1  unluckily  lost  the  opportunity  of  leavingf 

Cadiale  with  my  fiither,  who  went  off  the 
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UeoMB  ?e1oDtoer,  and  wai  very  aotiTe,  wad  did 
all  in  bis  power  to  promote  Iho  interest  ot'  tbo 

lODCifi 

Mr.  Maddos  wet  croM- examined  by  tbe  Pri- 
soner. 

Friioiur,  You  talk  so  very  Cfzactly,  I  desire 
to  know  it'  you  et er  made  any  memorandums 
•f  whst  psmed  ? 

SOth  of  December,  and  we  were  Ukeo  tbe 
90tb ;  I  had  almost  all  my  bodv-  dotbes,  and 
the  whole  of  my  liunens,  anuau>oey,  taken 
from  me;  and  with  seferal  hundreds  was 
Bany  ni^^ts  confined  in  the  church,  without 
any  other  oorering  than  what  clothes  were  left 
me. 

**  Afterwards  I,  with  sereral  more,  were  sent 
ftttered  to  York-castle,  where  in  an  unwhole- 
some cell,  1  continued  in  irons  aliout  six  weeks* 
and  then  was  sent  after  the  same  manner  to 
Lincoln,  and  used  moch  after  llie  same  method, 

till  I,  bv  writing  to at  L^- n :  He 

frocurei  me  a  room  of  good  air,  free  from  the 
isrowd  of  the  common  men,  some  ck>lhf8  and 
daily  sustainanoe,  God  reward  him  with  his 
great  and  infinite  mercies ;  lie  also  ordered  a 
physician  to  attend  me ;  for  before  he  bestowed 
Lis  friendship  on  me,  I  was  naked,  sickly,  and 
desolate  of  support  and  necessaries,  any  one 
of  which,  e? il  enough  for  a  man  of  modern 
philosophy  lo  struggle  with;  I  was  brought 
here  about  a  month  ago,  and  tampered  with, 
to  purchase  my  Kle  by  ^nfamv,  but  I  will 
choose  the  severest  death  first  J  am  tolerably 
well  taken  care  of  at  present,  my  good  ■ 
at  B— — h  hss  ordered  relief  for  me,  but 


•las !  neither  Mr.  O 


-s  nor  several  more 


can  get  access  to  me,  and  I  am  exceeding 
weak,  troubled  with  a  short  cough  and  wliite 
flux,  that  I  fear  I  will  not  live  to  write  again.  I 
never  sent  any  word  to  Mrs.  Whiteheid,  or 
beard  from  her,  J  wonder  she  says  so,  God 
forgive  her ;  if  ever  you  see  my  peua,  give  my 
humble  duty  to  him,  and  give  my  kind  serviee 
to  — — ,  to  — — ,  to and  to  ; 


and  God  Almighty  be  with  you  all,  and  send 
you  temporal  and  spiritual  comfort,  and  peace 
to  my  poor  soul,  who  is  Aacu.  Lauoer.*' 

**  N.  B.  Tbe  above  was  a  very  promising 
youth,he  was  but  turned  1 5  years  ot  age,when  he 
joined  the  prince,  the  day  of  the  battle  of  Pres- 
ton, 2  Ist  September  1745,  and  though  wounded 
in  tlie  Itfft  hand,  during  the  siege  of  Carlisle, 
yet  be  marched  on  foot  to  Derb;|r>  snd  back  to 
Carlisle,  and  this  wound  not  bemg  then  fully 
cored  when  taken,  and  tbereaftet  neglected, 
viith  the  hardships  he  met  with  while  a  pri- 
soner, cut  him  off  when  just  16  years  old,  after 
an  imprisonment  of  six  months ;  but  maoy 
hundreds  died  in  tbe  several  prisons  through  all 
Britain,  by  unheard  of  harilsbips,  and  many 
were  transported." 


<<  On  the  19th  of  September  1746,  captain 
Crosby,  who  deserted  from  the  British  army  in 


MaddoM.  I  dU,  but  1  bare  not  ffi|t  tkoaeme-* 
morandams,  for  I  delivered  them  to  that  gen- 
tleman (pointing  to  the  feiolicilor  of  the  Tree- 
Burv*s  clerk.) 

Prittmtr,  Are  you  sure  they  have  aerer  beets 
altered? 

Maddox,  1  am  very  sure  they  never  were  by 
my  direction ;  sinee  they  have  been  eat  ef  my 
ciistody  I  have  neveraeeo  them.    I  have  maim 

Flanders,  and  came  to  Scotland  with  tha  Frenck 
troops,  waa  hanged,  and  two  dusertara  ahoi  at 
Perth :  The  bam|rman  of  Perth  was,  oo  thia 
occasion,  securea  in  the  prison  of  Pirth,  but 
on  the  hangman  of  Stirling  being  broaght  vog 
tbe  Perth  hangman  was  liberate  fiaas  Jaii  | 
and  immediately  fled  the  place ;  and  a  ottle 
before  the  time  for  executing  Mr*  Crosby,  tk» 
hangman ofStirlingdropt down  dead;  ao  after 
long  attendance  at  the  pUoe  of  execiitioo,  the 
guard  upon  Mr.  Cronby  waa  ntonwi^  with 
him  to  tlie  prison  of  Perth,  when  an  inlamotia 
criminal  in  that  jail  undertook  to  bang  Mr. 
Crosby,  for  a  reward  of  ten  guiaeaa  and  bia 
pardon;  belli  which  begot,  and  Mr.  Crosby 
was  a  second  time,  that  same  day,  brought  toi 
tlie  pisce  of  execution,  and  auffered  both 
Christian  and  heroically. 

'*  Captain  Crosby  was  geoteslly  dresi  io 
dead  flannela,  and  buried  by  the  beneroleooa 
of  the  well  disposed. 

«The  Scripture  tells  OS,  See  the  blind  fina- 
lity of  the  Jews,  in  saving  Barrabas,  the  rolK 
her,  and  crucifying  aur  blessed  Redeemer; 
sure  the  criminal,  or  new  baogman,  desert  ad 
death  as  well  as  Mr.  Crosby. 

'*  On  the  sakl  31st,  James  Nicolson,  maatec 
of  a  coffee-house  at  Leith,  aged  about  forty- 
foor  Years,  a  lieutenant  in  Perth's  rfginMnt» 
(who  broke  tbe  capitulation  at  Carliale,  by  en- 
deavouring to  escape  over  the  walls,)  was  first 
brought  to  tlie  ber ;  and  then  Donald  Mao- 
donald,  of  Inverness  shire,  aged  about  twenty- 
five  years,  a  captain  in  Keppoch's  regiment^ 
and  said  to  be  hb  nephew.  Both  retraded 
their  former  plea,  pleading  guilty,  and  begged 
to  be  reoommended  to  the  king's  mercy; 
Nicolson  entreating  tbe  judges  to  pity  him,  eo 
aooount  of  his  wile  and  five  young  cbiklreo. 

*^  James  Stratton,  surgeon  of  the  garrison  oC 
Carlisle,  wss  brought  to  the  bsr  on  tbe  8d  o€ 
August.  But  none  of  the  witnesses  proving 
that  he  bore  arms,  and  it  appearing  that  he  waa 
forced  into  the  aervice,  he  waa  acquitted. 
Walter  Ogilvie  of  Bsnff-shire,  aged  aboai 
twenty-five  years,  a  lieutenant  in  lord  Lewie 
Gordon's  regiment,  was  next  brought  to  tbe 
bar,  and  pleaded  guilty.— Then  tlie  lord  chief 
juatice  Willes,  having  made  a  pathetic  spceeb, 
pronounced  sentence  on  James  Niooleeo, 
Donald  Macdonald,  Alexander  Macgroutber 
senior,  and  Waller  Ogilvie — Alexander  Macv 
groutber,  when  brought  to  the  bar  to  receiva 
sentence,  still  aflirmed,  that  he  was  forced  inta 
the  king's  service,  and  therefore  could  not  ha 
guilty  of  the  indictment :  as  the  keeper  waa 
takiag  him  away  firom  tbe  bar,  be  said|  Bj| 
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no  me  of  them  to  refresh  my  memory,  fw  I 
\»n  remember  the  particahm  rery  well  with- 
out them. 

King^t  Cimntel.  Call  captain  Vere»  and  swear 
him.  (Which  being  done,  he  stood  up.)— 
Pray,  oqitain,  inform  as  what  you  know  of  the 
pnsoncT. 

Vtrt.  Oo  the  Sd  of  Norember  I  saw  the 
prisooer  at  sir  Peter  Darenport's  at  Maccles* 
field,  with  sereral  of  the  rebel  officers;  and  I 
hate  oecB  him  at  several  other  places  march 
with  the  Pretender*s  people.  I  knew  him  very 
well,  fbr  be  abased  me,  and  called  me  a  ppreat 
scoaodrel,  because  be  said  I  bad  prerentcd  a 

6!ntleman  from  getting  a  commission  under  sir 
aniel  0>€arrol. 
King's  Counsel,    Are  yon  positive  the  pri- 

Biy  faith,  this  is  a  very  infamous  verdict  they 
'liave  brooght  in  against  me.  But  he  got  a 
Tcprieve  fbr  three  weeks  on  the  131st. 

«*  The  otiier  three  were  executed  on  Ren- 
nington-oommon,  in  the  same  manner  as  the 
other  nine  formerly  executed :  Macdonald  and 
Niootoon  in  highland,  and  Ogilvie  in  lowland 
dress.  They  spent  near  an  bonr  in  their  de- 
▼otiona  at  the  place  of  execution,  (without  any 
clergyman,)  iNehavinsr  with  decency  and  com- 
posore.  Ogilvie  read,  from  Kettlewell,  a 
prarer  for  a  oerson  who  is  oondemneil  fbr  the 
testimony  or  God's  troth  and  righteousness. 
He  likewise  delivered  a  paper  to  the  officer  of 
the  guards.  None  of  them  spoke  to  the  popa- 
laee;  but  referred  to  accounts  by  them  deli- 
vered. After  the  baiters  were  fixed  to  the  gal- 
kiws,  they  prayed  a  few  minutes  before  they 
were  turned  off.  Their  heads  and  bodies, 
iiaring  been  taken  back  to  the  new  gaol,  were 
-Mirered  to  their  friends,  and  on  the  evening 
«f  the  26th,  carried  in  three  hearses,  attendiM 
bj  mourning  coaches,  and  interred  in  one  grave 
in  Bloomsbary  new  butying  gronnd. 

**  Before  tlie  middle  of  October,  an  order  was 
teat  to  Carlisle  for  the  execution  of  thirty  of 
the  gentlemen  condemned  there,  ten  atUar- 
fialeoii  the  18th,  ten  at  Brampton  on  the  Slst, 
«Bd  ten  at  Penrith  on  the  28in.  Accordingly, 
Mr.  Thomas  Goppoch  the  bishop,  Edward 
Roper,  Francis  Buchanan  of  Amprior,  Donald 
Blaedonald  of  Rinlochmoidart^  Major  Donald 
Blacdonald  of  Tyendrish,  John  Henderson, 
John  Macnaugbton,  James  Brand,  and  Hugh 
Cameron,  were  exec*ited  at  Carlisle ; '  and 
James  Ancrom,  the  uenth,  was  reprieved ; 
James  Innes,  Patrick  Lindssy,  Ronald  Mao- 
•doaald,  Thomas  Park,  Peter  Taylor,  and  Mi- 
chael Delard,  were  executed  at  Brampton; 
^Stephen  FitzgeraM  died  in  the  prison,  and 
James  Forties,  Richard  Moriaon,  and  Alexander 
Hetehinson,  the  remaining  three,  were  re- 
prieved ;  and  Mr.  Robert  Lyon,  David  Home, 
Andrew  Bwan,  James  Harvie,  and  Valentine 
floU,  were  executed  at  Penrith;  and  Alex- 
ander Anderson,  Robert  Handle,  and  James 
Campbell,  alias  Macgregor,  the  other  tliree, 
rpprieved.— RichanT  Morison  waa  carried 

^Ibr  Laiidon  oft  ttie  morning  of  the  HX^  by 


soner  is  the  same  person  yon  saw  at  Maccies^ 
field,  and  in  the  Pretender'»army  ? 

Vere.  I  am  sure  he  is  the  very  same ;  I  saw 
him  at  jeveral  places ;  particularly  1  remem- 
ber  to  have  seen  him  about  a  mile  out  of 
Derby,  riding  with  the  Pretentler  on  ft  bay 
horse. 

King*s  Counsel,  When  were  you  at  Mac- 
clesfield ?  , 

Vere.  I  saw  him  there  on  the  3d  of  Novem- 
ber, and  on  the  5th  I  saw  him  at  Derby  ;  and 
I  am  sore  he  is  the  very  same  man,  becieiuse  I 
know  him  rery  well. 

Mr.  Horn  called  and  sworn. 

King*s  Counsel.  Mr.  How,  do  you  know  Mr. 
Morgan  ? 

one  of  the  king's  messengers,  in  order  to  view 
a  head  brought  from  the  highlands,  by  order 
of  the  duke,  supposed  to  be  the  Prince's;  but  [ii] 
waa  that  of  a  gallant  youth,  of  the  name  of 
M'Kenzie,  who  threw  himself  in  the  viay  a 
sacrifice  to  the  Moody  hunters  of  royalty. 

'<  Mr.  Coppoch  made  a  long  treasonabl(B 
sermtm  or  speech  at  the  place  of  execution, 
prayed  for  the  king  and  his  son  Charles,  and 
all  the  rest  of  the  Stewart  family,  called 
George  an  Usurper,  See.  and  then  gave  tim 
sermon  to  the  sberiffl — It  is  observed,  that  be 
behaved  rery  insolent  on  his  trial ;  that  when 
he  was  going  from  the  bar,  after  having  been 
found  guilty,  he  said  openly  to  the  other  gen* 
tiemen  prisoners,  McTcr  mind  it  my  bo}s ;  for 
if  our  Saviour  was  here,  \he»e  fellows  would 
condemn  him ;  and  that,  seeing  Brand  drop 
tears,  when  he  received  sentence,  he  saifl, 
What  the  devil  are  vou  afroid  of  .^  we  abant 
be  tried  by  a  Cumberland  jury  in  the  other 
world. 

<*  The  clergymen  wersr  highly  charmed 
with  the  behaviour  of  Francis  Budiannan  of 
Amprior,  esq. ;  he  discovered  a  sweetness  of 
temper,  and  andisturbed  calmness,  firmnesa 
and  presence  of  mind,  beyond  expression ;  hie 
sentiments  about  religion  and  dying  were  just, 
and  the  whole  of  his  carriage,  from  his  sentence 
to  his  laat  moment,  uniformly  good;  and, 
after  the  rope  was  about  his  neck,  he  said.  If 
I  have  offended  any,  I  earnestly  beg  they  will 
forgive  me,  for  I  am  aure  I  forgive  all  the 
world.  This  is  related  by  a  gentleman,  who 
was  present  at  his  execution. 

'*  They  all  died  with  great  resolution,  liut 
persisted  in  justifying  what  they  had  done. 

«*  N.  B.  The  moat  part  of^^the  gentlemeii 
prisoners  execoted  on  Kennington-oommon, 
and  other  places,  were  first  strsngled  by  the 
neck,  and  in  a  few  minutes  were  cut  down* 
their  membera  cut  off  before  their  face  by  the 
executioner,  and  thrown  into  a  large  fire,  their 
bellies  ript  open,  their  hearts  taken  out ;  and 
each  of  them  held  up  by  the  baogman  ;  at  the 
same  time  he  repeated  the  follow iog  words. 
Behold  the  heart  of  a  traitor.  They  were  also 
pot  into  the  fire ;  then  their  bodies  were  ci«avc4 
in  qaarlmi  &c." 
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Howt  Veiy  1  know  him  very  wtll :  ThiikucB- 
tkmao  (poinling  to  the  prisoner)  who  itanda  by 
ne,  is  Mr.  Blorgtn. 

£iii^'i  Coutuel.  What  do  yoo  koow  of  him? 

Hau}.  He  lod|^  at  vaj  house,  and  was  ac- 
counted a  principal  man  amonnt  the  rebels, 
and  they  called  him  the  Pretender's  oonnsellor. 

KtTig't  CounuL  How  do  jou  know  that  he 
was  %  principal  man  ? 

How.  Because  he  seemed  mora  active  than 
any  of  them.  He  paid  me  the  reckonings 
irhen  he  used  to  dine  with  the  rebel  officers. 
He  paid  me  a  guinea  ami  three  shillings,  and 
gave  all  directions  abont  every  thing. 

King^s  Counui.  Had  yon  any  discourse  with 
him  ? 

How,  Yes.  I  had ;  when  the  rebcb  were  at 
Derby,  he  asked  me  if  1  was  surprized  at  their 
bciog  there  so  soon  ?  1  told  him,  that  I  had  ex- 
pected them  as  that  night 

Kmg'i  CounuL  What  did  he  say  then  > 

How.  He  said  it  was  more  than  they  e»> 
pected  themselves ;  and  if  I  bad  heard  such 
news,  he  was  sure  that  tlie  devil  had  brought 
lime. 

Kiwg*t  CoumeL  And  what  do  yoo  know  far- 
ther? 

How,  1  have  seen  the  prisoner  since  be  has 
Weu  taken  up. 

KingU  Omiael,  Where  have  yon  seen  him  ? 

How,  In  Newgale. 

King^s  OmmBel.  Had  you  any  diseourse  with 
bim  there  ? — How,  Yes,  I  had. 

KiKg*t  Counsel,  Then  relate  it  to  the  Court 
and  jury ;  speak  all  that  you  can  remember. 

Horn.  I  came  to  town  on  business,  and  heinsf 
informed  thai  Air.  Moi^^fan  was  in  Newgate,  1 
went  there  out  of  curiosity  to  see  him ;  when  I 
came  there  I  spoke  to  'him,  and  he  seemed 
glad  to  see  me,  and  atked  me  kindly  how  1 
uid;  and  we  drank  together,  and  liad  some 
discourse. 

IC»i^:'j  Counsel,  What  did  that  discourse  re- 
late to? 

How,  I  said  1  was  very  aorry  to  see  him  a 
prisoner  in  such  a  place. 

King*$  CounaeL  And  what  did  he  say  to 
that? 

How,  He  said  be  should  soon  be  at  Derby  in 
■pile  of  king  George,  or  any  body  else. 

Thb  Prisoner's  Defence. 

PrUoner'i  CounteL  My  lord,  and  gentlemen 
of  the  jury,  I  cannot  speak  so  eicaclly  to  the 
evidence  that  has  been  given  a^inst  this  un- 
happy gentleman,  as  I  could  wish,  because  I 
have  not  had  my  brief  above  half  an  hour.  If 
my  instructions  be  right,  I  will  take  upon  me 
to  say,  that  we  shall  proidnoe  evidence  of  good 
credit  and  reputation,  who  will  prove,  that  this 
gentleman,  thenrisooer,  was  ftMrced  into  the 
service  of  therebels,  and  at  several  times,  and 
■everal  pUoes,  endeavoured  to  make  his  escape 
from  them  ;  which  he  at  last  efiected,  and  was 
aeiied,  after  he  had  made  bis  escape,  by  a 
■Mgiatrale,  and  committed  prisoner.  And  to 
prove  thai  the  prisoner  did  niafct  his  escape,  I 


Trial  ofDmd  Morgan, 

shall  call  Mr.  Chatterton,  who  is  the  naitsr  of 
the  house  where  the  prisoner  kidgad  al  Ash- 
bom  in  Derbyshire. 

Mr.  Chatterton  being  called  and  tveffl. 

Pruoner'i  CounteL  Sir,  do  yon  know  any 
thing  of  the  prisoner's  endeavouring  la  make 
liis  escape  from  the  rebel  army  f 

ChaUerton.  Yes. 

Prixoner^t  Counxl.  And  bow  did  he  pnpoat 
to  make  it? 

Chatterton,  He  was  to  go  out  of  town  one 
morning  about  one  or  two  o'clock,  aod  ordered 
me  to  call  him  at  that  time. 

PruoHcr^t  Counsel,  Aud  did  von  call  hioa  ? 

Chatterton,  I  did  ;  but  he  did  aot  care  to 
rise  then,  tor  fear  he  shouid  be  stop!  (in  eiidca- 
V curing  to  get  away)  by  the  rebel  guard,  wlio 
were  posted  all  about  the  town.  He  said  that 
about  fi«e  in  the  morning  would  be  the  moat 

Gper  time,  for  then  the  rebel  pipes  would 
in  playing,  and  they  would  be  all  boiy, 
and  that  was  his  only  time  to  make  his  eacapa 
from  them. 

Prisoner's  Counsel,  And  did  ha  go  away 
from  your  house,  and  out  of  Ashbom  town  ? 

Chatterton,  Yes,  he  went  away,  and  naked 
ma  to  go  with  him  as  a  gukle  to  shew  him 
some  bye-wajf  to  Stone ;  and  saU,  it  would  ha 
very  proper  tor  us  to  gel  to  some  fiuta-houta, 
and  hide  ourselves,  lesl  Iha  rebels  should  aeod 
in  search  of  him,  and  if  we  sbouM  be  takes 
after  he  had  got  away^  aod  bronghl  again  to 
the  rebel  army,  he  did  not  know  what  might  ha 
the  consequence. 

Prisoner's  Counsel,  Did  yoo  go  with  bim  at 
a  guide.  Sir? 

Chatterton,  When  he  proposed  it  to  ma,  I 
sakJ,  Mr.  Morgan,  it  is  impoasible  lor  me  to 
leave  my  houae,  for  we  are  all  in  a  hurry,  and 
therefore  yoo  caanot  expect  I  shookl  go  ;  bat 
I  w  ill  send  a  man  with  you  that  will  do  aa  w^. 

Pripjner*s  CaunseL  And  yoo  dul  aend  a  man 
with  him  ? 

Chatterton.  I  spake  to  a  man  who  worked 
labouring-work  with  me,  who  1  koew  waa 
well  acquainted  with  the  country,  and  he  agreed 
to  go ;  and  they  both  set  out  of  Ashborn,  and 
the  first  news  that  I  heard  afterwards,  was, 
that  the  p^risoner  and  my  man  were  both  aeiaed 
on  suspitnon  of  being  of  the  rebel  army.  And 
what  1  beard  was  very  true ;  so  I  went  to  the 
gentlemsn  by  whfwe  order  they  were  appre» 
beoded,  and  enquired  about  tM  matter,  woA 
told  him  how  the  affair  was,  just  in  tha  same 
nnnner  I  have  informed  this  honourable  oouil; 
but  his  worship  would  not  discharge  my  mao 
until  I  liad  given  security  for  his  appearance, 
which  I  was  obliged  to  do ;  so  he  was  sal  at 
liberty,  and  the  jtrisooer  at  the  bar  was  kept  in 
custody.— This  is  all  that  1  know  of  the  mailer. 

Here  the  Prisoner's  Coubsel  rested  his  de- 
fence, tliere  being  no  other  witnesses  to  en- 
mine  on  his  behaU*. 

Court  to  Prisoner,  Yoo  have  bmrd,  Sb, 
what  has  been  sworn ;  whatever  you  have  to 
aayiayottrdefenoe,Dvw  Jsyonrtuiv  tospcak 
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it,  and  the  Court  will  hear  you.— (ADd  then  the 
Prisoner  spoke  to  the  following  enect,  af\er  the 
cryer  had  made  proclamation  for  silence.) 

'Morgan.  1  have  heard  what  has  been  sworn 
Bffaiast  rac  by  the  witnesses  on  the  behalf  of 
tne  crown  ;  and  I  appeal  to  the  Court  and  the 
jary,  if  there  are  not  the  greatest  improbabili- 
ties in  the  world  in  the  e?idcnce  they  have 
given  against  me.  I  wonld  speak  particularly 
to  what  happened  at  Manchester.  The  deputy 
coiHtable  swearsy  That  I  gave  him  an  order  to 
■eixeall  ftrms  he  could  find,  and  to  bring  them 
to  my  ojlarters :  Mr.  Maddox  swears,  That  at  a 
oonldltacion  amongst  the  officers  at  Bf  auclies- 
ter,  I  was  proposed  for  colonel  of  the  regiment, 
wbidi  I  refused,  because  I  thought  Mr. 
Townley  was  more  fit  for  such  a  command  than 
myself. 

Now  can  any  reasonable  man  imagine  that 
I»  who  bad  refused  to  be  the  chief  commander  of 
tile  regiment,  would  do  the  servile  itffice  of  go- 
ing up  and  down  the  town  in  search  for  arms  P 

Every  gentleman  of  the  army  (and  Iseese- 
Teral  in  this  court)  very  well  know,  that  to  go 
on  SQch  an  errand,  wonld  ill  become  any  officer 
of  a  superior  rank  ;  and  as  to  my  o\i  u  part,  I 
am  sore  I  could  not  have  done  any  such  busi- 


I  do  not  deny  my  being  at  several  places 
with  the  rebels ;  and  if  1  iiad  been  indulged 
with  a  longer  time  to  prepare  for  my  trial,  I 
■hould  have  made  appcuu*  very  clearly,  that  I 
was  taken  prisoner  by  the  rebels,  and  detained 
with  them  much  against  my  inclination ;  for 
Ibere  was  no  resisting  force. 

BIy  landlord,  Mr.  Chatterton,  has  made  it 
plainly  appear  to  this  honourable  Court,  that  I 
m*de  my  escape  as  soon  as  it  was  in  my 
power ;  and  if  I  could  have  done  it  sooner, 
or  have  had  an  opportunity  to  get  away  from 
them,  I  ahould  have  been  very  glad  to  have 
embnced  it. 

A>  to  my  capacity  as  one  bred  to  the  lawv  I 
etmfem  I  never  pretended  to  much  knowledge 
that  way,  and  therefore  was  a  /ery  improper 
pcrsdn  to  counsel  the  chief  of  the  rebels ;  for 
my  advicci  I  am  sure,  coold  be  of  little  service 
tonim. 

There  were  abundance  of  gentlemen  of  Ibr- 
tane  seized  as  well  as  myself,  who  were  obliged 
lo  go  with  the  army,  tiU  they  found  means  to 
cwan^  as  I  dkl.  I  had  been  to  pay  a  visit  to  a 
gentlemaa  at  Ethertoq-hall  in  Cheshire,  and  I 
was  seised  by  the  rebels,  and  they  took  my 
borsct  from  me. 

^  The  laws  of  England  are  very  just  and  equit- 
aMo;  and  they  say,  that  every  man  shaU  be 
tried  b^  his  neighbours,  of  the  same  state  and 
condition  with  himself. 

God  help  ^e,  I  am  deprived  of  that  benefit, 
and  I  am  now  amongst  strangers,  who  know 
nothing  of  me:  they  are  upon  their  oaths,  and 
must  give  credit  to  the  witnesses ;  but  I  hope, 
and  do  not  in  the  least  doubt,  that  they  will  do 
mo  justice. 

]  have  served  the  crown  of  England  in  two 
ctmpaigna  with  some  reputation.    And  I  be- 
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lieve  no  gentleman  beloncing  to  the  anny,  who 
knows  me,  will  deny  what  I  now  tell  this  ho- 
nourable Court.  I  cneerfully  gave  all  the  a*»-> 
siitance  I  could  in  the  public  service,  and  I  was 
always  glad  when  my  poor  endeavours  were 
crowned  with  success. 

Here  have  been  many  witnesses  examined 
aiifainst  me,  and  it  is  very  imnossible  that  I 
should  confute  them,  because  or  the  short  time 
allowed  me. 

I  think  it  a  very  great  hardship  that  I  should 
be  the  last  tried  of  all  these  gentlemen,  because 
I  coul^have  brousrht  several  of  them  to  prove 
my  behaviour  both  at  Manchester  and  in  other 
places,  was  quite  different  from  what  the  king's 
witnciies  speak  of;  but  as  they  are  convicted, 
they  cannot  give  any  tt*stimony  for  me,  and 
tliat  9«istance  I  might  have  bad,  can  now  bo 
of  no  ase  to  roe. 

If  I  was  to  speak  it  with  my  last  breath,  I 
must  deny  that  I  went  voluntarily  into  the  re- 
bellion ;  but  as  the  evidence  for  the  crown  ia 
so  strong  against  me,  I  must  submit  to  the  de- 
termination of  tliis  honourable  Court,  and  I 
submit  myself  accordingly. 

When  the  prisoner  had  done  speaking,  Mr. 
Solicitor  General  stood  up,  and  made  a  reply, 
which  was  to  the  effect  following : 

SoL  Gen.  I  should  not  have  troubled  your 
lordships,  or  the  jury,  with  saying  one  word 
more  relating  to  the  prisoner  that  is  now  before 
you ;  but  I  find  it  necessary,  from  what  has 
been  offered  in  his  defence,  to  observe,  that  he 
hascomphuned  of  many  hardships. 

He  seems  to  lliink  it  a  great  gricTance,  that 
his  being  Int  tried  has  deprived  him  of  many 
advantages  ;  (mt,  in  my  opinion^  he  has  had  a 
better  chance  to  defend  himself,  because  it 
gained  ^im  jmore  time  to  get  his  witnesses 
really,  and  to  pxspare  tor  his  defence. 

Can  any  man  imagine,  tliat  either  of  the  per- 
sons who  have  been  convicted  (if  Mr.  Morgan 
had  been  first  tried)  would  have  appeared  to 
dear  him  of  the  charge  that  ia  laid  against 
him?  If  they  had  done  so,  they  would  have 
been  their  own  enemies;  for  their  evidence 
wouldliava  been  a  plain  proof  agfainst  them- 
selves,  and  convinced  every  body  that  they 
were  in  the  rebellion. 

The  prisoner  has  no  need  to  complain  of  anT 
hardships ;  he  has  been  used  with  as  much 
lenity  and  tenderness  as  any  man  in  his  con- 
dition ever  was ;  and  mttbing  that  he  has  ask- 
ed, which  the  law  could  grant,  was  ever  re- 
fused him.  He  has  had  counsel  assignc<l  hiia 
of  his  own  chusing,  to  enable  him  to  make  his 
defence,  a  cop}'  of  his  indictment  in  due  time, 
and  therefore  he  could  not  have  any  pretence 
of  being  ignorant  of  what  he  stood  charged 
with  ;  and  I  am  sure  no  one  can  say,  hut  ho 
has  had  a  very  fair  and  impartial  trial. 

I  think  of  all  the  prisoners  convicted,  it  is 
very  evident,  that  the  prisoner's  case  really  ap< 
pears  the  plainest  of  any  ;  for  of  six  witnesses, 
there  are  four  who  were  not  concerned  in  the 
ri'hcllion,  who  positively  swear  to  his  pcrsoQ| 
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•nd  thftlbe  was  the  mott  active  of  any  one  b 
the  rebel  terrice ;  and  Mr.  How  particularly 
■wean,  That  he  lodged  it  hit  boose,  be  ffave 
duectioDft  for  erery  thing,  and  paid  the  recKOO- 
\nf  for  hiDitetf  and  eight  officera  who  dined 
with  him ;  and  therefore  he  thought  the  pri- 
soner was  one  of  the  heada  of  them. — ^These 
Were  his  worda. 

Then  there  ii  Mr.  Buwker,  the  deputy  coq- 
■table  of  Manchester,  and  he  comes  and  swears, 
That  the  prisoner  at  the  bar,  with  one  Wallis 
(who  is  one  of  the  head  constables  of  Man- 
chester, and  Bowker's  principal)  came  to  him 
with  a  paper  signed  by  the  Pretender's  secre- 
tary, ordering  him  to  nearch  for  all  arms,  and 
carry  them  to  the  lodgings  of  David  Morgan, 
esq.  which  he  did  accordingly,  for  in  case  of 
refusal,  he,  and  all  those  who  refused  to  de- 
liver up  their  arms,  were  threatened  with  mili- 
tary execution.  This  witness  is  positiTO  to  the 
person  of  the  prisoner ;  and  1  thmk  there  can 
oe  no  plainer  proof  of  high -treason  than  what 
has  been  sworn. 

As  to  what  Mr.  Chatterton  has  sworn  to  the 
prisoner's  escape  from  the  rebels,  and  letLflof 
Ashbom,  I  admit  to  be  matter  of  fact,  bat  this 
plainly  makes  against  the  prisoner ;  for  when 
he  found  their  aflfiura  were  desperate,  he  wm 
willing  to  shift  for  himself,  and  went  away  pri- 
Tatel;^  from  them,  purposely  that  he  migni  not 
be  seized  by  the  king's  forces.  He  had  beeu 
among  the  rebels  a  considerable  time  before 
this  happened,  and  if  ^as  he  pretends)  he  was 
detained  against  his  will,  he  undoubtedly  had 
frequent  opportunities  of  leaving  them ;  but 
that  yon  And  he  ncTcr  did,  till  his  own  preMr* 
Tttion  and  safety  required  it. 

As  to  his  complaint  of  hardships,  there  is  no 
one  here  that  e? er  intended  him  any ;  but  the 
Jury  must  go  according  to  the  e? idence ;  and  I 
mm  sure  that.no  efidenoe  in  tlie  world  could 
have  brought  a  fact  more  home  to  the  prisoner 
than  they  nave  done  this :  and  I  doubt  not  but 
the  evidenee  that  has  been  giren  will  hare  a 
due  weight  with  the  jury,  and  that  they  will 
And  him  guilty  of  the  indictment. 

The  Jury,  without  going  out  of  oonrt|  fafooght 
the  prisoner  in  Guilty. 

July  32,  1746. 

All  the  prisoners  who  then  stood  oon? icted 
were  brought  to  the  bar  to  reoeife  judgment ; 
•nd  their  counsel,  segeanta  Wynne  and  Eyre, 
took  two  czoeptiona  in  arrest  of  judgment 

1.  That  the  teste  of  the  eommissioo  is  not 
■et  fbrth  in  the  captiqp  of  the  indictment,  and 
eoiiseqnentl}r,  for  aught  appears  on  the  record, 
the  commission  mignt  issue  before  the  com- 
mencement of  the  act  on  which  thia  oommis- 
rioQ  is  grounded :  and  if  so,  the  whole  proceed- 
laar  is  comm  mm  Judice, 
To  this  it  was  answered  by  the  Attorney  Ge- 
■al,  and  agreed  by  the  Court,  that  the  juris- 
tioa  of  the  Court  doth  sufficiently  appear  on 
reeordi    The  act  of  parliament  is  undoubt- 
i/ the  fbuodation  of  thif  proonding :  the  act. 
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and  thia  commission  grounded  on  it,  are  recilcd 
in  the  caption :  and  it  is  expressly  allmd, 
that  the  commission  did  issue  ny  Tiitue  oT  the 
act ;  which  could  not  be  true,  unleaB  the  ooin« 
mission  waa  subsequent  to  it. 

Their  second  exception,  and  on  wUdi  thej 
aeemed  chiefly  to  rely,  was,  Uiat  the  act  em- 
powers the  crown  to  issue  commissioiisftr  try- 
mg  persons  then  in  custody,  or  who  shall  be  in 
custody  for  high- treason,  in  le? yin|[  war  before 
the  first  day  of  January  next,  and  it  ia  not  al- 
leged in  the  indictment  that  the  prisoners  were 
in  custody  at  the  time  of  the  inaMtment :  and 
consequently  it  doth  not  appear  on'  the  record, 
that  the  Court  hath  any  jurisdiction  oyct  tb« 
prisoners.* 

To  tliis  it  was  answered  by  the  Attorney  Ge- 
neral, and  agreed  by  the  Court,  that  it  doth 
sufficiently  appear  on  the  .record  aa  it  now 
stands,  though  not  indeed  on  the  indictncniv 
that  the  prisoners  are  in  custody ;  the  record 
alle^eth  that  the  prisoners  at  the  time  of  their 
arraignment,  being  brought  to  the  bar  in  the 
custMly  of  the  sheriff  to  whose  custody  they 
had  before  been  committed  for  the  cauie  afore- 
said, were  aaked,  &c. 

The  common  commission  of  gaol  dili?eij 
extendeth  only  to  prisoners  in  actiud  custody  if 
and  yet  it  waa  nerer  thought  necessaiy  to  al- 
lege in  the  indictment  that  the  defendant  waa 
then  actually  in  prison ;  and  if  thia  exoeptioo 
was  to  prevail,  it  would  impeach  all  the  judg- 
ments toat  ever  have  been  given  at  any  sea* 
sioos  of  gaol  delivery. 

That  the  act  on  which  the  Preston  rtbali 
were  tried  runs  thus  in  the  very  worda  of  this 
act,  all  the  indictmenta  at  that  time  were  as 
these  are,  and  this  very  exception  wu  then 
taken  and  over-ruled. 

Lord  chief  justice  Lee  produced  a  note  he 
took  at  that  time  in  the  case  of  the^King  and 
Oxburgb  1%  the  same  exception  waa  then  taken 
and  over-ruled  upon  the  reason  hat  before 
given. 

Judgment  waa  then  given  as  in  oaaea  of  high* 
treason. 

Mr.  Serjeant  Eyre  afterwarda,  vis.  Aogost 
Sd,  took  an  exception  that  bears  some  affinity 
to  the  Ust,  in  behalf  of  DonaU  Mac  I>onafd 
and  aome  others  who  then  stood  convided,  and 
were  brought  to  the  bar  to  receive  jnd|^ment : 
it  was,  that  it  doth  not  appear  that  the  pnaoncrfl 
^ere  apprehended;  and  saith  he,  in  ftd 
they  were  not  apprehended,  but  surrendered. 
Whereas  the  act  of  parliament  on  which  the 
commission  is  grounded,  speaks  only  of  peceenf 
that  shall  be  apprehended  and  in  custody. 

*  See  the  Case  of  £neas  Macdonald  after- 
wards. ' 

j-  V.  19  Mod.  449.  the  same  point. 

I  Upon  the  Trials  of  the  lords  Kilmatnock, 
Cromartie  and  Balmerino,  to  guaid  against  thia 
objection,  the  warrants  for  their  comiDitnient 
were  returned  by  the  Ueutenant  of  the  Tower, 
read  and  entered  en  the  JoornaL  Fmw€t 
EdUion. 


860] 


jW  Jitffi  TVoflUOflf  • 


A.  O.  1746. 


[SS» 


This  iioe>fpiiD  objection  was  likewiM  OTer- 
ruled.  The  stnrreDder  was  as  much  upoo  com- 
pakaoDy  as  the  submissioD  of  a  penon  who 
cries  for  quarter  in  the  heat  of  battle  is.  In 
both  casM,  the  submission  b  by  reason  of  a 
superior  force,  and  for  fear  of  immediate  death. 

David  Morgan  was  about  51  years  of  age, 
iMm  \m  Wales,  and  bred  to  the  law,  and  had 
frequently  as  a  barrister  attended  the  courts  at 
Westosiaster-faaU,  and  elsewhere.  Re  was  a 
pefsoo  of  a  very  mean  look,  and  seldom  kept 
company  with  any  n^ntlemen  of  his  neigb- 
hoornood ;  and  if  it  had  not  been  for  his  estate, 
be  might  hare  starred,  for  he  was  so  very 
loftv,  and  of  so  bad  a  temper,  that  nobody  but 
■ocn  u  were  beholden  to  him  cared  to  employ 
him.    This  Momm  was  possessed  of  a  very 

rd  estate  m  St  lieonard's  Shoreditch,  but  he 
it  all  run  to  ruin,  because  he  would  not  pay 
theground-rent 

llerebehi  called  Morgan  the  Pkietender's 
couoMllor,  and  his  adrice  was  consulted  on 
every  occasion.  Even  after  he  was  condemned, 
he  was  haughty  and  insolent  beyond  ezpres- 
eioD ;  and  the  very  afternoon  before  his  eze^ 
eotioo,  he  grumbled  to  pavthe{cook  who  dress- 
ed his  dinner,  and  said  sne  was  very  extrava- 
gant in  her  demands. 

He  read  to  bis  fellow  prisoners  above  twenty 
niiantcs  at  the  gallows,  and  died  very  uoooq- 


Tbe  momii^  (about  nz  o'clock)  before  he 
went  to  execution  he  ordered  oofiee  to  be  made, 
Mid  bid  them  take  care  to  make  it  very  good 
smd  strong,  for  he  had  never  drank  any  since 
he  had  been  in  that  prison  fit  lo  come  near  a 
Mrtlenan ;  and  because  it  was  ready  before 
Ke  was  unlocked,  he  seemed  angry,  and  in  a 
snatpassiOB. 

;  He  was  executed  with  the  others  on  Wed- 
nesday, Juhr  90, 1746,  and  his  body  delivered 
is  bis  IKee«  to  be  buried. 

The  nine  that  were  executed  at  Kennington 
Commoo,  J  uly  SO,  1746,wcre  Francis  Townley, 
«okmel  of  the  Manchester  regiment ;  Thomas 
Tbeodorus  Deacon,  James  Dawson,  John  Ber- 
^liidB-,  George  Fletcher,  and  Andrew  Bkiod  (or 
B^rde),  captains  in  the  Manchester  regiment ; 
fbomae  Cnadwick,  lieutenant ;  Thomas  Syd* 
4all,ed|ntaat  to  the  same ;  and  David  Morgan, 
*s  velnnteer  in  the  Pretender's  army ;  of  these, 
Vldcher,  Berwick,  Chadwick,  and  Dawson, 
jtockred  themselves  members  of  the  Church  of 
Bagfamd  \  Townley  and  Blood  died  Pepists ; 
-lA  tbw^  ipeeches  were  filled  with  treasonable 
expressisee,  not  fit  to  be  repeated  (as  before- 
nentioned):  but  we  shall  take  notice  what 
e  strange  enthusiastic  sort  of  religion  Syd- 
dali  and  Deacon  were  of,  as  they  mentioned 
Ihe  cbomdi  thcj  belonged  to  in  their  dying 
neecbes;  and  Mr.  Morgan's  declaration  as  to 
luslUtli. 

Tbomaa  Syddatl,  the  peruke*  maker,  says, 
**  I  die  a  member  not  of  the  church  of  Rome, 
IMT  yet  that  of  ^nffland,  but  of  a  pure  episco- 
m1  &i|IcI1|  which  linth  reformed  ail  the  errors, 


eorruptions  and  defecti  that  have  been  intro* 
duceo  mto  the  modem  churches  of  Christen- 
dom :  a  church  which  is  in  perfect  comrounioa 
with  the  ancient  and  universal  church  of  Christ, 
by  adhering  uniformly  to  antiquity,  universa- 
lity and  consent ;  that  gbrious  principle,  which 
if  once  strictly  and  impartially  pursued,  would, 
and  which  alone  can,  remove  all  the  distrac-* 
tions,  and  unite  all  the  divided  branches  of  the 
Christian  church.  This  only  Catholic  princi* 
pie  is  agreed  to  by  all  the  churches,  £asteni 
and  Western,  Popish  and  Protestant;  and  yet 
unhappily  is  practised  by  none,  but  the  church 
m  whose  communwn  1  die.  May  God  in  his 
great  mercy,  daily  increase  the.members  there- 
of!  And  if  any  would  enquire  into  its  primitive 
conptitutioii,  I  refer  them  to  our  common* 
prayer-book ;  which  is  entitled,  ''  A  Coniplele 
Collection  of  Devotions,  both  public  and  private, 
taken  finom  the  Apostolical  Constitutions,  the 
Ancient  liturgies,  and  the  Common -prayer- 
book  of  the  Church  of  England,  Printed  ai 
London,  1734.'' " 

Mr.  Thomas  Tbeodorus  Deacon  said,  in  hie 
speech,  ^  I  profess  I  die  a  member  not  of  the 
cnurch  of  Rome,  nor  yet  of  that  of  England, 
but  of  a  pure  episoopaf  church,  which  has  re- 
formed all  the  errors,  corruptions  and  defect! 
that  have  been  introduced  mto  the  modeni 
churches  of  Christendom :  a  church,  which  is 
in  perfect  communion  with  the  ancient  and 
universal  church  of  Christ,  by  adhering  uni- 
formly to  antiquity,  universality  and  consent ; 
that  glorious  principle,  which  if  once  strictlir 
and  impartially  pursued,  would,  and  whi(» 
alone  can,  remove  all  the  distractions,  and  unite 
all  the  divided  branchesofthef  Christian  church. 
This  truly  Catholic  principle  is  agreed  to  by  all 
churches.  Eastern  and  WeBte^^  Popish  and 
Protestant ;  and  yet  unhappily  is  practised  by 
none,  but  the  church  in  whose  holy  commu- 
nion I  have  the  happiness  to  die.  May  GM, 
of  his  great  mercy,  uaily  increase  the  members 
thereof!  And  if  any  would  enquire  into  its  pri- 
mitive institution,  i  refer  them  to  our  Common 
prayer-book ;  entitled  as  ^ve*roentioned.''-« 
This  book  of  devotion  was  supposed  to  be  wrote 
by  Dr.  Deacon,  the  physician  at  Manchester, 
fiither  of  the  above. 

The  speeches  of  the  rebels  were  suspected  to 
be  wrote  by  Mr.  Creake,  a  nonjuring  clergy- 
man ;  (some  said  one  of  their  bishops)  at  leut 
he  had  a  hand  in  them. 

Counsellor  Morgan  in  his  speech  said,  **  To 
conclude,  my  brethren  and  fellow -subjects,  I 
must  mdce  profession  of  that  religion  1  wan 
baptised,  have  continued,  and  shall,  throuffh 
divine  permission,  die  in,  which  is  that  of  the 
church  of  England ;  and  which  I  hope,  will 
stand  and  prevail,  against  the  malice,  devices 
and  assaults  of  her  enemies ;  as  well  those  of 
the  church  of  Rome,  as  those  equally  dan- 
gerous, the  followers  of  Luther  and.Calvin,  co- 
vered under,  and  concealed  in,  the  specious 
bugbears  of  Popery  and  arbitrary  power.  This 
my  faith,  I  have  fully  set  forth  in  a  poem  of 
two  books,  intitlcd,  «  The  Christian  Test,  or 
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tbe  Coalition  of  Faiih  and  Reuon  ;"  tlie  firat  1  Muj  Momn,  to  be  pobliibad  hy  her,  at 
of  wbich  1  bare  alreadjr   puUiibwl,  and  Uia  |  hat  pleaaedGMl  1  aliall  dm  lite  to  aee  it. 


Itlter,  1  have  bei)ue»Ui«d  In  the  care  of  my  I  tbaaa  poems  1  refer,  which  I  hope  will  •briate 
tufbrtunaie,  but  very  dutiful  daughter,  Ura.  |  all  cavil  to  tbecantrary." 


513.  The  Trial  of  Alexandeh  Mac  Ghomttheb,  for  High  Treason, 
at  the  Town-Hall,  St.  MargaretVhill,  Thursday,;,  July  31 : 
SOGeougeH.  a.d.  1746. 


j/HIS  awToiDir  the  right  honoun^le  the  lord 
chief-juitice  Lee,  the  ri|{lit  honoarable  lord 
chief  justice  WJIlei,  Mr.  juttjce  Wright,  Mr. 
justice  Fatter,  Mr.  barou  Keynoldi,  and  Mr. 
DaroD  Clive,  came  into  court,  lud  beiug  tested, 
the  Cryer  made  proclsmaiioD  for  silence ;  aud 
the  keeper  brought  Jimei  NicbobMHi,  a  lieu- 
lanant  lO  the  il'ike  of  Perih't  re(pmetit,  and 
Donald  Mac  Donald,  otherwise  DtTtd  Mac 
Donald,  oiherwite  Daniel  Hao  Donald,  a  cap- 
tain in  Ctppock'a  t^uDent,  to  the  bar,  and 
Iheydetired  lo  retract  tbeir  former  pUa;  whicb 
the  Court  haTinr  granted,  tliey  plnaded  guilty, 
and  ho{ied  tIjeCourt would recommenilthcmio 
hit  majesty's  mercy. 

Alexaniler  Mac  Growther  wai  ttico  called, 
and  put  to  llie  bar,  and  for  bit  trial  put  hiintelt 
upon  Gud  Bod  hit  country,  and  after  making 
■ome  ekceplioni,  ajiiry  was  sHom  to  try  liim. 

The  couDtel  for  the  kiug  having  opened  the 
indictment,  thai  the  prisoner  waa  a  lieulenanl 
in  ifae  duke  of  Perth't  regiment,  they  proceeded 
to  call  Iheir  witnesses,  and  Mr.  Allen  was  called 
'and  sworn  accordingly. 

Solititor  Gencrtl.  Pray,  Sir,  aoiuaiut  the 
Cjiurtofall  thai  you  knowofthepritoner. 

Mr.  Jllen.  There  are  two  Mac  Growthera, 
but  lliit  it  I)ie  oldest,  aod  be  was  a  lieutenant  in 
the  duke  of  Fertli's  regiment ;  and  the  firsl 
lime  he  was  in  arms  in  the  Pretender's  service 
was  the  laiter  eml  of  last  August.  He  was  a 
teaaut  to  the  duke  of  Penh,  and  accepted  a 
commission  in  Ibe  rebel  terrlce ;  he  waa  calleil 
lieutenant  in  Perth's  regiment  by  the  ofGcen 
and  suhliert,  and  mardiMl  in  hit  highland  drcai 
viih  the  relwls  from  their  6rst  bttttng  up  fui 
volunteers  in  Scotland.  He  wet  at  Edinbu^b, 
and  teemed  very  glad  tvhen  ilie  Pretender  had 
got  possession  of  ilie  cily,  and  encouraged  the 
aoldfers  to  be  diligent,  for  that  there  wis  no 
fear  of  tuccett,  and  if  they  were  hearty,  Tigi- 
Iflol  and  aclive,  he  did  not  doabt  but  they 
should  succeed.  He  wore  a  white  cockade  at 
Edinburgh,  a  dirk  by  his  side,  hadpittoUin  bit 
girdle,  and  a  blue  Iwooet,  and  tne  highland 
rebels  paid  a  great  retpecl  to  him.  Re  was  al 
Perth  when  postettion  wai  Iskcn  of  that  town 
by  the  PrelendeT*i  party,  and  always  acted 
there  as  an  officer ;  and  at  everf  placa  where 
tlie  rebels  camewas  very  warm  in  tbeir  caoae, 
biddinif  the  rebels  under  hit  comnuuid  keep  a 

good   neut,  and   fear  nothing , — Ho  spoke 

this  tt  the  balite  of  Preston  Pant ;  and  every 
*ltack  Itiey  lude,  he  i|>iT[led  vp  bia  bcotbar 


i^ccra,  and  dcMred  them  to  keefi «  good  ImIc- 
oat,  anil  take  care  the  Mldiera  did  llwirdii^. 

Mr.  MttMta  waa  next  callod  and  iwom,wbv 
deposed.  That  be  taw  the  prisoner  at  Carlialn, 
in  hit  highland  dreaa,  at  the  tinM  when  bia 
royal  liigbnot  the  duke  beaieged  tlw  citj  i 
thai  he  wat  in  a  highland  plaidt  a  bonnet,  a 
while  cockade  aod  dirk,  and  waa  called  lients- 
oanl  Mac  Growther,  and  greatly  aatnamed  bjr 
the  rebelt. 

The  captains  Vere  aod  Keett,  who  areoS- 
ccrt  in  the  king's  lerrioe,  depneed,  Thai  when 
the  rebels  surrendered  themselvea,  Ibey  bnd 
ordeiafrom  bit  royal  highneaa  the  dokettU»- 
mioe  all  the  rebtl  offioen;  and  wfaaa  tbej 
enmioed  iIm  prianner,  Mr.  Hao  OrawtlMr,  ba 
owned  that  lie  was  an  officer  (a  lieoteoaiit)  in 
Iho  duke  of  Perth's  regiment ;  and  Ibat  kn 
gave  in  Ilia  name  a«  an  officer ;— and  all  Um 
wituestes  agreed,  that  the  priaoner  wat  under 
DO  reslrainl,  but  acted  ai  volootarily  a*  tbn 
other  rebel  officers. 

PniSONIK't  DSFtHCB. 

The  prltoner'i  counsel  ioaisied,  (bat  tbe  ialu 
at  Perth  liad  ompdied  bim  to  enter  into  tbo 
rebellion,* -and  had  threatened  him,  if  be  re- 
futed to  join  (hen,  to  bum  fait  honae  to  tbn 
ground,  to  destroy  all  his  cattle  and  stock  af 
corn,  and  to  lay  watte  all  that  belonged  to  bin,t 
and  to  prove  thia  they  called  fuvr  witnetses, 
who,  in  general,  deposed.  That  several  of  Ihn 
duke  of  Perth's  men  came  and  threatened  bias, 
the  priMio6r,  wiifa  destruction,  if  be  rrfwwi 
joining  the  rebd  fiireea ;  and  to  bind  him  with 
cords ;  and  that  being  compelled,  be  wis 
forced  In  join  them  to  tare  himself  from  nm. 

Tbe  evidence  on  both  tides  being  dosed,  my 
'  lord  chief-jntlice  tummed  up  tbo  eridenoa  •• 
;  the  jury ;  and  aa  the  proof  was  very  stsnsg, 
and  it  appeanng  that  he  marched  with  iCa 
lebelt,  and  enlisted  at  the  hcginning  of  tba  i«- 
bdlion,  and  continued  with  them  until  tbo  atv- 
render  of  Carlitle,  (he  jury  (witbont  going  not 
of  court)  Aund  bin  gtulty. 

Alexander  Mac  Gbowtbek's  Cm. 
f  Fotter'j  Rqiortt,  p.  13.J 

"In  (becate  of  Alexaodtr  Mac Gmwlber, 
(here  was  full  evidence  touching  hit  having 


*  See  Leach's  Hawkioi't  Plea*  of  tbo 
Crown,  b.l,c.  17,a.  a4. 

I  See  tome  observatiooi  respeding  thia 
plea  in  the  Case  of  lord  Wintoon,  vol.  1»,  p.  80i. 
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been  in  the  rebellion ;  and  hit  actingr  ts  a  lieo- 
teoani  in  a  regioieni  in  Cbe  rebd  army  called 
tke  dnke  of  Ferth'a  regiment.  The  defence 
he  relied  on  was,  that  be  was  forced  in. 

**  And  to  that  purpose  he  called  several  wit- 
nenexi,  who  in  general  swore,  That  on  the  S8lb 
of  August  the  person  called  dake  of  Perth,  and 
thm  lord  Stratballan,  with  about  tiventy  bigh- 
landers,  came  to  the  town  where  the  prisoner 
Krtd.  That  on  the  same  day  thriee  seteral 
aomraons  were  sent  out  by  the  duke  requiring 
bis  tenants  to  meet  him,  and  to  conduct  him 
over  a  moor  in  the  neighbourhood,  called 
Luiny  Moor.  That  upon  the  third  summons 
ttie  prisoner,  who  is  a  tenant  to  the  dnke,  with 
aboot  twelve  of  the  tenants  appeared ;  that 
llMn  the  dake  proposed  to  theni  tnat  they  should 
take  arms  and  follow  bim  into' the  rebellion. 
Tlitl  the  prisoner  and  the  rest  refused  to  so  ; 
wbtreopon  tbey  were  told,  that  they  should  be 
foroed,  and  cords  were  brought  by  the  duke*s 
puiy  in  order  to  bind  them  ;  and  tliat  then  the 
prisoner  and  ten  more  went  off,  surrounded  by 
ih*  duke's  party. 

^  These  witnesses  swore  that  the  duke  of 
Perth  threatened  to  bum  the  houses,  and  to 
drive  off  the  cattle  of  such  of  his  tenants  as 
ahoald  refuse  to  follow  him.  They  all  spoke 
vw¥  extravagantly  of  the  power  Xovh  in  8cot^ 
ted  exercise  over  their  tenants ;  and  of  the 
ohedieoce,  (even  to  the  joining  in  rebellioik) 
which  they  expect  from  them. 

**  Lord  chief-justice  Lee,  in  summing  up,  ob- 
served to  the  jury,  that  there  is  not,  nor  ever 
was,  anj  tenure  which  obligeth  tenants  to  fol* 
lew  their  lords  into  rebellion. 

**  And  as  to  the  matter  offeree,  he  said,  that 
the  fear  of  having  houses  burnt,  or  goods 
apoQed,  supposing  that  to  have  been  the  case  of 
the  prisoner,  is  no  excuse  in  the  eye  of  the  law 
Ihr  joining  and  marching  with  rebels.* 

*  **  An  apprehension,  though  ever  so  well 
groonded,  of  havinif  property  wasted  or  de- 
stroyedy  or  of  suffering  any  other  mischief,  not 
tttdangeriitf  the  person  of  the  party,  will  be 
neexcose  for  joinmg  or  continuing  with  rebels ; 
othcthvise  it  would  be  in  the  power  of  any 
leader  of  a  rebellion  to.indemni^ail  bis  followers. 
It  was  so  ruled  in  the  case  of  Mac  Growtber, 
mad  of  many  of  the  Scotch  prisoners,  oo  the 
special  commission,  in  Surry,  in  1746.  In 
lias  Growther's  Case,  besides  the  threat  of 
huming  his  property,  it  appeared  that  he  aad 
twelve  other  tenants  of  the  dnke  of  Pferth, 
lijBng  samnMsed  to  meet  him,  appeared  on  the 
thira  tiuDiiiooSi  on  the  88th  of  Auguit|  when 
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'<  The  only  fbrce  that  doth  excuse,  is  a  forg|i 
upon  the  person,  and  present  fear  of  dcn^h  ; 
and  this  fbrce  and  fear  must  continue  all  the 
time  the  party  remains  with  the  rebels.  It  is 
incumbent  on  every  man,  who  makes  force  his 
defence,  to  shew  an  actual  force,  and  that  he 
quitted  the  service  as  soon  as  he  could ;  agrees 
able  to  the  rule  laid  down  in  OMcastle's  fiase, 
1  Hale  50.  that  tbey  joined  '  pro  timore  mortis 
et  recesseruntquam  cito  potuernnt' 

•'  He  then  observed  that  the  only  fbrce  the 
prisoner  pretends  to,  was  on  the  8th  of  August ; 
and  that  he  continued  with  the  rebels  and  bore 
a  commission  in  their  army  lUl  the  surrender  of 
Carlisle,  which  was  on  oe  about  the  SOth  ef 
December. 

**  Tbejury  without  going  firom  the  bar  fbond 
bim  Guilty.  But  he  was  reprieved,  and  nol 
exteuted. 

«<  N.  B.  An  the  jadges  that  were  m  Iowa 
were  present,  and  concurred  in  the  points  of  law. 

^*  N.  B.  Many  of  the  Scotch  prisoners  made 
force  their  defence,  and  produced  the  saoM 
sort  of  evidence  as  Mae  Growtber  did ;  and 
the  same  directions  in  point  of  law  were  given 
as  in  his  case.  And  the  matter  of  fact  whetlicr 
force  or  no  force,  and  how  long  that  fbros 
continued,  with  ei^orv  ctrcnmstance  tending  to 
shew  the  practicability  or  impractiosbilitr  ef 
an  escape.f  was  left  to  the  jury  on  the  wnolo 
evidence." 

the  duke  proposed  to  them  to  take  arms  sad 
follow  him  into  the  rebellion ;  that  they  all  re- 
fused to  go ;  whereopon  they  were  told  that 
tbey  should  be  forced,  and  cords  were  bronght 
by  the  duke's  party  (about  SO)  in  order  to  bSnd 
them ;  and  that  then  the  prisoner  and  about 
ten  more  went  off,  surrounded  by  the  duke's 
party.  Lord  chief-justice  Lee  observed  to  the 
jury,  that  the  only  fbrce  pretended  to  by  the 
prisoner  was  on  the  38th  of  August,  and  that 
ne  continued  with  the  rebels,  and  bore  a  com* 
mitsioQ  in  their  army  till  the  SOdi  of  December 
following.  He  was  oonvided  hot  not  executed. 
In  all  the  like  cases  of  the  Scotch  rebels,  the 
matter  of  fact  whether  force  or  no  force,  and 
how  long  that  force  continued,  with  every  eir- 
eumstance  tending  to  shew  the  practicabilitj 
or  impracticability  of  an  escape,  was  lefl  to  the 
jury  on  the  whole  evidence.*'  East's  Pleas  of 
the  Crown,  c.  2.  s.  15.  See,  too,  Mr.  East's 
chapter  (hereafler  as  it  seems  to  be  published) 
of  persons  capaUe  ef  crimes,  tit.  Compulsion, 
f  See  in  Foster's  Reptnts,  1  I>»coane| 
ohap.  S|  s.  8,  p.  918. 


395]  to  GEORGE  II.       Proeeedingt  agaUul  A.  and  C.  Kinloch^        [SOS 

514t  The  Proceedings  at  St  Margaret's-hill,  Southwark,*  relating 
to  Alexander  and  Charles  Kinloch  (Brothers  to  Sir  James 
Kinloch,  bart^  on  August  SS,  September  2,  October  889  89, 
November  15,  December  15  and  20,  1746.  Before  the  lord 
Chief  Justice  Lee,  Lord  Chief  Justice  Willes,  Lord  Chief  Baion 
Parker,  Mr.  Justice  Wright,  Mr.  Baron  Reynolds,  Mr.  Justice 
Abney,  Mr.  Justice  Dennison,  Mr.  Baron  Clarke,  Mr.  Justice 
Foster,  Mr.  Baron  Clive^  Sir  Thomas  De  Veil,  knt  and  Peter 
Theobald,  esq.  relating  to  their  Plea  that  they  were  bom  ia 
Scotland,  and  ought  to  be  tried  according  to  the  Laws  of  that 
Kingdom,  &c.  .-f  80  George  IL  a.  d.  17 4S. 


Augun  ss,  ir4a. 

This  lUy  bnis  of  mdietment  w«re  fbond 
tgtingl  AlexandOT  Kinlodi  and  Cbarles  Kio- 
loch,  aiid  otbert  of  the  rdidt  to  the  oumbor  of 
t«f€Dty-two.  The  OTcrt  acts  were  laid  in  dif- 
hnaX  MftB  in  8(»tland,  according  to  the  re- 
■peetiYe  caiM  of  the  pritonert.  And  then  the 
Court  aiyoumed  to  the  9d  of  September  for  the 
anraignment  of  the  prisoners. 

September  S,  1746. 

'  On  this  day,  (there  being  no  other  jadge  in 
town)  Mr.  Jostice  Foster  m  with  two  other  com- 
Viisrioners,  sir  Thomas  De  Veil,  kat.  and  Peter 
Tbeobaki,  es^.  for  the  arraigning  tlie  prisoners. 
Alexander  Kinloch  and  Charles  Kinloch,  and 
the  rest  of  the  prisonen,  who  were  Scotchmen 
lNini|  upon  their  arraignment  severaUj  deUfer- 
•d  a  paper  into  court  whereof  the  following  ii 
acopt; 

*'  is  1  intend  to  insist  on  the  benefit  of  the 
Act  of  Union,  by  which  all  the  laws  in  Scotland 
at  thai  time  which  concern  private  right  are 
ptved  to  the  natifes  of  Scotlanu,  and  decfitred  to 


*  We  cannot  find  that  any  trial  of  these  two 
Kmhichs  was  ever  printed ;  the  evidence 
against  them  (and  the  rest  tried  at  St.  Blarga- 
Ifl's  Bill)  being  so  very  plain,  nothing  remvk- 
iUe  happened  at  their  trials.  Their  princi^ 
•Igection  being  in  nature  of  a  plea  to  tne  juris- 
diction of  the  Court,  we  shall  insert  their  plea, 
the  entry  on  the  record,  demurrer,  See,  relating 
to  this  point,  with  a  brief  account  of  the  wu« 
meats  of  the  counsel  and  court,  and  jooge 
Foster's  argument  on  the  case,  from  his  Im- 
ports, p.  15,  et  seq.    Former  Edition. 

See,  also.  East's  Pleas  of  the  Crown,  c  3, 
§  41. 

t  See  Foster  16,  23. 1  Wils.  157.  East's  PI. 
Cr.  ch.  8>  §  41 ;  and  sir  John  Perrett's  Case, 
▼ol.  1,  p.  13  J  5,  and  lord  M*Guire's  Case,  vol. 
4,  p.  654,  of  this  Collection,  and  the  other 
hooks  referred  lo  by  Mr.  East. 


bo  unaltersble  by  the  parliament  of  Great  Bri^ 
tain,  except  for  the  evident  utility  of  the  sob- 
jects  within  Scotland ;  and  as  I  am  a  subject 
bom  within  Scotfamd,  and  stand  indicted  ibr 
treasons  charged  to  have  been  comnulted  by 
me  in  Scotland,  1  humbly  beg  that  the  Oauit 
will  be  pleased  to  assign  me  counsel  and  a  ooli- 
dtor  to  advise  me  as  to  the  manner  of  ftamiog. 
and  the  use  to  be  made  of  this  defence ;  and 
that  the  Court  will  be  pleased  to  indulge  Hie  ia 
a  few  days  time  to  advise  with  thdm,  liefere  I 
am  compelled  to  plead ;  lest  by  pleading  I  may 
be  deprived  of  the  benefit  of  any  such  deftooa.*^ 
Mr.  Justice  Foster  told  the  prisoners  the! 
copies  of  their  indictments  hiving  been  defi- 
vervd  to  them  in  due  time,  they  ought  now  to 
have  bera  ready  to  plead  such  pless  as  they 
would  stand  by ;  and  that  the  Court  ezpedea 
they  should  now  plead  accordingly.  He  toM 
them  withal,  that  if  the  matter  contained  in 
their  papers  would  avail  them  at  all,  they 
would  have  the  full  benefit  of  it  upon  Not 
Guilty :  since  it  amounts  to  no  more  than  that 
their  caies  are  not  within  the  act  of  the  last 
sessioo,  by  authority  of  which  act  alone  this 
court  sits.  They  tMn  severally  pleaded  Not 
Guilty. 

The  Cisi  of  Albxanoer  Kinlocu  and  Caiius 
Kjmu>ch,  Oct.  98, 1746. 

Present  lord  chief  justice  WiUes,  Mr.  justice 
Foster,  and  Mr.  baron  Clive.  Alexander  Kin- 
loch and  Charles  Kinloch,  who  were  the  first 
of  the  prison^  concerned  in  the  paper  deliver- 
ed the  Sd  of  September  that  were  brought  to 
trial,  were  set  to  the  bar ;  and  they  agreeing 
in  their  challenges,  one  jury  was  sworn  and 
charged  with  them  by  the  clerk  of  the  arraign- 
ments. The  junior  counsel  for  the  crown 
opened  the  indictment,  and  the  solicitor  gene- 
ral in  a  few  words  opened  the  evidence. 

When  the  counsel  for  the  crown  had  pro- 
ceeded thus  far,  the  chief  justice,  befbre  any 
evidence  was  gtven,  told  the  prisoneia'  counsat. 
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that  be  wai  iDformed  tbey  had  some  objection  consent  of  Mr.  Attornev  General  on  behalf  of 

to  make  in  behalf  of  their  clients  groaoded  on  the  king:  It  is  ordered  by  the  Court  here,  thai 

the  Act  of  Union ;  which  olgection  he  said  was  Richaid  Toy  the  last  of  the  jurors  swora  and 

proper  to  be  spoke  to  before  the  counsel  for  the  impannelled  in  this  cause  be  withdrawn  out  of 

crown  went  into  their  eridenoe.    Whereupon  ^f  pannel ;  and  that  the  relt  of  the  jurors  in 

Mr.  Joddrdl,  one  of  the  prisooer*s  counsel,  ^^^^  cause  be  disehai^gped ;  no  eridence  whaiu 

stetsd  his  objection,  and  spoke  largely  to  it.  toefer  bating  been  giren  to  the  said  jury  in  thib 

The  ehief  justice  then  said,  that  the  objection  ^u<e  either  on  the  part  of  the  king  or  of  the  de* 

being  in  nature  of  a  plea  to  the  jurisdiclion  of  tendants.  And  it  is  further  ordered  by  the  Court 

the  Court,  could  not  be  noada  on  the  issue  of  li«^>  that  the  said  defendants  hare  hsaTe  t9 

Not  Guilty ;  nor  could  any  e? idence  in  support  withdraw  their  pleas  of  Not  Guilty  by  them 

•f  the  objection  be  receited  upon  that  issue;  ibrmerly  pleaded  to   the  indictment  in  this 

and  therefore  proposed  that  a  juror  should  be  cause,  and  hate  leave  to  plead  to  the  jurisdic- 

wilhdrawn ;  and  that  the  prisoners  should  have  ^^  ^  this  court :  and  that  the  said  defep*. 

leave  to  whiidraw  their  pleas  of  Not  Guilty,  dants  hare  time  till  to-morrow  to  put  in  sndi 

and  to  plead  this  matter  specially:  and  that  the  P'^-    ^^  ^^^^  they  deliver  copies  of  sudi 

attorney   eeneral  might  demur,  and  so  the  pl^^  to  Mr.  Sharpe,  solicitor  for  the  kmg  in  th^ 

|ioint  wouki  come  regularly  before  the  Court.  cause,  by  eiffht  of  the  clock  this  evening.  And 

Mr.  Justice  Foster  said  on  this  oocasioo,  that  tbereupon  the  said  defendants  do  now  here  at 

when  he  assured  tbe  prisoners,  tbey  would  the  bar  withdraw  their  said  pleas  of  Not  Guilty, 

have  the  full  benefit  of  this  objection  on  their  >>>  ^'rder  to  put  in  such  plea  to  the  jurisdictioa 

plea  of  Not  Guilty,  he  had  no  intention  of  lead-  of  this  court  as  aforesaid." 

Inir^lKminto  a  difficulty,  which  they  could  fh-tiJ^r  oo  it^a 

not  get  clear  of,  without  the  indulgence  of  the  *^'  ^^^^' 

Court    He  thought  they  would  be  entitled  es  ^^  ^^  day,  present  the  same  judges  ai 

mero  jure  to  the  full  benefit  of  the  objection  yesterday.    Alexander  Kinloch  was  first  set  lo 

without  such  indulgence ;  and  added,  that  the  ^^  ^^  *°d  again  arraigned ;  whereupon  ha 

friaciple  he  went  upon  was  this,  if  there  be  tendered  a  plea  ingrossed  on  parchment  and 

«nj  weiffht  in  the  obyectwn,  it  must  be  that  the  signed  by  his  counsel  Mr.  Gordon  and  Ah-, 

ease  of  the  prisoners  is  not  within  the  act  of  Joddrell;  to  which  the  attorney  general  de- 

0ia  last  session,  under  which  act  alone  this  mmred,  and  the  prisoner  instantly  joined  ia 

f|NMial  commission  is  executed.   And  if  it  be  not  demurrec 

Within  that  act,  it  is  a  case  at  common  law ;  **  ^°d  the  said  Alexander  Kinloch  in  his  owa 

^  consequently,  taking  it  to  be  a  case  at  Pfopcr  person  comes,  and  having  heard  tbe  in« 

Conoion  law,  if  no  overt  act  be  proved  in  the  dictment  aforesaid  read,  and  protecting  that  hC 

«oonty,  when  the  commission  sits,  and  whence  ■*  .»^.  guilty  of  tbe  premisses  charged  in  the 

fta  jury  comes,  the  prisoners  must  of  course  f^d  indictment,   for  plea  nevertheless  saitb, 

|a  acquitted.  '^bat  he  ought  not  to  be  compelled  to  answer  to 

Sr  John  Strange^  of  counsel  with  the  crown,  ^^^  ^d  indictment :  because  he  saitb  that  the 

Uroogly  insisted,  that  in  point  of  law  tbe  pri-  kingdom  of  Scotland,  before  and  until  tbe  time 


^ wero  entitled  to  the  benefit  of  the  object    o'  ^^e  union  of  the  two  kingdoms  of  £ngland 

tfon  on  Not  Guilty,  if  they  could  avail  them-    ^^^  Scotland,  was  regdated  and  governed  by 
calves  of  it ;  and  the  attorney  general  offered  to    ^^  proper  laws  and  statutes  of  that  kmgdom. 


joined  by  them,  and  Uiat  the  merits  of  "^  ^^^^  of  Great  Britain  caHed  ScotUnd  hath 

the  olgection  might  be  now  considered.  '^^Q*  "i^d  yet  is  governed  and  regulated  by  tha 

But  it  was  otherwise  ordered,  and  a  juror  propcrlawsof  that  part  of  the  said  reahn  called 

vas  withdrawn,  and  the  jury  dischaiged  upon  ^^tland,  and  not  Inr  the  laws  of  that  part  of 

flie  motion  of  the  prisoners'  counsel,  and  at  the  ^^^  ^id  reahn  called  Enghuid. 

prisoners'  request,  and  with  tbe  consent  of  the  ."  And  the  said  Alexander  Kinh)ch  further 

attorney  general.    And  the  prisoners  witlidrew  *^5^»  '^^^  within  the  said  kingdom  before  the 

their  former  plea,  in  order  that  tbey  might  be  ^^^  of  the  said  two  kiugdoms,  and  until  tha 

foady  the  next  day  with  their  pleas  to  tbe  ''^^  ^Di<>P  thereof,  and  withiu  that  part  of 

jnriadiction  in  form.     To  which  the  attorney  ^retX  Britain  called  Scotland  ever  since  tbe 

Ijneral  declared  be  would  demur  inttanier,  ^id  union,  there  bath  been,  and  now  is  a  oer- 

Aad  the  Court  adjourned  to  tbe  next  day.  ^in  court  called  the  Court  of  Justiciary ;  and 

m.^  .^          >u   n       J  A      t.*      At.-        ..  ^^^^  ^^  ^i>d  singular  offences  of  hiffh-treason 

na  aotry  on  the  Rewrd  touching  this  matter,  committed  within  the  said  kingiloSf  ofsSl" 

IS  as  foUoweth :  ,aod  before  and  unUl  the  said  union,  and  within 

<*  Upon  the  motion  of  Charles  Hamilton  that  part  of  the  realm  of  Great  Britam  called 

Gordon,  esq.  and  Paul  Joddrell,  esq.  being  as-  Scotland  since  tbe  said  union  by  the  natives 

agncd  as  counsel  for  tbe  defendants  in  this  thereof,  apiprebended  or  taken  for  such  offences 

e,  and  by  tlieir  consent,  and  also  at  tbe  de-  tbc.<^.  (except  peers  of  tbe  realm  of  Great 

sind  request,  and  by  the  consent  of  the  Britain),  have  been  and  of  right  ouglit  to  be  en- 

-^--^'  Daw  at  tha  bar  here,  and  also  by  the  quired  of,  heard  and  determiaed  ia  the  said 
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Co«rt  of  Jufticaary  bofore  the  jutlieet  of  that 
court,  or  in  aoiiie  olbcr  oourtt,  or  before  other 
jiiitice»  withia  the  said  reaim  of  Scotland  be- 
nre  the  aoioo,  aod  witbio  that  part  of  the 
nalm  of  Great  Britain  called  Scotland  since 
ihc  said  anion  ;  and  not  in  any  court,  or  be- 
fore any  justipes  within  the  reann  of  England 
Wore  the  said  umon,  or  within  that  nart  of  the 
realm  of  Great  Britain  called  England  since 
the  said  union. 

*'  Aod  the  said  Alexander  Kinlocb  farther 
nith.  That  Fochahars  in  the  shire  of  Morray 
a  the  said  indictment  mentioned*  tlie  place 
where  the  said  oflence  contained  in  the  said 
iodictmeatis  suppoeed  to  have  been  committed, 
before  and  until  the  said  union  of  the  said  two 
kingdoms  was  within  and  parcel  of  the  said 
kingdom  of  Scotland,  and  ever  since  the  said 
onion  was  and  now  is  lying  within  and  parcel 
cf  that  part  of  the  realm  of  Great  Britain 
odled  Scotland. 

*<  And  the  said  Alexander  Kinloch  farther 
■aith.  That  he  was  bom  within  that  part  of  the 
realm  of  Great  Britain  called  Scotland  (to  wit) 
at  Fochabers  aforesaid :  and  that  at  the  time 
when  the  said  offence  in  tliesaid  indictment 
contained,  is  therein  supposed  to  hate  been 
committed,  and  long  bdore  that  time,  and 
■ince,  he  the  said  Alexander  Kinloch  was  resi- 
dent and  commorant  within  that  part  of  Great 
Britain  called  Scotland  (to  wit)  at  Fochabers 
•foresaid.  And  this  he  b  ready  to  verify. 
I^^herefore  the  said  Alexander  Kinloch  prays 
judgment  if  the  court  of  our  lord  the  king  here 
^illfurther  proceed  upon  the  indictment  afore- 
said against  him,  and  that  be  may  be  dbmissed 
from  the  court  hereof  and  upon  the  premisses, 
«cc.^ 

*  See  the  Case  of  the  honourable  Robert 
Johnson,  6  East,  &83. 

In  tho  Case  of  Rex  v.  Grainger,  Hil.  i  Geo. 
$9  a  motion  was  made  to  set  aside  a  dilatory 
plea  to  an  indictment,  which  plea  had  not  been 
verified  bv  affidavit,  nor  had  any  probable  mat- 
ter been  shewed  to  the  Court,  to  induce  them  to 
believe  that  the  fact  of  it  was  true.  In  sup- 
port of  the  plea  was  cited  this  case  of  Alexan- 
d^  Kinloch,  ■*  where  there  was  nu  affidavit." 
But  by  lord  Mansfield,  >«  Tliat  was  at  the  bar : 
It  is  not  likC'  the  present  case."  And  the  plea 
was  set  aside,  tor  want  of  an  affidavit,  3  Burr. 
1617. 

In  that  case  of  Grainger  his  counsel  also 
dted  on  his  behalf  the  stat.  4  and  5  Ann,  cap. 
16,  s.  7,  which  enacts,  **  That  nothing  in  the 
act  before  contained  shall  extend  to  any  writ, 
declaration,  or  suit  of  appeal  of  felony  or  mur- 
der, or  to  any  indictment  or  presentment  of 
treason,  felony  or  murder,  or  other  matter,  or 
to  any  process  upon  any  of  them,  or  to  any 
writ,  bill,  action  or  information  upon  any  penal 
sUtute:*'  but  lord  Mansfield  observed,  that  the 
above  recited  sect,  does  not  extend  to  the  11th 
sect,  of  the  sarae  stat.,  which  11th  sect,  had 
been  relied  on  against  the  plea.  It  enacts,  that 
'*  no  dilatory  plea  shall  be  recetred  in  any 


Dcmwrrtr, 


"  And  the  said  sir  Dudley  Ryder,  kni^t, 
attorney- ffeneral  of  our  present  soveretgn 
lord  the  king,  who  for  eur  said  preaent  so- 
vereign lord  the  king  in  thia  behalf  prose- 
cute«n  «s  to  the  said  plea  of  him  the  said 
Alexander  Kinloch  by  him  above  pleaded  as 
aforesaid,  for  our  said  present  soversin  lord 
the  king,  saith,  That  tlie  said  plea  and  the  mat- 
ter therein  contained,  are  not  sufficient  in  law 
to  preclude  the  Court  liere  from  their  jurisi^ 
tion  to  hear  and  determine  the  higfa-treasoQ 
mentioned  an<l  specified  in  the  said  indictment, 
and  above  charged  upon  him  the  said  Alexander 
Kinloch  in  and  by  the  said  indictment  Where- 
fore for  want  of  a  proper  and  sufficient  answer 
in  this  behalf,  he  prayeth  judgment,  and  thai 
the  said  Alexander  Kiukich  may  answer  in 
court  here  to  our  said  present  sovereign  lord  the 
luDg  toucbiii;  .Dd  cODccrniDg  liie  premiMC* 
aforesaid." 

Joinder  in  Demwrrtr* 

*'  And  the  said  Alexander  Kinloch  likewise." 


The  Prisoner's  Counsel  admitted,  that  his  < 
is  within  the  letter  of  the  act  of  the  last  session, 
by  authority  ol*  which  this  court  sits :  but  in- 
sisted, tbatliy  the  known  rules  of  construction, 
if  any  great  or  manifest  uiconveniences  do 
froi 


im  adhering  closely  to  the  letter  of  the 
act,  the  Court  ought,  and  alway  doth  depart 
from  the  literal  construction. 

The  construction  they  insisted  on  was,  that 
for  offences  committed  in  England,  commissions 
might  issue  for  hearing  and  determining  the 
same  'in  any  county  of  England;  and  for 
offences  committed  in  Scotland,  the  like  com* 
missions  might  issue  into  any  county  of  Scot* 
land,  which  would,  they  said,  answer  all  the 
ends  of  the  act  mentioned  in  the  preamble ;  and 
would  at  the  same  time  avoid  all  the  inconve* 
niencies  which  the  construction  contended  fbr 
in  behalf  of  the  crown  is  attended  with. 

They  then  mentioned  several  inoooveniencei 
attending  such  a  construction  of  the  act;  Some 
of  which  might  possibly  have  merited  the  at- 
tention of  the  legislature  at  the  time  the  act 
passed. 

Mr.  Attorney  General  in  answer  said.  That 
the  rules  of  construction  as  applied  to  acts  of 
parliament  grounded  on  inconveniences,  whe- 
ther imaginary  or  real,  hold  in  no  cases  but 
where  the  meaning  of  the  act  is  doubtful :  In 
plain  caseft,  where  the  intention  of  the  legisla- 
ture is  e? ident.  it  is  the  duty  of  the  Court  to 
put  the  law  in  execution,  and  to  leave  all  con- 
siderations of  inconveniences  to  the  legislature. 
And  if  the  parliament  had  intended  that  dif- 
ferent commissions  should  issue  for  the  trial  of 
treasons  committed  in  England  and  Scodand 
res|>ectively,  they  would  have  said  so:  they 

court  of  record,  unless  the  party  offering  such 
plea  do  by  affidavit  prove  the  truth  there- 
of, or  shew  some  probshle  matter  to  the  Court, 
to  induce  them  to  beliefc  that  the  fact  of  such 
dihitory  plea  is  true." 
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wouM  not  hare  Pinpowercd  hi*  majetly  to  imte 
commiuiona  into  bd;  county  or  gbire  within 
Ibe  united  fcingdoro. 

And  the  cibjcclioa  he  Hii]  ii  not  new  ;  it  wu 
ntftde,  but  witbnul  effect,  in  behalf  of  u  Scotuh- 
mu  coDcemed  in  the  rebellioD  or  1715*  (1 
Gm.  I.e.  33.) 

The  Lord  Chief  JuiticedecUred  bis  opinion, 
io  which  the  other  judge*  preaent  concurred, 
that  the  prisonrr't  birth,  midence  and  appre- 
benaiuD  in  Scotland,  are  facts  perfectly  imma- 
terial  to  the  -  present  queition.  That  they 
would  haTe  iieen  so,  if  the  case  had  been  at 
Gommon  laiT.  For  at  commun  law  every  man 
ia  trialile,  not  where  he  was  born,  resided,  or 
wu  ippreheniled,  but  where  the  fact  was  com- 
mitted :  That  these  fact;  bein^  immaterial,  and 
the  whole  Dierils  of  the  nbjeclioa  appeacin);  on 
the  hce  of  the  indictmenl,  the  pri«auer  mi^ht 
U  well  hare  demurred  to  it,  aa  pleaded  in  the 
manner  Iip  hath  done. 

That  in  ao  plain  a  case  as  this  ia,  argumenta 
«b  inamveaienii  are  of  no  weight :  the  law  must 
lake  ita  course :  inconTeDieoces  in  plain  caiea 
•re  proper  only  for  itie  couiidcration  of  the  le- 
gislature. 

Hia  lordibip  obaerreil  that  the  words,  ■  ibis 
realm,'  occur  in  four  or  five  places  io  the  act, 
ud  that  )u  evrry  place  where  they  do  occur, 
ezoepi  in  the  clause  ia  question,  they  iacoo- 
lestabiy  mean  the  united  kiuj^dom  of  Great 
Britain,  and  can  mean  nothing  else:  and  by 
BO  rale  of  coustmclioo  can  they  be  restraionl 
in  this  siDele  clause,  to  that  part  of  the  king- 
dom called  England. 

The  Court  OTer'ruled  the  pica,  and  ordered 
that  the  prisoner  should  plead  over  to  Ihetrea- 
MMi ;  and  he  pleaded  Not  Guilty.  Charles 
KJtilD::h  was  then  brought  to  the  bar,  anil  being 
•rraifned  a  second  time  ou  the  indictment 
ploaded  likewise  Not  Guilty.  And  both  pri- 
Woers  agretnng  to  join  in  their  challenges,  a 
jury  (the  Mme  persons  who  were  sworn  and 
charged  with  them  yesterday)  was  sworn  and 
cliirsed  with  them.  Amf  they  were  both 
fiinna  guilty,  but  not  executed. 

Kovember  15,  1740. 

Od  this  day,  present  the  two  chief  jni. 
ticca,  Mr.  Justice  Wright,  ftlr.  Baron  lley-, 
DoUa,  Mr.  Justice  Aboey,  Mr.  Justice  Foster,' 
abd  Mr.  Baroo  CIIto.  All  the  prison  era 
wtM  were  cuavicied  since  the  last  execu- 
lioo  were  brought  to  the  bar  to  receive  judir- 

*  Tliia  was  the  case  of  William  Hey  apou 
t)w  apecial  cnmmissioD  at  Carlisle,  in  the  year 
1710.  Tho  objection  was  then  imroducml,  not 
^j  way  of  plea  lu  the  jurisdiction,  but  by  He- 
mumr.  And  the  Court,  after  hearing  the  nri- 
aoocr'a  counsel,  adjourned  to  the  next  day. 
And  having  considered  the  arguments  of  the 
ptiaoaer's  counsel,  a^rreed  to  over- rule  the  de- 
■biirrer.  Which  being  intimated  to  hiscpunsel, 
h*,  by  leave  of  the  Court,  ami  with  the>con- 
Mnt  of  Uw  Solicitor. General,  witb<lrew,his 
ilaaiurrer,  and  pleaded  Guill-y.     fbniMr  Edit. 

roL.  xvm. 


ledly  might 
It  of  jkldg- 
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meot.  The  two  Kinloctis,  Alexander  and 
Charles,  moved  by  (Mr.  Jodrell)  their  connae) 
in  arrest  of  judgment :  He  took  notice  of  tb« 
proceeilings  with  regard  to  the  prisontrs  on  th« 
!i8th  and  39th  days  of  October,  and  insisted 
Iliibtheir  trial  on  ihe  a9th  (a  jury  having  beeii 
sworn  aud  charged  with  them  on  the  &8lh)  wa* 
a  mis-trial,  and  the  verdict  a  mere  nullity. 

He  was  proceeding  to  state  his  reasons  and 
aulburities,  wlien  lord  chief  justice  Lee  inter- 
rupted him  ond  said,  that  aa  there  ii  a  varietjc 
of  opinions  in  Ibe  books  touching  that  matter^ 
which  is  really  a  poiot  of  great  conaequence, 
he  tliougbl  it  most  adviiabTe  to  post|ione  the 
further  consideration  of  it  to  the  next  ailjoum- 
meni,  when  he  should  desire  the  assistance  of 
all  Ihe  judges  io  the  commiNion.  Tbeu  th« 
Court,  after  passiog  sentence  on  the  others, 
adjourned  to  the  13th  of  Dectmber. 

N.  B.  The  Court  being  full,  ud  the  bar 
crowded  in  expectation  of  the  event  of  tbia 
motion,  Mr.  Jiisiice  Foster  thought  it  noi  im- 
proper to  speak  to  the  purpose  he  spoke  on 
the  28tb  of  October.  And  he  added,  that 
from  what  waa  said  by  tba  Court  on  the  39th, 
he  was  confirmed  in  his  opioion,  that  the  pri- 
aooers  might  safely  hare  pleaded  the  general 
issue.  For  if.  as  was  then  admitted,  the  whole 
mcrils  of  the  ohjeclioo  appear  on  the  face  of 
Ihe  indictment,  Ihepriaoocrsuodoubtedly  rr 
have  had  the  benefit  of  it  in  arrest  of  ji 
meot.  Hii  that,  guacMngut  vtS,  whether  lliey 
could  have  been  let  into  it  oo  evidence  (as  tlipy 
cerljinly  might),  orin  arrpst  of  judgnuot,  Ihev 
~  ere  nut  ill  advised  in  pleading  the  general 

Dceember  15,  1746. 

On  this  dav,  present  (be  tno  chief  justices 

ie  and   Wil'lcs,  the  chief  baron   I'arker.  Mr. 

isiioi  Wright,   Mr.   Baron  Keynolds,  Air. 

istice  Abney,  Mr.  Jottice  Dennisoo,  Mr. 
Uaron  Clarke,  Mr.  Justice  Foster,  and  Mr. 
ISaron  Clive— Mr.  Jodrell  argued  io  bebaU' 
of  the  Kinlochsio  arrest  of  judgment 

He  admitted  that  there  is  a  variety  of  opi- 
uions  in  the  honks  touching  the  power  of  tna 
Court  to  discharge  a  jury  sworn  aDd|clisrs;ed  in 
a  capital  cose.  And  thai  the  practice  during 
ihe  reign  of  king  Charles  the  second  at  least, 
•vent  in  fiivour  of  that  power.  But  he  said 
that  ever  since  the  revolution  the  contrary 
practice  bath  uniformly  prevailed.  Aad  even 
in  tbelimof  James  the  second,  the  judges  in 
lordDelamere'sCBSe  fvol.ll,p.  SIO.]  declared, 
thai  ajury  sworn  and  charged  in  a  capital  ease 
cannot  be  discharged,  but  must  give  a  verdict. 
And  common  jujitice,  he  said,  re«|uircs,  that 
»hen  a  prisoner  is  brought  upon  his  trial,  aud 
1  jury  is  once  sworn  and  charged  with  him, 
he  is  to  stand  or  tall  by  the  event  of  that  trial  ; 
i>therwise  his  life  may  be  brought  in  jeopardy 
fur  the  ssme  facl  as  often  as  the  Court  pleasel, 
jind  eveu  when  he  is  not  so  well  prepared  for 
bis  defence. 

To  shew  that  the  law  and  practice  belbre  Um 
Kestorelioa  was  with  his  clients,  be  relied  «■ 
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the  anthnrity  of  lord  Coke  in  liiv  1st  Inst.  S27 
b.  and  3d  Inst.  110.  And  to  shew  that  the 
jndflres  since  the  ItevoltitiiHi  concurred  with 
lord  Coke,  lie  citrd  Carthew  465  ;  where  it  is 
reported  to  have  been  said  by  Holt  at  the 
tittingfs  in  nuild-halt,  nn  the  9th  day  of  No- 
▼ember  lfj98,  in  the  case  of  the  V\n^  and  Per*^ 
kins,  *'  That  all  the  jndges  of  EnQ;land  upon 
debate  amon^'  thcmselres  hail  asfrced,  that  a 
jury  sworn  and  charged  in  a  capital  case  can- 
not be  discharged,  though  all  the  parties  con- 
-sent  to  it." 

He  said  that  he  had  seen  a  MS.  note  of  the 
same  resolution  by  the  latL>  Mr.  Justice  Tracy, 
which  agrees  in  substance  with  Carthcw's  re- 
port of  it. 

He  ubserre<1,  that  according  to  Carthew's  re- 
port and  Tracy*s  MS.  the  judges  at  the  same 
time  came  to  a  resolution,  that  in  criminal 
etsea,  not  capital,  a  juror  toay  be  withdrawn, 
iMr  jury  discharged  by  consent  of  all  parties, 
but  not  otheruisc. 

That  the  practice  since  that  time  in  criminal 
cases  bath  lieen  conformable  to  this  rule. 
For  this  he  ciled  the  cases  of  the  kfngand 
Morgan,  Hilary  9  Geo.  8,  on  an  indictment 
for  perjury,  and  the  king  and  Jelf,  Trinity  7 
Geo.  ij,  an  indictment  for  barratry;  in  both 
these  cases  lord  Hardwicke,  be  said,  at  the 
sittings,  refused  to  withdraw  a  juror  at  the 
prayer  of  the  king's  counsel,  because  the  de- 
fendant's counsel  refused  to  consent  to  it,  and 
cited  this  resolution  in  Carthew.  The  use  he 
made  of  these  two  cases  was,  that  since  this 
regard  hath  been  paid  to  the  authority  of  the 
resolution  in  criminal  cases,  as  reported  by 
Carthew,  be  ho|ied  the  same  regard  wou!d  be 
DOW  paid  to  that  touching  capital  cases. 

As  to  the  matter  of  consent,  he  observed 
ttiat  consent  may  cure  an  irregularity,  but  can- 
not justify  the  breaking  through  any  of  the 
fondameotal  principles  of  law ;  especially  such 
rules  as  are  in  favour  of  a  prisoner  who  is  an- 
swering for  his  life.  A  prisoner  in  this  cir- 
cumstance, is  hardly  st/t  juris ;  he  may  be 
overawed  or  surprized  into  a  consent,  mani- 
festly to  his  prejudice:  And  therefore  the 
jndges  in  the  resolution  cited  from  Carthew 
(on  which  he  relied  as  an  authority  in  point 
with  him)  threw  the  circumsaauQ^of  the  con- 
sent quite  out  of  the  case. 

Upon  the  whole,  he  concluded  that  judgment 
ought  to  be  arrested. 

To  this  it  was  answered  by  the  counsel  on 
the  part  of  the  crown,  (Mr.  Attorney  General, 
sir  John  Strange,  Mr.  Solicitor  General,)  that 
except  the  resolution  reported  by  Carthew, 
there  is  not  a  single  autnority  in  the  books 
which  saith  that  a  juror  may  not  be  Hvithdrawn, 
or  the  jury  discharged,  even  iu  capital  cases, 
with  the  consent  of  all  parties :  That  it  was 
done  in  the  case  of  Mansell  so  long  ago  as  the 
46(h  of  Eliz.  (1  Ann  103,  104.)  And  all  the 
judges  of  Serjeant's-inn  in  Fleet-street  then 
agreed,  that  it  might  be  done  ;  and  had  often 
to  their  knowledge  been  done.  IThat  the  rule 
laid  down  by  lord  Coke  in  his  first  aod  third 


Institutes  runneth  in  pfeneral  terms,  «nd  dotti 
not  indeed  evcf  pt  the  case  of  consent  ;  liot 
that  case  must  be  sup|>osed  to  be  excepted. 

That  it  frequently  hath  l»een  done  smce  lord 
Coke's  time,  even  without  consent,  iHmre  the 
circumstance  of  the  prisoner,  or  the  demands 
of  public  justice  did  require  it.  And  ftr  (his 
thev  cited  2  Hale,  295,  296,  297.  1  Vettl,  69. 
Keil.  40,  47.  52. 

They  said  they  did  not  cite  these  books  with 
an  entire  approbation  of  t!ie  practice  in  every 
instance  in  which  it  prevailed  ;  lor  some  of 
the  cases,  particularly  Whitebread's,*  ought 
never  to  be  drawn  into  example,  but  only  to 
shew  what  tlie  opinion  of  those  times  was. 

That  the  opinion  of  the  judges  in  lord  De1a« 
mere's  Case  doth  not  affect  the  present  ques- 
tion. For  the  only  nuestion  proposed  to  the 
judges  was,  whether  in  the  trial  of  a  peer  in 
the  court  of  the  loni  hiirh  steward,  the  Court 
might,  after  evidence  given,  adjourn  the  peers 
triers  from  day  to  day.  The  judges  did  not 
presume  to  answer  that  question,  it  being  a 
point  of  judicature  of  which  that  Court  atone 
uas  the  proper  judge.  But  they  did  say,  that 
in  the  case  of  a  common  jury  sworn  and 
charged,  tlicy  ought  to  give  their  verdict  before 
they  are  discharged :  meaning  only,  tliat  a 
jury  in  a  capital  case  cannot  be  adjourned  and 
separated  after  evidente  given,  but  must  be 
kept  together  till  they  affree  on  their  verdict. 
The  occasion  which  led  them  to  say  this 
sheweth,  that  the  case  of  an  adioumment  was 
what  they  had  then  in  contemplatioti,  and  not 
the  case  of  a  total  dismission  or  the  jury.  And 
so  doth  the  reason  they  give  for  the  practice : 
this,  they  say,  is  done  tor  fear  of  tampering  and 
corruption.  In  the  case  of  a  bare  adjournment 
there  may  be  room  for  this  fear,  but  in  the  case 
of  a  total  dismission,  when  no  verdict  is  to  be 
given,  ihrrc  cannot. 

They  insisted  on  Rookwood*s  Casef  as  n 
case  in  point.  For  had  the  prisoner's  counsel 
tsken  exceptions  to  the  indictment  coming 
within  the  restrictions  of  the  act  of  ttie  7t1i  of 
king  William,  and  had  those  exceptions  Iwen 
allowed,  the  indictment  must  have  been  quash- 
ed, and  the  jury,  though  sworn  and  charged, 
must  have  been  dismissed  ;  and  yet  it  cannot 
be  imagined  that  the  quashing  that  indictment, 
and  discharging  that  jury,  would  have  dts* 
charged  the  prisoner  from  answering  to  the 
treason  on  a  fresh  bill  of  indictment. 

As  to  the  three  Kesolntions  reported  by  Car* 
thew,  the  two  last,  they  said,  are  manifestly 
against  law,  in  the  latitude  laid  down  in  that 
book.  The  king  in  a  civil  case  may  by  his 
prerogrative  withdraw  a  juror,  for  he  cannet  be 
nonsuit ;  and  it  is  frequently  done  in  infbrmn- 
tions  in  the  Exchequer  on  account  of  tlte  reve- 
nue :  and  thoutrh  the  Court  refused  to  do  it  in 
the  cases  of  Morgan  and  Jelfs,  cited  on  the 
other  side,  yet  in  the  case  of  one  Wilkinson, 

*  See  in  vol.  13,  p.  321,  what  sir  Bartholo- 
mew Shower  said  of  Whitebread's  case, 
t  See  it  in  this  Collection,  vol.  13,  p.  130. 
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Paschsc  6  Geo.  S,  which  was  an  iodictmeut  for 
misapplying  money  raised  on  (he  scavengers 
rate,  the  Court  did  discharge  the  jury  at  the 
prayer  of  Mr.  Justice  Abney,  then  one  of  tlie 
king's  counsel,  without' the  defendant's  con* 
sent. 

li  is  objected,  that  a  prisoner  may  be  drawn 
into  a  consent  to  bis  own  prejudice  :  but  cer- 
taiiily  a  prisoner  may  do  much  more  than  con- 


tent, be  may  abandon  all  defence,  he  may  ulead 
guilty.  He  may  on  his  trial  uave  all  his 
challenges,  and  put  himself  on  the  first  tweUe 


that  shall  appear.  An  accessory  cannot  be 
broogbi  to  his  trial  before  the  principal  is  con- 
TictM  or  outlawed;  (2  Hale  '22 A.)  But  if  he 
pleaseth,  he  may  wave  that  privilei^e,  and  sub- 
mit binoself  to  a  trial,  and  it  shall  not  be  error, 
because  he  consented.  Besides,  in  the  present 
case,  what  was  done  was  at  the  prayer  of  the 
prisoners,  and,  as  the  Court  then  took  the  case, 
manifestly  for  their  advantage. 

Cases  may  happen  where  the  Court,  *  ex 
*■  debito  justitisi,'  and  out  of  regard  to  the 
prisoner,  ought  to  discharge  the  jury,  (1  Uale 
35.)  and  postpone  the  trial.  The  case  put  by 
lojni  Hale  of  a  madman  putting  himself  on  his 
trial  is  strong  to  this  purpose.  And  other  cases 
of  the  like  kind  may  he  put. 

Ou  the  whole,  they  prayed  judgment  for  the 

Sir  John  Slrao;];e  cited  a  record  of  Hilary  8 
H.  7.  Hot.  3.  a  copy  whereof  he  brought  intp 
Court,  it  was  an  mdictment  for  murder,  and 
Not  Guilty  pleaded.  Thejury  having  heard  all 
the  evidence,  withdrew  to  consider  of  their 
▼erdict,  and  being  returned,  delivered  their 
▼eniict  into  court  in  writing.  And  being  exa- 
mined by  the  Court  how  they  came  by  that 
wxitiogi  confessed  that  it  was  delivered  into 
tbeir  hands  by  the  prisoner  at  the  bar  as  they 
pMsed  by  him.  The  Court  thereupon  dis- 
cbATflred  thejury  of  the  prisoner,  and  commit- 
teil  Uiem  for  this  misbehaviour.  And  a  new 
Venire  was  awarded.  And  the  second  jury 
brought  him  in  Not  Guilty. 

The  argnments  being  long,  and  the  day  far 
suent,  the  Court  deferred  giving  their  opinion  to 
ibeaoth. 

December  20, 1740. 

Od  this  day,  present  the  same  judges  as 
om  the  15th,  the  Court  delivered  their  opi- 
nions teriatim.  And  all  except  one  (Wrignt) 
agreed  that  judgment  ought  to  pass  upon 
the  prisoners.  They  agreed,  I'hat  admit- 
ting the  rule  laid  doirn  by  lord  Coke  to  be  a 
good  general  rule,  yet  it  cannot  be  univsr- 
■ally  binding :  nor  is  it  easy  to  lay  down 
noj  nda  that  will  be  so.  The  rule  cannot 
bind  in  cases  where  it  would  be  productive 
oC  gmi  hardship  or  manifest  injustice  to  the 
prisoner. 

In  the  present  case,  the  prisoners  were  ad- 
vised upon  their  trial  to  object  to  the  jurisdic- 
tion  ol  the  Court :  but  having  pleaded  to  issue, 
it  wsLS  said  that  they  were  too  late  with  that 
nl^tctiMk    In  order  therefore  to  let  thMD  into 


the  benefit  of  this  objection,  liberty  is  given 
them,  at  their  request,  to  witlidraw  t)ieir  pita  of 
Not  Guilty,  before  evidence  given,  and  to  plead 
to  the  jurisdiction.  Now  the  p'ea  of  Not 
Guilty  l)eiog  withdrawn,  thejury  bad  no  Isnue 
to  try,  nor  evidence  before  them,  j»nd  must  of 
course  tlifTcfore  be  discliar^^ed  ;  and  conse* 
quently  the  prisoners  have  no  right  to  com« 
plain  of  that  which  was  a  necessary  con- 
sequence of  an  indulgence  shewn  them  by  the 
Court. 

The  judges  who  concurred  in  this  opinion 
paid  very  little  regard  to  the  resolution  reported 
by  Cartuew  ;  not  only  for  the  reasons  insisted 
on  by  the  counsel  for  the  crown,  but  because, 
as  no  other  printed  report  of  that  time  taketlk 
any  notice  of  this  resolution,  it  is  very  doubtful 
whether  there  ever  was  any  such  resolution  or 
no ;  especially  since  Mr.  Baron  Clarke  informed 
the  Court  that  he  hatha  AI8.  lie|K>rtof  the  late 
lord  chief  justice  Eyre  of  the  case -of  the  king 
and  Perkins,  in  which  case  Carthew  supposeik 
Holt  to  have  reported  this  resolution. 

The  Case  was  thus :  Perkins  was  indicted  for 
prrjury  in  an  answer  in  Chancery  :  tlie  issue 
came  on  to  be  tried  before  Holt  at  the  sittings 
in  Guildhall  the  9th  day  of  November  1698. 
When  the  hi  11.  was  produceil  by  the  counsel  for 
the  prosecution  in  order  to  entitle  them  to  read 
the  answer,  it  appeared  that  the  bill  had  never 
been  tiled,  so  that  neither  bill  or  answer  could 
be  read.  Holt  offered  to  stay  till  the  prosecu- 
tors could  send  the  bill  to  the  office  and  have  it 
filed.  But  they  foreseeing  that  it  could  not  be 
done  in  any  reasonable  time,  their  counsel  in- 
sisted  on  behalf  of  the  crown,  upon  witlidrawing 
a  juror;  Holt  would  not  allow  of  it,  and  the 
defendant  was  acquitted. 

Holt  upon  this  occasion  said,  <  I  have  had 
'  occasion  to  consider  of  this  matter.  In  cri- 
'  minal  cases,  a  juror  cannot  be  withdrawn  hut. 
<  by  consent.  And  in  capiul  cases  it  cannot 
*  be  done,  even  with  consent.' 

This  is  the  whole  of  the  case  as  reported  bjr 
Eyre,  not  a  word  of  any  resolution  of  the 
judges  on  the  point.  And  Holt's  manner  of 
expression, '  I  have  had  occasion  to  consider,* 
seemeth  to  imply  that  the  opinion  he  gave  was 
the  result  of  his  own  thoughts  on  the  subject. 

With  regard  to  Tracy's  MS.  it  was  observed 
by  Mr.  Justice  Abney,  that  Tracy  was  not  an 
English  judge  *  at  the  time  tfiejudgesaresup* 
posed  to- have  come  to*  these  reaolutiouf,  or 
even  so  early  as  the  year  1693.  And  therefore 
he  must  have  taken  up  the  matter  u^ion  report 
at  second-hand. 

They  all  agreed  that  the  opinion  of  the 
judges  in  lord  Delamere's  case  doth  not  afiect 
this  question,  for  the  reasons  insisted  on  by  the 
king's  counsel ;  and  joined  in  condemning  the 
proceedings  in  the  case  of  Whitebread  and 
Fenwick,  as  cruel  and  illegal. 

The  learned  judge  (Wright)  who  dissented, 
admitted  that  the  discharging  the  jury  in  the 
present  case  was  an  instance  of  great  indolgencn 

\  He  was  an  Irish  judge  at  this  time. 
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tnwanls  the  prisoners.  But  be  thought  it  safer 
to  adhere  to  the  rule  of  law,  which  is  clearly 
laid  down  bv  lord  Coke,  tbnn  upon  anv  ac- 
i*ouut  to  estamisb  a  power  in  judt^en,  which  it  is 
admitted  hath  been  grossly  abused,  and  may 
be  so  ngain. 

lie  observed  that  Manseirs  case  was  the 
first,  and  except  the  present,  is  the  only  case 
wherein  the  prisoner's  consent  appears  to  have 
been  taken  :  and  that  the  askings  the  prisoner's 
consent  in  Mansell's  case  plainly  betraydh  a 
consciousness  in  the  judges  that  the  thing  was 
irregular,  and  could  not  m  done  at  the  discretion 
of  the  Court. 

Case)  he  said  hare  been  pot  where  the  cir- 
cumstances of  the  prisoner  seem  to  require  that 
such  a  iMJwer  should  be  k)dge«l  in  the  Court. 
And  other  cases  may  be  put,  where  public 
justice  seemeth  to  require  the  same.  But  these 
are  particular  and  single  inconveniences.  And 
the  policy  of  the  law  of  England,  and  indeed  the 
true  principles  ofall  government,  will  rather  suf- 
fer many  private  inconveniences  than  introduce 
<hie^ublic  mischief. 

He  considered  the  trial  by  the  same  jury 
which  is  sworn  and  charged  with  the  prisoner, 
as  part  of  the  ju$  publicum ;  as  a  sacred  de- 
fotitum  committed  to  the  judges,  which  they 
ought  to  deliver  down  inviolate  to  posterity. 
And  concluded,  that  the  trial  on  the  29th  being 
irregular,  no  judgment  ought  to  be  given  oo 
that  conviction. 

But  judgment  was  given  as  in  cases  of  high- 
treason. 

Mr.  Justice  Foster  delivered  his  opinion  in 
this  case  as  followeth  : 

This  case  hath  been  verr  well  argued  at  the 
bar ;  but  the  counsel  on  both  sides  went  into 
the  general  question,  touchinig  the  power  of 
the  Court  to  discharge  juries  sworn  ami 
charged  in  capital  cases,  farther  than  I  think 
was  necessary. 

The  general  question  is  a  point  of  great  dif- 
ficulty, and  of  mighty  importance.  And  1 
take  it  to  be  one  of  those  questions,  which  are 
not  capable  of  being  determined  by  any  general 
rule  that  hath  hitherto  lieen  laid  down,  or  pos- 
flibly  ever  may  be.  For  I  think  it  is  impossible 
to  fix  uj>on  any  single  rule  which  can  be  made 
to  govern  the  infinite  variety  of  cases  which 
tuay  come  under  this  genera rquestion,  without 
manifest  absurdity  ;  and  in  some  iostanceS| 
without  the  highest  injustice. 

I  therefore  choose  to  consider  the  present 
question  singly  as  it  standeth  upon  the  record, 
and  to  throw  out  of  it  every  consideration  that 
is  foreign  to  it.  And  piissibly  by  so  doing, 
most  of  the  objections  that  have  been  made  m 
the  present  case  may  receive  this  short  answer, 
That  they  are  levelled  at  an  improper  exercise 
of  the  power,  but  do  not  reach  the  present  case. 

The  question  therefore  is  not.  Whether  a 
jury  may  be  discharged  after  evidence  given, 
in  order  to  the  preferring  a  new  indictment 
better  suited  to  the  nature  of  the  case ;  where, 
through  the  ignorance  or  collusion  of  the  of- 
icer.  Of  the  imttake  of  the  prosecutofy  the  fact 


laid  varieth  from  the  real  fact,  or  cometh  short 
of  it  in  pouit  of  guilt  ? 

This  was  frequently  done  before  tho  Rero- 
Intion,  (Keil.  46.  59.  Comb.  401.^  and  ioone  cht 
two  instances  *  since.  But  this  is  not  the  pre- 
sent questioM. 

Nor  is  the  present  question,  VPhether  tho 
Cmirt  may  discharge  a  jury  sworn  and  chargod, 
where  undue  practices  appear  to  have  been  ooed 
to  keep  material  witnesses  out  of  tho  way  ; 
(1  Vent.  69.)  or  where  such  witnesses  have 
been  prevented  by  sudden  and  unforesooo  ac- 
cidents ? 

This  likewise  is  not  the  question,  and  I  give 
no  opinion  on  it ;  only  let  it  be  renMBibered» 
that  lord  chief  justice  Halo  jastifieth  this  prac- 
tice, (8  Hale,  395,296,297.)  which  ho  taith 
prevailed  in  his  time,  and  had  long  provaiM, 
by  strong  arguments  drawn  from  tho  ends  of 
government  and  the  demands  of  public  joatioo. 

Nor  is  it  now  a  question,  nor  I  hopo  will  it 
ever 'be  a  question  again,  Whether  in  a  capital 
case  the  Court  may  in  their  discretioii  dis- 
charge a  jury  after  evidence  given  and  cod- 
eluded  on  the  part  of  the  crown,  merely  lor 
want  of  sufficient  evidence  to  convict;  and  in 
order  to  bring  the  prisoner  to  a  second  trial, 
when  the  crown  may  be  better  prepared. 

This  was  done  in  the  case  of  Whitebread  aad 
Fenwick,  and  it  was  certainl]^  a  most  unjostifi- 
able  proceeding :  1  hope  it  will  never  be  drawn 
into  example. 

Nor  is  the  present  qnestioo,  Whether  tho 
bare  consent  of  the  prisoner,  unassisted  by  coun- 
sel, and  consenting  to  his  own  prejudice,  will 
render  the  Court  quite  blameless  in  diachafgingf 
a  jury  after  evidence  on  both  sides  gono 
through  and  concluded  ? 

This  was  done  in  the  case  of  Mansell  (I  Ann 
103.)  which  hath  been  cited  at  the  liar.  Bat  I 
think  it  ought  not  to  have  been  done ;  for  not- 
withstanding what  the  record  saith  of  tho  uncer- 
tainty and  insuificicncy  of  the  verdirt,  the  truth 
of  the  case  was  no  more  than  this :  the  jury 
were  not  agreed  on  any  verdict  at  all;  and 
therefore  nothing  remained  to  be  done  by  tho 
Courts  but  to  send  them  back,  and  to  keep 
them  together,  till  they  should  agree  to  such 
verdict  as  the  Court  could  have  received  and  re- 
corded ;  and  the  prisoner  ought  not  to  have  been 
drawn  into  any  consent  at  all :  for  in  capital 
cases  I  think  'the  Court  is  so  fiu*  of  connsei 
with  the  prisoner,  that  it  shouM  not  suffer  him 
to  consent  to  any  thing  manifestly  wrong,  and 
to  bis  own  prejudice. 

I  thought  proper  to  premise  these  things,  in 
order  to  clear  the  present  question  of  every 
consideration  which  I  take  to  be  foreign  to  it. 

And  now  I  will  stale  what  I  take  to  be  the 
present  question  :  and  that  is, 

Whether  in  a  capital  case,  where  the  pri- 
soner may  make  bis  full  defence  by  cooieel, 
the  Court  may  not  discharge  the  jury  upon  the 
motion  of  the  prisoner's  counsel,  and  at  iiii 
own  request,  and  with  the  consent  of  the  at« 

*  See  Anne  Hawkins's  case,  cit.  infr. 
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torney  gfeueral  before  eviJeoce  giren,  in  order 
to  let  the  prisoner  into  a  d««feDce,  which,  in  the 
ofiinioii  of  the  Court,  he  could  not  otherwise 
have  beeo  let  into. 

And  I  am  clearly  of  opinion  that  a  jury  may 
in  such  a  case  be  discharged.  And  that  the 
disebaripn^  the  jury  under  these  circum- 
stanoeB,  will  not  operate  so  as  to  discharge  the 
priaoner  from  any  future  trial  fur  the  same 
offence. 

It  seems  that  an  opinion  did  once  preyail, 
that  a  jury  once  sworn,  and  charged  in  any 
cnminal  case  whatsoever,  could  not  be  dis- 
cbwged  without  gif ing  a  verdict ;  but  this 
opinion  (Ray,  84,)  is  exploded  in  Ferraris 
Case ;  and  it  is  there  called  a  *  common  tradi- 
tion' which  had  been  held  by  many  learned  in 
the  law. 

My  lord  Coke  was  one  of  those  learned  men 
who  gare  into  this  tradition,  as  far  at  least  as 
concemeth  capital  cases  :  and  he  layeth  down 
the  role  in  very  general  terms,  in  the  passages 
which  have  been  cited  on  behalf  of  the  prisoners 
from  his  Ist  and  Sd  Institutes. 

The  same  rule  is  laid  down  in  Hale's  Snm- 
roary  of  the  Pleas  of  the  Crown  (p.  369 ;)  a 
very  fanlty,  incorrect  piece,  never  revised  by 
him,  nor  intended  for  the  press. 

But  as  his  lordship,  in  his  History  of  the 
Pleas  of  the  Crown,  justifieth  the  contrary 
practice,  his  authority  is  clearly  on  the  other  side 
of  the  question.  And  his  authority  is  the  more 
to  be  regarded,  because  he  had  seen  and  well 
considered  the  passages  cited  from  lord  Coke  ; 
tboi^b  I  believe  the  rule,  as  it  standetli  in  bis 
Summary,  hath  contributed  not  a  little  to  the 
confirming  many  people  in  Coke's  opinion. 

My  lonl  Cuke  layeth  down  tbe  rule  in  very 
general  terms  ;  but  he  bath  not  given  us  any 
of  the  principles  of  law  or  reason  whereon  he 
groundeth  it.  He  hath  indeed,  in  his  1st  In- 
atitote,  cited  one,  and  but  one  authority,  in 
support  of  it,  and  that  authority  doth  not,  to 
my  apprehension,  in  the  least  warrant  it. 
-  A  roan  was  indicted  for  larceny,  (21  E.  3, 
18,)  and  upon  his  arraignment  pleaded  Not 
Onilty,  and  put  himself  upon  the  country :  and 
aftei^rards,  when  the  jury  was  in  court,  he 
prayed  the  liberty  to  become  an  approver,  and 
this  was  denied  him ;  for  when  issue  is  joined,  it 
ouj^t  to  be  tried.  And  he  was  tried,  and  found 
gmlty,  and  hanml. 

Im  is  the  whole  of  that  case.  Here  is  not 
the  least  '.intimation  given  of  any  general  prin- 
ciple, that  a  jury  once  sworn  and  charged  can- 
not  be  discharged  without  giving  a  verdict; 
Dor  did  tbe  Court,  as  I  apprehend,  go  upon  that 
principle.  It  went  upon  a  principle  quite  dif- 
ferent, a  principle  adapted  solely  to  tbe  case 
then  before  tbe  Cburt,  which  I  shall'  mention 
presently. 

Indeed  Fitxherbert  (Corone  449,)  who  abridg- 
eth  this  case,  doth  say,  that  the  reason  of  the 
jsdgnent  was,  that  the  inouest  having  been 
oooe charged,  oonld  not  be  discharged :  which 
poasiUy  mig^t  induce  lord  Coke  to  draw  the 
conelof ion  from  tbftt  case. 
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But  the  reason  given  by  Fitzherbert  is  not 
the  reason  given  in  the  hook ;  nor  doth  it  so 
much  as  appear  by  the  book  that  the  jury  was 
sworn.  The  words  of  the  liook  are,  **  Apres 
quant  1'  enquest  futt  icy,"  afterwards  when 
the  jury  was  here,  or  in  court,  whether  sworu 
or  not,  doth  not  appear  by  the  book.  But  whe- 
ther the  jury  was  sworn  or  not,  there  was  not 
the  least  occasion  to  resort  to  any  general  prin- 
ciple. That  a  jury  once  sworn  cannot  be  dis- 
charged ;  because  there  was,  as  I  hinted  be- 
fore, another  rule  at  hand  adapted  to  the  case 
of  an  approver,  which  I  think  wholly  governed 
that  case. 

And  the  rule  was  this ;  that  a  person  who 
had  once  pleaded  to  issue,  could  not  al\er  that 
be  admitted  to  a  confession  in  order  to  save  his 
own  life,  by  charging  other  persons  supposed 
to  be  his  accomplices  id  the  same  fact.  For 
by  once  solemnly  denying  the  fact  upou  hit 
arraignment,  he  bad,* in  the  opinion  of  those 
times,  lost  all  credit,  and  so  could  not  be  re- 
ceived as  an  evidence  against  other  people. 

This  rule  is  laid  down  by  Stamford,  (PI.  Cor. 
144.  B.  Bro.  Corone  49,}  and  it  prevailed  for 
a  long  time ;  and  it  is  observable,  that  Brooke, 
who  abridgeth  this  very  case,  carrieth  the  rea- 
son the  Court  went  upon  no  farther  than  the 
law  then  went  in  the  case  of  an  approver :  bii 
words  are,  *'  A  man  was  arraigned  for  fek>ny 
and  pleaded  Not  Guilty,  and  afterwards  wonki 
have  become  an  approver,  and  was  not  suffered, 
becaose  he  had  joined  issue  before."  Not  be- 
cause the  jury  was  sworn,  and  could  not  be  dis- 
charged, but  because  he  had,  on  his  arraign- 
ment, denied  the  fact. 

Thus  then  standeth  tbe  case  with  regard  to 
the  single  authority  cited  by  lord  Coke:  the 
judgment  did  not  go  upon  the  general  principle 
laid  down  by  him  and  Fitzherbert,  but  upon  a 
principle  peculiar  to  the  case  of  an  approver. 

It  roust  be  owned,  that  the  judges  did  in  after- 
tiroes  abate  of  their  rigour  with  regard  to  tbe 
case  of  approvers :  and  did  admit  persons  to 
the  liberty  of  approving,  not  only  after  issue 
joined,  but  even  after  the  jury  was  sworn  and 
evidence  in  part  given  ;  but  seldom  after  the 
evidence  gone  through  and  concluded ;  as  ap- 

{)earetb  from  several  instances  mentioned  by 
ord  Hale.    (2  Hale,  28B.)r 

But  then  it  must  be  owned,  on  the  other 
hand,  that  wheneter  they  md  so,  they  went  in 
flat  contradiction  to  the  general  rule  laid  down 
by  Coke  and  Fitzherbert. 

I  will  only  add,  with  regard  to  this  point, 
that  the  admitting,  or  not  admitting  persons  to 
become  approvers,  was  always  considered  as  % 
matter  of  mere  discretion  in  the  Court ;  as  n 
matter  of  grace  and  not  of  right  And  yet  we 
see  that  in  a  matter  of  mere  discretion,  the 
Court  did  frequently  upon  the  special  drcnm- 
atances  of  the  case,  discharge  juries  after  they 
were  sworn  and  charged,  and  bad  in  part  heard 
the  evidence. 

These  instances  therefore  must  be  considered 
as  so  many  exceptiona  to  tbe  general  rules 
though  I  oontai  they  do  not  come  up  to  tbe 
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of  discharginff  ooe  jury,  and  bringiog  Uie 
prisoner  to  his  trial  by  auutber. 

But  still  they  shew  that  the  rule  now  con- 
teoded  for  on  the  part  of  the  prisoners  cannot 
be  true,  in  the  latitude  the  uoiils  import.  And 
I  think  they  do  in  part  shew,  what  I  hinted  in 
the  beicioninfi^t  that  no  (j;eneral  rule  can  govern 
the  discretion  of  the  Court  on  this  question  in 
all  iioHNihle  ca8«8  and  circumstances. 

But  this  will  appear  in  a  stronger  light  in 
those  cases  where  the  circumstances  of  the  pri- 
•oner  appear  on  his  trial  to  be  such,  as  that  the 
trial  caunot  proceed  without  manifest  injustice 
to  him. 

A  great  variety  of  cases  might  be  put  upon 
tills  head.  But  as  this  is  a  point  which  ought 
to  be  treate<l  with  great  caution,  1  think  it  safer 
to  cite  a  case  which  I  find  stated  to  my  hand, 
than  to  suppose  and  argue  from  any  cases  of 
my  own. 

Tlie  case  I  mean  is  that  put  by  lord  Hale  ( 1 
Hale,  35,)  which  was  mentioned  the  last  time 
at  the  bar. 

*Mn  case  a  man  in  a  phrenzv  happen  by 
aome  oyer&ight  to  plead  to  his  indictment,  and 
put  himself  on  his  trial ;  and  it  appeareth  to  the 
Court  ou  his  trial  that  he  is  mad,  the  iudge  in 
4iacretioQ  may  discharge  the  jury  of  him ;  and 
ramit  him  to  gaol  to  be  tried  after  the  reco? cry 
of  bis  understanding." 

But  without  resorting  to  authorities  in  a 
plain  case,  the  common  sense  and  feeling  of 
mankind,  the  Toice  of  nature,  reason  and  re? e- 
lalion,  all  concur  in  this  plain  rule,  that  no 
man  is  to  be  condemned  unheard ;  and  conse- 

Suenily  no  trial  ought  to  proceed  to  the  coo- 
amnatlon  of  a  man,  who  hy  the  providence  of 
God  is  rendered  totally  incapable  of  speaking 
fiDT  himself,  or  of  instructing  others  to  speak  for 
him.  And  common  sense  will  at  the  same 
time  tell  us,  that  the  bare  postponin^^  a  trial 
under  these  circumstances,  will  not  discharge 
the  prisoner  from  a  future  trial,  when  his  pre- 
aent  disability  shall  be  removed. 

This  case  is  surely  an  exception  to  any  ge- 
neral rule  that  the  wit  of  man  can  lay  down  on 
this  point. 

Auother  case  which  I  take  to  be  an  excep- 
tion to  the  general  rule  contended  for  in  be- 
half of  the  prisoners,  is,  when  by  the  indul- 
gence of  the  Court,  and  tlie  consent  of  the  At- 
t^ney  General,  the  trial  of  the  issue  goeth  off 
aAer  the  jury  sworn  and  charged ;  in  order  to 
entitle  the  prisoner  to  some  advantage  in  point 
of  defence,  which  in  the  rigour  of  the  law  he 
could  not  otherwise  be  entitled  to. 

And  this,  I  apprehend,  appeareth  from  the 
Case  of  Rookwood*  which  also  was  cited  at 
the  bar. 

In  that  Case  the  jury  was  sworn  and  charg- 
ed, and  the  indictment  opened  by  the  king's 
counsel.  The  prisoners*  counsel  then  offer- 
ed some  exceptions  to  the  imlictment,  ap- 
prehending, as  they  said,  that  since  the  act  of 
7th  king  William  dedareth  that  the  excep« 


See.  it  io  this  CaUictiouy  toL  13|  p.  139. 
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tions  therein  mentioned  shall  not  be  takea 
after  evidence  given,  the  prisoner,  bj  a  fa- 
vourable construction  of  the  act,  had  liberty  to 
take  exceptions  at  any  time  before  evidcoco. 

The  Court  was  unanimously  of  opioioo,  that 
the  prisoner's  counsel  had  lapsed  their  time  for 
taking  any  exceptions  at  all.  That  the  proper 
time  for  taking  exct?ptions  is  before  isaotjoiiicdy 
or  at  least  before  the  jury  sworn. 

And  yet  it  being  a  case  of  life,  and  on  a  new 
act  of  parliament,  the  Court  did  agree  that  in 
that  instance  only,  the  counsel  should  be  at  li- 
berty, with  the  consent  of  the  Attorney  Ge- 
neral, to  take  their  exceptions ;  confining  them- 
selves to  the  exceptions  mentioned  in  the  act,  of 
which  they  could  not  have  the  benefit  in  arrest 
of  judgment. 

The  prisoner's  counsel  declined  to  enter  into 
their  exceptions  under  that  restriction,  and  so 
tlie  trial  went  on.  But  had  exceptions  under 
the  restrictions  of  that  act  been  taken  and  al- 
lowed, the  indictment  must  have  been  quashed ; 
and  the  jury  then  sworn  and  charged  must 
have  been  discharged  without  gif  ing  a  verdict. 

Lord  chief  justice  Holt  did  not  come  readily 
into  the  expedient  proposed  by  the  rest  of  the 
judges,  of  letting  the  prisoner's  oouosel  into 
their  exceptions,  even  with  the  content  of  the 
ilttorney  General,  and  in  the  conclusion  de- 
dareth, that  the  Attorney  could  not  consent  to 
it,  unless  he  would  also  consent  to  discharge 
the  jury. 

These  are  his  words,  as  I  have  taken  them 
from  the  printed  trial.  His  lordship  surelyat  that 
time  entertained  no  doubt,  that  at  the  prayer  of 
the  prisoner  and  his  counsel,  and  with  the  ooo- 
sent  of  the  attorney  general,  a  jury  sworn  and 
charged  in  a  case  of  hi)fb  treason  might  be 
discharged.  The  other  judges  preMat  (who 
were  the  lord  chief  justice  of  the  Comnoa 
Pleas,  the  lord  chief  baron,  and  four  of  the 
puisne  judges)  must  certainly  be  of  the  same 
opinion ;  otherwise  thej^  would  never  have  given 
way  to  the  taking  of  exceptions,  whicu.  if 
they  had  been  allowed,  must  have  ended  in 
discharging  the  jury  ;  and  at  the  same  time 
could  not  in  the  nature  of  things  have  operated* 
so  as  to  discharge  the  prisoner  from  answer- 
ing to  another  indictment  for  the  same  offence. 

It  is  said,  on  the  authority  of  a  verj^  short 
and  imperfect  note  in  Cartnew,  That  in  leaa 
than  two  years  afterwards,  all  the  indges  of 
England  upon  debate  among  themsdves  came 
to  a  resolution,  that  in  capital  cases  a  juror  can- 
not be  withdrawn,  though  all  parties  consent  to 
it. 

It  was  very  properlv  asked  by  the  coonael 
for  the  crown,  upon  what  occasion  this  debate 
among  the  judges  was  had?  Whether  any  caac 
was  then  depending  in  judgment,  before  them 
which  gave  rise  to  the  conference,  and  which 
was  to  be  governed  b^  this  resolution,  and  what 
were  the  particular  circumstances  of  that  case, 
if  any  such  there  was  ?  These  questions,  1  aay« 
were  very  properly  asked.  For  the  true  ex- 
tent of  all  rules  of  this  kind,  however  gene- 
rally they  may  be  pennedy  it,  and  alwayt  will 
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he,  ia  ft  great  measure,  adjusted  by  the  circum- ; 
stances  of  the  case  under  consideration,  at' 
the  time  when  the  rule  appears  to  be  given. 

It  seems  endeafours  hare  been  used  to  come 
at  the  necessary  light  in  these  particulars,  but 
to  DO  purpose.  Only  it  is  said  upon  the  au- 
thority of  a  MS.  of  a  late  learned  judge 
(Tracy),  that  this  resaintioo,  among  others, 
Was  taken  upon  a  conference  among  the  judges 
io  relation  to  an  indictment  against  the  then 
tberifTs  of  London  for  a  bare  misdemeanor; 
but  what  were  the  circumstances  of  that  case, 
or  what  became  of  it,  doth  not  appear.  And 
therefore  I  freely  own,  this  extrajudicial  opi- 
nion (for  with  regard  to  capital  cases  it  is  ex- 
trajudicial) weighelh  very  little  with  me  in  the 
present  question  ;  and  doth  by  no  means  shake 
the  authority  of  Rookwood's*  case,  [vol.  13, 
p.  139.]  which  I  take  to  be  a  case  very  nearly 
iQ  point  with  the  present ;  and  moreover  was  a 
case  where  the  point  did  judicially  come  be- 
fore the, Court,  and  in  which  the  Court  had  the 
assistance  of  very  able  counsel  on  both  sides  of 
the  question. 

•  Holt's  and  Tracy's  opinions  in  1704,  in 
the  Case  of  Anne  Hawkins,  were  as  followeth : 

Mr.  Justice  Tracy's  MS.  having  been  cited 
in  the  foregoing  case  by  the  prisoner's  coun- 
sel, and  taken  some  notice  of  by  the  Conrt,  I 
think  it  not  amiss  to  subjoin  from  the  same 
MS.  which  I  had  not  then  seen,  a  report  of  the 
Ibllowing  case : 

'*  At  the  sessions  at  the  Old  Bailey  before 
Easter  term  1704,  Anne  Hawkins  was  indicted 
fbr  breaking  the  mansion  house  of  Samuel  Story 
In  the  nigfit  time.  It  appeared  on  evidence 
that  the  bouse  belonged  to  the  African  Com- 
|Muiy ;  that  Story  was  an  officer  of  the  com- 
pany, and  that  be  and  many  other  persons,  as 
officers  of  the  company,  had  separate  apart- 
ments in  the  house  m  which  th(>y  mhabited  and 
lodged  ;  and  that  the  apartment  of  Storj^  was 
mke  open.  It  was  held  by  Holt  chief  jus- 
tice, myself,  and  baron  Bury,  that  the  apart- 
ment of  Story  could  not  be  called  his  man- 
Mii-boase,  because  he  and  the  others  inhabit 
io  the  house  merel}'  as  officers  and  servants  of 
the  company ;  and  thereupon  the  iury  was 
disobarged  of  this  indictment,  and  ^t  was 
•mended,  and  laid  to  be  the  mansion  house  of 
the  company." 

The  record  hath  been  looked  into ;  it  war- 
rtaleth  the  report  of  the  learned  judge  in  the 
oohstantial  parts  of  it,  though  hi  some  points  it 
is  defective.  Two  bills  were  in  fact  preferred 
agiiost  the  woman ;  the  first  for  burglary  and 
Iweeny  in  the  dwelling  house  of  Samuel  Story, 
to  which  she  pleaded  r^ot  guilty,  and  put  her- 
self upon  the  country ;  the  second  fbr  burglary 
and  larceny  in  the  mansion  house  of  the  Afri- 
can Company,  in  which  she  is  charged  to  have 
eoBmittcd  the  burglary  upon  the  same  day,  and 
to  bare  stolen  the  very  same  goods,  as  in  the 
fomef  bill. 

It  appeareth  anon  this  second  bill,  that  she 
aoquhtod  of  tne  barglary  and  fouiyl  guilty 


Tlie  only  difference  between  the  cases  it 
this :  Rookwood  could  not  have  had  the  benefit 
of  bis  exceptions  without  the  indulgence  of  the 
Court,  and  consent  of  the  Attorney  General ; 
whereas  the  prisoners  at  the  bar  might,  in  my 
opinion,  have  had  the  full  benefit  of  their  point 
of  law  without  either.  I  need  not  repeat  what 
I  said  on  this  head  the  last  time  I  spoice  of  thti 
matter.  But  as  a  doubt  arose  on  that  [mntf 
the  expedient  now  under  consideration  was 
thought  of.  This  expedient  the  Court  carno 
into  at  the  prayer  of  the  prisoners  and  their 
counsel,  and  with  the  consent  of  the  Attorney 
General. 

Not  to  bring  the  prisoners'  lives  twice  in  jeo- 
pardy, (which  is  one  great  inconvenience  of 
discharging  juries  in  capital  cases^  but  merely 
in  order  to  give  them  one  chance  for  their  lives, 
which  it  was  apprehended  they  had  lost  by 
pleading  to  issue. 

Nor  was  it  done  to  postpone  their  trials  to  an 
unreasonable  distance,  when  their  witnesses 
might  be  dead  or  wearied  out  by  a  long  and  ex- 
pensive attendance,'  (which  is  another  great  in- 
convenience which  may  attend  the  discharginsf 
of  juries  at  discretion,  and  was  an  ingredient  or 
great  hardship  in  the  caseof  Whitebread  and 
Fenwick)  but  in  order  to  bring  them  to  a  trial 
with  all  the  speed  that  might  oe,  io  case  their 
plea  should  be  over  ruled.  And  accordingly 
they  were  tried  the  very  next  day,  as  soon  as 
judgment  was  given  on  their  plea. 

Upon  the  whole,  ray  opinion  is,  that  all  ge- 
neral rules  touching  the  administration  of  jus- 
tice must  be  so  understood,  as  to  be  made  con- 
sistent with  the  fundamental  principles  of  jus- 
tice. And  consequently  all  cases  where  a 
strict  adherence  to  the  rule  would  clash  with 
those  fundamental  principles,  are  to  be  const* 
dered  as  so  many  exceptions  to  it.  The  cases 
1  have  mentioned,  and  many  others  that  might 

of  the  larceny.  But  it  doth  not  appear  bv  any 
entry  on  the  first,  that  the  Court  proceeJed  on 
it  farther  than  the  receiving  and  recording  her 
plea,  and  remanding  her  to  Newgate,  probal^y 
till  the  second  amended  bill  oould  be  prepared 
and  sent  to  the  grand  jury.  But  certainly  it 
is  more  reasonable  to  impnte  this  defect  to  the 
neglect  of  the  officer  who  omitted  to  make  tho 
proper  entry,  than  to  imagine  that  the  learned 
judge  was  totally  mistaken  in  a  plain  matter  of 
fact,  falling  within  his  own  knowledge. 

Another  circumstance  which  may  be{^ 
some  doubt,  might  be,  and  probably  was,  owrntf 
to  mere  accident.  The  first  bill  is  now  found 
upon  the  file  among  the  indictments  of  thn 
j  then  next  preceding  sessions  (March  8th  1703)^ 
But  it  ought  to  be  remembered  that  neitMr 
Holt,  Tracy  nor  Bury  attended  at  that  timef 
and  that  it  appeareth  by  the  record,  that  they 
did  attend  at  the  following  sessions.  At  wbicm 
time,  according  to  the  judge's  mport,  tlm 
point  came  under  consideration,  upon  evidenoi 
given  on  the  first  bill,  and  the  second  amende! 
by  the  direction  of  the  Coort  was  prefemd« 
Former  Edition. 
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jbe  mentioned,  are  exceptions  to  the  general 
rale  insisted  on  in  behalf  of  the  |irisonerf.* 

The  case  at  bar  is  I  think  an  exception  to 
that  rule ;  and  at  the  same  time  standeih  riear 
uf  the  iticonveneucef  mentioned  by  the  pri- 
soners* counsel. 

The  dischareingr  the  jury  in  this  case  was 
not  a  strain  in  favour  of  prerogative,  it  was  not 
done  to  the  prejudice  of  the  prisoners ;  on  the 
contrary,  it  was  intendeil  as  a  favour  to  them. 

In  that  lisi^ht  I  say  it  was  considered  by  the 
Court,  in  that  light  it  was  considered  by  the 
prisoners  and  their  counsel,  and  accordingly 
they  prayed  it;  aud  in  that  light  Mr.  Attorney 
General,  with  his  usual  candour,  consented  to 
it. 

And  in  that  light  I  know  of  no  objection  in 
point  of  law  or  reason  to  it.  And  therefore  1 
am  of  opinion  that  judgment  ought  not  to  be 
arrested. 

*  The  following  Case  of  Gould  and  his  wife 
is  one  of  the  exceptions  to  the  general  rule. 
The  introductory  observation  that  till  a  verdict 
cither  of  acquhtal  or  conviction  is  given,  no 
trial  has  been  had,  should  not  have  been  stated 
without  limitation.  As  it  stands  it  seems  to 
•npport  those  cases  of  which  Mr.  Justice  Foster 
most  truly  said  that  they  ought  never  to  be 
drawn  into  example. 

**  Nothing  is  so  clear,  as  that  no  one  shall  be 
tried  twice  for  the  same  oflence,  bnt  till  a  ver- 
dict, either  of  acquittal  or  conviction  is  given, 
no  trial  has  been  had.  A  remarkable  instance  I 
to  illustrate  this,  happened  at  DorchesUT  sum- 
mer assize,  1763 :  no  account  of  which  being 
in  print,"  [one]  **  may  be  added  here.  One 
Gould  and  nis  wife  were  indicted  for  the  mur- 


The  difference  of  opinion  in  the  Conit  relM- 
ingto  their  cases,  it  is  thought  saved  theirllves ; 
for  they  were  not  executed,  but  pardoned,  nn 
condition  of  being  sent  abrolMl. 

der  of  a  parish  apprentice ;  at  the  iHil,  beffirc 
all  the  witnesses  indorsed  ou  the  indictuwiut 
had  crone  through  their  evidence,  one  of  the 
jury  dropped  down  in  a  fit,  and  was  earticd  out 
of  court;  bnt  not  being  in  custody  of  a  bidfiflT, 
the  whole  jury  was  necessaril?  disehafged. 
The  judges  on  that  assize  were  both  dearly  nf 
opinion,  thot  the  prisoners  were  not  dischai|ped 
by  this  accident,  this  being  no  trial  at  aH ;  but 
as  the  oase  was  uncommon,  if  not  new,  the  pri- 
soners were  remanded  till  the  next  assise,  in 
order  to  lay  the  case,  in  the  mean  time,  before 
the  twelve  judges.  The  twelve  judges  were 
afterwards  unanimously  of  opinion,  that  the  aiv 
cident  which  happened  to  the  juror  was  no*  bar 
to  any  future  trial :  the  prisoners  were  accord* 
ingly  tried  at  the  next  Lent  assise,  and  acquit- 
ted on  evidence.  At  the  time  the  accident  hap- 
pened, and  the  jury  were  discharged,  H  wiks 
contended  by  the  prisoners'  counsel,  that  the 
prisoners  were  absolutely  discharged  by  this 
event,  and  conld  not  have  their  lives  brought 
again  into  jeopardy :  and  Eliz.  Meadow's  CMe, 
in  Mr.  J.  Foster's  Discour.  p.  76,  was  insisted 
on  as  an  authority.  She  was  seised  with  pangs 
of  labour  during  her  trial,  and  was  tbereupos  or^ 
ed  back  to  prison,  and  the  jury  dischargnd. 
Bnt  J.  Foster  said  afterwards,  in  talking nrer 
the  above  case,  that  (though  be  bad  bjr  accident 
omitted  it  in  his  nriotM  report)  ner  pains 
ffoing  off  she  was  afterwards  tried  an  tbn  sanse 
mdictment  that  very  session.'*  Eunnnna,  Note 
to  Dialogue  3,  p.  287,  line  4. 


515.  The  Trial  of  James  Bradshaw,  for  High-Treason,  at  St,  Mar- 
garet's-hill,  Southwark,  October  27:   20  George  II.  a.  d. 
.     1746. 


James  BRADSH  aw  was  indicted  for  high 
treason,  6cc,  The  counsel  for  the  king  ofiened 
the  indictment,  that  the  prisoner  at  the  bar 
stood  indicted  by  the  name  of  James  Bradshaw, 
Ibr  high  treason,  in  compassing  and  imagining 
the  kmg's  death,  adhering  to  his  majesty's 
enemies,  and  levying  (with  other  false  traitors) 
a  cruel  and  destructive  war  in  these  kii^doms, 
&c.  And  the  treason  was  laid  to  be  committed 
on  the  10th  of  November,  at  Cariisle,  in  the 
county  of  Cumberiand,  in  the  nineteenth  year 
pf  his  majesty's  reiffu,  a^inst  the  duty  of  his 
allegiance,  against  the  king's  peace,  and  the 
forms  of  the  statute,  &c. 

Then  sir  John  Strange  set  forth,  that  the 
prisoner,  contrary  to  his  allegiance  to  our  sove- 
reign lord  king  George  the  second,  met  at 
Manchester  to  raise  a  regiment,  which  the 
Pretender  intended  to  distinguish  by  the  name 
nf  the  Manchester  regiment,  of  which  Town- 
ley  ^  who  was  lately  executed,  was  made  colo- 


nel, and  that  the  prisoner  Bradshaw  accepted 
of  a  captain's  commission  in  the  said  regiment, 
and  acted  as  such  ;  that  afUrwarda  he  marched 
with  the  said  regiment  to  Derby  in  a  hostile 
manner,  and  in  a  highland  dress,  armed  with 
pistols  and  a  sword,  a  white  cockade  on  bis 
bonnet :  that  he  paid  his  company  and  exer- 
cised them :  that  afterwards  be  retreated  wii^ 
the  rebel  army  from  Derby  to  Manchester,  and 
from  thence  to  Clifton- Moor,  where  he  in  A 
skirmish  headed  his  men  against  the  duke'k 
troops :  That  when  he  came  to  Carlisle  he  often 
waited  on  the  young  Pretender's  levee  :  that 
when  the  ret>els  found  themselves  closelvpnr- 
sued  by  his  royal  highness  the  duke  of  Cum- 
berland, there  was  a  council  of  war  directly 
held  amongst  them,  which  |>art  of  their  vftQJf 
should  marrh  for  Scotland,  aud  what  nomber 
should  stay  in  the  garrison  at  Carlisle,  lo.te* 
cure  a  retreat  for  the  rest  of  the  rebels. 
The  prisoner,  to  pursue  his  avowed'  tfii^ 
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lojally  to 'the  present  happy  establishment, 
deaired  he  might  so  on  with  the  rebela  to  Scot- 
laud,  and  accordingly  did  go  with  them  in 
their  route  to  Glasgow,  was  at  the  -battle  of 
Fallurk,  where  was  such  a  storm  of  hail  and 
rain,  that  his  mi^est^r's  men  could  not  prime  or 
discharge  their  pieces:  from  thence  he 
■MunehtMl  with  the  rebel  army  to  Stirling, 
thence  to  Perth  and  Strathbogie,  and  finally 
was  at  CuUodeu  Moor,  in  the  lord  Elcho's 
troop  of  horse,  oQmmonly  called  the  Preten- 
der'a  life-guards,  where  he  was  taken  a  priso- 
ner bv  his  majesty's  troops. — To  prove  which 
be  called  the  following  witnesses. 

Samuel  Maddox  being  sworn,  said,  That  Mr. 
Bradabaw,  the  prisoner,  was  at  the  Bell  in 
MaAchesler  (the  young  Pretender  being  pre- 
•eni)  where  was  a  consultation  to  caise  a  regi- 
BMoioffoot,  for  which  Mn  Murray,  the  Pre- 
toider's  secretary,  delivered  a  commis«uoo  for 
that  end  ;  and  that  Francis  Townley,  a  Roman 
Catholic  gentleman,  was  appointed  colonel 
of  the  said  regiment,  which  was  to  be  called 
the  Manchester  regiment;  and  that  Mr.  Brad- 
ahaw  was  nominate  captain,  and  himself  (Mr. 
Maddox)  was  also  appointed  an  officer;  that 
afterwanis  be  inlisted  several  private  men 
end  volunteers  into  the  said  corps ;  that  he  saw 
the  prisoner  march  with  the  rebel  army  to 
Derby,  and  from  thence  back  again  to  Man- 
cheater  (when  they  found  his  royal  bighnesa 
the  duke  of  Cumberland's  army  was  near 
^  them,)  and  from  thence  to  Carlisle,  in  a  bifj^- 
laad  dress,  with  pistols  and  a  sword  by  bis  side, 
and  a  white  cockade  in  his  bonnet :  that  at 
Carlisle,  when  the  young  Pretender  had  sent 
Ibr  the  officers  of  the  Manchester  regiment,  to 
take  his  leave  of  them,  and  to  direct  them  how 
to  act  if  attacked  by  his  majesty's  forces,  the 
prisoner  was  there  m  the  chamtier ;  but  on  ac* 
cooatofaome  misunderstanding  between  biro 
and  Townley,  the  prisoner  refused  to  stay  be- 
hind with  the  rebel  army  at  Carlisle,  and  de- 
sired the  younff  Pretender  would  permit  him 
to  go  on  with  them  to  Scotland  ;  and  that  ac- 
cordingly the  prisoner  did  march  out  of  the 
gates  of  Carlisle  to  go  with  the  young  Pre- 
tender to  Scotland. 

Jami$  Falurton  being  produced  and  swom, 
said,  That  Mr.  Bradshaw,  tlie  prisoner  at  the 
bar,  marched  with  tlie  rebel  army  from  Man- 
chester to  Derby,  armed  with  pistols  and  broad 
swords,  drums  beatmg,  pipes  playing,  colours 

a  log,  and  retreifted  witli  them  from  Derby  to 
iDchester,  and  from  thence  to  Carlble,  which 
place  be  len  (upon  some  discontent  with  col. 
Townley^  who  commanded  the  Manchester 
regiment  under  the  young  Pretender)  to  go  in 
the  rd>el  annr,  and  then  be  engaged  as  volun- 
teer in  lord  Blcho's  troop  of  horse  guards,  who 
were  esteemed  the  life-guards  to  the  young 
Plretender.     . 

Hemry  Qibton  was  also  produced  and  swom, 
who  laidy  That  he  himself  was  unfortunately 
•edoeed  into  the  rebel  army,  and  entered  into 
lerd  Elcbo's  troop  of  liorse-guarda ;  that  the 
priMNier.  Mr.  Bradshaw,  marched  with  them 


as  a  private  man  in  the  said  corps ;  that  the 
troop  was  drawn  up  at  the  battle  of  CuIloden« 
and  that  be  there  saw  the  prisoner  on  horse- 
back in  the  said  troop,  with  pistols,  and  a  broad 
sword  by  his  side,  and  a  white  cockade,  and 
that  he  continued  with  the  said  troop  till  he  was 
taken  prisoner  by  his  royal  highness  the  duke 
of  Cumberland's  army. 

Then  Captain  Moore^  an  officer  in  the  duke 
of  Cumberland's  army,  was  examined  on  oath, 
and  gave  the  Court  the  following  account  of  the 
prisoner :  That  he  saw  the  prisoner  (whom  he 
had  been  acquainted  with  at  Manchester)  be- 
yond the  wood  of  Culloden  Moor,  and  told  him, 
that  be  was  sorry  to  see  him  in  such  bad  com- 
pany, having  had  orders  from  bis  royal  high- 
ness the  duke  of  Cumberland  to  take  an  ac- 
count of  all  the  officers  and  soldiers  that 
should  be  made  prisoners ;  that  Mr.  Brad- 
shaw said  he  was  a  captain  in  the  111 ancbester 
regiment,  but  afterwards  (on  the  road  to  In- 
verness) be  said  that  he  belonged  to  lord  Elcbo's 
troop  of  life-guards. 

After  they  had  gone  through  the  witnesses 
for  the  crown,  Mr.  Jodrell  and  Mr.  Ford,  who 
were  counsel  for  the  prisoner,  stood  up  and 
pleaded  on  his  behalf,  admitting  that  what  the 
evidence  for  the  king  had  said  was  true,  that 
the  prisoner  did  unfortunately  engage  himself 
in  the  t^htX  army,  and  did  march  with  them 
from  Manchester  to  Derby,  and  from  thenoe 
retreateil  with  them  to  Manchester,  and  so  ofl 
to  Carlisle,  and  then  accompanied  them  to 
Scotland,  until  they  came  to  Culloden  Moor, 
where  he  was  taken  prisoner ;  but  that  the 
unfortunate  gentleman  at  the  bar  had  been 
troubled  with  an  insanity  of  mind  from  his 
youth,  so  that  be  was  non  compoi  mentis^  fmd 
consequently,  if  they  should  prove  it,  he  could 
not  be  deemed  guilty  of  the  high  treason  laid 
in  the  indictment :  for,  said  they,  he  hath  been 
melancholy  from  his  childhood,  and  in  his  ap- 
prenticeship endeavoured  to  destroy  himself  by 
flinging  himself  out  of  the  window  ;  and  We 
shall  he  able  to  prove  that  once  he  did  flmg 
himself  out  of  the  window,  that  he  attempted 
to  kill  the  worthy  gentleman  bis  master,  that 
he  hath  been  confined  in  a  noadhoose  for  these 
lunatic  pranks,  that  after  the  expiration  of  his 
apprenticeship  he  married  a  fine  lady,  whom 
he  dearly  loved,  and  on  whose  death  his  in* 
sanity  of  mind  increased  ;  that  the  rebels  es- 
teemed him  no  other  than  a  lunatic,  first  giving 
him  the  titular  name  of  a  captain  in  their  Man- 
chester regiment,  where  he  sometimes  marched 
in  the  columns,  and  sometimes  rambled  from 
them,  and  at  other  times  a  private  man  in  lord 
Elcho's  troop  of  horse,  ano  sometimes  he  was 
left  behind.  We  shall  likewise,  says  he,  be 
able  to  prove  to  your  lordship's  satisfaction^ 
and  the  Court,  that  this  unfortunate  gentleman, 
after  the  death  of  his  only  son,  was  in  such  n 
mad  condition,  thst  he  Was  strapped  down  to 
his  bed,  and  a  watch  set  over  him,  to  prevent 
him  from  injuring  himself,  and  those  about 
him  ;  and  quoted  a  case  from  lord  chief  jus- 
tice Hale,  wherem  it  is  mentioned,  that  a  pcr- 
9S 
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Ion  insaoe  in  mind  cannot  be  deemed  guilty  oT 
treason  or  felony. 

Then  Thomas  Buerdseil  was  called  and 
Sirorn,  who  said,  That  he  served  his  apprentice- 
ship with  the  prisoner,  to  Mr.  Worral,  a  Man- 
chester factor  in  I^awrence-lane,  in  I^ndon  ; 
that  when  he  came  out  of  his  time  he  went 
down  to  Manchestt-r  to  set  up  for  himself  with 
a  handfiome  fortune ;  that  m  part  of  his  ap- 
prenticeship he  lav  inthesame  bed  with  thepri- 
toner,  who  used  often  to  jump  out  of  the  bed,  and 
f  kip  about  the  room,  like  a  madman,  and  seferal 
titnes  attempted  to  jump  out  of  the  window  ; 
that  he  (the  evidence)  was  in  dangler  of  his 
life,  and  particularly,  one  time  he  cauffht  him 
by  the  throat,  in  such  a  manner  as  haa  like  to 
bave  destroyed  him,  whercnpon  he  complained 
to  his  master,  who  ordered  them  sepatate  beds : 
that  at  another  time,  his  master  called  him  to 
an  account,  to  settle  the  liooks,  and  make  up 
his  ca&h,  wiien  the  prisoner  attempted  to  stab 
bis  master  with  a  penknife,  and  that  he  was 
discharged  from  his  master  before  the  time  of 
bis  apprenticeship  was  out. 

[Cross-examined.] 

The  witness  a(!mitted  that  he  did  bustnen 
•ometimea  ?cry  regular  for  his  roaster ;  and 
tliat  he  was  detieient  in  hia  cash ;  hut  that  he 
(the  witness)  was  ohlinrcd  to  put  the  poker, 
tongs,  fire-shofel,  and  chairs  out  of  thenioro, 
to  prevent  him  frum  doing  any  mischief,  and 
that  he  used  to  walk  in  his  sleep. 

Then  thejuilge  axked  this  witness,  if  the  jiri- 
aoner  used  to  get  drunk  ?  which  he  ooold  not 
deny. 

Jifhn  Davis  was  examined,  and  said,  he  bad 
known  the  prisoner  16  years ;  tliat  he  naed  to 
be  out  of  his  mind  in  the  night,  and  heard 
liim  make  a  noise  inwardly  ;  and  that  he  was 
^en  strapped  down ;  but  lieing  cross-examined 
by  the  Attorney  General,  he  admitted  tbat  his 
being  strapped  down  was  to  prevent  him  from 
walking  in  his  sleep ;  and  that  the  prisoner 
tised  to  help  to  fix  the  straps,  which  in  the 
nomiug  be  used  to  unloose  himself. 

Charles  Jernagan  said,  that  there  were  iron 
bars  put  in  the  window  to  prevent  the  prisoner 
from  jumping  into  the  streets,  and  that  he  was 
often  strapped  down  for  the  like  consequences. 
He  often  appeared  in  the  day- time  melaucholy, 
and  bad  on  nim  the  symptoms  of  a  man  out  of 
bis  mind.  The  witness  (being  cross-examined) 
admitted,  that  he  kept  bis  b^oks  regubr,  that 
be  drew  bills  of  exchange  that  were  always 
bonoored  by  his  correspondents,  who  made  no 
hesitation  on  account  ot  his  infirmity  ;  bat  at 
Other  times  he  was  attended  by  the  doctors  for 
his  disorder  of  mind. 

Mr.  Wortington^  a  clergyman,  brother-in- 
law  to  the  prisoner's  deceased  wife,  said  the  pri- 
•oner  was  disordered  in  his  mind,  that  he  often 
laid  with  him,  that  he  was  strapped  down  in  the 
night,  to  prevent  him  from  doing  mischief. 
That  once  he  seized  him  by  the  throat,  and  if  be 
had  not  been  a  strong  man,  he  would  have 
killed  him ;  and  that  ne  once  ionip^  out  of 
H^  wiadoir  aod  broiled  himsefifl 
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Being  cross-examined  bv  the  Attomey-G^ 
oeral,  tf  bis  being  strapped  doMm  was  not  to 
prevent  his  hurting  biinself  in  his  tieea,  aod 
if  lie  did  not  use  to  walk  in  his  skoep  f  tbo 
witness  appeared  puzzled  to  answer  the  qoea* 
tion,  till  the  Lora  Chief- Justice  demanded  a 
categorical  answer,  whether  his  illneii,  or  hi* 
sanity  of  mind,  was  any  otherwise,  than  from 
fits,  or  walking  in  his  sleep  P  The  witncas,  after 
being  asked  the  question  six  or  seven  times^ 
with  soma  besitatioo  answered  in  the  affir- 
mative. 

Then  Mr.  2{oi^,<a  country  ftinnera  was  pro- 
duced and  sworn,  and  said  the  prisoner  came  to 
his  boose,  seven  miles  from  M anobeater,  six 
months  before  the  rebels  came  there,  to  be  re- 
tired, and  take  physic  for  bia illness ;  that  he  did 
several  frantic  tricks  that  appeared  to  him  to  bo 
the  acts  of  a  lunatic ;  but  bemg  croii-examined 
by  the  Solicitor-General,  what  particnbtf  in« 
stances  be  could  give,  be  Mid,  one  day  be  ad- 
vised him  to  plow  the  flekl  the  wrong  way,  but 
could  not  rcmerabor  any  other  acts  of  frenzy ; 
but  insisted,  that  ho  used  to  walk  op  and  down 
in  the  day-time  mdancbolj,  and  aometimes 
walked  in  hii  sleep. 

Jane  "Rickmrdmm  was  prodnced  and  sworn, 
who  depoaetb.  That  she  Itved.aa  aervant-maid 
with  the  priaooer  aereral  years ;  tbat  be  waii 
very  fond  of  bb  wife,  and  that  in  his  firensy  bt 
oseil  to  come  into  her  room,  and  withont  pro- 
vocation tear  off  ber  cap,  and  poll  her  by  the 
bairofherbead;  that  be  osed  to  be  dittiactod 
a  week  together,  sometimes  would  go  Into  bia 
wife's  chamber,  when  she  waa  In  bed,  mid  pull 
oflTall  the  clothes,  and  fling  them  aboot  the 
room ;  and  tbat  at  Manchester,  ho  had  jmnped 
out  of  the  window ;  ao  that  thcr  oootriTcd 
straps  to  tie  him  down  in  hia  boo. 


[Here  she  opened  a  handkerchiaf  with  two 
sets  of  straps,  aod  shewed  them  to  the  Govt.} 

These  straps,  says  she,  I  made  myadf ;  one 
set  we  kept  at  home,  to  tie  him  down  m  hia 
bed  at  nights,  to  prevent  him  flum  hurting 
himself,  or  any  body  else ;  and  tho  odier  ael 
he  carried  witn  hhn  when  be  intended  to  la/ 
abroad ;  that  when  the  rebeii  came  to  Man* 
ohcster,  and  some  of  them  in  bis  parioor,  aba 
went  into  the  room  to  ask  him  bow  be  did ; 
upon  which  be  got  up,  and  milled  the  cap  on 
ber  head,  and  that  she  thoog^ht  him  a  lonatic. 
She  farther  added,  that  bis  wife,  on  ber  death- 
bed, desired,  that  she  (the  witness)  wotild  Nve 
with  her  husband,  on  account  of  his  weakneso 
of  mind,  to  take  care  of  bim  \  but  on  account 
of  bis  rough  usage  to  her,  she  bad  some 
thoughts  of  leaving  him  just  before  the  rebels 
came  to  Manchester :  She  likewise  added,  tbat 
the  prisoner's  illness  liad  increased  since  tht 
death  of  his  child. 

The  counsel  for  the  crown  not  betng^  ap- 
prized that  the  priaooer  would  make  such  a  de- 
fence, occasioned  some  debate,  whether  tliej 
should  examine  more  witnesses,  and  the  Coort 
agreed  they  bad  a  right  to  examine  witnemes 
ao  ftr  aa  to  pioro  tbo  priMner  cos^poi  mMi^ 
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firoiD  the  ItoM  of  entering'into  the  rebelfioo,  to 
tlia  time  of  his  being  taken  priioner  at  Cnlloden. 

S^T  Johm  Strange  then  called  Samuel  Alad- 
dox ;  but  firft  obserred  to  the  Court  and  janr> 
that  to  him  the  prisoner  appeared  to  be  tne 
wisest  man  in  the  Manchester  regiment,  for 
none  but  madmen  would  enter  into  such  a 
rdieUion  against  so  good  and  merciful  a  priuce, 
who  had  violated  no  man's  property,  and  who, 
during  a  long  reign,  had  never  uvaded  the 
rights  and  liberties  of  the  sul^ect ;  but  if  an 
mstanoe  oould  be  given  of  the  wisdom  of  anj 
of  those  people,  who  had  madly  engaged  in  the 
rebellion,  it  was  the  prisoner,  who  refused  to 
•tay  with  the  others  at  Carlisle,  where  there 
vraa  all  the  probability  that  could  be  of  their 
being  taken  by  tlie  duke  of  Cuiuberlaod,  to  be 
delivered  op  to  the  justice  of  their  country, 
iome  of  wnom  had  already  been  executed, 
and  more  like  to  undergo  the  same  fate,  which 
the  prisoner  hoped  to  avoid  by  the  retreat  he 
Blade  with  the  rebels  into  Scotland. 

Samuel  Maddox  being  re-czamined,  said, 
That  the  prisoner  was  his  captain,  and  in- 
veigled him  into  the  rebel  army  ;  that  being 
abort  of  money,  and  discontented,  the  prisoner 
gave  him  a  guinea;  that  he  never  knew  the 
prisoner  out  of  his  mind ;  that  often  he  used  to 
•end  to  Uaddox's  master,  who  was  an  apo- 
tiiocary,  for  medicinps  that  were  cooling, 
which  he'  Apprehended  to  be  for  no  other  use, 
than  after  hard  drinking  ;  that  the  prisoner  had 
pometimes  been  afflicted  with  fits,  but  never  to 
continue  so  as  to  deprive  him  of  his  senses,  so 
M  not  to  know  whether  he  was,  or  was  not, 
cogaging  in  a  rebellious  act. 

My  Lord  Chief  Justice  then  summed  ap  the 
wkkinoe  in  a  verv  learned  manner,  and  ex- 
plained the  quotations  out  of  Hale's  Pleas  of 
the  Crown ;  and  without  gntog  out,  the  jury 
brought  the  prisoner  in  Guilty. 

James  Brailshaw,  aged  29  years,  ivas  de- 
•ccnded  from  very  siiustautial  and  reputable 
parents,  his  father  being  a  large  dealer  at  Man- 
ebcater  in  Lancashire,  who  having  but  an  only 
child,  (this  unfortunate  person)  he  gave  him  a 
libaral  education,  by  putting  him  to  the  free 
jchool,  where  he  learnt  writing  and  arithmetic, 
•nd  made  a  considerable  progress  in  the  clas- 
aica.  His  father  then  sent  him  to  London, 
James  chusing  to  be  a  tradesman  rather  than 
go  to  the  university,  of  which  he  bad  his 
choice ;  and  accordingly  was  bound  apprentice 
to  Mr.  Charles  Worral,  an  eminent  Munchester 
Actor  at  the  Goklen  Ball  in  Lawrence- lane 
near  Cheapaide,  where  he  continued  six  years, 
well  respected  by  his  master  and  the  custo- 
mersi  being  very  diligent  and  obliging  in  the 
biwinew ;  and  by  the  young  gentlemen  in  the 
nek^hbourhood,  and  through  the  whole  circle 
of  nit  acquaintance  was  very  well  beloved, 
beii^  a  very  facetious,  good>nstured  young 
lellow.  In  the  sixth  year  of  his  time,  a  young 
Myt  daughter  of  Mr.  Waggstaft  a  wealthy 
mpmmMa  of  .Mitnchester,  coming  to  London 
m  mt  aoii  of  hor  afyiainHPfo  m  wall  nathA 
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fashions  and  corioaities  of  this  place,  Mu 
Bradshaw  bad  frequent  opportunities  of  visits 
ing  her,  and  waiting  upon  her  to  all  the  gay 
and  polite  niaces  of  oiversion  which  this  placf 
afforded  ;  be  at  length  informed  her  of  his  af> 
fection  for  her,  and  that  his  intentions  wero 
honourable  ;  if  she  could  like  him  for  a  boa* 
band,  be  should  think  himself  the  most  hsppy 
man  in  the  world  :  After  several  overtures  and 
addresses  of  this  sort,  the  young  lady  kindly 
answered,  that  if  both  their  parents  approvedi 
of  it,  she  would  conskkr  on  it ;  and  Mr.  Brad- 
shaw growing  very  much  in  her  favour,  aho> 
desired  biro  to  write  to  Manchester  about  it» 
which  he  did  accordingly  ;  but  before  he  re* 
ceived  an  answer  to  his  letter,  he  had  advico 
that  his  father,  who  had  been  sonfe  time  in  a 
bad  state  of  health,  was  so  very  ill,  that  his  lift 
was  despaired  of.  On  this  he  determined  to 
go  down  to  Manchester ;  and  acquainting  his 
master  with  his  intentiou,  and  of  his  la- 
ther's illness,  Mr.  Worral  generously  con- 
sented thereto ;  and  moreover  told  him,  that  if 
his  father  did  not  get  over  his  illness,  or  coo- 
tinned  so  long  ill,  that  his  shsence  might  bo 

firejudicial  to  the  business,  he  should  be  a| 
iberty  with  respect  to  serving  out  the  re- 
mainder of  his  time,  and,  tliat  he  should  bo 
glad  to  see  him  well  settled  where  there  was  a 
good  established  trade.  Soon  after  bis  arrival 
at  Manchester  his  father  expired,  and  left  him 
in  possession  of  a  consiileranle  fortune  to  carry 
it  on  ;  and  after  he  had  made  a  decent  burial 
for  bis  father,  he  then  renewed  his  addresses  to 
Miss  Waggstaff,  and  in  a  little  time  was  mar- 
ried to  her,  with  whom  he  had  a  handsomo 
fortune,  and  an  accomplished  lady,  suiHcieot  io 
make  any  reasonable  or  prudent  man  happyp  in 
the  state  of  matrimony. 

Not  long  after  he  entered  into  partneraEip 
with  Mr.  James  Dawson,  a  Manchester  ware- 
houseman, near  the  Axe-inn  in  Akiermanbory. 
In  about  two  years  time  he  was  so  unfortunater 
as  to  lose  his  |rife,  which  it  was  believed  af- 
fected him  so  as  sometimes  to  cause  an  insanity 
of  mind,  and  at  other  times,  in  his  lucid  in- 
tervals, he  appeared  a  bright  wit ;  but  he  gaf  o 
himself  up  to  the  keeping  of  company,  where- 
by he  contracted  an  acquaintance  with  Jesnitc 
and  Popish  priests  (for  in  those  principles  bo 
had  been  always  eilucated,)  from  whom  he  im- 
bibed the  principles  of  Jacobitism  more  strongly, 
and  from  time  to  timn  contracted  such  an  af- 
fection to  the  cause  of  the  Pretender  and  bia 
adherents,  as  to  declare  publicly  (soon  after  tbo 
Pretender  landed)  aaioogst  his  associates,  thai 
he  would  embrace  the  first  opportunity  to 
serve  tbo  cause.  When  the  Pretender  eamc 
to  Manchester,  he  with  several  others  of  tbf 
same  principles,  waited  on  that  nock  prioce, 
and  tendered  his  service  to  hiai ;  who  finding 
Mr.  Bradshaw  to  be  a  young  geollemaA  af  a 
good  family  and  fortune,  ana  of  somo  in^ 
lercst,  conferred  on  him  the  trust  of  a  captaic 
in  a  regiment  to  be  raised  io  Manchester,  under 
the  coBsmsnd  of  col.  T6wuley,  who  was  since 

cxMotcd  m  Kmmngm  Coow»»  f<»  Mgb- 
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IrcfkiOD ;  and  Mr.  Brailfihiw  had  no  sooner  got 
hit  commiftion,  than  he  went  abont  Man*- 
chetler,  and  tlie  neighboorin|^  vilUf^es,  to  re- 
cniil  for  the  same  regiment,  in  which  he  had 
such  succesf,  that  he  raised  a  number  of  men 
for  the  senrice  of  the  said  Pretender,  bv  whom 
he  was  greatly  caressed,  and  at  vi  hose  Icfee  be 
often  attended,  and  was  consulted  with  in  se- 
Teral  of  their  councils  of  war.  He  afterwards 
marched  in  a  pliant  manner  at  the  head  of 
his  company  with  the  rebels  to  Oerby,  and  ac- 
companied them  in  their  flight  back  to  Man- 
cheater,  when  they  heard  the  duke  was  at  their 
heels,  and  from  thence  to  Carlisle,  where  he 
waited  ririth  the  rest  of  the  officers)  on  the 
Toong  Pretender  to  take  his  lea? e  of  him,  it 
oeing  agreed,  that  some  part  of  their  army 
ahoiud  stay  at  Carlisle  to  secure  a  retreat  for 
the  rebels ;  and  then  he  insisted  that  he  would 
not  stay  behind  ander  the  oommand  of  Col. 
Townley,  with  whom  there  was  no  c^ood  har- 
mony :  for  some  misanderstanding  happened 
between  them,  on  account  of  a  yonng  lady, 
which  they  had  sererallv  addresaed  at  a  ball, 
which  was  kept  at  the  Bull-head -inn  in  Man- 
chester, for  the  neighbouring  gentry ;  and  in- 
deed this  animosity  was  mcreased  by  the 
laogbty  behafiour  of  Col.  Townley,  who 
now  imagined  the  other  to  be  under  his  do- 
minion, aud  used  often  to  put  Mr.  Bradsbaw 
upon  duty  that  was  disagreeable  to  him. 

What  ga?e  Mr.  Bradsbaw  the  greatest  dis- 
quiet was,  that  when  the  Pretender  proposed  to 
raise  a  regiment  of  horse,  of  which  Townley 
was  to  be  colonel,  Townley  was  labouring  for 
Thomas  Deacon  (executed  with  Townley,  5cc. 
at  Kennington)  to  aucceed  him  in  the  com- 
mand ;  and  soon  after  the  rebel  army  had  left 
Carlisle,  Bradsbaw  went  away  incognito,  and 
joined  them  again  in  Scotland,  where  he  listed 
himself  a  roianteer  in  lord  Elcbo's  horse,  com- 
monly called  amongst  the  rebels  the  first  troop 
of  guards ;  and  he  continued  with  the  rebels  in 
that  rank,  until  he  was  taken  .prisoner  at  the 
battle  of  Culloden. 

As  to  Mr.  Bradsbaw*s  conduct  in  general, 
e?en  from  the  time  of  his  engaging  in  the  re- 
bellion, and  till  within  a  short  time  of  bis  death, 
it  must.be  confessed*  that  bis  behaviour  has 
been  all  of  a  piece.  Nothing  but  infatuation 
could  determine  a  man  to  fbut  up  his  shop, 
leare  his  business  and  effects,  and  ruin  (with  all 
honest  men)  hi&  character,  to  follow  a  wicked 
and  rebellious  multitude :  snd  truly  for  what  ? 
— ^To  be  made  a  captain  ! — Nay,  it  ia  matter  of 
fact,  that  be  was  worth  several  thouivand 
pounds,  his  trade  flourisbinc',  and  his  credit 
well  established  in  the  world  ;  yet  was  he  so 
hearty  in  the  good  old  cause  (as  he  called  it,) 
that  he  ailvon^  cash  out  of  his  own  pocket  to 
■opport  bis  ragG^d  company. 

iSuon  afler  tbe  battle  of  Culloden- Moor,  which 
put  a  happy  end  to  this  wicked  and  unnatural 
rebellion,  an  order  was  sent  from  the  secretary  of 
■tate's  ofHce  for  bringing  to  London  such  of  the 
rebels  as  had  been  most  active  in  the  young  Pre- 
tender's ser rice,  and  aaongat  ihoae  that  were  pot 
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on  ship-board  wu  Mr.  BradihaW!  There lMb«b 
haved  with  the  greatest  ioeolenoa  iongioabla; 
and  did  not  scrapie  voluOtarily  to  Idl  thoae  oA* 
oera  bdoogiog  to  bis  majesty  who  bad  the  eve 
of  him,  that  they  could  not  hurt  hhn,  lor  be 
was  above  their  cat,  or  words  which  carrMtfae 
same  meaning. 

When  the  vessel  on  board  of  which  tiifl|r 
embarked  arrived  in  the  river,  they  were  (vn . 
43)  committed  to  the  New-gaol  in  Soathwark, 
by  his  grace  the  duke  of  Newcastle's  warrant, 
and  continued  prisonera  there  till  tbe  neces* 
sary  processes  were  prepared  for  their  prose- 
cntion. 

About  the  time  the  Manchester  rebels  were 
ordered  for  execution  (Bradsbaw  being  at  that 
time  a  prisoner  in  the  New-gaol,  Soothwarfc)^ 
the  nignt  before  they  suffered,  he  ^Mm  to  3fr: 
Town^  and  Mr.  Berwick  in  a  oisreipectfM 
manner,  saying,  I  find  too  must  shortly  naicli 
into  other  quarlera.  Mr.  Townley  made  ao 
answer;  bat  Mr.  Berwick,  alwaya remarkafal* 
for  his  jocuUrity ,  said,  «*  Jemmy,  tou  need  not 
triumpli  at  our  misfortunes,  for,  take  my  word 
on't,  you  will  find  moeking  is  catcbtn^.*' 

Bradabaw,  the  night  preceding  tbe  ezeeii« 
tion  of  the  Manchester  rebel  officers,  drank  ?irj 
freely,  and  seemed  quite  unooocoued  ai  tk« 
melancholy  fate  which  waa  inevitably  next  iay 
to  be  the  consequence  of  their  wicked  nadei^ 
taking.  Mr.  Berwick  told  Mr.  Chadwick,  that 
Bradsbaw  seemed  to  reflect  an  them,  rather 
than  pity  or  condole  with  them.  Mr.  dsul* 
wick  replied,  "  What  can  yon  expect  firotfi 
him  ?  1  am  only  sorry  that  it  reflects  so  much 
dishonour  on  us  all,  as  to  admit  each  a  Mmt 
an  officer  in  the  regiment." 

In  the  morning  of  the  execution  of  tbe  Mai»* 
Chester  rebels,  about  seven  o'ck>ck,  when  th« 
sledges  came  in  to  draw  tbe  priaooera  to  exa- 
cution,  Bradsbaw  wo  walking  about  the  gaol* 
yard  in  his  morning  gown,  with  some  gentle- 
men, who  came  thither  either  out  of  curiovtjr, 
or  to  take  leave  of  their  dying  friends,  aoji 
with  a  sneerinff  and  ongentleman- like  air,  said, 
(pointing  to  the  aledges^  «'  Don*t  you  th«nk 
tnese  things  are  rery  well  contrived  ?  Upon  mf 
word,  they  will  do  exceeding  well  for  the 
purpose;" — and  then  raked  amongst  the 
straw  in  the  sledges,  telling  the  drivers,  that  if 
they  did  not  get  more  straw,  the  lads  (meaning 
the  prisonera)  would  be  wet ;  and  many  other 
silly  expressions,  which,  if  inserted,  the  reader 
would  hardly  credit. 

When  he  was  called  upon  his  trial,  he  ad* 
peered  very  gay,  in  a  new  suit  of  green  cloth 
clothes,  and  stood  very  unconcerned  at  the  bar, 
minding  very  little  what  was  sworn  against 
him  :  mit  when  the  evidence  was  closed,  and 
Slimmed  op  to  the  jury,  and  they  brought 
him  in  Guilty,  be  was  quite  tbunder-struclr, 
and  changed  colour  very  much,  and  was  so 
feeble  that  he  could  scarcely  walk  firom  the 
bar. 

His  conviction  and  condemnation  made  bet 
little  alteration  in  him  ;  fbr  though  he  waa  uot 
a 0  lodicroiis  as  ht  bad  bcci  all  aiiMig»  he  mipH 
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pGad  tkat  [mH  with  an  tiadMUited  awannce,  I  Urs  mn  ineSeotiuI ;   ud  panuaded  him  I* 
and  iUfTMiidad  bopea  of  a  reitriare,  liU  hi*    make  hb  peacavrkh  God. 
niaMar  inlbrBad  bim  cm  Towday  night,  that        He  was  execnied  •■  a  traitor  on  Friday,  No- 
_..  _   , .  iigd  been  lutd  toaaMhit]  vrmber  !8,  1746,  at  KenDiogtoa-ComiiiaD. 


S\6.  The  Trial  of  Sir  John  Weddebbubn,  bart.  for  High-Treason, 
at  St.  Margaret's-hill,  Southwark,  November  4,  before  the 
Lord  Chief-Justice  Lee,  Sir  Martin  Wright,  Sir  James  Rey- 
nolds, Sir  Michael  Foster,  knts,  and  Mr.  Baron  Clive: 
SO  George  IL  a.  b.  1746. 


^  Ihe  officers  in  l)ie 
.D  plain  dotbea,  with  t  imall-drerd 


Sir  Jnbn  WedderhnrD,  hart,  waa  indicted  fbr 

cocpmiHed  on  the  16th  oT  April,  in  the  SOtli 
year  rf  hia  preaeni  DiKJaty'i  reign, 

dmdrtM  JoAaxm  aaiJ,  He  aaw  air  John  with 
dweffioeraof  lord  StralUitliD'a  horae,  io  pliin 
cMbea,  aifd  a  aword  hy  hia  aide,  after  the 
hatde  oT  Praaton  Paoa,  free  and  not  Torced. 

JUa.raUCMr«ud,  Heaawthe  priaanerat 
HaljnwM*hi 

by-bJKuda. 

Sttgtr  Mac  Donald  taid.  He  mw  tbe  pri- 
annir  at  Aberdeen,  ia  a  plain  dreuand  (inall 
strani  (bnt  wt  cockade)  with  the  officera  of 
lard  Sbatballati'a  hone,  and  Ibal  he  lodged 
with  Hr.  JdinwDit  Aberdeen,  wilboutalnltet. 

Jhaiii  Mortimer  saw  him  at  Aberdeco,  with 
Ibv-abeta  of  lord  Ogiliie'a  regiment,  under 
BO  mtraint  or  force. 

JUa  Briitt  taid.  That  he  )wid  lir  John  ten 
•biUng  fbr  ale  excise,  and  tnelTe  abillingi  for 
BMlt.«xcia«',  and  unlesa  he  had  paid  It  to 
kim^  Iba  rebek  threatened  Io  leize  hia  copper ; 
ftr  which  exdae  he  look  receipt*,  but  did  not 
pMdWB  Iham,  becauie  he  left  them  at  home. 

Bwry  Ed/tardt  deposeil,  That  he  uw  the 
pritoacr  the  laller  end  of  October,  at  old  Gor- 
doa  of  Olenbueket't  faniue  at  Perth  ;  that  air 
Jokn  declared  he  waa  nut  concerned  in  the  m- 
beKoo,  hot  that  he  bad  ■  conimiMJon  aent  to  bim 
to  collect  the  excise ;  bnt  it  waa  in  hia  fiktber'a 
name,  and  that  he  would  go  to  Edinbai^b 


Edinburgh,  and  abonl  tlie  middle  of  1 
rctmuea  to  Perth,  wbera  a  drum  went  about 
tite  town  proclaiming,  that  all  brewers,  and 
deakra  io  leatbcr,  candles  and  other  exciieable 
goeda,  abould  go  to  air  John  and  pay  the  es- 
&w^  on  pain  of  miUtaiy  eiecation. 

Tben  aeveral  receipts  for  money  paid  to  bim 
ibr  cxdae,  war*  produced,  and  proved  to  be  air 
John  WnlderhurD'a  hand  writiog  for  exoae, 
dated  progressirely  rrora  the  85tb  of  Norcmber, 
to  Ibe  Sib  of  Jaouary  following. 

Aleumder  Rtatell  depooed,  That  he  saw  tbe 
priaaMer,  tir  JiAn,  at-  Holy-Rood  home,  after 
tb*-  baMe  of  Praalon  Pant,  io  a  pkin  dreae, 
n4'»  niltvMfd  ^  U*  iid«,  twd  that  tfca 


'  Pretender  itmed  a 


Capl.  Eyre  laid,  Tbe  prisoner  ■cknowledfeJ 
himaelf  a  prirate  man  ia  tbe  Preteoder'a  lift- 
guardi. 

Aadrm  lUbiTUoa  laid,  He  waa  a  aerrant  to 
major  Glatgoe,  and  saw  the  prisoner  at  Duo- 


els,  and  at  Burrooghburgb, 
g  Preteoder'a  quarlert ;    that 


dee  with  the  rebela, 

gtnng  to  the  yoaag  Preteoder'a  quarlert ; 

the  prisoner  collectad  Ihe  excite  from  aif  p«- 

soaa  in  this  wilnesa'a  presence. 

John  AdamtOH  said.  He  paid  exetse  to  tbe  pri- 
soner twice,  and  that  tbe  priaooer  had  a  guard 
with  him  at  hit  quartera,  wb««  be  reoeircd  Aa 
eicite  duly. 

TflK  PHmoKKE'i  DarxHCB. 
Tbe  counsel  for  Ihe  prisoner  alleged,  by  tha 
7th  of  William  Ihe  3d,  uo  overt  acU  of  high 
treason  shall  be  proTed,  unless  the  same  is  laid 
in  the  indicim^at )  and  Ihe  hire  collveting  tha 
excise  was  no  overt  act,  without  they  conU 
prove  bimlarme'l  in  the  rebellion  ;  ibat  ibe  pn-  . 
■oner's  fatner  did  collect  llie  excise  for  bit  pro> 
sent  majesty  king  George  the  seconil ;  that  Iba 
rebels  came  and  luok  bi>  barsesaulof  his  parkj 
and  ibat  be  wvnl  alter  Ibem  to  gel  them  back 
again,  where  they  seized  hiin,  and  detained 
him  a  priaouer,  and  farced  him  to  cootiiuia 
with  theni  to  collect  the  eiciae. 

Georgt  Watert,  working  maaon,  waa  th« 
first  witness  exsmioed  for  tbe  prwoner,  and 
he  deposed,  That  tbe  rebel*  came  to  air  John'a 
house  in  September  1745,  and  look  away  tbro« 
of  his  horses,  for  the  Pretender's  aervicai 
when  air  John  said.  That  he  would  not  let  his 
boraes  go  for  such  a  nte ;  and  weot  Io  get 
them  back  again  ;  and  that  aome  of  the  rebeh 
told  bim,  if  be  would  not  give  tbem  freelr,  ba 
himaelf  abould  go  with  Ibem,  and  so  rorcisd 
him  with  them ;  tbal  this  evidence  went  In  sail 
him,  when  he  Ibuod  him  guarded  by  tbe  re- 
bel*, to  dote,  that  he  conhl  not  go  out  of  ib« 
room  without  libertv  from  lord  StraibaMav  % 
that  aome  lime  afker  ne  came  to  bis  house,  and 
■laid  torn  daji  U  borne  ;  IIhU  afiertrardf  100 
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Mn  cams  utned,  who  guwdad  hk  home  ■nd 
camrd  him  away  i  thattbt  KJlDen  nid,  li« 
mw  bim  at  the  Dn,  cwriid  awaj  by  Ibe  Mac 
IniMbeti  that  atUnriirdt  he  cani*  from  Ihe 
DcD  to  hit  hoiue,  and  itaid  at  bia  houi«  till 
tlu  51h  of  February,  when  forty  or  fifty 
men  camo  and  prraed  him,  and  curiiat  biro 
to  £l|p[i-niaore,  io  the  middle  of  Murcb. 
The  witoe^  further  aaid.  That  hit  hrother 
«u  GollM^r  of  tho  ucJM  at  lovemeM  for 
kiag  George;  tbat  be  had  known  the  pri- 
KDcr  tiro  vean ;  that  healwayt  irore  aaniall- 
•word,  and  that  b«  was  a  priioner  at  bii  own 
bouae  arery  day,  front  November  lo  the  he- 
fpaamg  of  February. 

David  Hutelunton  depoied.  That  he  waa  a 
•erraDt  to  the  priaoner  lir  Jobo  Wedderburo ; 
ttat  fl*e  aTined  men  came  and  leized  aeveral  rf 
bia  horaea  in  bia  park,  and  that  bis  lady  went 
t»  tliein,  and  prerailed  on  Ihem  to  releate  a 
Btarat  tbat  they  abuied  her  and  called  her  re- 
l)el-bilcb  t  tbat  lliey  leized  ilie  priaoiier  when 
be  went  after  bia  horaea,  to  get  ihem  hack,  aud 
cairied  hira  to  lord  (hplrie'a ;  that  the  priaoDer 
tMomcd,  ami  a  liuulred  aimed  men  canM  and 
niook  bim  phaoner,  and  ibreatened  to  Hafa  him 
whb  tb«ir  bayoncla. 

TbeJMj,  wilbwil  going  oM,  brausbl  him  in 
Oailljr. 


Sir  JoBH  WEODuuuaM'a  Cua. 

(f^tUr't  Jteporti,  p.  22.) 
"Tba  overt-seta  were  laid  at  Abenleen,  in 
tbc  shire  of  Aberdeen.  It  waa  prui«d  by  two 
ariueaaca,  that  he.  waa  with  Ibe  rebels  at  Aber- 
fccD ;  and  by  tboae  and  otiier  nitneCEea,  that 
he  waa  at  direra  other  places  wlib  tlMiu. 

"  The  EJo^'aCoaDad  called  witoeases,  nho 
Moved  likewiae,  that  he  was  anpoioied  by  Ihe 
Prelender't  son,  collector  of  the  ezciae ;  and 
that  he  did  actually  collect  the  excise  io  serrral 

E'aeea  whare  the  rebel  anoj  lay,  by  rirlue  of 
at  appoiotment  for  tbauaeof  the  rebel  Brmy. 
*■  iVe  Prisoaar'i  Counael  iaiHited,  that  this 
•ortofeTkleooeougbt  not  to  be  admitted.  Fur 
tbOflf^  CollectiOff  money  for  the  aerrice  of  re- 
Ma  la  an  orert-ad  of  Digfa-treaaou,  yet  it  uot 
bang  laid  in  llie  indiotinnii,  no  eridence  ought 
•n  b«n*a«of  it;  and  they  relied  on  the  ita- 
tnteof  7  W.  3.  But  in  litia  they  were  ovrr- 
fiiled,*  upoB  the  K«aooa  girna  in  the  caw  at' 
J>MMn."t 

Sir  John  Wedderbnm,  hart,  was  the  ton  of 
■ir  Aleiaoder  Weddetbum,  of  Aberdeenabira, 
whoae  family  bare  been  long  reaidrni  in  thai 


t«» 


pait  of  Scotland,  aeferal  ef  whoae  aMcator* 
srp  lii'i.iarably  mentioned  in  thoScottiafa  hta> 
lurii'  i-pceiaily  sir  Uarul  Waddaifatm,  who 
iTBs-  LiI'd  at  the  battle  of  Huaaelhwgb.  The 
Idle  sjr  .ilcz«Dder,  father  to  thia  unfortunate 
geutleiii^in,  was  greatly  eatecmedrorhiaknowp 
aiiuclunentto  tbe  Rcfolutionpriodples.andth? 
lluuuTE^r  Bucccsaion;  inaonuok  tbv  Ibago- 
Ten^mriitthotighl  proper  to  imhebim  a  receiver 
cf  ilie  esciae,  ana  other  dntiea,  which,  with 
a  KLiiail  estate  be  had  near  Dundee,  enabled 
him  to  liriugnp  •  owneroaa family  ;  hut  being 
uf^i  liberal  and  generoui  spirit,  be  left  the  ca- 
late  encumbaro),  aolh^  when  air  John  arrived 
to  Lis  honour  of  a  baronet,  be  bad  nothing  t» 
au[>pori  it;  though  on  Ihe  eipeeialiaq  of  bav- 
in^ an  cKtateto  deaceod  to  him  free,  he  raarried 


a  dcatioed  to  be  aeld. 


I  order  I 


*  Set  £aat'a  Plaaa  of  the  Crown,  c.  a,  S. 

-f  See  p.  366  cf  thia  Tol. ;  and  tbe  Caaea 
at  Baokmooi  aud  Lo>wk,  * oL  13,  jif .  ISD. 


Jubii  fijuod  noihiog  coming  in  order  to  avp- 
(Hiri  liis  family,  be  retired  to  a  small  farm, 
wit!)  u  ibatvhed  house  and  clay  floor,  which  b* 
occiij.ieil  with  great  ioduairy,  and  thefcbj 
maile  a  laborious  but  staning  khiil  10  aupport  a 
wile  and  nine  children,  Hrho  Uked  to  run  about 
io  the  tu-lda  barefiMt. 

The  extreme  poverty  of  iir  John,  and  hiami- 
meruiiq  dependants,  overcODio  air  Jobn'a  duty 
to  all  kind  of  tociciy,  aud  the  preaeU  bappj 
eataliliiihaieat;  and  MingtemplM  williauom- 
misiioti  from  the  Pietroiler  to  collect  ibe  ex- 
cise, yet  io  aome  meatnre  forced  to  do  it,  air 
Jobo's  loyalty  a(  last  gaie  way  to  bia  porerty ; 
thuiigli  it  ia  admilled,  tliat  he  never  did  aoj 
acti  uf  tiolence  to  hi*  msjesiy's  aubjecia,  any 
other  than  receiving  the  Juliea  ansiog  by  the 
excise,  having  noter  biire  arms,  or  caused  an/ 
one  to  enlbl  into  the  rebel  service. 

Al'ur  sir  John  nas  made  a  prisoner,  be  waa 
diclivercd  to  the  care  of  captain  Eyre,  no  officer 


It  humanity,  according  to  Lis  birtb  and 
and   cooieyed   bim  on  board  one  of 

ity'i  tbipioi  war  to  the  river  Thawet, 

lr<iiii  s'LLCDce  be  was  carried  wiUi  the  other 
oiiJL'^i.,  in  the  New-gaol  ia  Hauthwark,  where 
he  HHh  lodged  in  the  uaaler-side  uf  Ihe  gaol 
iiiili  sir  Jamea  Kiolocb,  Air,  HamlUon,  ao'd 
uiiieis,  during  which  lime  he  behaved  like  a 
1,'eiillrniao  ;  being  plcDlifully  supplied,  and  iu- 
ilei.!  tkllered  himself  nith  otias  acquitted,  na 
he  OiDii|[hl  ha  bad  not  armed  bimwir  in  ibe 
icbcllion,  hot  was  very  much  shocked  when 
Ihe  jur}'  found  liiui  gnifly ;  and  afier  aanleoce 
of  ileaib,  bis  behaviour  was  coosiRent  wiih 
Ibe  <  haTncter  of  a  gentlenran,  berog  arosible  of 
hii  error,  and  lh<  calamity  he  had  brought  on 
him^eir,  bia  inoffBtuive  lady,  and  tniwocut  pea- 

Ue  waa  aiecuted  at  Keuoington  Common 
aa  a  Uaiur,  Nov.  30, 1740. 


tab']         Proceedings  against  Charles  Raidiffe^eiq.  A.  D.  174^ 
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Proceedings  at  the  Court  of  King*s-Bench,  Westminster, 
November  21,  against  Charles  Ratcliffe,*  esq,  on  a  Con- 
viction and  Attainder  of  High-Treason  in  May  1716,  before 
Special  Commissioners  of  Oyer  and  Terminer  :|  20  George  IL 

A.  D.    174:6. 


He  was  concerned  with  his  brother,  the  late 
carl  ofOerwentwater,  iu  the  rebellion  of  1715 ; 
•nd  in  May  1716,  was  convicted  and  attainted 
•f  bigh- treason  before  special  commissioners 
•f  Oyer  and  Terminer,  pitrsnant  to  the  act  of 
liw  mat  of  the  late  kingp.  While  he  was  under 
•tfttCDoe  of  death,  and  probably  before  the  act 
qf  general  pardon  of  the  third  of  the  late  king 
fisand^  (Sec  the  45th  section  of  the  act)  he 
tede  bis  escape  out  of  Newgate,  and  got  orer 
!•  France. 

At  the  latter  end  of  the  year  1745,  he  was, 
with  aooae  other  officers,  i>  rench,  Scotch,  and 
f  risti,  taken  on  the  coast  on  board  a  French 
■hip  of  war ;  which  was  loaden  with  arms, 
ammunition,  and  other  warlike  stores,  bound, 
fa  was  supposed,  for  ScotUmd,  where  the  rebels 
I  at  that  time  in  arms. 


On  Friday  the  31st  of  November  1746,  he 
WM  brought  to  the  bar  by  virtue  of  a  Habeas 
Cor^s,  directed  to  the  constable  of  tlie  Tower, 
or.  his  deputy  ;  and  the  record  of  his  conviction 
tad  attainder  was  at  the  same  time  removed 
^Iher  by  Certiorari. 

The  Habeas  Corpus,  with  the  return,  and 
|Jk»  the  Certiorari  and  record  of  the  conriction 
uul  attainder  being  read,  the  substance  of  the 
reoord  was  o|ienea  to  him  iu  £nglish  by  the 
•Bcoodary  on  the  crown  side  ;  who  then  asked 
luai  what  he  had  to  say  why  execntion  should 
■ol  be  done  upon  him  accoixling  to  the  judg- 
ment. He  prayed  that  counsel  miffbt  be  aa- 
iigned  biro,  and  named  Mr.  Ford  and  Mr. 
Jodrell ;  who  were  accordingly  assigned  his 
^oonsel. 

They  preyed  a  few  days  time  that  they  might 
bate  an  opportunity  of  knowing  from  the  pri* 
ioner  himself  the  truUi  and  merits  of  his  case, 
wliioh  was  granted.U 

Tliey  also  prayed  a  copy  of  the  record. 


^m 


*  See  the  Case  of  his  elder  brother  lord 
Avweatwater,  vol.  15,  p.  762. 

t  Fran  Foaler's  Reports,  p.  40. 

X  In  die  .«•  ImfMrtial  History  of  his  Life  and 
jMiaviour,!*  &c.  it  is  stated  that  he  escaped 
<m  Dec.  lltby  1716.  See  a  note  in  Tol.  15, 
p.  803. 

n  It  seeme  that  this  prayer  was  granted  in 
consideration  of  the  circumstances  of  the  parti* 
colar  case,  and  not  on  the  ground  that  the 
benefit  aaked  was  matter  of  right.  See  3  Bum 
1811,  the  Case  of  John  Kiog,  to  whom  a  like 
itdulgesce  wis  denied. 


which  was  denied  them.*  Bot  the  officer,  by 
the  direction  of  the  Court,  read  over  the  in- 
dictment a  second  time  very  distinctly,  and  th« 
prisoner's  counsel  took  notes  of  it,  and  tbs 
prisoner  was  ordered  up  on  Monday  next. 

His  counsel  moved  for  a  role  of  conrt  tint 
they  might  have  access  to  their  client  at  alt 
seasonable  times.  But  his  solicitor  admitting 
that  be  had  obtained  a  warrant  from  a  aecretary 
of  state  to  the  same  purpose,  the  Conrt  did  not 
make  any  rule  in  the  case ;  nor  did  the  eoansel 
press  it ;  but  the  Court  declared.  That  if  the 
secretary's  warrant  had  not  been  obtained,  they 
would  have  made  such  rule ;  for  the  prisoner 
is  now  the  prisoner  of  this  court;  snd  the 
lieutenant  of  the  Tower  is,  as  far  as  coocemetb 
the  prisoner's  cuse,  a  minister  of  this  court,  and 
subject  to  the  rules  of  it* 

Novemler  f  4, 1746. 

The  prisoner  was  brought  to  the  bar,  and 
being  again  arraigned,  be,  ore  tenm,  pleaded 
that  he  is  not  the  person  mentioned  in  the 
record  before  tb^  Court.  The  attorney  gene* 
ral,  ore  tenus,  replied,  The  prisoner  is  the  sama 
Charles  Ratclifie  mentioned  in  the  record,  and 
this  I  am  ready  to  verify ;  and  issue  was 
joined. 

The  prisoner's  connsel  pressed  stronglv  to 
put  off  tne  trial  of  this  issue,  upon  an  affidavit 
of  the  prisoner,  which  was  sworn  in  court,  that 
two  material  witnesses  named  in  the  affidavit 
are  abroad ;  one  of  tliem  at  Brussels,  and  th*- 
other  at  Saint  Gerroauis ;  and  that  be  believeth 
they  will  attend  the  trial,  if  a  reaaooable  time 
be  allowed  for  that  purpooe.  But  the  Court, 
refused  to  put  off  the  trial,  and  a  Venire  was 
awarded  returnable  insianter.  For,  said  the 
Court,  this  proceeding  is  in  nature  of  an  in- 
quest of  office,  and  nath  been  always  cob* 
sidered  as  an  instantaneous  proceeding ;  unless 
proper  grounds  for  postponing  the  tnal  be  laid 
before  ue  Court  It  was  so  considered  in  the 
ease  of  the  king  against  Barkstead  and  otben 
(Keil.  13.  1  Lev.  61.  1  Sid.  7i2,)  upon  thesams 
issue  as  this  is ;  a  Venure  was  awarded,  and  a 
juryf  returned  and  sworn  inUanter  to  try  thai 
issue4    It  was  so  considered  likewise  in  tht. 

*  And  so  was  Rogers's  Case.    See  3  Burr* 

1811. 

f  See  the  Record  in  Dr.  Cameron's  Case. 

X  Mr.  Justice  Blackstone  has  inserted  in  the 
Appendix  to  the  fQurtb  volume  of  bis  Com- 
mentaries, sect  3,  the  entry  of  the  trial  initamm 
ter  of  the  issue  upon  a  plea  to  the  identiiy  im 
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cite  of  the  king  agaiMt  Roger  Johneoo*  in 
tliis  coart,  MichaeliDM  the  wtcioaiA  of  this  king. 

Thomas  Rocfera's  case  (See  it  ia  3  Burr. 
1809),  aod  the  role  of  court  for  bis  execotioD, 
vpou  such  issue  being  found  against  him. 

«  See  3  Strange,  p.  824.  Of  this  Case 
Foster  has  published  the  following  report : 

Michaelmas,  2  Geo.  II.  B.R. 

The  Case  of  Roger  Johnson,  cited  twice  in 
Mr.  Ilatcliffe's  Case,  was  thus : 

"  The  defendant  stood  outlawed  upon  an  in- 
dictment for  hijrh -treason  in  diminishing  the 
current  coin  of  the  kinsrdom,  and  was  taken 
and  committed  to  Newgate.  Being  now 
hrought  to  the  bar  by  Habeas  Coraua,  he 
•ffiered  to  surrender  himself  to  the  ohier-justice, 
pursuant  to  the  act  of  the  6th  and  6th  £.  6, 
C  11,  (being  within  the  year)  and  to  traverse 
the  indictment;  allegirg  that  he  was  at 
Flushing  beyond  the  seas  at  the  time  the  out- 
lawrywas  pronounced. 

*  **  The  chief-justice  said,  We  cannot  refuse  to 
•ocept  his  surrender ;  he  must  be  remanded  to 
Newgate  ;  and  let  a  special  entry  be  made  that 
lie  ofKred  to  aurrender,  and  to  traTerse  the  in- 
^ictment.* 

**  At  mootber  day  in  the  same  term  the  defen- 
dant was  again  brought  to  the  bar,  and  he 
tendered  a  plea  in  parchment,  *  That  he  was 

*  out  of  the  realm  on  the  8tb  of  February 

*  when  the  outlawry  was  pronounced,*  and 
pleaded  over  to  the  treason ;  which  plea  was 
icceifed.  The  attomey-ffeneral  prayed,  that 
lie  roif^^t  have  a  copy  (^f  the  plea,  and  three 
days  time  to  demur  or  join  issue  ;  which  was 
granted ;  the  court  declaring  that  the  attorney 
might  have  joined  issue  inttanier ;  and  that  on 
the  trial  of  such  issue  the  prisoner  could  not 
challenge  any  of  the  jury  witoout  cause.  The 
prisoner  prayed  counsel,  and  had  four  as- 
■igned. 

«*  At  another  day  in  the  same  term  the  prisoner 
being  at  the  bar,  by  leave  of  the  Court,  with- 
drew his  plea;  and  pleaded  the  substance  of  it, 
Tiz.  his  being  beyond  sea  on  the  8th  of 
February,  ore  ienus.  The  attomey-gfeneral 
ore  tenus  replied,  *  I  say  he  was  within  the 

*  realm  on  the  8th  of  February,  and  I  traverse 

*  his  being  then  out  of  the  realm.'-  Issue 
being  thus  joined,  the  Court  awarded  a  Venire 
ntumable  ttulanter,  and  the  sheriff,  sitting  the 
e<Mirt,  returned  a  jury.  Then  the  prisoner's 
counsel  opened  the  plea  and  case,  and  called 
their  witnesses ;  and  the  attorney- general  in- 
■isting  that  the  witnesses  should  be  examined 
apart,  they  were  so  examined;  as  likewise 
were  the  witnesses  produced  on  the  part  of  the 
crown. 

**  The  prisoner's  counsel  managed  the  whole 
ia  his  behalf,  and  three  of  them  were  heard  on 
the  reply ;  and  the  jury,  aAvr  a  short  recess, 

*  This  justice  was  refused  to  sir  Thomas 
Armstrong  In  a  like  case.  Foster.— Vide  3 
Mod.  if  J  and  vol.  10,  p.  W,  of  Ibis  Qoltoctioa, 


If  Mr.  Ratcliffe  hath  any  thiur  to  oiler, 
which  may  give  the  Court  reasooabM  groands 
to  believe  tMt  his  plea  is  any  thing  more  thaa 
a  pretence  to  delay  execution,  we  are  ready  to 
liear  him ;  the  aingle  issue  is,  whether  he  bo 
or  be  not  the  person  mentioned  in  this  record. 
This  is  a  fact  well  known  to  him,  anil  if  he  is 
not  the  person,  he  might,  if  he  bad  pleased, 
have  made  that  matter  part  of  his  affidavit ;  ho 
may  do  so  still  if  he  can  do  it  with  truth.  And  if 
he  refiisHh  to  give  the  Court  this  Batlsfactilo« 
touching  the  truth  of  his  idea,  the  Court  doili 
him  no  manner  of  ii^ustioe  in  denying  him  tho 
time  he  prayeth. 

As  the  jury  oien  were  called  to  the  kook^  tlio 
prisoner  challenged  one  of  them,  and  insvted 
on  his  right  to  a  peremptory  challengo ;  but 
his  challenge  was  over- ruled.  Fbr  though 
there  are  some  opinions  in  the  books  (S.  P.  C« 
163.  Co.  L.  157.)  that  in  collateral  Msoca  of 
this  kind,  the  prisoner  hatli  a  peremptory  chol- 
renge,  yet  the  later  and  better  opitnon  »,  that 
he  hath  not ;  and  the  modem  practice  bath 
gone  accordingly. 

Chief  Justice  Hale  (9  Bale,  S67.)  saitb,  •«  la 
case  of  an  isstie  joined  on  error  io  fact  aaswned 
for  reversing  an  outlawry,  the  priiOoorliiSi  no 
peremptory  challenge  ;''^  and  in  p.  ST8»  of  the 
same  book,  it  seemeth  to  be  admitted  as  a  ge- 
neral rule,  that  in  inqoests  of  office  fand  tfao 
present  trial  b  in  nature  of  an  inquest  or  office) 
the  prisoner  hath  no  peremptory  cballeoge. 
In  Barkstead's  case  cited  before,  (l  Lev.  81.  1 
Keb.  244,)  the  prisoners  were  not  permitlsd  to 
challenge  peremptorily ;  and  in  the  case  of 
Roger  Johnson,  whicn  hath  likewiae  been  al- 
ready cited,  the  Court  declared  that  tho  pri- 
soner had  no  peremptory  challenge.* 

returned  with  their  verdict,  *  That  the  priaooer 
*  was  out  of  the  realm  on  the  8th  of  February.' 

«  Then  the  prisoner  waa  arraigned  on  tho 
mdictment,  to  which  he  pleaded  Not  Guilty ; 
and  the  attorney  joined  issue,  and  prajrea  a 
Venire  returnable  the  first  return  of  the  wtxi 
term ;  which  the  Court  awarded ;  and  tho 
prisoner  was  remanded  to  Newgate. 

"  This  note  of  Johnson's  case  was  com- 
municated to  me  by  iny  good  friend  the  lata 
Mr.  Justice  Abney.  The  case  is  reported  by 
Serjeant  Bamardiston  in  his  first  volume,  p.  79. 
90,  91.  95.  lOS.  111.  133.  and  by  sir  Johtt 
Strange,  p.  824." 

*  «  In  the  Report  of  RatdilTe's  Case  lord 
Hale  is  referred  to  as  an  authority  for  disalbir- 
ing  such  challenges,  but  lord  Hale  is  not  abso- 
lute in  bis  opinion  ;  and  Staundford,  whom  lord 
Hale  cites,  not  only  writes  with  a  query  in  the 
part  so  cited,  but  in  a  subsequent  passage 
(Staundf.  PI.  C.  158,  a.  1G3,  a.)  gives  an  opi- 
nion in  favour  of  the  challenge."  Hargrave  Co. 
Lit.  157,  b.  note  8.  BUckstone  ((Eminent, 
book  4,  ch.  31,  §  S,  vol.  4,  p.  396,)  afVer  stat- 
ing (on  the  authority  of  1  Lev.  61,  and  of  Mr. 
justice  Foster's  learned  work)  that  on  collateral 
issues  no  peremptory  challenges  of  the  jurv 
ahall    be    allowed    the    prisoDor,    prooeeda 
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Tht  j«rj  hthfH  twom  to  trv  the  inue,  the 
liMliclmettI  WM  read  over  to  tbem  in  English 
fiif  their  ioformalioa  as  to  the  oaine  and  addi- 
tion  of  the  prisoner ;  and  the  eviilence  heinjii: 
cooeloded,*  the  jury  withdrew  for  o  few  nii- 

,**  thoof  b  formerly  such  challenges  were  held  to 
be  allowable  whererer  a  man's  life  was  in  ques- 
ikm :"  and  for  this  positiou  he  relies  on  the 
^amhoritv  of  lord  Coke  and  of  Staundford  and 
lord  HaM|  agreeably  to  the  more  exact  refer* 
>SMe  to  tbem  by  brd  Coke's  moot  learned  and 
iiideiatigable  annotator. 

*  In  the  '  Impartial  Hielory  of  the  Life  and 

*  Behamnr  of  Cnarles  Raddiffe,  edq.  brother  to 
>  iames  KadcliflTe,  late  earl  of  Derweiitwater,' 
which  aeema  to  hare  been  pnblislied  at  the 
lime,  the  following  account  is  giren : 

**  After  the  jury  were  called  o?er,  the  coun- 
sel for  the  cro^rn  made  a  learned  observation 
of  the  prisoner's  case,  and  proceeded  to  call 
their  witnesses. 

**  inbehairof  the  crown,  tlio  two  first  wit- 
aeKes  examined  Here  Abraham  Bunting  and 
Thomas  Uoseley,  two  Northumberland  men, 
wlm  being  sworn,  deposed.  That  the  prisoner 
mi  the  bar,  Charles  Iladcliflfe,  was  younger  bro- 
ther to  the  late  eari  of  Derweutwater,  who  wav 
o^uted  for  high-treason,  and  th.it  they  saw 
him  maroh  out  from  Hexham  in  Northumber- 
land, at  the  head  of  SOO  of  the  earra  tenants 
and  serraots,  and  other  rebels,  and  that  they 
wtfp  informed,  and  terily  believed,  the  pri* 
•oner  was  at\erwanls  taken,  tried,  oonvictc«l, 
and  condebuied  for  high-treason,  in  the  year 
1716.  Being  severally  asked.  If  the  prisoner 
at  the  bar  was  the  same  person,  each  of  them 
auswerod.  That  they  remembered  him  very 
well,  by  a  scar  in  his  face ;  that  they  had  been 
to  see  him  iu  the  Tower,  to  refresh  their  iiie- 
mdrics,  and  cttuld  undertake  on  their  oatha  to 
tfwcar  he  was  the  same  Charles  RadclilTe,  and 
reputed  brotlier  to  the  late  earl  of  Derwent* 
irater. 

f»  Being  cross-examined  wliHher  either  of 
iliem  were  at  the  trial  of  this  Charles  Rsdclifl^, 
HMotioned  in  the  record  lately  read,  or  if  tliey 
ever  saw  Charles  Iladclilfe  in  Newgate,  and  if 
the  prisoner  wt^s  tfie  aaine  |ierson,  the  evi- 
dences severally  answered,  they  did  not  hear 
the  prisoner  tried,  or  did  tliey  ever  see  him  in 
"Newgate,  nor  could  they  say  that  he  was  the 
aamc  Charies  lUdcliiTe  who  escaped  ont  of 
Mewgate.  But  as  to  l>eiug  the  same  person 
whom  they  saw  commanding  the  rebels  in 
Korihumberlaud,  ihey  wf  re  both  positive. 

•*  Then  Hi'^cr  Voichs  being  produoetl  and 
aworn,  he  was  asked  by  the  couaael  if  he  did 
notabave  the  state-prisoners  that  were  confined 
10  New^te  after  the  year  1715- 

*■  Fnmmer,  1  hope,  Sir,  you  have  some  con-. 
aeieDCf,  you  are  now  sworn,  and  take  heed 
what  Ten  say. 

**  litmng,  I  shall  speak  notbiBgbnt  the  troth. 
I  well  remember  that  I  was  apfiointed  close 
Aavcr  at  Newgate,  in  tht  ycaro  1715  and 

*  ?0L.  XVHI, 


oolef,  and  then  returned  with  their  Terdicf, 
that  the  prisoner  at  the  bar  is  the  same  Charlea 
Ratcliffe  that  is  mentioned  in  the  record. 

Note.  The  prisoner,  during  the  trial  of  thia 
issue,  had  the  aasbtauce  of  hb  counsel ;  who 

1716,  when  the  rebels  were  confined  there,  and 
shaved  all  those  «i  ho  were  close  confined. 

**  CounseL  Pray,  Sir,  did  you  shave  Cliarlco 
Radciiife,  esq.  the  late  eari  of  l)erwentwater*a 
brother,  who  was  oonfiiieil  in  Newgate  for  ho* 
ing  concerned  in  the  rebellion  in  the  vear  1715^ 
or  who  else  did  you  sliave  of  the  said  rebels  at 
that  time?  And  pray.  Sir,  who  was  keeper, 
or  who  were  turnkeys  of  the  said  gaol  of  Now* 
gate  ? 

**  Dmnt,  Wm.  Pitt,  esq.  was  head  keepoTi 
and  Mr.  Rouse  and  Mr.  Revel  were  heailtuni* 
keys,  who  appointed  my  master  to  be  barber  t* 
shave  the  prwoners,  and  I  atieaded  in  m^ 
master's  stead,  and  1  used  to  go  daily  to  wait 
on  the  reliel  prisoners,  and  I  uarticulariy  ro* 
member  that  I  shared  Basil  Ilamiltoa,  a  rt- 
puted  nephew  of  the  lata  duke  Hamiltoo,  and 
Charles  Raddifie,  esq.  brother  to  tha  late  carl 
of  Derweutwater,  who  I  iierfectly  remerobor 
were  chumbe  or  compaiiiona  in  one  room  \m 
the  press-yard  in  Newgate,  that  looked  into 
the  garden  of  the  college  of  physiciana,  and  for 
which  service  1  wss  always  very  ivell  |»aid. 

*'  Countel.  Then  prayi  Sir,  look  at  the  pri- 
soner, (which  he  did)  and  intbrm  the  Court  if 
that  gentleman  is  the  vei^  same  Charles  Rad« 
cliffe  that  you  shaved  in  Newgate  at  the  afore- 
said time,  and  u  ho  after  escaped  oot  of  New- 
gate. 

••  Down$.    1  cannot  on  my  oath  say  he  is. 

"  Then  the  head  keeper  of  Newgate  waa . 
called,  and  he  produced  tlie  books  belonging  t» 
the  gaol,  wherein  was  the  name  of  Charlea 
Radcliflfe,  and  other  retiels,  who  had  been  coo* 
demneil,  and  were  respited  several  times.  Thia 
gentleman  said,  that  the  books  produced  the^ 
in  court  were  in  the  same  condition  that  ho 
found  them  :  but  as  to  the  person  of  the  pri-> 
soner  he  knew  nothing  of,  his  conftnemeat  lio- 
ing  several  years  betbra  he  bekwiged  to  Um 
gad. 

*'  Tlien  Abraham  MendeM^  a  servant  to  the 
above  gentleman,  who  had  been  subpcened  OB 
the  |>Brt  of  the  crown,  was  called,  but  he  waa 
not  sworn,  because  he  could  give  no  aecouDt 
of  the  prisoner,  his  confinement  being  before 
he  tlie  said  i^lendez  was  a  servant,  belonging 
to  the  gaol  of  Newgate. 

**  Then  a  gentleinaa  was  called,  and  aa  the 
book  was  handing  him  to  be  sworn,  tlie  pri- 
soner verv  earnestly  looking  at  him,  asked  the 
officer.  What  book  thait  was  he  waa  goiag  le 
be  sworn  oo  ?  The  officer  replied,  On  the  Nov 
Testament. 

*'  Tlia  prisoner  replied.  He  is  bo  ChriiCiv^ 
and  believes  neither  iu  God  nor  Qovil.  Th« 
said  gentleman  being  examined,  deponed,  Tliat 
the  prisoner  since  his  coniftBHwnt  in  thoTowor 
had  deohired  himself  to  ba  the  moio  CbopM 
Radclifib  wiio  «ao  onnilgmBot  io  Iha  4/iff 
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cross-ezamioed  the  kio^'t  witoettet,  tod  ob- 
■er? ed  fully  upoo  the  evideDce.* 

After  the  verdict  was  broui^ht  in,  tlie  pri- 
.0Oiier*8  counsel  took  notice  of  the  act  of  gene* 
n\  pardon  pissed  in  the  third  of  the  late  king ; 
and  said,  tnat  possibly  their  client  might  upon 
consideration  be  found  to  be  entitled  to  the  De- 
Befit  of  it;  and  concluded  with  a  aiotion,that 
the  Court,  before  they  award  execution,  wouUi 
give  them  some  time  U>  consider  the  act,  and 
to  be  informed  by  their  client  touching  the  cir- 
cumstances of  nis  case,  that  they  might  be 
^e  to  submit  his  case  to  the  opinion  of  the 
Court,  how  far  he  is,  or  is  not  entitled  to  the 
benctit  of  the  act. 

Dut  the  Court  declared,  that  the  prisoner 
haviug  once  pleaded  in  bar  of  execution,  and 
that  plea  having  been  falsified  by  the  verdict, 
his  plea  is  peremptory,  aud  the  venlict  con- 
clusive ;  and  nothing  now  remaineth  but  for 
the  Court  to  award  execution. 

Mr.  Justice  Foster  was  satisfied  that  the  prin* 
ciple  tlie  Court  went  upon  is  a  good  general  rule, 
but  he  thought  it  not  universally  true.  He  consi- 
dered the  case  of  a  parliamentary  pardon  as  an 
exception  to  it ;  for  surely  the  Court  will  never, 
in  any  state  of  a  cause,  award  execution  upon 
a  man  who  plainly  appeareth  to  be  pardoned. 
And  therefore  he  thought  that  if  any  person, 
whether  ss  counsel  for  the  prisoner,  or  as  amicui 
eurite^  will  now  shew  that  the  prisoner  is  enti- 
tled to  the  benefit  of  the  act,  he  ou^ht  to  be 
heard.  But  to  this  it  was  answered  by  the 
Chief  Justice,  that  the  act  of  punlon  containing 
many  exceptions,  l>oth  as  to  |)ersunsnnil  crimes, 
the  party  who  would  take  the  benefit  of  it  roust 
plead  it  specially  with  all  proper  averments ; 
•0  as  to  shew  that  he  is  not  within  any  of  the 
exceptions,  according  to  the  resolution  (Carth. 
Idl,)  iu  the  carl  of  Salisbury's  case. 

The  counsel  for  the  crown  did  not  urge  either 


were  provided  with  evidence,  then  attendiiig  in 
the  ball,  to  prove  (which  was  the  truth  of  the 
case)  that  tne  prisoner,  after  his  attainder, 
made  his  esca|M:  out  of  Newgate,  which  brought 
him  within  the  exception  in  the  45th  section  of 
the  act.  And  the  prisoner's  counsel  being  ap* 
prized  of  this  by  the  counsel  for  the  crowo  in  a 
eonversatiou  between  them  at  the  bar,  thought 
it  in  vain  to  press  their  motioo  any  fiirtber. 
And  execution  was  accordingly  awaraedi  and  a 
rule  made  that  it  be  done  on  Mooday  the  8tb 
of  December.*  And  a  writ  was  ordered  Id  the 
lieutenant  of  tlie  Tower  to  deliver  tlie  prtaoner 
to  the  sheriff  of  Midillesex  on  that  day ;  and 
another  to  the  sheriflf  to  receive  him,  and  tii 
cause  execution  to  be  done. 

N.  B.  Hinee  the  prisoner's  counael,  after  taf. 
ficient  time  allowed  tliein  to  inform  themselveii 
of  the  true  state  «if  his  case,  had  nothing  to 
ofier  to  induce  ihe  Court  to  tbtuk  that  their 
client  was  entitled  to  the  benefit  of  the  act,  oolj 
that  possibly  upoo  further  conaiderationy  be 
may  appear  to  be  so  entitled,  there  was  cer- 
tainly no  room  to  deUy  the  awarding  execution 
u|K>n  so  sfigbt  a  suggestion  frooi  the  bar. 
And  Mr.  Ratclifle  had  no  injustice  done  him  ic 
that  respect. 

He  was  beheaded  on  Tovrer  Hill  CB  the  day 
mentioned  in  the  rule. 


The  award  of  execution  in  Mr.  Ratclifle** 
case  was  agreeable  to  the  precedent  in  tlie  caee 
(Cro.  Jsc.  496.  HuU.  81,)  of  sir  Walter  Ra- 
leigh. He  was  convicted  and  attainted  at  Win- 
chester before  special  oommiasioDerf ,  and  being 
brought  into  the  King's-bench  by  Habeas 
Corpus,  execution  was  there  awarded  on  the 
former  judgment ;  judgment  not  being  pro- 
nounced afresh,  it  having  been  pronounced 
before. 


In  the  cases  of  H.  Staflbrd  (1  H.  7,  S3,  ?4, 

cf  these  points  against  the  prisoner.  Aud  1  j  S3.  1  Lev.  61.  1  Sid.  7S,)and  of  Barkstead, 
have  been  since  informed  that,  in  favour  of  (  Okey  aud  Corbet,  who  were  attainted  by  act 
life,  they  were  determined  to  wave  them  ;  and     of  parliament,  the  tenour  of  the  acts  was  re- 


1716;  and  likewise  told  him  in  what  manner 
be  made  his  escape  out  of  Newgate,  in  mourn- 
ing, with  a  brown  tye  wig,  when  under  sen- 
tence of  death  in  that  gaol,  lie  uas  asked  if 
the  prisoner  was  druuk  when  he  made  this  con- 
fession; the  witness  said.  No.  He  was  then 
asked  if  he  had  been  drinking  himself  when 
the  confession  was  made ;  he  answered.  He 
never  got  drunk :  when  Mr.  Radclitfe  replied 
hastily,  That  some  people  would  gtt  drunL,  if 
at  free  cost, 

*'  The  priMner  not  examining  any  wilnessea, 
the  king's  eounssl  made  the  reply ;  aud  the 
liord  Chief  Justice  summed  up  the  evidence  to 
the  jury,  who  withdrew,  and  in  about  16  mi- 
nutes brought  in  their  verdict,  2eo." 

*  It  appears  from  sir  James  Burrow's  Re- 
nort  of  the  cases  of  Rogers,  Matthews  and 
King,  that  those  persous  were  kept  in  chains 
durmg  the  trial  of  issues  which  bad  been  taken 
vpon  their  respective  ideuiities.    See  a  note  to 

vol,    IC;   p.    9?. 


moved  by  Certiorari  into  Chancery,  ami  sent 
theuce  by  Mittimus  into  the  King's -hem*  h: 
and  the  chief-justice  pronounced  the  usual 
judgment  as  in  esses  of  nigh-treasoo. 

There  waa  no  proceeding  of  this  kind  in  the 
case  of  the  diike  of  Monmouth,  who  was  at- 
tainted by  act  of  parliament  1  Jac.  9.  For  the 
action  at  8cdgemoor  happened  on  the  8th  of 
July  1685,  which  in  that  year  fell  out  to  be  the 
last  day  of  Trinity  term,* and  oo  the  15tb  be 
was  executed.  Hut  that  was  a  time  of  great 
heat  and  violence,  and  few  things  then  done 
ought  to  be  drawn  into  example. 

K .  B.  The  act  of  the  third  of  the  late  kin^jr 
givfrth  the  |»arty  liberty  to  take  advantage  eft'  it 
on  the  general  issue,  wiUiout  specially  pleading 
the  same;  {%  W.  and  M.)  aud  so  doth  that  on 

*  "  Mr.  HadcliflTe  spoke  to  the  Court  and 
said  lie  wished  they  had  indulged  kin  with 
longer  time,  that  the  earl  of  M—  and  he  might 
Ko  the  same  journey  together."  Impartial 
History,  dkc. 
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which  tba  earl  of  Salisbury  relied.  The  Court 
therefore  could  not  in  the  earl's  case,  ground 
itself  on  the  rule  of  pteatling  laid  down  in  Car- 
thew;*  thoiijjh  the  rule  might  possibly  be 
uicntioned  obittr  by  some  of  the  judges.  I 
think  the  true  ground  the  Court  went  upon, 
irhieh  indeed  the  reporter  himself  seenieth  to 
hint  at  but  rery  darkly,  was,  that  the  earl  ha?- 
log  been  ooromitted  ny  the  House  of  Peers 
ifpon  an  impeachment  by  the  Commons  for 
bigb- treason,  this  court  cannot  allow  him  the 
benefit  of  the  act;  it  hatb  no  cognizance  of  the 
crime  he  standetb  charged  with ;  the  matter 
lieth  before  another  and  higher  judicature,  and 
tbitber  his  lorilship  must  resort. 

And  there  he  afterwards  had  the  full  henrfit 
ef  the  act  without  being  put  to  plead  it.  For 
on  the  of  October  1690,  upon  reading  the 
carina  petition,  settinK*  forth  that  he  had  been 
long  a  prisoner  in  the  Tower,  notwithstanding 
the  late  act  of  free  and  general  pardon,  and 
pnying  to  be  discharged,  the  Lords  ordered  the 
jodglea  to  attend  on  the  3Ionday  following  to 
give  their  opinions,  whether  the  earl  be  par- 
mied  by  the  said  act ;  on  the  6th  the  judges 
deli? e^  their  opinions,  that  if  his  offences  were 
ebmmitted  before  the  13tb  of  February  1688, 
and  not  in  Ireland,  or  beyond  the  seas,  he  is 
puitoned.  Whereupon  it  was  resolved  that  he 
ne  admitted  to  bai) ;  and  the  next  day  he  was 
billed,  and  on  the  SOth  of  October  (see  the 
JoQmak  of  the  Lords)  he  and  his  sureties  «rere 
Aoharged  from  their  recognizances. 

Charles  Katcliffe,  enq.  according  to  a  rule  of 
tb»  Court  of  King's- bench,f  was  executed  on 

*  The  role  laid  down  in  Cartbew  from  Plow' 
den  is  laid  down  in  the  same  latituile  in  many 
of  the  old  books ;  but  it  is  to  be  observeil,  that 
the  acts  of  general  pardon  in  those  times,  bad 
BO  dausca  enabling  the  party  to  a? ail  himself 
of  the  pardon  on  the  general  issue  without  spe- 
ciaHy  pleading  the  aame.  The  first  act  which 
bath  tnat  danse,  that  I  have  met  with,  is  the 
Act  of  Oblivion  (19th  Car.  2,)  and  all  acts  of 
gvneral  pardon  since  that  time  have  had  clauses 
to  the  same  purpose.     Foster,  p.  45. 

\  On  Nor.  SI,  Charles  RnlciifTe,  esq.  (who 
was  taken  on  board  a  French  ship  boiuifl  for 
Scotland,  with  Filz  James's  horse)  woii  brought 
noder  a  strong  guard  from  tht*  Tower  to  the 
King's- bench  bar,  Westminster,  in  order  to 
prove  him  the  person  convirteil  «>t'lii>rh. treason 
Ibr  the  lebellion  in  1715,  and  who  escajied  out 
of  Newgate  ;  when  his  former  judgment  was 
read  to  bim ;  biit  he  told  the  Court  he  was  qoite 
unprepared,  and  desire«l  longer  time,  and 
prayed  that  counsel  might  be  assigned  him; 
oecordmgly  the  Court  granted  him  Mr.  Jod- 
rcH  and  Mr.  Ford  for  hi^  counsel,  and  ordered 
him  to  be  brought  np  to  Westminster  the  Mon- 
day Ibllowlng. 

Accordingly,  on  that  day,  Nov.  24,  he  was 
again  bronght  to  the  l>ar,but  refnsed  to  hold  up 
bh  band,  or  aicknowlcdge  any  jnrisilintion 
over  bim|  but  that  of  the  king  of  France,  where 


Little  Tower  hill ;  whither,  two  troops  of  life 
guards,  and  one  tn)np  of  horse  grenadier 
guards,  and  a  battalion  of  foot  guards,  marched 
about  ei'rht  in  the  morning.    The  horse  lined 

he  had  lived  about  SO  years,  insisting  on  a 
commission  he  had  in  his  )K>cket  from  the 
French  king ;  but  on  hearing  his  former  in« 
dictmeut  and  conviction,  which  were  read  to 
him  in  English,  he  s:iid  be  was  not  the  Cbarleo 
Ratcliflle  therein  named,  but  that  he  was  the 
earl  of  l>erweiitwater ;  and  his  counsel  in* 
formed  the  Court,  that  this  was  the  plea  he 
relied  on ;  to  which  the  Attorney  General  re- 
plied, with  an  averment  of  his  being  the  same 
Ciiorles  Ratclitfe;  and  thereupon  issue  waa 
joined.  Then  the  counsel  for  the  ptisoner 
moved  to  piit  ofi'his  trial,  upon  his  own  affidayiC 
(to  which  he  had  subscribed  himself  the  count 
de  Derwentwatcr)  that  two  of  his  material  wit« 
nesses  were  abroad.  To  which  affidavit  the 
counsel  for  the  crown  objected,  as  not  being 
entitled  in  the  cause  before  the  Court,  nor  the 
two  witnesses  sworn  to  be  material,  in  the 
issue  then  joined  between  the  king  and  the  pri^ 
soner ;  and  also,  because  the  prisoner  had  not 
so  mnch  as  undertaken  to  swear  for  himself 
that  he  was  not  the  person  ;  which,  as  it  was 
a  fiict  entirely  in  his  own  knowliedge,  onght  to 
be  required  of  him,  if  he  would  entitle  himself 
to  this  favour  fnim  the  Court ;  this  being  a  pro- 
ceeding  very  different  from  the  trial  upon  a  Not 
Guilty^  in  an  original  proKCCUtion  on  a  charge 
of  high-treabon  or  other  crime,  the  identity  of 
the  person  being  the  single  fact  to  be  enquired 
of,  and  a  case  in  which  jthe  crown  bad  a  riglit 
by  law  to  proceeil  in  iasMnf er.  Upon  this,  the 
prisoner  amended  hia  affidavit  as  to  the  wit- 
nesses, but  refused  to  supply  it  so  far  as  to  awear 
he  was  not  the  aame  person.  And  the  Court 
said  this  was  a  new  precedent,  there  being  no 
instance  of  any  application  to  put  off  the  trial 
of  a  question  of  this  sort  before;  and  that  thie 
was  like  an  inquest  of  office,  in  order  to  inform 
the  conscience  of  the  Court,  and  what  the  pub* 
lie  had  a  right  to  proceed  in  instanttr :  and 
therefore  that  the  prisoner  ought  to  give  all 
reasonable  satisfaction  to  indnce  them  to  grant 
sufh  a  favour  as  he  desired,  for  that  they  oouki 
not  in  conscience  and  justice  to  the  public,  in- 
dul<fe  him,  without  a  rensooable  sattsfaction, 
that  his  pka  was  true.  But  the  prisoner  still 
refusing?  to  s-wear  to  the  truth  of  his  plea,  the 
jury  wore  called,  and  after  two  or  three  of  the 
pannel  were  sworn,  Mr.  Uatcliffe  challenged 
the  next  that  waa  called,  as  of  right,  without 
assigning  any  reason  ;  but  upon  debate  of  the 
question,  lluw  far  he  had  right  to  challenge f 
the  Court  said  it  had  been  determined  before  ie 
all  the  later  cases,  and  particularly  in  the  Gaa6 
of  one  Jordan,  that  the  prisoner  in  such  a  caa^ 
as  this  had  no  peremptory  challenge:  opott 
which  the  rest  of  the  jury  were  swum,  and 
after  a  clear  evidence  of  the  ideniity  oif  the 
person  on  the  part  of  the  clown',  ihe  prisoner 
producing  none  on  his  part,  the  jury  withdre«^ 
about  tcQ  miBUtct,  and  then  fttund  their  vei  " 
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the  w»y  finom  tbetciflfold  to  Iroo-gate,  and  the 
foot  with  soBM  of  the  bene  caeompaiMd  the 
•caffoM.  Abont  ten,  the  bloeky  oo? ercd  with 
bkck,  with  a  cushion,  and  two  sacks  of  saw- 
doat,  were  brongbt  up,  and  the  block  fixed ; 
and  soon  after  the  oomii  of  the  onbappT  gf  n- 
tleman,  co?ered  with  black  velvet,  and  having 
eigbt  bandies,  but  no  plate  upon  it,  was  placed 
•n  the  scaffold. 

In  the  mean  time,  Mr.  Alderman  Winter- 
bottom  and  Mr.  Alderman  Alsop,  the  two 
aheriffs,  with  their  under  sberiffs,  met  at  tbe 
Mitre  Tavern  in  Fenchurch- street,  and  from 
thence  proceeded,  the  under-sheriflb  in  a 
mourning-coach,  and  the  sheriffs  in  their 
cbariots,  to  tlie  lower  end  of  the  Alinories, 
where  the?  were  met  by  tbetr  officers,  who 
viarched  before  them  till  they  came  over- 
agaiust  the  Victualling-office,  where  they  stopt, 
and  tben  tbe  undar-sberiffa  went  down  to  tke 
East  Gate  of  the  Tower,  which  is  next  to  Iron- 
Gate,  when  getting  out  of  tbe  coach,  they 
went  up  to  tbe  gate,  and  seeing  the  warders 
through  the  gate,  they  dethanded  admittance 
to  tbe  lieut.  governor  of  tbe  Tower;  upon 
which  the  gate  was  opened,  and  they  went  in, 
and  in  about  ten  minutes  returned,  and  went 
into  the  moumiog- coach  a||;ain,  which  waited 
lor  tbem  ;  and  in  a  short  time  after,  tbe  prt- 
•oner  was  brought  in  a  landau,  out  at  the 
Bast- Gate,  and  tben  theproceesion  began  as 
foltows :  First,  (the  sheriffs  officers,  tlieo  tbe 
nourning-coach  in  wbich  were  tbe  two  onder- 
aheriflii  with  their  wands ;  then  tbe  landau 
with  tbe  prisoner,  and  tbe  officers  of  the  Tower 
who  had  him  in  custody ;    tlie  landau  was 

Eiardfd  by  a  party  of  root- guards  with  Ihetr 
yonets  oxeu.  Thus  they  proceeded  up 
little  Tower- hill,  till  they  came  over- against 
the  Victualling  office,  wh«re  tbe  sheriffs  mailed 
to  receive  him ;  and  where  the  prisoner  got 
out  of  tbe  landau,  and  was  put  into  the  mourn- 
ing-coach, which  carried  him  about  100  yards 
f«rtber,  to  a  booth  built  on  purpose  to  repoee 
himself  in,  and  bung  with  black,  at  tbe  foot  of 
tbe  stairs  of  the  acafibld.  When  begot  out  of 
the  landau,  seeing  some  gentlemen  he  knew, 
he  pakl  his   coropliments  in  a  very  genteel 

that  be  was  tbe  same  Charles  Ratdiffb  that 
was  convicted  of  treason  in  1716.  Then  tbe 
attorney  general  moved  to  have  executioii 
awarded  against  tbe  prisoner  on  his  former 
jndgment ;  to  which  tne  prisoner's  counsel  ob- 
iectod,  tendering  a  plea  of  pardon  by  aoi  of  par- 
liament, in  bar  of  execution.  But  the  Court 
said,  as  be  bad  already  pleaded  such  a  plea  aa 
he  oboie  to  rely  on  and  stand  by,  and  as  that 
was  found  against  him,  notbing|aDore  remained 
for  tbem  to  do  at  present,  but  to  award  exe« 
cution ;  and  if  bm  counsel  had  any  thing  to 
€ilfor  on  Ms  behalf,  they  would  have  time  to  do 
It  before  tbe  day  cf  execution :  then  they  or- 
dered a  rule  to  ha  made  for  the  proper  write 
for  hie  exeontion  on  Dee.  8,  and  remanded  the 
priaoner  to  the  Tower.  From  his  Caae,  printed 
at  that  time.— Ar««r  ^tUtimu 


and  smiled,  and  cooling  to  the 
of  the  moumiog*  coach,  he  asked  the  oAaefa 
who  stood  to  wait,  whether  he  waa  tog* m 
there  ?  And  being  answered  that  he  waa,  he  only, 
said.  It  ia  well,  and  stepped  in  directly*  Beia^ 
come  to  the  booth,  attended  with  the  sheriffs^ 
be  staid  there  about  ten  mimitci,  whfeh  ha 
apent  chiefly  in  bis  devotions,  speaking  but 
very  litlle  to  any  body,  lie  tben  walked  «f 
upon  tbe  scaffold  wiib  great  calmness,  being 
drosed  in  a  scarlet  coat,  with  gokl  bottiina,  the 
aleevea  faced  with  black  velvet,  scarlet  waist- 
coat trimmed  with  gold  lace,  a  acarlel  pair  of 
breechea,  and  white  silk  ktockiugs,  and  bis  bat 
with  a  white  featlier  round  it.  He  aoon  asked 
for  the  execuiiooer,  who  coming  to  him,  he 
took  a  parcel  of  goUl  out  of  bis  pocket,  and 
gave  it  him,  saying,  I  am  but  a  poor  man, 
tiiere'a  ten  guineas  for  you ;  if  I  had  more  1 
would  give  it  you;  and  I  desire  you  to  do 
your  execution  ao  as  to  put  me  to  the  least 
miaery  you  csn.  He  then  kneeled  down  before 
tbe  block,  and  putting  bis  banda  together,  made 
a  short  prayer,  when  two  of  the  warders  of  the 
Tower  came  to  him,  one  of  each  side  of  him  |, 
one  of  tbem  took  off  his  wig,  and  the  other  pata 
white  cap  upon  bia  bead ;  and  then  the  imnip|iy 
criminal  rose  upon  bn  legs,  and  with  Ihev  aa- 
sistance  pulled  off  his  coat  and  waislooat.  Ha 
then  turned  about  and  took  bia  leave,  in  a  rt- 
ajiectful  manner,  of  the  aheriffii.  and  thea  aa^. 
tied  the  collar  of  bis  shirt,  which  waa  fosleaed 
with  a  black  ribbon,  and  began  to  tack  the 
collar  of  his  shirt  down ;  but  aet  being  able  la 
reach  far  enough  behind,  he  desired  the  m^^ 
cutioner  to  do  it  for  him ;  wbidi  he  did  ao- 
eordinglv.  Then,  after  saying  a  abort  prayer 
to  himsdf,  and  crossing  himself  several  times, 
be  laid  his  bead  down  upon  tbe  block ;  and  de- 
sireil  the  execuliooer  to  strike  fiir  eapiigh, 
adding  these  bis  last  words.  When  1  spread  my 
hands  thus,  do  yon  take  my  bead  off.  Whicii. 
signal  he  gave  in  less  than  half  a  minote, 
when  one  stroke  of  tbe  axe  severed  hu  head, 
except  a  bit  of  skin,  which  was  cut  asonder  at 
two  or  three  chops.  The  butly  tlien  fell  dona 
upon  the  scaffold  ;  and  tbe  executioner  seandi- 
ing  bis  pockets,  foimd  half  a  guinea,  a  ailver 
crucifix,  and  bia  beads.  Four  undertaker'a 
men  atood  ready  with  a  piece  of  red  baya  to  re- 
ceive the  head  as  it  fell  off,  and  the  body  and* 
bead  were  put  into  the  coffin,  and  conveyed  in 
a  hearse,  to  the  Nag V bead,  in  Graves- Inn- 
Lane,  and  soon  after  interred  at  St.  <]ilea'a  ia 
tbe  Fields. 

Thus  fell  this  unhappy  man,  aged  53 ;  SO 
vears  within  three  daya  after  his  escape  out  of 
Newgate,  part  of  wbich  time  he  spent  with  the 
Pretender  in  Italy,  but  the  greatest  nart  in 
France,  where  he  married  tbe  lady  Newbargh, 
relict  of  Levingston,  bird  Newburgh,  a  Scots 
nobleman,  by  whom  be  bad  a  eon,  who  waa 
some  time  priaoner  with  him  m  the  Tower, 
and  thought  at  first  lo  be  tbe  Pretender^ 
younger  son.  He  waa  the  youageat  faralher 
of  James  earl  of  Derweatwater,  who  waa  be* 
headed  in  1716,  they  both  being  taken  at 
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Pimina.  Tbey  were  tk«  tont  of  sir  Frtncii 
Ratflliffi,  by  tbe  Udy  Mary  Tudor,  natural 
dMprhter  to  K.  Cbarlci  S,  by  Mrs.  Mary 
Uifis. 

Mr.  RatdiflRB  behaved  with  oiuch  more  de- 
oepcy  at  hia  eicctiiion,  than  at  tlie  bar  of  the 
Kiog*a-beiicb,  when  tbe  only  trial  was,  whe- 
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ther  be  was  the  same  penon  who  was  con- 
denioed  for  the  rebeUiouiD  1715,  and  made  his 
escape  out  of  Newgate  :  for  there  he  behaved 
himself  in  an  insolent  mannesi  which  did  him 
no  service :  but  at  bis  execution  he  was  calm 
and  sedate,  aod  sufiered  with  much  composure 
and  resignation. 


518.  The  whole  Proceedings  in  the  House  of  Peers,  upon  the  In* 
-  dictments  against  William  Earl  of  Kilmarnock,  George 
Earl  of  Cromertie,  and  Arthur  Lord  Balmerixo,  for  High 
Treason,  in  levying  War  against  his  Majesty.  Begun  on 
Monday  the  28th  Day  of  July,  and  continued  on  Wednesday 
the  30th  of  July,  and  Friday  the  1  st  of  August :  SO  G  eorge  IL 
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June  24,  1746. 

XHE  duke  of  Newcastle,  by  his  majesty's 
GonmaiMl,  acouainted  the  lloitte,  That  bills  of 
ittdictMeiit  or  high -treason  were  yesterday 
fband,  by  tbe  graod  jury  of  tbe  couoty  of 
Sinrrey,  against  William  earl  of  Kilmarnock, 
George  carl  of  Cromertie,  and  Arthur  lord 
fiidiBeriiio. 

Ordered,  That  the  said  indictmeots  be  re- 
niof  ed  before  this  House  by  Certiorari :  Aod 
that  m  writ  or  writs  of  Certiorari  be  issued  for 
that  purpose. 

Tpeu  a  oommitlee  was  appointed  to  inspect 
the  Joomala  of  this  House  upon  former  trials  of 
peers  in  capital  cases ;  and  to  consider  of  the 
proper  methods  of  proceeding,  in  order  to  bring 
the  lords  abore  named  to  a  speedy  trial :  And 
to  report  to  tbe  House,  what  they  shall  think 
proper  thereupon. 

Their  lordahips,  or  any  fi^o  of  them,  to  meet 
to-morrow,  at  ibe  usual  time  and  place  ;  and 
to  adjourn  as  they  please. 

Ordered,  Tliat  the  k>rd  chief  instice  of  tlie 
eourt  of  KJng's-beoch,  the  lord  chief  justice  of 
the  court  of  Common  Pleas,  and  the  lord  chief 
baron  of  tbe  court  of  Exchequer,  do  kttend 
the  aaid  committee. 

June  96, 1746. 

The  House  being  informed,  That  the  writ 
of  Certiorari,  issued  for  removing  the  indict- 
ments of  high-treason,  fonnd  by  the  gitmd 
jury  of  Surrey  against  William  earl  or  Kil- 
marnock, George  eari  of  Cromertie,  and 
Arthur  lord  fialnierino,  was  brought  into  the 
House; 

Tbe  said  writ,  return  thereof,  aod  indict- 
menia,  were  read. 

The  lord  Monson  acquainted  the  House, 
That  the  committee  appointed  to  inspect  their 
lerdriiipa*  Journals  upon  former  triala  of  peers 

•  Set  Fosters  9. 


in  capital  eases  ;  and  to  consider  of  tlie  proper, 
methods  of  proceedbg,  in  order  to  bring  tbe. 
lords  above-mentioned  to  a  sneedv  trial,  had. 
a^freed  upon  a  Report:  which  they  had  directed, 
him  to  niake  to  the  Honse,  wheu  their  lord- . 
shins  will  pleaae  to  receive  the  same. 

Ordered*   That  the  said  Report  be  received 
to-morrow ;  and  tbe  Lords  to  be  aummooed. 

June  S7, 1746. 

The  lord  Monson  (according  to  order)  ra-. 
ported,  from  the  lords  committees  appointed  to. 
mspect  the  Journals  of  this  House  upon  former 
trials  of  pe^in  capital  cases;  and  to  con- 
sider of  the  proper  methods  of  proceeding,  in 
order  to  bring  WOliam  eari  of  Ejlmamock* 
George  earl  of  Cromertie,  and  Arthur  lord 
Balmerino,  lately  indicted  of  hiji^h-treason,  to  a 
speedy  trial;  That  the  committee  have  met, 
and  inspected  the  Journals  of  this  Honse,  in 
relation  to  the  trials  of  peers  in  capital  cases  ; 
and  were  attended  bV  the  lord  chief  jna- 
tiee  of  the  Court  of  &ing*s  bench,  the  lord  / 


chief  justice  of  the  Court  of  Common  Pleas, 
and  the  lord  chief  baron  of  the  Court  of  £x- 
chequer:  And  having  heard  the  said  judgea 
upon  the  Gonstructkin  of  the  act  of  tbe  seventh 
and  eighth  vear  of  king  William  the  third, 
intitled,  An  Act  fur  regulating  trials  in  cases  of 
treason,  and  misprision  of  treason,*  and  con- 

*  **  The  10th  and  11th  aectaons,"  says  sir 
Bf  •  Foster,  **  make  provision  for  a  more  equal 
and  indifferent  trial  of  peers  and  peeresses  in 
cases  of  treasou  aod  misfirision.  The  mischief 
recited  is.  That  in  the  tnal  of  a  peer  or  peeress 
the  major  rote  is  suffident  for  coDdemnatkm 
or  acouittal ;  whereas,  saith  the  act.  In  the 
trial  or  a  commoner  a  jury  of  twelve  freeholdera 
must  all  agree  in  their  Terdict  I  doubt  thia 
was  not  tbe  real  mischief,  becanae  tbe  remedy 
itsdf  is  open  to  tbe  same.  The  vmmt  vote  is 
still  sufficient  and  must  be  so ;  and  if  the  me- 
thod of  trial  ia  the  court  of  tha  lord  UgK. 
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lider^l  th«  matter  to  them  referred,  have  come 
to  tiie  Toliowin^  Ilesoiulioii,  ? iz. 

1.  That  it  is  the  opinion  of  this  committee, 
That,  by  firtue  of  the  saiil  act,  apon  (he  irial 
of  any  pevr  or  peeress  in  any  of  the  cases  of 
treasoa,  or  misprisioa  of  treason,  uilhin  ihat 
act,  all  the  ^eera,  who  have  a  ri|^ht  to  sit  ami 
vote  in  parliament,  otit^ht  to  1^  aiimmonetl 
twenty  days  at  least  before  every  such  trial, 
to  appear  at  rach  trial. 

'■  ^    "  ^-  ■^-  *i  *■■»     ■■■  , 

steward  waa  in  Goutcmplation,  aa  i  conceive  it 
was,  yet  even  there,  Ibongh  the  major  vote  is 
sufflicientt  the  majority  muat  oonsisC  of  twelve 
er  more.    (Kel.  66.) 

••  The  real  mischief,  cautiously  paased  over, 
I  take  to  have  been,  that  in  the  trial  of  a  peer 
ih  the  coart  of  th6  hij^h  steward  the  peers- 
triers  were  a  select  number  returned  at  the 
nomination  of  the  hi^^h  steward,  and  the  pri- 
•oner  waa  io  every  case  debaned  the  benefit  of 
m  challeni^e.  (l^loo.  pi.  840.  1  Inst.  156,  b.) 
This  was  the  real  mischief,  and  it  was  in  many 
«asea  severely  felt.  Accordingly  the  att 
applieth  the  proper  remec^y ;  for  it  enacteth, 

*  That,  upon  thk  trial  of  any  peer  or  peeress 
'  for  treason  or  misprision,  all  the  peers  who 
'  biTe  a  right  to  sit  uid  vote  in  parliament  shall 

*  be  summoned  twenty  days  before  the  trial  to 
'.appear  at  snch  trial ;  and  that  every  peer  so 

*  stimmoned  and  appearing  shall  vote  in  the 

*  trial  of  such  peer  or  peerens,*  having  first 
taken  the  oaths  appointed  by  the  art.* 

*^  The  next  clause  providelh,  *  That  neither 
'  this  act  nor  any  thing  therein  contained  shall 

*  any  way  exteml  or  be  construed  to  exteml 

*  to  any  im|ieachment  or  other  proceedings 

*  in  parliament  in  any  kind  \k  hatsoever.* 
(Beet.  15.) 

**  The  words  of  the  last  clause  are  very  gene  > 
ral,  and  seem  to  exclude  every  proceeding  in  full 
parliament  for  the  trial  oTa  peer  in  the  ordinary 
course  nf  justice.  Riit  that  construction  was 
Injected  ill  tlie  cases  of  the  earls  of  Kilmar- 
nock aud  (Vomartie  and  of  the  lonl  B.il- 
inerino ;  and  accordingly  all  the  peers  and 
lords  spiritual  ivere  summoned ;  and  tnose  lords 
who  appeared  having  taken  the  oaths  appointtMl 
by  the  act,  the  bishops  upon  the  day  tne  (rial 
came'  on,  after  makinj^  the  usual  |frotestation, 
withdrew  ;  and  the  prisoners,  before  their  ar- 
raigntnent,  were  informed  by  the  high  steward, 
that  they  were  inlitled  to  the  benefit  of  this  act 
10  its  f\tn  extern.     ' 

**  The  summoning  the  lords  spiritual  to  the 
trial  of  thofte  lords  was,  I  apprehend,  a  prudent 
caution,  xh  order  to  obviate  a  doubt,  that 
Alight  otheirwise,  at  that  critical  time,  have 
arisen  from  the  tiorda  of  the  statute,  which,  as 

!•      ■  I  .  I 

•  "  See  the  conference  between  the  I*r»nls 
and  Commons  upon  this  chttise  in  Keunett, 
vol.  3,'  p.  695.  Both  Houses  plainly  un- 
derstood the  clause  to  referlo  the  trial  of  ft  peer 
in  the  court  of  the  lord  high  steward."  Foster. 

Sec  alsoNeUr  Paii;  Ilbt.  vol.  5,  pp.  079, 
682. 


!      3.  That  it  is  the  opinion  of  this  committee, 

j  Th.it  such  summons  ou«;ht  to  be  by  order  of  this 

I  House,  requiring,  Tliat  every  peer,  who  hotli 

I  a  right  to  sit  and  vote  in  parliament,  do  appear 

at,  and  attend  such  trial ;  and  by  letters,  to  be 

wrftte  by  the  lonl  chancellor,  or  speaker  of  the 

iloose  for  the  time  being,  to  each  particular 

peer :  And  that  such  order  of  the  Hoase  be 

fixed  uj)ou  the  doors  of  this  House,  and  of 

Westminster-Hall ;  and  also  be  pnblislwd  m 

I  before  observed,  are  very  general.  Botv 
general  as  they  are,  i  do  not  conceive,  thai 
they  made  that  measure,  though  extremely 
pruilent,  absolutely  and  indispeusihiy  neces- 
sary ;  Ibr  general  words  in  a  statute  must  be 
coutrouled  by  the  ajiparent  iutent  of  the  legis- 
lature ;  they  must  m  construction  be  adapted 
to  cases  then  in  contemplation,  and  to  every 
other  provikion  in  the  statute,  so  as  to  render 
tlie  whole  one  unifbnn  consistent  rule. 

'*  1  will  now  in  a  few  words  apply  thisobeer^ 
vation  to  the  present  caae. 

**  The  act  providcth,  that  every  peer  so  sam- 
moned  and  appearing  shall  vote  in  the  trial. 
By  voting  in  the  trial  must,  as  I  apprehend,  br 
meant  voting  throughout  the  trial,  voting  as  m 
competent  judge  in  every  question  that  shall 
arise  d tiring  the  trial  ;  and,  above  all,  in  the 
grand  question  for  condemnation  or  acquittal. 
Now  u)Hin  this  last  question  the  bishops  cannot 
vote  ;  though  it  hath  been  resolved,  and  prac* 
tice  haili  cMahlished  the  rule,  that  in  a  pro- 
cei  ding  in  full  parliament  in  a  case  of  blood, 
they  may,  if  they  choose  it,  vote  upon  all  pre- 
I  vioiis  qucuions.f  But  in  a  proceeding  in  the 
court  of  the  high  steward,  which,  1  conceive, 
this  clause  of  the  statute  had  principally^  in 
contemplation,  and  to  which  no  mere  spiritual 
lord  Was  ever  summoned  or  could  be,  no  ques- 
'  tion  hut  for  acquittal  or  condemnation  ia  thA 
i  subject  of  any  vote;  for  in  all  points  of  law  or 
'  practice  the  high  steward  giveth  the  rule  as 
sole  judge  in  the  court. 

"  To  conclude  this  head,  the  act  may,  with 
propriety  enongh,  be  said  to  regulate  the  pro  • 
vecding  in  both  courts,  that  of  the  high  steward 
and  that  in  full  parliament ;  but  it  doth  not 
alter  the  nature  and  constitution  of  either. 
Consequently,  it  doth  not  give  to  the  lords 
spiritual  any  risfht  in  cases  of  blood,  which 
they  had  not  before ;  what  conclusions  soever 
men  of  interloping  bnsy  talents  may  hereafter 
be  templeil  to  draw  from  it,  or  from  this  prece- 
dent ;  which,  as  I  said  before,  is  founded  in 
greet  wisdom  for  obviating  doubts,  which 
might  have  arisen,  and  proceeded  from  the 
aame  prudential  motives  from  which  the  acts  I 
have  already  cited  for  saving  the  rights  of  the 
peerage  did.  The  measure  in  both  cases  was 
extremely  right,  but  not  of  absolute  indispen* 
sible  necessity.** 

Foster's  Crown  Law,  p.  246. 

t  «  See  the  Lords'  Journal  IStli  and  11th 
May  1679,  in  the  case  of  lord  Dauby  and  the 
piipish  loids."    Foster. 
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end  others^  for  ffigh  Treason. 


A.  D.  1740. 
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:UieIjODdoD  Gazette,  at  least  twenty  days  before  j  tie  be  tried  on  tbe  tame  day,  at  t^n  of  the  clock 
such  trial  s  and  that  such  letteni  be  sent  at  iu  tCie  forenoon,  iqion  the  bill  of  indictment  for 
leaat  twenty  day  t  before  such  trial.  ^"^  "  *•— -j  -^^  --  .  •  .... 


S.  That  it  appearini;  to  thisi  committee, 
.Toft  the  antient  and  usnal  method  of  sum- 
montoe  the  lords  to  attend  upon  trials  of  peers 
in  capital  cases,  in  narliament,  has  been,  by 
•ending  th«iet(era  or  summons,  to  such  lords 
«s  are  not  in  town,  by  the  post ;  it  is  the  opi- 
nion of  this  committee.  That  the  letters,  to 
'mch  lords  as  are  not  in  town,  be  sent  by 
the  post,  according  to  the  antient  usage. 

4.  That  it  is  the  opbiion  of  this  committee, 
31iat  the  House  be  moved  to  resoWe  and  de- 
darn,  That  auch  order,  so  fixed  up  and  pub- 
jfitlied  as  aboyementioned,  and  such  letters,  so 
•ent  M  abovementioned,  are  a  due  summons 
of  the  peers  in  cases  of  trials  daring  the  sitting 
€^  pariiament,  within  the  true  intent  and 
ineaniiig  of  the  said  act  of  the  scFcnth  hnd 
««gbth  of  kinp^  William  the  third. 

5.  That  it  is  the  opinion  of  this  committee, 
That  every  Ibrd,  before  he  shall  sit  or  vote  upon 
«iicb  trial,  ought  to  take  the  oaths,  and  make 
sad  aubscribe  the  declaration  required  by  law 
to  he,  taken  and  subscribed  by  lords,  in  order 
to  tbeir  sitting  and  votinfif  in  parliament. 

6.  That  it  IS  the  opinion  of  this  committee, 
jriMt,  iu  the  letters  to  be  \\role,  pursuant  to 
tfao  resolutions  above-mentioned,  n6tice  be 
UikeOf  'that  the  lords  are  summoned,  uursuant 
to  the  said  act  of  the  seventh  and  eignth  }ear 
of  king  William  the  third ;  and  that  their  at- 
ttfodanee  is  required  at  such  trial,  upon  pajn  of 
incurring  the  utmost  displeasure  of  the  House ; 
sM  that,  in  case  the  lord,  to  whom  any  such 
IcAter  Ss  directed,  shall  be  incapable  of  attend- 
iagf  by  reason  of  sickness,  or  other  disahility, 
be  do  send  two  witnesses  to  attest  the  same 
upon  oath. 

Then  the  said  Report   was   read  by  the 

ClOm* 

And  the  three  first  Resolutions,  being  read  a 
oecond  time,  were  severally  agreed  to  by  the 
House ;  and  ordered  accordingly. 

Ahd  the  fourth  Resolution  bcini;  read,  the 
Hoow  was  moved  pursuant  to  the  direction  of 
the  committee. 

And  thereupon, 

Resolved  and  declared,  That  the  order  for 
tlieattendanoe  of  the  peers,  who  have  a  right  to 
flit  and  vote  in  parliament,  fixed  up  and  pub- 
jisbfci  aa  above-mentioned,  and  such  letters 
wrote  by  the  lord  chancellor,  or  speaker  of  thb 
Howe,  and  sent  as  aforesaid,  are  a  due  sum- 
mono  of  the  peers  in  cases  of  trials  during  the 
■tttia^  of  parliament,  witbin  the  true  intent  and 
ineaning  or  the  said  act  of  the  seventh  and 
eighth  year  of  king  William  the  third. 

Then  the  two  last  Resolutions  being  read  a 
■econd  time,  were  severally  agreed  to  by  the 
House ;  and  ordered  accordingly. 

Ordered,  That  William  earl  of  Kilmarnock 
be  tried  on  Monday  the  28th  of  July  next,  at 
Bioe  of  the  clock  in  the  morning,  U[>on  the 
bill  of  indictment  for  high-treason  found 
against  him :  and  that  George  earl  of  Cromer  • 
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high-treason  found  against  him  :  and  that  Ar- 
thur lord  Balmerino  he  tried  on  the  same  day, 
at  eleven  of  the  clock  in  the  forenoon,  upon 
the  bill  of  indictment  for  high-treason  found 
against  him. 

Ordered,  That  the  Trials  of  the  said  peers  be 
had  in  Westminster-hall. 

Ordered,  That  an  humbte  ^Address  be  pre- 
sented to  his  majesty,  to  acqaaint  his  majesty, 
That  this  House  hath  appointed  the  Trials  of 
William  earl  of  Kilmarnock,  George  earl  of 
Cromertie,  and  Arthur  lord  Balmerino,  to  be- 
gin, in  Westminster-hall,  on  Monday  the  28th 
day  of  July  next;  and  humbly  to  desire,  that 
his  majesty  will  be  graciously  pleased  to  give 
orders,  That  a  place  be  prepared  in  the  said 
hall  for  the  said  Trials  ;  and  also  to  appoint  m 
lord  high- steward,  to  continue  during  the  said 
Trials. 

Ordered,  That  the  said  Address  be  presented 
to  his  majesty  by  the  lords  with  white  staves.. 

Ordered,  That  every  peer,  who  hath  a  right 
to  ill  and  vote  in  pariiament,  do  appear  at,  and 
attend,  the  said  Trials:  and  that  this  order  be 
affixed  on  the  doors  of  this  House,  and  of 
Westminster- hall ;  and  also  be  printed  and 
published  in  the  London  Gazette,  at  least  twenty 
days  before  the  said  Trials. 

Ordered,  That  the  lord  chancellor  do  write 
letters  to  all  the  peers,  requiring  their  ap- 
pearance and  attendance  at  the  said  Trials,  pr.r- 
suant  to  the  directions  contained  in  the  fore- 
going Report. 

Die  Lunse,  30  Junii,  1746. 
The  lord  chamberlain  reported,  That  the 
lords  with  white  staves  had,  according  iii 
order,  presented  to  his  majeety  the  Address  of 
this  House  yesterday,  for  a  place  to  be  pre- 
pared in  Westminster- hall,  for  the  Trials  of  the 
peers  inilicted  of  high-ireason,  and  for  the  ap.- 

fiointment  of  a  loi^  high  stewani :  and  that 
lis  majesty  was  pleased  to  say,  he  would  give 
orders  accordingly. 

Die  Lunss,  7  Julii,  1746. 

Upon  reading  the  Petition  of  William  earl 
of  Kilmarnock,  now  a  prisoner  in  the  Tower  of 
London,  praying  in  regard  he  has  notice  ffiven 
biro,  that  his  Trial  is  ap|)ointed  upon  the  28th  day 
of  this  present  July,  That  their  lordships  will 
please  to  appoint  Mr.  George  Ross  to  be  his 
solicitor ; 

It  is  ordered.  That  the  said  George  Ross  be 
assigned  solicitor  for  the  petitioner,  as  desired ; 
and  that  he  may  have  access  to  him  at  all  sea- 
sonable times. 

Upon  reading  the  Petition  of  George  earl  of 
Cromertie,  now  a  prisoner  in  the  Tower  of  Lon- 
don, praying.  That  this  House  will  be  pleased 
to  appoint  Mr.  Adam  Gordon,  attorney  at  law, 
to  be  his  solicitor  ; 

It  is  ordered.  That  the  said  Adam  Gordon  be 
assigned  solicitor  for  the  petitioner,  as  desired  ; 
and  that  he  may  have  access  to  him  at  iiU 
seasonable  tiineSf 
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Die  Marttt,  8  Jalu,  iritf. 

TIm  lord  MoQton  reported  from  tbe  lonis 
•ominitteei  Appoiolcd  to  inspj^  ^he  Jounials 
of  this  Uome,  upon  former  Trieli  of  poera  in 
€apilil  caeei ;  end  to  cooMder  of  tbo  pro^ 
methods  of  proeeedio^,  in  order  to  briaif  l^il* 
liam  esri  of  kilmamock,  George  etrl  of  Cro* 
mertie,  and  Arthur  lord  BakiMrino,  lately  in- 
dicted of  high -treason,  to  a  speedy  trial,  that 
they  bad  again  met,  and  takjni  into  farther 
consideration  the  matter  to  tbem  referred; 
and  were  come  to  tho  following  RcmIu- 
tions;  fix. 

That  it  is  the  opinion  of  the  Committee, 
That  all  the  lords,  who  shall  attend  the  said 
Trials,  do  attend  the  House,  to  take  the  oaths, 
in  order  10  their  sitting  end  voting  upon  such 
Trials,  on  the  Thursday  and  Friday  next  pre- 
ceding the  day  sppoioted  for  the  said  Trials. 

That  it  is  the  opinion  of  the  eomnnittee,  That 
the  said  ReMlution  be  printed  and  published  in 
the  London  Gazette. 

Which,  being  read  twice  by  the  clerk, 
were  agreed  to  by  the  House ;  and  ordered 
accordingly. 

Die  Mercurii,  9  Julii,  1746. 

Upon  reading  the  Petition  of  Arthur  lord 
Ealmerino,  now  a  prisoner  in  the  Tower  of 
London,  praying.  That  this  House  will  appoint 
Mr.  George  *Koes  to  be  his  solicitor  ; 

Jt  is  ordered.  That  the  said  George  Ross  be 
assigned  solicitor  for  the  petitioner,  as  desired  ; 
and  that  lie  may  have  aocem  to  him  at  all  sea- 
aonable  tiroes. 

•Die  Veneris,  11  Julii,  1746. 

On  a  report  made  by  the  lord  AIodsob,  from 
the  committee  before-  mentioned : 

Ordered,  That  the  lord  high  steward  he  di- 
rected to  acquaint  flie  lords  to  be  trieil,  and 
all  oiber  penuiiis  who  may  have  occasion  to 
speak  to  the  Court,  that  they  aiMrcss  themselves 
to  ilie  lords  in  ^iieral,  and  not  to  the  lord  high 
steward. 

Die  Martis,  15  Julii,  1746. 

Upon  reailing  tbe  Petition  of  George  earl  of 
Cromertie,  now  a  prisoner  iu  tlie  Tower, 
praying;,  iu  regard  he  is  informed,  several  re- 
solutions liare  been  ap:reed  to  by  this  House, 
in  onler  to  the  speedy  Tqals  of  the  petitioner 
and  others,  that  he  may  have  copies  thereof, 
the  iudictmi-:»t  fotmd  against  him,  the  Cer- 
tiorari for  removing  tlie  same,  and  the  re- 
turn thereof,  or  any  other  proceedings  that  shall 
be  ati^reed  U|Kni  in  relaiion  to  his  Trial : 

Onlered,  That  the  petitioner  may  have  copies 
of  such  proceedings  as  have  lieen  had  in  this 
Hou»e  concerning  him  ;  together  uitli  a  copy 
of  the  said  indictment,  Certiorari,  and  return, 
as  desired. 

Die  Mercurii,  23  Julii,  1746. 

Ordered,  That  the  constable  of  his  majes- 
ty's  Tower  of  I.iundon,  or  the  lieutenaut  of  the 
S(tme,  or  his  deputy,  d^  bring  to  the  bar  uf  this 


HtHiae  in  Westminster- baU»  on  Mmidaj  fext, 
at  nine  of  tbe  dock  m  the  moniiiig,  the  bodies 
of  William  earl  of  Kilmaniock,  George  tail  of 
Cromartie,  and  Arthur  k>rd  Balmeriao,  now  in 
his  custody  ;  together  with  conies  of  tbcir  le- 
spective  coniiiiitmcntBi  signed  oy  the  said  coo* 
stable  orlieotenant 

Die  Jovisi  94  Julii,  1746. 

Tbe  lord  Moosoo  reported,  ftea  the  lord! 
eommitteea  appointed  to  inaeeet  the  Tiiiieali 
of  this  Honse  apon  fbrnMr  Triala  of  peers  ie 
capiul  cases ;  and  to  oooeider  of  tbe  proper 
BMthods  of  proceeding  in  order  to  the  Tnale  of 
William  earl  of  Kihnamock,  George,  earl  of 
Cmoiertie,  and  Arthor  lord  fialmerinoi  letelj 
indicted  of  high  treesoo  ;  That  tbe  *iH[pmitlft 
have  taken  into  fiirthcr  consideratioo  the  mat- 
ter  to  them  referred ;  and  have  eome  to  the 
followin(^Uesolotioos(ainoiiget others);  vis. 

That  it  is  the  opinwn  of  the  eomositlee, 
That  all  proclamations  to  be  made  is  the  Ceert 
in  Westminster-hall,  durmg  the  aaid  Trials,  be 
made  in  the  lung's  name. 

That  it  is  the  opinion  of  the  coaunitlee. 
That  tbe  three  hirda,  indicted  of  h%h  ireeeon, 
be  brought  to  the  bar  of  the'Comt  in  West- 
niuister-hall,  at  the  same  time  in  enlcr  to  be 
arraigned. 

That  it  is  the  opinion  of  the  oommitleei  That 
in  case  the  three  kirds,  indided  of  high  trsa. 
son,  sluwhl  plead  Guilty  to  their  iodiclaMiilB||tbe 
House  be  immediately  adjovmcd  to  the  chem- 
ber  of  parliament ;  but  if  one  or  oMre  ef  the 
said  kntls  shouM  plead  Guilty,  and  the  elfaer 
Not  Guilty,  in  X\Ux  case,  the  UmiI  or  lerda  so 
pleading  Guilty  be  forthwith  remanded,  in ons- 
tody  oi  the  chief  governor  ef  the  Tower  ef 
London,  to  the  said  Tower ;  and  that  the  TVial 
of  the  other  lord  or  kmls  pleading  Not  Guilty 
do  proceed. 

Which  Keport  being  read  twice  by  the  clerk, 
was  agreed  to  by  the  House  ;  and  ordered  ac- 
cordingly. 

Die  Lume,  38  Jnlii,  1746. 

The  Lords  niK  in  the  House  of  Lords  in 
their  robes ;  and,  afteriprayers,  aiyoitnied  into 
Westminster- hall . 

The  First  Dat. 

About  11  o'clock,  the  liords  came  from  their 
own  House  iuto  the  Court  erected  in  West- 
minster-hall, in  the  manner  tbilowing: 

Tlie  loni  high  steward's  gentlemen  attend- 
ants, two  and  two. 

The  clerks  assistant  to  the  House  of  Lords ; 
and  the  clerk  of  the  parliament 

Clerk  of  the  crown  iu  Chancery,  bearing 
the  king's  commission  to  the  lord  higii  slevraril ; 
and  the  clerk  of  the  crown  in  the  King's^bench, 

The  masters  in  chancer}',  two  and  two. 

The  judges,  two  and  two. 

The  peers  eldest  sons,  two  and  two^ 

Peers  minors,  two  and  two. 

York  and  Windsor  ber^lds« 


Ul*3 


and  oikers^Jbr  High  Treaton* 
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'  Foilf  mjeiDtt  at  ftmu  with  their  maces, 
two  aiiQ  two. 

The  yeonan  usher  oF  the  House. 

Then  the  Peers,  two  and  two,  begioning 
With  the  youogest  biuon. 

Then  four  Serjeants  at  arms  with  their  maees, 
two  and  two. 

The  seijeant  at  arms  attending  the  great 
•eal,  and  purse  bearer. 

TImo  Garter  king  at  arms,  and  the  gentle- 
wan  usher  of  the  Uack-rod,  carrying  the  white 
naff  before  the  lord  high  steward. 
•  Philip  lord  Hardwicke,  lord  high  chancellor 
of  Great  Britain,  Lord  High  Steward,  alone ; 
ys'train  borne. 

'  When  the  Lords  were  plaoed  in  their  pro- 
per feats,  and  the  Lord  High  Steward  upon 
Ao  wool-pack ; 

•  The  clerk  of  the  crown  in  Chancery  har- 
inff  his  majesty's  Commission  to  the  Lord 
II%h  Steward  in  bis  hand,  and  the  clerk  of 
tho  crown  in  the  King's- bench .  standing  be- 
Ihro  the  clerk's  table  with  their  &oes  towards 
the  stale,  made  three  references ;  the  first  at 
tbo  tMe,  the  second  in  the  midway,  and  the 
thini  near  the  wool-pack ;  then  kneeled  down ; 
mud  the  clerk  of  the  crown  in  Chancery,  on  bis 
knee,  presented  the  Commission  to  the  lord 
high  steward,  who  deli? ered  the  same  to  the 
dok'of  the  crown  in  the  King's-bench  to 
l«ad:  Then  rising,  they  made  three  references 
iod  returned  to  the  table.  And  then  proda- 
Mfttion  waa  made  for  silence ;  In  this  manner : 

Setjeant  at  Arm$.  Oyes,  Oyes,  Dyes!  Our 
■orereign  lord  the  king  strictly  charges  and 
eemmands  all  manner  of  person  to  Seep  si- 
•ence,  upon  pain  of  imprisonment. 
-  "^  Then  the  lord  high  steward  stood  up,  and 
^oke  to  the  peers. 

Lord  High  Steward.  His  majesty's  Commis- 
sion b  about  to  be  read  :*  Your  lormhips  are  de- 
rired  to  attend  to  it  in  the  usual  manner;   and 
'•i  others  are  likewise  to  stand  up,  uncorered, 
while  the  Commission  is  reading. 

All  the  peers  uncorered  themselres;  and 
theyt  and  all  others,  stood  up  uncorered,  while 
the  Commission  was  read. 

Gborge  R» 
Oeom  the  second,  by  the  grace  of  God,  of 
Great  Britain,  Prance  and  Ireland,  king,  do- 
tadcr  of  the  iaith,  and  so  forth.  To  our  right 
tmsty  tnd  well  belored  counsellor  Philip  lord 
Hardwicke,  baron  of  Hardwicke,  in  our  county 
of  Gloiicesler,  our  chancellor  of  Great  Britain, 
greecittg.  Know  ye.  That  whereas  William 
earl  of  Kilmarnock,  late  of  the  city  of  Car- 

*  tide,  in  our  county  of  Cumberland ;    Georsre 
carl  of  Cromertie,  late  of  the  town  of  Perth, 

'  in  the  shire  of  Perth ;   and  Arthur  knd  Bal- 

*  As  to  this  see  Poster's  Crown  Law,  pp. 
141,  €i  Iff.  and  in  this  Collection  the  Cases  of 
lord  Morley,  lord  Pembroke,  lord  Danby,  lord 
Stafford,  kvd  Ozibrd,  tord  Derwentwater  and 
«tb«i,  bird  Salisbury,  lord  Wrotoun,  lord 
,  Lonitv  and  lord  Perreis  noliocd  by  FMer. 
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merino,  late  of  the  said  city  of  Carlisle,  in  our 
said  county  of  Comberlaod ;   stand  sererally 
indicted  before  our  justices  and  oommissiouersp 
assigned  and  constituted  by  our  letters  patent 
uoder  our  great  seal  of  Greet  Britain,  bearing 
date  the  5tb  day  of  June,  in  the  19th  year 
of  our  reign,  by  rirtue  and  according  to  the 
form  of  the  statute  made  in  this  our  present 
parliament,  intituled.  An  Act  for  the  more  easy 
and  apeedy  trial  of  such  persons  as  hare  leried^ 
or  shall  lery,  war  against  his  majesty  ;   and  for 
the  better  ascertaining  the  qualifications  of 
jurors  in  trials  for  high  treason,  or  misprisioa 
of  treason,  in  that  part  of  Great  Britain  called 
Scotland ;    made  to  tliem,  and  to  any  three 
or  more  of  them ;   to  delirer  our  gaol  of  our 
county  of  Sorry  of  the  prisoners  therein  be- 
iog,  or  such  as  shall  or  may  be  detained  in  the 
same,  on  or  before  the  1st  day  of  January,  in 
the  rear  of  our  Lord  1746,  for  or  on  account 
of  the  high  treason  mentioned  in  the  said  act, 
in  lorying  war  against  us  within  this  realm ; 
and  to  inquire^  by  the  oath  of  good  and  hiwful 
men  of  the  same  county,  of  all  such  high 
treasons,  in  lerying  war  against  us  withiu  thia 
realm  by  the  said  prisoners,  or  any  of  them, 
or  by  any  other  person  or  persons  who  are 
now  in  actual  custody  for  or  on  account  of  tbo 
same,  or  who  are  or  ahall  be  guilty  of  high 
treason,  in  leryiuff  war  against  ua  within  ihis 
realm,  and  ahall  m  apprehended  and  impri- 
spnod  for  the  same,  on  or  before  the  said  1st 
day  of  January,  in  the  aaid  year  of  our  Lord 
1746 ;   and  the  same  treasons  to  hear  and  de- 
termine^ according  to  the  form  of  the  said  sta- 
tute, by  the  oath  of  twelve  jurors,  good  and 
lawful  men  of  the  said  county  of  Surry,  of 
high  treason,  by  them  the  said  William  earl  of 
Kilmarnock,  Geoi^^  earl  of  Cromertie,  and 
Arthur  lord  Balmenno,  cdmmitted  and  jperpe- 
traled  in  lerying  war  against  us  withm  this 
realm ;   and  considering^,  that  justice  is  sn  ex- 
cellent rirtue,  and  pleasing,  to  the  Most  Hiffh  ; 
and  being  willing  tnat  the  said  William  can  of 
Kilmarnock,  George  earl  of  Cromertie,  and 
Arthur  lord  Balmenno,  ahould  be  heard,  exa- 
mined, sentenced  and  adjudged  before  ua,  in 
this  our  present  parliament,  tonching  and  con- 
cerning the  said  high  treason  whereof  they 
stand  sererally  indicmd  as  afiMCsaid ;  and  that 
all  other  things  which  are  necessary  in  this  be- 
half should  be  in  doe  manner  done  and  cTeeut- 
ed  ;  and  for  that  the  office  of  steward  of  Great 
Britain  (whose. presence  is  required  ujmmi  this 
occasion)  is  now  recant  (as  we  are  informed) ; 
we,  rery  mncb  oenfiding  in  your  fidelity,  pru- 
dence, prorident  dreumspection,  and  industry, 
hare  for  this  cause  ordained  and  constituted 
you  ateward  of  Great  Britain,  to  bear,  exe- 
cute and  exercise  (for  this  time)  the  said  of- 
fice, with  all  thiufls  doe  and  belonging  to  the 
aamo  office  in  this  behalf:    And  tberelbre  wo 
command  you,  that  you  diligently  set  about 
the  premisses,  and  (for  thia  time)  do  exercise, 
and  execute  with  eflfeot,  all  those  things  whkh 
bebmgto  the  office  of  steward  of  Great  Britain, 
and  which  an  vsquioid  in  this  bebai£    1b  wit* 

SO 
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Serjeant  at  Armt,  God  save  the  king. 

Then  Garter,  and  the  gentleman  naber  of 
the  Black  Rod,  after  three  revercnoea,  kneeling, 
jointly  preaentod  the  white  ataff  to  hia  grace 
the  liord  High  Steward  :  and  then  bia  grace, 
attended  by  Garter,  Black  Rod,  and  the  purae- 
bearer  (making  hit  proper  veverenoea  towards 
the  throne),  remofeu  from  the  wool -peek  to  an 
armed  chair,  which  was  planed  on  the  upper* 
moot  step  but  one  of  the  tiirooe,  as  it  waa  pre- 
flared  for  that  purpose ;  and  then  seated  him* 
■elf  in  the  chair,  and  dehvcred  the  staff  to 
the  gentleman  naber  of  the  Black  Rod  on  his 
right  hand,  the  purse-bearer  holding  the  porae 
OB  the  left 

Clerk  of  the  Cromu,  Setjeant  at  Arms,  make 
pmoUmation. 

Serjeamt  ai  Armt.  Oyes,  Oyes,  Oyes !  Oitr 
iOfereign  lord  the  king  strictly  chaiges  and 
commuds  all  BMnner  of  persons  to  keep  silenoe, 
«poo  pain  of  imprisonmeot. 

Tben  the  Clerk  of  the  Crown,  by  directkw 
of  the  Lord  Higfh  Steward,  rend  the  Certiorari, 
and  the  return  thereof ;  together  with  the  cap- 
tiooa  of  the  iodictmenta,  and  the  indictments 
certified  thereupon,  against  the  earl  of  Kilmar- 
nock, the  earl  of  Crouiertie,  and  the  lord  Bal- 
merino,  tn  hsx  verba  : 

The  Certiorari  and  Return. 

George  the  9d,  by  the  grace  of  God,  of 
Great  Britain,  France,  and  Ireland,  king,  de* 
lender  of  the  faith,  to  onr  justices  and  com- 
misstoners  assigned  and  constituted  by  onr  let- 
ters patent  under  our  great  seal  of  Ureat- Bri- 
tain, made  to  them,  aiul  to  any  three  or  more 
of  tbein,  tn  deliver  our  gaol  of  our  county 
of  i!Mirry  of  the  prisonera  therein  being,  or 
auch  as  shall  or  may  be  detained  in  the 
same,  un  or  before  the  l*t  day  of  January, 
in  the  year  of  our  Lord  1746,  for  or  on 
account  of  the  high- treason  mentioned  in  the 
atatute  made  in  thia  our  present  parliaasent, 
intituled,    **  An  Act  for  the  mora  easy  and 

ridy  trial  of  such  persons  aa  have  leticd,  or 
IJery  war  against  his  majesty ;  and  for  the 
better  aacertainiiig  the  qunhficatkioaof  jurora 


m  triab  lor  higb-treaeoo,  or  miapriaion  of 
treason,  in  tiiat  part  of  Great  Britain  called 
ScetUnd,''  in  levying  war  againat  oe  within 
this  realm;  and  to  eoqnira  by  thr  oath  of  good 
and  lawful  men  of  the  same  county,  of  all 
atich  hiifh-treaaona,  in  levywg  war  against  us 
within  this  rvalm,  by  the  said  prisoners,  or  any 
of  them,  or  by  any  other  jieraon  or  |ieraoiia 
who.  are  now  ra  actual  cuatody  for  or  on  ae- 
count  of  the  same,  or  who  are  or  ahall  begvil^ 
of  high -treason  in  leryiag  war  agamai  ua  withm 
thia  realm,  and  shall  be  apiirehended  and  im- 
prisoned for  thesaoDe,  on  or  befi»re  the  aaid  first 
day  of  Jaawry,  ia  the  aaid  jaar  of  mr  Lonl 


1740,  and  the  same  treaaoaa  to 

termine,  according  to  the  form  of 

tute,  and  to  every  of  tliem,  grcctiag.  Wa 

maoid  jfon,  and  every  of  you,  that  all 

gular  indictinenta  for  high-treaaan,  ia 

war   againvt  us  within  this  realmt 

William  earl  of  Kilmarnock,  lale  of  tlwaity  at 

Carlisle,  in  the  county  of  Cumberiaad  %  AitMr 

lord  Balroerino,  late  of  the  aanso  plai 

GeoTf^e  eari  of  Cromertie,  late  of  tba 

Pertli,  in  the  ahire  of  Perth  i  stand 

indicted  before  you   in   our   said 

Sarry  ;  which  said  indbtaSeats  now 

your  power,  or  in  tlie  power  of  aonoa  or 

you,  with  all  thiugs  touching 

Hilly  and  perfectly  o  the  same 

fere  you,  by  what  names,  stiles  or  titlas 

the  said  William  eari  of  Kilmaraaek,  AttlMr 

lord  Balmerino,  and  Geerga  eari  <f  Croaacitis^ 

may  be  called  or  distiagatahed  ia  Iha 

you  do,  without  delay,  delirer,  ttadar 

aeak^  or  the  seals  or  seal  of  i 

yaa,  to  us,  ia  this  our  pvesent  pariiaoMatt  1^ 

gether  with   this  writ. — Witaens   oawalf  it 

Wmtminsler,  the  86th  day  af  Juaa  ia  Iha  90lh 

year  of  our  reign. 


RtruRii. 

By  virtue  of  this  writ  to  bs«  aad 
fellows,  directeil,  we  do  deliver  4ha  widuar 
mentioned  indictments  fur  higb-treasim  ;  whaia- 
of  the  within  nanieil  William  eari  of  JJUIiaarw 
nock,  Arthur  lord  Balmerino,  and  Gaoiga  aad 
of  Cromertie,  sund  severally  iadided  s  whidi 
said  indictments  lately  remaaied  before  aB»  aad 
others  our  fellows,  hut  are  now  anneaad  to  tlaa 
writ,  with  all  things  touching  the  aaoM^  aa 
fully  and  perfectly  aa  the  same  were  lately 
taken  before  us,  and  others  our  fellows  ;  to  oar 
preaeut  sovereign  lonl  the  kinig.  In  Ihispfawal 
pariiament ;  togetlier  with  this  wHt^  aoooidiag 
to  the  form  of  the  said  writ,  as  we  are  withia 
commanded. — ^The  Answer  of  sir  WiUiaai  Lsc, 
knight;  sir  John  WiUes,  knight;  aad  air 
Thomaa  Parker,  knight ;  three  of  the  juaticea 
aad  comminioaers  witboi  mcatioaed. 

W.Ui. 

J.  W^uaa. 

T.  Pjmluu 

Surry, — ^Be  it  remembered,  that  at  amndal 
aessions  of  Oyer  and  Terminer,  aad  gaei  ddi 
very,  of  oar  sovereign  lord  the  kiag,  af  aadW 
the  countv  ot  liUirry ,  holden  at  the  hoioagli  «f 
SoothwaiiE,  ia  the  said  eounty,  an  Moadqr 
the  SSd  day  of  June,  in  the  90th  year  af 
4he  reign  of^  oar  eaid  pveaent  eaveraiga  lanl 
Gesfli^lhead,  by  the  grace  af  God  af  Great 
Britam,  France,  aad  Ii«laad,  kiag,  defisadsr 
af  the  faith,  and  ao  liirth,  belore  air  Wil- 
liam her.  knight,  chief  jfvtkse  of  oar  eaid 
present  sovereign  lord  the  kiog,  appointed  ta  bold 

e>as  before  the  king  hniseif ;  sir  Mm  fVHIes, 
ight,  chief  justice  of  the  court  of  CaauBPse- 
Pfeaa  t  sir  Martin  Wright,  knigkt,  ai»  of 
the  joatioes  appealed  to  Iwkl  pkma  balbra  ike 
king  ktmsHf ;  air  Jansea  Reynolds,  .knigfat, 
one  joiika  bafona  of  ihaaaiiA'ef  sBaahaqatf ; 


mnd  oih^SfJir  High  TWosok.- 
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lir  TImohm  Ahmfy  knif  ht,  one  of  the  justices 
orihesMdoMrtorCofDOMm  PIbm;  arTbomas 
Bvnet,  koigbl,  one  oiherof  the  justices  of 
tho  Mid  eourt  of  CommoD  Pless;  Charles 
Clarlio,  esq.  one  other  of  the  barons  of  the  said 
coon  of  Esdieqoer ;  Edii-srd  Clive,  esq.  one 
other  of  tbeharons  of  the  said  court  of  Exche- 
mmr ;  sir  Tbooias  Derei),  knight,  snd  Peter 
Theobald,  esq.  and  otliers,  their  f'ellfiws,  jus* 
liees,  and  eoromissioners  of  our  said  present  so* 
weig'n  lord  the  king^,  assirned  bv  letters  {latent 
of  ottfsaid  present  80fereii;n  lord  thekin^,  under 
his  great  seal  of  Great  Britain,  made  by  rirtoe 
of  tM  statute  made  in  this  present  parliament, 
iolitled,    '*  An  Aet  for  the  more   easy    and 

rdy  Trial  of  such  Persons  ss  hare  levied,  or 
I  lory,  War  ai^nst  bis  Najnty,  and  for  the 
bitter  ascertaining  the  qualifications  of  Jurors 
IB  Trials  for  High-treason,  or  Misprision  ofTrea- 


A.  D.  n^ 
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,  in  that  part  of  Great  BriUin  called  Scotland," 
li  ibe  aaia  justices  and  commissioners  abore 


I,  and  othen,  and  to  any  tliree  or  more 
of  them  (of  whom  our  said  present  sovereign 
lord  the  king  willed.  That  any  of  them  the  said 
air  William  Lee,  sir  John  Willes,  air  Martin 
Wright,  sir  James  Reynolds,  sir  Thomas 
Abney,  sir  Thomas  Burnet,  Charles  Chuke, 
Edward  Clire,  and  sir  Thomas  Deveil,  and 
ilheri,  in  tlie  same  letters  patent  named  and 
«MoiBted,  should  be  one),  to  delirer  the  gaol  of 
theaaid  coanty  of  the  prisoners  therein  neing, 
or  aaeh  aa  shall  or  may  be  detained  in  the  same 
•■  or  before  the  tint  day  of  January,  in  the 

Sjmr  of  oar  Lord  1746,  for  or  on  account  of  the 
fagh-lreasoo  mentioned  in  the  said  statute,  in 
iof 'War  against  oar  said  present  sorereign 
tM  king  within  this  realm  ;  and  to  en- 
ndre,  by  the  oath  of  good  and  lawful  men  of 
tlie  Mmeconaty,  of  all  saob  high-treasons  in 
lafyiof  war  against  our  said  prneot  sorereign 
M  tCn  king,  within  this  realm,  by  the  said 
piiwiiUB,or«iy  of  them ;  orby  any  other  per- 
wm  •r  persons  who  are  now  in  actoalcastody  for 
•r  OD  noooont  of  the  same,  or  who  are  or  shall 
bngiritev  of  high- treason,  in  levying  war  against 
oor  Hud  prsMut  sovereigalord  the  king,  within 
thii  ranim,  and  shall  be  apprthended  and  im- 
ptiaoaed  for  the  same  on  or  before  the  first  day 
of  iboanry,  in  the  said  year  of  our  Lord  1746 ; 
mA  tlM  oMDo  high-treasons  to  hear  and  deter- 
■iMMeordkig  to  the  form  of  the  said  statute, 
by  the  oath  of  sir  William  fUcbardson,  of  Ber- 
y.  kinght ;  snr  Abrabowi  Shard,  of  Ken- 
,  knight ;  sir  Thomas  Hankey,  of  Clap- 
t,  kiiight ;  sir  Peler  Thompson,  of  Ber- 
ly,  kafiglit;  Josias  Wordsworth,  of  A^ 
esq. ;  Perciral  Lewis,  of  Putney,  eoa. ; 
1  Atkinson,  of  Croydon,  esq. ;  John 
Csptiandy ^Camherwdl,  esq.;  Charles  Hos- 
liMi  of  OroydoQ,  esq. ;  Joseph  Creswick,  of 
Slrotham,  esq. ;  Willism  CIsrke,  of  Soutli- 
wark,  esq. ;  Joseph  Wilknighby,  of  Ccoydon, 
CM.;  Thomas  Bevois,  of  Bermondsey,  eivq. ; 
Bhas  Bird,  of  Rotherbith,  esq.  ;  Thomas  Tur- 
nat,  of  Sooth  wark,  esq. ;  Edward  Stearens,  of 
Iknthwark,  esq. ;  Heni^  Robinson,  of  Wnnds- 
w«ith|  aoq. ;  Jobifi  ilsstbficid  of  Croydon,  esq.; 
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Nathaaiel  Green  of  Southwark,  esq. ;  Isaao 
Eeles,  of  Lambeth,  esq. ;  John  Smith,  of  Lam- 
beth, e«q.;  Hammett  Uicliardsoo*  of  Ber* 
Bsondsey,  esq. ;  and  Samuel  Nicholson,  of 
Croydon,  esq  ;  good  and  lawful  inen  of  the 
saiii  county,  bein^  then  aud  there  sworn,  and 
charged  to  enquire  for  our  said  present  so« 
vereign  lord  the  king,  touching  and  concerning 
the  pi-rmisses  in  the  said  letters  patent  roeiH 
tioned  ;  it  is  presented,  that  the  bill  of  indict- 
ment, to  thia  schedule  annexed,  is  a  true  bill. 

'<  Surry.  The  jurors  for  onr  present  sorereign 
lord  the  king,  upon  their  oath,  present,  TiMt 
William  earl  of  Kdroarnork,  late  of  the  city  of 
Carlisle,  in  the  county  of  Cumberhind,  hong 
a  subject  of  our  said  present  most  serene  sore* 
reign  kird  George  the  second,  by  the  grace  of 
God,  of  Great  Britain,  France,  and  Irehmdy 
king,  defeniler  of  the  faith,  and  so  forth,  and 
not  having  the  fear  of  God  in  his  heart,  nor 
having  any  regard  for  the  doty  of  hb  alle- 
^ance ;  but  being  moved  and  seduced  by  tho 
instigation  of  the  devil,  as  a  false  traitor  and 
rebel  against  our  said  present  sovereign  lord 
the  king,  his  su|»reme,  true,  natural,  lawful,  and 
undoobte<l  sovereign  lord,  entirely  withdrawing 
tliat  cordial  love,  and  that  true  and  doe  obe« 
dieoce,  fidelity,  and  allegiance, which  every  anb- 
jeet  of  our  said  jpresent  sovereign  lord  the  king 
should,  and  of  right  ous^t  to^  bear  towards  ouc 
said  present  sovereign  lord  the  king ;  and  also 
devisins',  andt  Q*  much  as  in  him  lay,  roos^ 
wickedly  and  traitorously  intending  to  change 
and  subvert  the  rule  and  government  of  this 
kingdom,  duly  and  happily  established  under 
our  said  present  sovereign  lord  the  king ;  and 
also  to  depose  and  deprive  our  said  present  sove» 
reign  Ion)  tbekio^  of  his  title,  honoor,  and  royal 
atato,  and  of  hw  imperial  rule  and  government 
of  this  kingdom ;  and  also  to  put  aud  bring  our 
said  present  soverdgn  k>rd  the  king  to  deatli^ 
and  final  destruction ;  and  to  raise  and  exalt 
the  person  pretended  to  be  the  prince  of  Wslea 
during  the  life  of  Jamea  the  second,  late  king^ 
of  England,  and  so  forth ;  and,  since  the  deoeast 
of  the  said  late  king,  pretending  to  be,  and  tak- 
ing upon  himsrif  the  atile  and  title  of,  king  of 
England,  by  the  name  of  James  the  third,  t(^ 
the  crown,  and  to  the  royal  state  and  dignity  ni 
king,  and  to  the  imperial  rule  and  government  of 
this  kingdom,  upon  the  10th  day  of  November, 
in  the  19th  year  of  the  reign  of  oor  said  present 
sovereign  lord  the  king,  at  the  dty  of  Cariialn; 
aforeaaid,  in  the  eonnty  of  Cumberland  afore- 
said, with  a  great  maltitude  of  traitors  and  re* 
liels  against  our  saki  present  sm-ereigo  lord  th« 
king,  to  wit,  to  the  number  of  9,000  persona, 
whose  nsmes  are  as  yet  unknown  to  the  said 
jurors,  being  armed  and  arrayed  m  n  warlikn 
and  hostile  manner,  to  wit,  with  colours  dis- 
pbyed,  drimis  beating,  pipes  playing,  and  with 
swui^,  clubs,  gans,  pistob,  and  divers  other 
weapons,  aa  w«l  oflcosive  as  defensive,  with 
force  and  arms  did  falsely  and  traitorously  as* 
seroble  and  join  himselt  sg^ainst  our  said  pre- 
sent sovereign  lord  the  lung;  and  then an^ 
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there,  with  force  tiid  amis,  did  fUeely  and  trai- 
torbtnly,  and  in  a  warlike  and  boatife  maooer, 
array  and  diapoae  bimaelf  against  oar  said  pre- 
aenl  sorereign  lord  the  kio^ ;  aad  then  and 
there,  with  force  aad  arras,  in  pursuance  and 
execution  of  snch  his  wicked  and  traiteroos  in- 
tentions and  purposes  aforesaid,  did  falsely  and 
traitorously  preuare,  order,  wage,  and  lery,  a 
public  and  crnel  war  against  our  said  present 
•<if  ereign  lord  the  king,  then  and  ibere  com- 
mitting and  |»ernetrating  a  miserable  and  croel 
alaugbter  of  and  amongst  the  faithful  subjects 
of  our  said  present  sorereign  lord  the  king ;  and 
also  then  and  there,  during  the  said  war,  with 
force  and  arms  did,  with  the  said  trailori  and 
rebeb  so  assembled,  armed  and  arrayed,  as 
aforesaid,  falsely  and  traitorously,  agignst  the 
will  of  our  said  present  sorercign  lord  the  king, 
enter  inio,  and  take  poisciiion  of,  the  said  city 
of  Carlisle,  and  the  castle  thereto  bekogtog 
within  the  same  city  (the  said  city  and  mtle 
bein^^  a  city  and  castle  of  our  said  present  so- 
vereign lord  the  king) ;  and  the  sai«l  city  and 
caatle,  with  force  ainl  arms,  then  and  there  did 
falsely  and  traitorously  possess,  bold,  keep, 
maintain,  and  defend,  against  our  said  present 
■OTereign  lord  the  king,  against  the  duty  of  his 
allegiance,  against  the  peace  of  our  said  pre- 
sent sovereign  lord  the  kiny ,  his  crown  and 
dignltv,  and  also  against  the  form  of  the  statute 
in  socn  case  made  and  prorided. 

"  Witnesses, 
«  David  Gray, 
John  Vere, 
Jambs  Barclay, 


«<  A  True  Bill. 


Hugh  Douglass, 
Samuel  Maddock, 
Charles  Campbell,  Esq. 

Sworn  in  Court" 


The  Caption  of  the  Indictment  agunit  George 
earl  of  Cromertie  was  read,  in  the  like  form  as 
that  against  William  earl  of  Kilmarnock ;  and 
then  followed  the  Indictment ;  viz. 

<<  Surry.  The  jurors  for  oar  present  sove- 
reign lord  the  king,  upon  their  oath,  present, 
That  George  esri  of  Cromertie,  late  of  the 
town  of  Perth,  in  the  shire  of  Perth,  being  a 
subject  of  our  said  nresent  most  serene  sove- 
reign lord  George  the  second,  by  the  grace  of 
G(3,  of  Great  Britain,  France,  and  Ireland, 
kin^,  defender  of  the  faith,  and  so  forth,  not 
having  the  fear  of  God  in  bis  heart,  nor  having 
any  regard  for  the  duty  of  his  allegiance,  but 
bemg  moved  and  seducuNl  by  the  instigatioo  of 
the  dievil,  as  a  false  traitor  and  rebel  against 
our  said  present  sovereign  kNrd  the  king,  bis 
supreme,  true,  natural,  lawful,  and  undoubted 
aovereisrn  k>rd,  entirely  withdrawing  that  cor- 
dial love,  and  that  true  and  doe  obedience, 
fidelity,  and  allegiance,  which  every  sulnect  of 
our  said  present  sovereign  lord  the  king  should, 
and  of  right  ought  to  bear  towards  our  said  pre- 
«ent  sovereign  lord  the  king ;  and  alsodev^pmg, 
and,  as  much  as  in  him  lay,  most  wickedly jand 
traitorously  intending  to  cliange  and  subvert  the 
rule  and  government  of  this  kingdom,  duly  and 
ka)>pily  established  under  out  said  present  so- 


vereign lord  the  kmg,  aad  also  to  depoaa  and 
deprive  onr  said  present  soveretgii  lord  the  king 
of  his  title,  honour,  and  royal  state,  and  of  kfi 
imperial  rule  and  government  of  tUskiogdon, 
and  also  to  put  and  bring  our  said  pvcwnt  sove- 
reign kml  tne  king  to  death  and  noal  dartne- 
tion,  and  to  raise  and  exalt  the 


tended  to  be  prince  of  Wales,  during  tka  lifii 
of  James  the  second,  late  king  of  fiaftaad^ 
and  so  forth,  and,  since  the  oeoeaae  m  tka 
said  late  king,  pretending  to  be,  aad  taUaif 
upon  himself  the  stile  and  title  of,  king  af  Baf^- 
buMl,  by  tlie  name  of  James  the  thinly  to  Ike 
crown,  and  to  the  roval  stale  and  dignkj  ef 
king,  and  to  the  imperial  rule  and  govr 
of  this  kingdom,  upon  the  first  day  of  Dv 


in  the  19th  yearof  the  reign  of  our  said  preseot 
soverei^  lord  the  kingi  et  the  town  or  Perth 
aforesaid,  in  the  shire  of  Perth  afhreslud» 
with  a  great  multitude  of  traitors  and  ickalB, 
a^nst  onr  said  present  sovercigu  lord  Um 
kmg;  to  wit,  to  the  number  ef  a  thouaaod 
persons,  whose  names  are,  as  yet,  nnknewB  to 
the  said  jurors,  being  armed,  and  arrayed  in  a 
warlike  and  hostile  manner;  lo  wit,  wiife 
colours  dispUyed,  drums  beating,  pipes  play- 
ing, and  with  swords,  clubs,  guns,  pistola,  aad 
divers  other  weapons,  as  well  offimaive  as  da« 
feasive,  witli  force  snd  arms,  did  ftlotfy  aad 
traitorously  asseoible  aad  joiB  bimaelf  agaiaat 
our  said  preaent  aoveretga  lord  tha  kiBg ;  aad 
then  and  there,  with  force  and  arms,  did  faiaaly 
and  traitorously,  and  in  a  wariike  and  iioatiia 
laanner,  array  and  dispose  himself  agaiaat 
said  present  sovereign  lord  the  king;  aad 
aad  tnere,  with  force  aad  anas,  ia 
and  execution  of  such  his  wicked  and 
torous  inlentiona  and  pnrpoaea  aftreaaftd,  did 
fidsely  aad  traitoroualy  prepare,  order,  wag«» 
and  levy  a  public  and  cruel  war  againatearaaid 
present  sovereign  lord  the  king,  taea  aad  thera 
committing  and  perpetrating  a  miserabia  aad 
cruel  slaughter  of  and  amongst  the  fiiilkfiil 
sofafects  of  our  said  preaent  aovereign  lotd  tha 
king ;  and  also  then  and  there,  during  tkaaaid 
war,  with  force  and  arms,  did,  with  tha  aaid 
traitors  and  rebels,  so  assembled,  anned;  aad 
arrayed,  as  aforesaid,  falsely  aad  trailoroaBly, 
against  the  will  of  our  said  present  aofataiga 
lord  the  king,  enter  into,  and  take  aeaaassioa 
of,  the  said  town  of  Perth  (the  said  Iowa  u€ 
Perth  beings  town  of  our  amd  pttasutaafetaiyn 
lord  the  king),  and  the  said  towu  of  Peitb,  wttk 
force  and  arms,  then  aad  there  did  fjdssly  aad 
traitorously  possess,  hoM,  keep,  mamtaia,  aad 
defcad  against  our  said  present  satareiga  lord 
the  king,  against  the  duty  of  his  allegiaaea, 
against  the  peace  of  our  said  preaent  aovai  * 
k>rd  the  king,  his  crown  and  digwty ,  aad 
against  the  form  of  the  statute  in 
made  and  provided. 

"  Witnesses,  Hugh  Ross, 
David  Gray, 
John  M*Kat, 
James  Logie. 


«<  A  True  BUI. 


Bwoni  in  Court.'* 
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Tb«  CintloD  of  the  ladictment  igaiiMl  Ar> 
Ihur  lord  Balmerino  wu  md  in  the  like  form 
*i  that  B|;«iait  William  fari  at  Kilmarnock; 
mad  then  folliiir«t  the  Indictrarat ;  vis. 

"  Suny,  Tlia  jurats  for  Aor  preaent  •(»•• 
reiffn  lord  the  king,  upoo  (heir  oatb,  preaeot, 
llMt  Arthur  lord  BaintcHno,  late  of  the  city  of 
Cvliale,  ia  the  eoiintj  of  Cumberland,  htiog 
■  Mibject  of  imr  laid  nreient  most  lerene  ao- 
ToraiifD  lard  Geonre  lh«  aecoad,  bf  the  vraoe 
of  God  orGreat  BriUin,  Prtnoe,  and  Ir^and, 
lun|r.  drfander  of  the  failh,  and  so  forth,  oot 
haiiBglhefrarof  God  in  hi*  heart,  iwrbaTing 
an^  n^rd  for  iLe  duty  of  hia  allcgianca,  but 
kwK  mani  and  aeduced  by  the  inatieaiioD  of 
thede*il,  aaa  falie  traitor  awl  rebel  againil  oar 
•aid  prewnt  tovereiBii  lord  Ibe  kiog,  hia  ao- 
pmae,  true,  natural,  lawful,  and  undoubted 
M*«rei|rii  lord,  eotlTelj  witbdrawiog  that  cor- 
dial lote,  and  that  tme  ami  due  obedience, 
fiddil;^ ,  and  allrgiance,  which  everjr  anlgect  of 
oar  taid  present loterci^  lord  the  king  ahonld, 
•ad  of  right,  ought  lo  bear  towards  our  said 


TiBBg  (m  moch  as  in  him  lay) 
widMdIy  and  traitorouriy  inlenduig  to  change 
•at  nb*m  the  mlc  and  go*mmeDi  of  Ibis 
kiofdoB,  duly  snd  hanpily  estaUiabed  under 
•vr  said  pCMsat  torerMgn  lord  the  king ;  and 
Abe  to  dspoae  and  deprive  our  said  present  oo- 
T«i«ifii  terd  tbc  king  of  hi*  titl«,  honour,  and 
njal  state,  and  of  hi*  imperial  rule  and  gu- 
vonroent  of  this  kingdom ;  and  also  to  put 
ami  briog  oar  laid  preaeot  sorercign  lord  the 
Uag  to  death  and  final  destrodiop:  aitd  ta 
raise  aod.  exalt  tlN  penon  pretended  to  be  prinoe 
or  Waha,  daring  the  life  of  JamatUie  •eoond, 
laH  king  of  EoglaBd,  and  so  forth,  aad  siaoe 
Um  deeiaee  of  lEe  said  hrte  king,  preundiog  lo 
b^aod  taking  upon  bimsdf  ihe  stile  and  title 
oTkiiirof  Enghiod,  by  the  name  of  James  the 
tbird,  U  ibe  crown  ami  to  Ihe  royal  state  and 
digaityofkiav,  and  to  ibe  imperial  mleand 
fncrBBsotoTihis  kingdom,  upon  the  lOth  day 
«f  November,  ir  the  I9tb  jear  of  the  reign  of 
amt  aakl  present  aoTcrcij^  lord  Ibe  king,  at  the 
city  of  Carliils  afiireaaid,  in  the  county  of 
Canheriand  aforesaid,  wiib  a  great  multitude 
•f  bailors  and  rebels,  ^alnal  our  said  present 
WwrncignkHdllieking;  u  wit,  to  the  number 


a«l  arrayed  iu  a  warlike  and  hostile 
to  wit,  with  colours  displayed,  drums  .beating, 
pi^  playtDg,  and  with  swoinli,  clubs,  kuds, 
patois,  and  diiers  other  wenpon*,  as  well  o&eo- 
iiv*  aa  defensire,  with  fbrce  and  arms,  did 
&lsrijaadtraitm«uslyasKinMeandioiDbimwlf 
■gaiiMtoar  said  pmrnt  MTereigo  lord  ibcking; 
«m1  ihen  and  ibere,  wilb  force  and  artni,  did 
(ably  and  traitorously,  and  in  a  warlike  and 
ItoKib  manoer,arTay  aoddiapost  bimselfsgsinil 
•nr  said  present  ■evereign  lord  Ihe  kin^ ;  and 
tbeo  aud  there,  wilb  fiirce  and  arms,  m  pur- 
ion  of  snch  his  wicked  and 
li  snd  purpoen  afiireHid,  did 


falsely  and  tiaiuniualy  prepare,  order,  wage, 
and  lery  a  pnbSc  Bad  crdel  war  against  our 
said  preonit  *o*errigo  lord  the  king,  then  and 
there  commiHiDg  and  pernettaiing  a  miser^ile 
and  cmel  chiivUer  of  and  amongst  the  fiulb- 
fhl  snbjeeta  oTonr  said  present  sovereign  lord 
the  kin^;  and  also  then  ana  there,  during  the  add 
war,  with  force  and  arms,  did,  wilb  tbo  said  trai- 
tors  and  rebels,  to  asasmMsd,  armed,  and  ar- 
rayed, BB  albreaaid,  falasly  and  traitorously, 
r'nst  the  willof  our  said  present soremgn  lord 
king,  enter  into,  and  lake  posseaHca  of,  Ibo 
said  city  of  Carliilc,  and  Ihe  castle  Iboeto  be- 
longing witbin  the  same  city  (Ihe  said  city  and 
castle  MiM^  a  cityandcaaileofouraaidpiewnt 
anrerriga  lord  the  king),  and  tbesmd  aly  and 
caaile,  with  force  and  arms,  Ihen  and  there  did 
falsely  and  tiaitorooily  posarsa,  hold,  keep, 
maintain,  and  defend,  against  our  said  present 
aorereign  lord  the  king,  against  the  duty  of  his 
allsgisnoe,  against  the  peace  of  oar  said  pre- 
sent MtfeTeign  lord  the  kirt^,  bis  crown  end 
dignitT,  and  alM  against  tbo  form  of  ibe  stalnta 
in  suGO  caae  made  and  ptortded. 

"WilDcssef,  HoohDouolar*, 

John  Tsre, 

J  AMIS  BeacLAr, 

David  Grat, 

James  Logii. 
"  A  True  Bill.  Sworn  in  CourL" 

Xord  Bigk  Sie»ird.    la  it  yoar  kinhbipa' 
pleasure   Ibat  ibe  judgee  hare  leave  to   bo 


CUrk  of  tke  Ctok*.  Serjeant  at  Arms,  make 

Eroclamaiion  for  the  lieuieoant  of  the  Tower  lo 
rii^  bis  priaoDers  to  the  bar. 

Seijtant  at  Armt.  Oyes,Oyes,Oyet!  liea- 
ttnaot  of  the  Tower  of  LmdoD,  bring  forth 
your  pfisimen,  William  earl  of  Kilmarnock, 
George  earl  of  Ctuuiertie,  aod  Arthur  brd 
Balmerino,  lo  the  bar,  together  with  copies  of 
their  rcapectJTS  commilmenta,  pursuant  to  the 
order  of  the  Uouse  of  Lords. 

Then  William  ear)  of  Kilmarnock,  Georgie 
earl  of  Croraertie,  and  Artbur  lord  Balmerino^ 
were  all  brooeht  lo  the  bar,  by  the  dtputy-go- 
vemor  of  ilie  Tower,  hiring  the  axe  canted  be- 
fore them  by  the  genlleman  gaoler,  who  stood 
with  it,  on  the  left  hand  of  the  priaonen,  with 
the  edge  turned  from  them.  The  prisoners, 
when  they  sporoached  the  bar,  made  three  re- 
Terences  ;  and  then  fell  upon  their  knee*  at  Ihe 
bar.  The  denuly-gorenior  of  the  Tower  also 
delirered  in  the  copy  of  the  commiiment. 

L.  H.  S.   Your  lordships  may  rise. 

Then  the  prisoner*  rote  a[>,  and  boired  to  fait 
grace  the  lord  high  iteward,  and  to  the  Bonse 
of  Peers ;  which  compliment  was  retnined 
thcRfby  hi*  grace,  aod  the  Lords. 

E.  U.S.  Lstthecopy  oflbecommitmenlbe 


AS9i  SOGEOBGE  II. 

*■  namn  Bditt,  Aikc  of  NcwcmUc  iiMn|iii)i 

■Bd  chI  «f  Clan,  *iMODBt  Hugfaim, 

bana  Pdbaa  ef  LaiiyblMi,  knigbt  of  the 

MMMt  DoUe  crder  oTtbe  Girtor,  one  uTtiiv 

l^nl*  af  bit  mainly'*  naat  hanamvble 

1*11*7  CoukU,  and  priacipal  Bccnlarj'  of  i 

Slate,  dee.  I 

*'  Tbeae  am  in  bn  nnjnty'a  name  to  an- 

tboriH  aad  rMoira  *oa  to  tcoaifa  into  nw 

«MadTtbeba«aaorWilluini  cari  of  Kilntar-  , 


tMaaon,  in  loving  war  apiMi  Wm  majnij ; 
md  to  krtp  inrm  nfe  mni  doaa,  oalil  thry 
■baH  ba  drllvaml  liji  dug  eonna  of  law :  Aod 
ftr  BO  doiw,  Ibta  •hall  b*  yew  namnt.— Qivve 
M  Whiieball,  the  STIb  day  of  May  1T4S,  ia 
tbc  IDiliycarar  bi«M^feNy'iraifo. — Houu 
Nbwcutu.— To  Itw  rigfai  boDoaiable  Ibe  lord 
CarawalKi,  eonrtable  arbia  nwjtaty'*  Tewar  of 
IiOMdan,  and  in  hi*  abwnce  ici  tbelleDlentDtof 
Iba  taid  Tower,  or  bM  deputy.— Thii  ■■  &  iraa 
copy  of  Ibe  ofigioil  imrTairt.-^oaNwuui." 

Then  pfoelaniatioB  twTJng  haan  afain  madt 
ftr  ailcnce,  the  lord  Ufb  steward  ipaka  to  tbr 
yiiloueta  •■  Mlawa : 

L.  H,  S.  WiUian  earl  of  Kilmanioek, 
Gacfge  earl  of  Cmmertie,  Arlhur  lord  Bal- 
BeriiM;  yoor  lordahipi  are  brought  befen  ihc- 
BMat  anguit  judicature  in  lliia  kin|;il< 


are  of  the  lUMt  bdMMia  nanre,  ae  Ibe  Meoaa- 
lioo*  a^aioM  yn  arc  pMiadcd  npea  h  difht 
Ibundatwni:  They  art  »e  Iom  Ibaa  indiet- 
BWiita  for  Ivrjiog  war,  and  raiting' a  rebeliiofl 
againat  hi*  iBqicaty,  fenod  by  a  grand  Jury  of 
yeallMnen,  of  great  worth  and  «niiideraiio», 
n  Ibe  coenly  of  Smry,  upon  cfidcuoe  pn>- 
4uced  before  Ihcnt. 

Bui  iboDgb  ymr  cbarge  ia  that  weighty  and 
•oleuii,  it  i(  (till  bwt  a  cltarga,  and  immd  Id  all 
wch  dafeacn  aa  the  drcumatancet  of  vour  le- 
T«nJ  caaea,  tad  iba  rulei  of  law  atHl  juAioe 
trill  Bi'    ' 


■ggmut  the  Earl  cf  KHmarmodt,     [460 

I  erideaoe  and  joalioe:    Guilt  aloae  ean  take 
'  place  agaieit  you,  and  iDDOceooe  aloBa  can 

Your  firrt  couiidctatioB  will  be,  what  picaa 
lOfMtin  to  tliete  indictmenls ;  If  your  tard- 
ahi^  iball  |mt  yeufaelrca  upon  yoDt  iVial^  yuu 
aay  real  aMured  freaa  liie  matirta  1  have  al> 
rrady  meolwoed,  that  they  will  be  legrf,  fair, 
and  impaitial  ;  and  la  you  Mand  bare  la  n- 
ewer  lor  yon- eilaicei,  your  li*rs,yoar  baaeaii, 
aDd  yuur  poalenty,  it  a  incunbpnt  span  jmm 
le  rccoliwt  ^ouracjrei,  aad  fa  call  ep  aH  Iboaa 
ioecoure  ot  reaion,  diRcretion,  mui  lenpcr, 
which  you  arc  inaMcra  of. 

There  ii  a  circnaHtauea  in  your  eaae  wbidi 
ia  new,  and  raakea  it  unnectaeary  for  toe  M 
:  lay  much,  by  way  of  admoailioD,  Baaoemiaiir 
I  your  defence :  Your  hirdabifN  are  the  tint  m 
I  year  rvik  and  quality  who  liaea  boea  biUMhl 
I  ..^.. i-J^ -forhigh-tteM».Br — 


fcing'a  throDe :  It  it  the  great 
woparty,  the  liberty,  and  Kfi 
MCt ;  aod  it  ii  the  lecurity  of  tl 


Tbe  lair  ia  tbe  aolid  bana  anil  aapport  of  the 
■----'a  tbroDe:  It  it  the  great  bnltrark  of  Ibr 
1  Kfe  of  every  auh^ 
le  pririlegee  aud 
ItOiMura  of  tbe  peerage,  fiy  tliia  ineaauie, 
which  ia  UDiform  and  equal  to  cretr  member 
of  the  cominuDity,  your  actions  which  are  dow 
called  in  queatiori,are  thii  day  to  be  exaniioed 
and  judg^. 

It  your  hirdahtpa  are  ineocent,  thii  will  be 
one  granod  ol'  a  reaaooable  confidence  in  yonr 
pmeut  unhappy  drcouiitanoe* :  Bui  to  Ihit 
ecauiilcnitioD  your  own  thougbli  cunniit  fail  to 
add  anuther ;  I  meBO,  that  tbe  ruU-i  of  thia  law 
■re  la  be  expounded  iBi)  dispensed  loyoii  by  this 
Bloatriou*  aaemUy,   the  whole  body  ot    tlie 

»n — .¥>_:._  ;^  :_  whose  nofalc  and  di«- 

I  bar*  weight  but  j. 


rt  of  (ireat-BriliiD,  ii 
■cniing  toindi  nolbiDj^  c 


I 


(be  acl  HMda  ia  die  leigii  of  ew  great  dalii 
king  William  ibe  Ibird,  for  regubtiBg  oflViak 


tbeir  people,  and  tbe  inleieata  of  batli  are  be* 
eona  m  ciideaily  the  naw,  thai  the  regal 
•HKlim  baa,  aince  (hat  period,  bean  Eradenaly 
granted  to  bwa  fiir  the  tecMrhji  nf  t£a  aubjeai, 


ert   Dm*   bappy   leHbliAaial 

,-  ...I,  jraurlardabmaviUnewbaM 

tbe  beiieit  oTlbadaw  ia  iia  fitll  mMbI. 

Hefore  I  eondale,  1  an  by  otomaad  of  iba 
HoaaeM  acquaint yom-  lordtfaipa,  and  aH  Mhae 
pcnna  wbo  aliaU  bar*  oocama  to  aptak  to  the 
Cvurt,  dnriag  ibeie  Ttial*,  that  they  are  to  ad- 
dreas  themsclrei  to  the  Lonb  ia  genenl,  and 
not  to  any  kwd  in  particular. 

L.  H,  S.  Your  lonUhipa  will  do  well  to  gira 
aUentioo,  while  you  aru  terarally  anai^ed 
upon  your  iudiciiuenta. 

Here  the  ear!  of  Rilnunoch  waa  arraigned, 
in  ihe  form  oftlie  said  indictment  againiit  hiM, 
by  tbe  Clerk  ofihe  Crown  iollieKiug'ii-bench. 

CItrk  oft\t  Ciwrn. 
earl  of  Kiliiiirnuck, 
higb-ti 
Not  Qnilly  > 

Earl  el  £iAiwr«ocft.   GuiHy. 

L.  U.  S.  The  dinance  1  am  at  from  tbe  bar 
ia  ao  great,  lliai  I  am  not  sure  whether  I  heard 
yourlonlahin  Tigfai ;  end  therefore  danre  la 
aab  you,  Wlietlier  jou  tilead  Guilty,  or  Not 
Guiiiyf 

Karl  of  KiVmuniM't'.  Guilty,  my  lorda. 

George  earl  of  Cronierlie  was  airaicaad  ia 
Ihe  xime  manner,  upon  (ha  said  indieimcat 
agniost  liim. 

Clirl.  oj  iht  Cmtn.  How  say  you,  Geotm 
carl  of  Ctoatertie,  era  you  Uailijaf  this  high' 


mdf  9iUfi%f&r  High  Trtttmtu 

or  Not 


4«l] 

ircttMMi  wbartif  yoa  ftand  iMlieted, 
OMityf 

Emi^Crmnertie.  GaiUj. 

X.  If.  iS.  Not  perfectly  heariog  your  loH- 
■bif  *s  aaswer,  I  «Mitt  tnve  jmmi  the  tani*  troa- 
y*  St  I  did  tiie  earljof  lyUMcoock,  by  aaking 
y««r  kwdabti^  the  Mme  queetioo,  WbeUier  you 
wkad  Gttilty,  or  Not  Guilty  ? 
'boiI  ^C^cmeHie.  Guilty,  my  krdi. 

Attbur  lord  Balmerino  was  arrai^ed  id  the 
tame  omodct,  upon  dio  taid  indictmeot  agaum 


A.  D.  174& 


[4fit 


CLofihiCr.  Bow  ny  voq,  irtbar  lord 
BaliaenM,  are  yon  Gnilty  of  Ibis  bigb-treaaoB 
■rlMMofyoiiitaod  iwiieled,  or  Not  Guilty  ? 
«  Lard  ifaiWeriiio.  WiM  v«or  lorddii|ps  bo 
■loaMdAolKariiie,aadl  will  be  very  abort:  I 
Mvo  ady  two  or  tbrea  worda  to  aay  :  1  will 
Ml  talee  wo  your  tioK,  my  lards. 

X.  H  &  Year  fawdship  is  aow  airaigMd  ; 
and  Ihoiadictiiieiit  has  been  read  to  yo«:  now 
V  joar  lioae  to  pwad. 

Lord  Ba^menaorif  1  abauU  fdtad  fuiUy, 
lboi«  ia  oo  oocaaioo  to  speak  allor  that. 

X.  H.  S,  This  is  not  a  proper  time  to  apeak 
to  either  mattera.  It  is  my  duty  lo  inform 
yw  lordabip  ofllie  rales  of  law,  and  methods 
of fvooeediaif ;  wbich  require  that  you  alMuld 
Mt  plead  to  Ike  iadietnwnt. 

Lord  Balmerino,  Tkaa,  law  lords*  yoa  vii 

"  pB  aM  to  lake  up  aiore  or  your  lordakips' 

iSjhaalialsMfed;  fcr  1  oaoDot  plead  ^ailiy. 

iobakeaid:    I  will  not  take  op  your 

a'  Itaia.    1  waot  aa  aaawer  to  oao 

I,  aad  tboD  i  artU  plead. 

£.  H.  S.  If  your  lordsbip  has  aay  tbiaf 
aMl8riBl«yoii  may mealiaa it. 

Lord  Bmimerim.  My  larda,  if  there  be  My 
faoh  in  the  form  of  the  indictment,  or  if  it  is  ao 
laotty,  that  no  jadyacn  t  aao  be  ipiren  upon  it, 
I  mat  to  know,  whether  I  can  be  iadiotod 


£.  H.  8.  If  your  iordahip  baa  anyexaeptiao 
to  take  toihe  indietBMit  for  cnis-writbg,  asis- 
sfellaif ,  or  any  iafcnaaUly  of  that  uature, 
BOW  is  your  proper  time  to  ofier  auch«xoep- 

Lard  BaAarriao.  My  kirda,  I  am  iadieted  by 
Ika  title  lord  of  fialmeriao,  of  the  city  of 
Carlisle^  and,  I  am  aure,  that  is  no  title  ko- 
hmginff  to  me :  and  I  am  indicted  for  bciaif  at 
the  tKiag  of  bis  majes^'s  city  and  castle  of 
Carliale  OB  «he  MMh  of  Nofember ;  aad  J  can 
frave,  that,  at  that  tine,  I  'was  not  within  iC 
aailas  of  it  t  uow,  «iy  kirda,  will  ihat  be  of  any 
uaa  la  ao?  1  eaa  pme  I  was  19  aailaaoff; 
wkoB  4key  aay  1  waa  at  Carlisle 

OLtfthfCr.  Serjeant  at  Araia,  make  pso- 

toaatiOB  lor  aileocc. 

Berj.  M  Amu.  lOyea,  Oyea,  Oyas !  Oar 
Tiaigm  k>rd  the  king  doth  atridlly  ofaar^e 
oaoamand  all  manner  of  pcrasos  to  ikoep 
tmoapaiB  of  inuirisoament. 

X.JI.&  iiylolUBalmeriiio;'youhB»tiiBado 
two  ah|ecinai>af  diliereat  natures ;  tlie  £rst 
•flkauiiita4ka>addiiMiof  plane  giveo  to  you 


m  this  indidmant ;  and  the  other  gota  to  tka 
tact  iboreby  charged  upon  you.  As  to  the  6insl« 
I  must  inform  your  lordship,  that  the  wordf 
*  late  of  the  city  of  Carlisle  in  the  county  of 
Cumberland,'  are  not  madepart  of  your  tiHe, 
but  are  only  ao  addition  of  plaoe,  which  tba 
kiw,  ibr  good  reaaoos,  reqoirea  to  be  inanlnd 
by  way  of  descriptioB  of  the  defendant  in  all 
indictments;  ana  it  is  mast  commonly  takon 
from  that  place,  where  the  cruneishy  such  ia^ 
dictmeat  chai|Eed  to  ha? a  been  ooiBBUtted.  As 
to  your  other  oljection,  it  relates  to  the  fiiot  al- 
leged in  the  indictment,  and  will  depend  upon 
theevidenoe;  which  caaaot  he  entered  into  tili 
your  lordship  has  pleaded. 

Lord  Baimtrimo.  Then,  my  lords,  though  I 
could  prof  e  I  was  elsowbaro,  it  would  ha  of  a# 
use  to  me  at  all? 

L.  H.  S,  Your  Wrdabip  mistakea  bm  ;  1 4# 
net  tell  yon  so ;  bat  only,  that  this  your  laal 
o^eotMn  cannot  be  taken  into  ooasideratioo,  ti| 
after  you  hare  pleaded^  and  the  avidaaee  af* 
peara. 

Lord  Balmerimo.  I  can  make  it  appear,  Ikal 
I  was  not  at  Carlisle  at  thattina* 

L.  H.  S.  J  hare  acqiiainfced  your  jordahim 
according  to  my  doty,  with  tke  rodhod  of  pro« 
oeeding,and  the  proper  time  for  making  use  of 
your  obiectioo.  It  must  be  leA  to  your  conai^ 
deration,  bow  far  you  think  it  for  your  ad? aa- 
tage  to  insist  upon  it 

CLijfikiCr.  Arthur  lord  BakaerinOp  ara 
you  Guiky  of  the  high -treason  whereof  you 
atatfd  iiodicted,  or  Not  Guihy  ? 

Lord  Bo^mmno.  Not  Guilty,  my  lords. 

a.  of  the  Cr.  Culprit,  bow  will  your  lord^ 
abip  be  tried  r 

Lord^Bo/flMrifio.  By  God  and  my  peers. 

CLcftheCn  Godacndyourlonlsbipagood 
deliverance.  ^ 

L.  H.  S.  Let  the  hentenant  of  the  Tower 
lake  my  lori  Kibnaraock  and  my  lord  Cio- 
snertte  from  the  bar« 

These  two  k>rds  were  then  taken  from  tha 
bar  by  the  lieuteoant  of  tlie  Tower ;  who  re- 
turned again,  and  stood  on  the  right  hand  of 
lord  Balmeduo ;  the  gentleman -gaoler  stand* 
ing  all  the  time  on  his  left  band,  with  the  axe 
turned  from  him. 

CI.  of  the  Cr.  Seijeaat  at  arms,  nnake  pro- 
clamaiioa. 

Serj,  at  Arms,  Oyes,  Oyss,  Oyes !  all  man- 
ner of -peraons,  that  will  gif  e  «?  idejice  on  behalf 
of  our  sot ereiga  lord  (he  king,  against  Artkar 
■lord  fiaknerino,  the  ynsnuer  ai  the  bar,  Ivt  theai 
cease  forth,  aad  Ihey  shaH  be  beard  ;  for  now 
keetanda  at^bebar,  upon  his  delirerande. 

L.  H.  S.  My  lords,  the  distance  of  thbplaea 
from  tbebar  is  ao  gntat,  thati  roust  desiivyour 
lordships  leave  to  go  down  to  the  table,  for  tha 
coorenience  of  'hearing. 

Lorcii.  Ay,  ay. 

Then  bisXSraoejvmirodlo  the  •Wool-paAi 
and  delivered  the  White  Staff  to  be  haM  hj 
the  CksiiikimiB   Klahar  4if  4ha  JSJadt  JBodi 
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who,  during  the  whole  Triil,  alwayi  received 
and  delK'ered  back  the  White  Staff  upon  hit 


t9ir  Richard  Lloyds  coaneel  for  the  king. 
May  it  please  your  lord^ihipe;  Arthur  hird 
Bdmerino  ttands  indicted  at  your  lonlthips"  bar 
ftr  high- treason ;  and  the' charge  against  him, 
in  the  indictment,  is.  That  he  being  a  subject 
of  our  present  most  serene  sorereign  lord  lung 
Geoige,  and  not  haring  any  regard  fbr  the 
doty  of  hia  allegiance,  as  a  fidse  traitor  and 
febel  againet  our  sovereign  lord  the  king,  his 
wpieaie,  true,  natural,  and  lawful  sof  ereign, 
•nd  withdrawing  that  cordial  love,  and  true 
and  due  obedience,  which  every  sulgect  of  his 
BMueMy  shouki  and  ought  to  bear  toward  him ; 
and  wickedly  and  traitorously  devising  and 
intending  to  change  and  subvert  the  rule  and 
fOvenMBent  of  this  kingdom,  and  to  depose 
and  deprive  his  majesty  of  his  title,  honour, 
and  rojral  state,  and  imperial  rule  and  govem- 
Bient  of  these  kiittdoms,  and  to  put  uA  bring 
hmi  to  death  and  final  destruction,  and  to  raise 
and  exalt  the  person  pretending  to  be  prince  of 
Wales,  during  the  life  of  James  the  second, 
and  since  pretending  to  be,  and  taking  upon 
IrioMelf  the  stile  and  title  of,  king  of  England, 
1^  the  name  of  Janes  the  third,  to  the  crown, 
and  to  the  imperial  rule  and  government  of 
this  kinffdom;  that  he  did,  upon  the  tenth 
day  of  November,  in  the  nineteenth  year  of  his 
present  majesty's  reiffu,  at  Carlisle,,  in  the 
county  of  Cumberland,  with  a  multitude  of 
rebels,  armed,  and  arrayed,  in  a  warlike  and 
Imstile  manner,  with  arms,  as  well  offensive  as 
defensive,  assemble  themselves  together;  and 
then  and  there  dkl  felsely  and  traitorously 
array  themselves,  with  feroe  and  arms,  against 
our  said  lord  the  king :  and  then  and  there  did 
levy  a  pnblic  and  cruel  war  against  the  king, 
and  make  a  miserable  and  cruel  slaughter  of 
his  majesty's  subjects,  and,  with  the  said 
traitors  andf  rebels,  so  armed  and  arrayed,  did 
enter  into,  and  take  possession  of,  the  said  city 
and  castle  of  Carlisle,  the  same  being  a  city 
and  castle  of  our  said  lord  the  king,  and  did 
felsely  and  traitorously  keep  and  defend  the 
same  against  our  said  lord  the  king,  against 
the  dnty  of  his  allegiance,  against  the  peace  of 
our  Saul  present  sovereign  lord  the  king,  and 
against  the  form  of  the  statute  in  such  case 
nrade  and  provided. 

My  lordfi,  to  this  indictment  he  has  pleaded. 
That  he  is  not  guilty :  it  is  incumbent  upon  us, 
who  have  the  honour  to  serve  the  crown  in 
this  prosecution,  to  prove  this  guilt  upon  biro ; 
and  then  nothing  remains  for  us,  but  to  pray 
your  lordships' judgment  accordingly. 

Mr.  Serj.  Skinner^  the  King's  Herjeant. 

My  lords ;  T  am  counsel,  in  this  cause,  for 
the  lung,  against  the  unfortunate  peer  at  your 
lordships*  Uir ;  who  stands  accused  of  a  crime, 
the  highest  which  is  known  to  the  laws  of  this 
realm. 

For  high  treason  comprehends  all  other 


offences :  murder  and  rapine  aeeuoipaay,  and 
are  closely  connected  with  higb-treaioa  j  and 
waste,  destruction,  and  femiac^  aia  the  BMrka 
it  leaves  behind. 

To  be  guilty  of  the  lowest  of  thaae^  aa  a 
single  offence,  wouM  be  abhorrent  to  a  pavaoa 
of  anoUeheart:  tobeguil^f  ofeaali  ar  these 
offences,  is  such  a  weight  or  crima,  aa  wankl 
depress  and  bear  down  a  noble  mind:  jakaoch 
is  the  case  of  that  unhappy  peraoa»  wha  is 
guilty  ofthe  crime  of  hiffh- treason.  ^ 

1  will  not  bring  a  raifing  aoonsatMNi  against 
this  unfortunate  tord  :  indeed,  the  oAnoe  can- 
not admit  of  agmvation :  hut,  whaa  I  con- 
sider the  inevioXle  rum  which  most  hava  he- 
fellen  our  country,  if  thaaa  perafaaaM  dUaigus 
had  taken  their  effiset ;  the  total  anhtrniaa  of 
our  religions  and  civil  Hberties ;  1  than  oannol 
help  laaBMaling  that  neitber  high  hiaad,  nor 
those  generous  sentiiDenta  of  gratiHida  aad 
humanity,  which  are  asoally  inpburtad  in  a 
noble  breast,  that  thaaa  could  not  ratrain  a 
high-bom  peer  from  engaghig  ia  thaaa  wiefced 
councils;  the  uniting  in  which  is  a  stain  lo  his 
honour,  and  will  be  a  mark  of  iafemy  to  his 
posterity. 

For  tlie  most  grievous  thought,  la  this  un- 
happy lord,  must  be,  that  the  eoosequaaces 
of  his  crime  will  affect  his  deaoaadaott :  He 
was  their  root  of  honaar ;  ha  now  derifUi  ta 
them  disgrace  and  infeaiy. 

But  the  law  in  this  proceeds  with  mat  m- 
son  and  iustice :  the  punishasant  of  tha  gnilty 
person  alone  may  not  he  soflioisnt  to  deler  sea 
mm  tlie  commissioo  of  this  crime:  ha  may 
he  so  hardened,  as  to  think  his  own  suffering 
to  he  light ;  but  he  may  lament  for  the  fata  of 
his  children  snd  family :  such  likewise  were 
tha  laws  of  nations  tha  most  fensed  for  their 
rule  and  polity. 

in  this  House,  so  eminently  distinguished 
fbr  learning  as  wdl  as  honour,  1  want  no  apo- 
logy, when  1  repeat  the  opinion  of  the  great 
Roman  lawyer  and  orator,  upon  this  suluact: 
Tally  states  this  as  an  obfoc^ioa;  aadlsuMiit, 
that  he  gives  an  answer,  natural  and  allBOting : 
his  words  are : 

**  Nee  vero  me  fogit,  qukm  sit  acerhum  na- 
rentum  scelere  filiorumi  posnis  lui;  sed  doc 
prHNslar^  legibus  comiMuatum  est;  ut  oaritas 
liberorum  amidores  parentes  rripublicsi  red- 
deret." 

ilebellion  surely  is  the  sin  of  witchcraft ; 
otherwise  what  can  enffajge  a  person  ia  an  at- 
tempt to  destroy  the  relii^ious  and  civil  libertiea 
of  his  country,  though  in  the  same  ruin  he  thus 
involves  the  fete  of  himself  and  his  posterity  ? 
Our  religion  is  a  reasonable  service ;  its  eats- 
bUshment  is  the  law  of  the  land;  and  for  a 
Protestant  peer  to  endeavour  to  eztirpata  this 
our  most  holy  religion,  and  to  introduce  super- 
stitkni  and  idoUtry  amoujg^  us,  is  a  prouooitioD 
as  absurd  as  transubstantiation :  our  civu  rights 
roust  have  fallen  a  sacrifice  to  tha  ambitioaof 
Prance;  fbr  it  was  a  vain  imagination,  to  tluuk, 
that  France  wonkl  hi  eariiest  have  set  any  king 
over. us.    WlMierar  ia  a  Britirii  kinf,  aMit,  in 
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UmiB,  at  tally  ad  upmi  Britith  priodplet: 
from  that  BMMiail  he  'm  cqnaUv  an  enemy  to 
FkmDee»  M  ainr  of  tlia  boldeaC  or  beat  of  hit  pre- 
deoanora.  France  knows,  and  will-  pnraue, 
her  Dataral  intereet  t  to  make  ns  tribntary.  to 
laaka  oa  provincial^  to  deitroj  us  at  a  nation, 
WIS,  and  most,  and  can  only  be,  the  tme  design 
nfFVanca. 

Bot  the  genioa  of  the  nation  exerted  itself  in 
tha  cause  ^  liberty,  under  the  command  of  his 
-royal  highness  the  dnke ;  and  mhok  we  consi- 
der oar  mislbrtnyes  noder  former  leaders,  and 
how  the  true  Ei^ish  valour  prevailed,  when 
animated  and  innuenced  by  the  prssence  and 
flsample  of  oo  mat  a  commander,  we  may 
jnsdy  apply  to  nia  royal  highness  what  was 

~  ~  of  ScipM,  <  tantns  exercitns,  quantoa  im- 


Before  I  come  to  the  particuhtf  part,  which 
the  lord  at  the  bar  has  %Aed ;  it  may  be  necea- 
•ary  to  give  a  short  history  of  this  unnatoial 
teMlion :  and  here  the  names  of  the  two  nn- 
fbrtnoate  peers,  who  have  Just  confessed  their 
l^illat  your  lordships'  bar,  most  oftoa  occur. 
In  June  1745,  the  son  of  the  Pretender  land- 
ed in  the  west  highlands  of  Scotland :  few  then 
were  his  company  or  followers ;  but  the  cloud, 
which  seemed,  at  firrt,  to  be  no  burger  than  a 
inan'a  hand,  quickly  gathered,  and  blackened 
that  part  o^*  tne  hemisphere.  The  first  who 
appeared  were  the  Macaonalds  and  the  Came- 
rona,  men  filmed  for  rebellious  acts :  they  were 
•ooDJoioed  by  the  duke  of  Perth,  the  m&rquis 
#f  Tollibardine,  lord  Elcho,  and  lord  George 
If  oiray  ;  and  when  they  came  to  Perth,  their 
Baaiber  Was  5,000  men;  from  thence  they 
nibrcbcd  to  Edinburgh,  and  there  they  nro- 
daisMd  the  Pretender;  and  soon  after,  8ep- 
femberthe  Slst,  followed  the  battle  of  Preston 
Pins,  1  wish  that  we  could  foiget  the  mia- 
eairiagea  of  that  day ! 

In  October  the  Pretender's  son  waa  joined  by 
ttiother  body  of  rebels,  under  the  command  of 
the  earl  of  iilmamock  i  his  lordship  msde  his 
Crst  appearance  on  the  baaks  of  the  nver  which 
dMdea  England  from  tBcotland ;  here  I  wish, 
lor  the  sake  of  the  nation,  and  for  his  own  sake, 
that  the  noble  lord  had  made  some  stop,  and 
had  well  considered  the  enterprize  on  which  he 
waa  going;  couM  he  have  then  foreseen  the 
oalamilies,  which  his  rash  undertaking  has 
brought  upon  his  native  country ;  could  he  have 
then  beheld  with  his  eyes  the  rapine,  the  vio- 
leooa,  snd  the  oppression,  which  nave  ensued ; 
the  opposition  of  the  son  to  the  father,  of  the 
brother  to  the  brother,  and  how  all  the  charities 
ef  one  man  to  another  were  destroyed ;  could 
fee  have  fbreseen  his  own  shameful  retreat,  and 
flnal  overthrow,  his  feel  had  never  passed  the 
httrin  of  that  river. 

From  thence  they  marched  into  Enghind, 
hid  siege  to  Carlisle,  and  took  it ;  and  here 
ngam  they  proclaimed  the  Pretender:  From 
thenoa  they  went  to  Penrith,  and  to  many 
odber  places  in  England,  till  they  came  tu 
Oari^ :  in  this  town  they  heard,  that  his  royal 
lijflHaehs  the  dnke  was  advancing  towards  theuu 
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Here  rebellion  grew  pale ;  the  fame  of  the 
duke's  approach  made  them  retreat:  the& 
march  was  expeditious ;  yet  they  left  behind 
them  so  many  marks  of  their  cruelty  and  bar- 
barity, as  if  their  only  design  was  to  plonder 
and  destroy. 

His  royal  highness,  with  a  detachment,  par- 
sued  the  r^eb  to  Clifton  ;  and  it  is  doubtfnl, 
whether  their  cowardice  or  cruelty  was  here 
the  most  remarkable :  they  fled,  and  yet,  in 
their  haste,  they  took  time  Ut  murder  the  king'a 
soldiers,  who  lay  wounded  on  the  ground: 
from  hence  they  got  back  to  Cariisle,  and  from 
thence  proceeded  to  Dumfries  and  Glasgow. 
And  here  1  must  remember  the  noble  seal  and 
firmness  which  the  magistratea  and  citizena  of 
Glasgow  expressed  for  their  royal'  maater,  our 
most  gracions  sovereign;  they  paid,  indeed, 
most  heavy  exactions  for  thia  their  loyalty ; 
which  remain  like  so  many  scars;  hot  the 
wounds  were  henooraUe. 

From  thence  they  marched  to  Bannock- 
biim,  and  so  to  fituiings  here]  they  were 
joined  by  the  eari  of  Cromertie,  sind  then  laid 
siege  to  fikiriing  Caatlei  this  occask>ned  tiie 
battle  of  Falkirk :  to  this  place  the  lord  fial- 
merino,  the  priaDner  at  the  bar,  marched  at  the 
head  of  his  regiment :  here  the  rebeb  retired  ; 
but  victory  was  reserved  for  bis  royal  highness. 
But,  before  I  leave  this  field,  I  must  lament  the 
fiila  of  a  valiant  soldier  and  commander  ; 
wounded,  indeed,  in  the  field  of  battle,  but  af- 
terwards murdered  in  cold  blood ;  let  one  more 
mark  of  infomy,  at  lesst,  be  fixed  on  this  rebel- 
lion, for  this  murderous  act,  committed  on  so 
worthy  and  brave  a  gentleman. 

From  Falkirk  the  rebels  retired  to  Stirling ; 
firom  thence  into  the  highlands,  those  hills  of 
the  robbers :  after  some  txme  they  joined  again 
at  Inverness ;  they  attacked  Fort  George,  Uien 
in  the  possession  of  his  majesty's  forces,  and 
took  it ;  they  took  Fort  Augustus,  and  demo- 
lished it;  before  Fort  WilUam  Ihey  met  with 
a  repulse :  firom  thence  they  marched  to  Cul- 
loden  field;  a  bloody  field!  where  fell  rebel- 
lion, I  hope,  never  to  riae  again.  To  point  out 
the  conduct,  to  celebrate  the  courage  of  his 
royal  highness, to  paint  the  glory  of  that  memo- 
rable day,  is  an  attempt  too  oolJ :  the  gratitude 
of  the  nation,  the  united  thanks  of  the  parlia* 
ment,  and  the  approbation  of  his  royal  father, 
shew  the  greatness  of  the  merit  by  the  richness 
of  the  rewanl. 

My  lords,  the  particular  circumstances  at- 
tending the  case  of  the  unfortunate  peer  at 
your  lordships'  bar  are  considerable:  hu^h- 
treason  is  an  ofience  foul  and  black  in  itself;  it 
wants  no  cotouriog  to  make  it  appear  more  de* 
formed  and  hideous ;  but  the  lord  Balmerino 
has  heightened  every  feature  of  this  deformity ; 
he  waa  in  the  service  of  the  king,  a  captain  in 
the  regiment  commanded  by  the  lord  Shannon ; 
not  only  therefore  by  his  oath  of  allegiance,-  aa 
a  subject,  bot  by  his  military  oath  as  his  ma- 
jesty's soldier,  as  a  soldier  trusted  by  his  sove« 
reign  with  a  command,  he  Wy^  under  the 
strongest  obligationi  to  bo  fiiithfel ;  bat  ha  hf« 
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trajred  tkii  trust ;  he  deserted  his  station,  in  the 
which  f  irtne  bid  him  stand. 

As  a  reward  for  his  treachery,  the  prisoner, 
my  lords,  was  advanced  to  be  the  captain  of  the 
second  troop  of  life-guards  attending'  on  the 
person  of  the  Pretender's  son  :  we  shall  shew, 
that  soon  after  the  city  of  Carlisle  surrendered 
to  the  rebels,  the  prisoner  entered  that  city  at 
the  head  of  his  troop,  with  bis  sword  drawn, 
colours  displayed,  and  drums  beating;  he, 
dressed  in  the  uniform  of  the  regiment,  with  a 
white  cockade  in  his  hat :  he  went  the  same 
progress  through  the  several  places  in  England 
with  the  rebel  army,  an  army  of  locusts ;  as 
they  went,  they  devoured  the  land:  before 
them  was  plenty,  behind  them  destruction  and 
desolation :  he  was  present  at  the  several  places 
and  times  when  the  Pretender  was  proclaimed ; 
and,  on  the  return  of  the  rebels  into  Scotland, 
be  appeared  in  all  places  at  the  head  of  his 
troop :  he  commanded  them  at  the  battle  of 
Falkirk  ;  and  with  them  he  was  defeated,  and 
made  a  prisoner,  in  the  field  of  Culloden. 

To  answer  for  these  treasons  is  this  tknfortu- 
na*e  peer  now  brought  to  yodr  lordships*  bar : 
an  awful  tribunal  *  the  illustrious  jndi^es  who 
here  preside,  are  under  the  strictest  obligation 
to  do  impartial  justice;  for  their  only  oath  is 
their  honour :  to  this  tribunal  we  submit  the 
cause  of  the  king",  and  of  our  country :  we  will 
endeavour  to  prove  the  fact ;  and  then  we  shall, 
with  all  deference  and  submission,  expect  your 
lordships' judgment. 

All.  tlen.  May  it  please  your  lordships ; 
Your  loritships  have  heard  the  nature  of  the 
charge  against  the  noble  lord  at  the  bar,  as  it 
is  laid  in  the  indictment ;  and  have  likewise 
heard  the  rebellion,  in  which  he  was  engaged 
traceil  frntn  its  rise  to  its  happy  conclusion, 
'twere  is  little  room,  in  a  case  so  notorious,  for 
me  to  trouble  your  lordships  in  the  opening. 
But,  as  the  crime  charged  on  the  noble  lord,  is 
part  of  that  great  treason  \\\iw\i  was  aimed 
acrainst  his  majesty's  throne  ai\d  royal  person, 
it  may  he  incumbent  on  me  to  say  something 
upon  this  very  solemn  occasion. 

Aii«J  hoirerer  disagreeable  it  must  be,  to  pro- 
secute and  try  a  noble  person,  one  of  your  lord- 
ships high  order,  for  a  crime  of  this  nature, 
iniblic  justice  requires  it,  and  it  must  l>e  sub- 
mitted to.  £ven  3'onr  lordships,  from  your 
p-eat  regard  to  your  king  and  country,  will  be 
easy  in  the  discharge  of  that  part  of  it,  which 
belongs  to  your  lordships. 

As  the  noble  lord  has  thought  proper  to  plead 
not  guilty,  and  thereby  put  the  proof  of  his 
guilt  on  the  kin(;'s  counsel ;  there  are  two 
things  that  trill  fall  under  your  lordships'  con- 
sideration :  The  one,  relating  to  the  nature 
of  the  crime ;  the  other,  to  the  proof  in  sup- 
|>ort  of  it. 

As  to  the  former,  your  lordships  can  have 
no  trouble :  it  is  a  charge  of  high  treason,  in 
levying  war  against  his  majesty  ;  a  crime  de* 
clai-ed  to  be  so  by  the  express  words  of  the  sta- 
tute of  the  26th  of  Edward  the  3d,  framed  on 


purpose  for  the  eaM  and  safety  of  th«  sidgeci  ; 
to  remove  that  anxiety,  which  attended  the  ob- 
scurity of  the  law,  in  a  point  of  the  greateit 
importance  to  themselvei  and  their  p(»te«ity  ; 
and  to  reduce  the  law  of  treasons,  which  before 
lay  bid  in  the  breast  of  the  judges,  to  certaiiity : 
or,  if  that  law  had  never  been  mside,  this  ia  one 
of  the  sorts  of  treasons  that  never  did  admit  ef 
a  doubt ;  and,  if  the  noble  prisoner  bad  impar- 
tially consulted  his  own  breast,  it  moat  nave 
told  him  it  never  could. 

As  that  act  makes  it  necessary  to  eonviction, 
that  the  treason  should  be  proved  by  sonie 
overt  act ;  it  has  been  usual,  m  indictments  for 
this  species  of  treason,  not  only  to  charge  the 
levying  war  generally,  but  to  specif  those  cir* 
cnmstances  of  hostility  which  osmuly  accem* 
pany  it,  as  a  kind  of  overt  act ;  such  as  join- 
ing himself  to  great  numbers  of  other  traiton, 
armed  and  arrayed  with  various  sorts  of  wea- 
pons in  a  warlike  manner,  with  ooloun  dip- 
played,  drums  beating,  and  the  like:  these 
circumstances  are  charged  in  the  prewnt  in- 
dictment ;  to  which  another  moie  particular 
overt  act  is  added,  of  entering,  possessing, 
and  detaining  the  city  of  Carlide  af^nst  hie 
majesty. 

If  these  charges  are  proved,  the  conieqaence 
cannot  be  disputed.  This  brings  me  to  that 
which  alone  will  demand  ^our  lordshipa  par- 
ticular attention  ;  how  this  charge  is  brought 
home,  in  point  of  evidence,  to  the  prisoner  at 
thebac 

And  in  this  likewise,  I  believe  I  may  ven- 
ture to  say,  your  lordshipa  will  have  no  diffi« 
culty ;  but  you  will  have  that  great  satisfac- 
tion, of  being  perfectly  clear  in  the  judgment 
you  shall  give. 

The  charge  is  not  of  that  nature,  which 
rests  principally  in  the  breast  of  the  offender, 
to  be  discovered  and  proved  by  a  variety  of 
circumstances,  set  together  and  connected  hj 
art,  to  6nd  out  the  secret  designs  of  conspi- 
rators. It  consists  in  a  great  number  of  facts, 
done  in  open  day -light,  in  the  face  of  the 
world,  avowed  and  justified,  and  in  which  the 
noble  lord  did  not  rely  on  the  secrecy  of  bis 
treason,  but  the  power  of  the  traitors,  for  hia 
defence. 

Your  lordsliips  therefore  will  permit  me 
very  shortly  to  point  out  some  of  those  facts, 
which  will  be  fully  proved  by  the  witnesses :  I 
don't  mean  to  enter  into  a  detail  of  what  passed 
during  the  course  of  the  rebellion  ;  but  only 
to  touch  on  those  matters,  which  will  directly 
affect  the  prisoner,  and  shew  the  particular 
part  he  acteid  in  this  great  scene  of  treason  and 
confusion. 

The  noble  prisoner  seems  to  have  en- 
gsged  early  in  the  rebellion.  Whether  it  waa 
ow  ing  to  that,  or  his  former  attachments,  he 
soon  obtained  a  trust  about  the  person  of  the 
IVetender's  son  ;  which  could  be  reposed  in 
none  but  the  most  zealously  affected  to  that 
cause.  He  was  made  the  commander  of  the 
second  troop  ofhorse  called  his  life-guards. 
In  this  post,  he  accompanied  the  rebel  imj 
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in  their  first  march  into  England,  and  entered 
Carlble,  at  the  head  of  his  troop,  in  November 
last.  In  the  same  command  be  followed  them 
through  the  counties  of  Cumberland,  Lancaster, 
Cheshire,  Staffordshire,  and  part  of  Derby- 
shire, till  they  came  to  Derby  ;  and  when  they 
were  stonped  there  by  the  approach  of  his 
royal  highness  the  duke,  and  forced  to  fly  be- 
fore him  hy  the  way  they  came,  he  kept  with 
them  in  their  flight,  and  entered  Carlisle  a  se- 
cond time,  with  his  troop.  He  did  not  wait  till 
his  royal  highness  came  up,  but  with  the  rest 
of  the  rebel  army,  except  the  garrison,  conti- 
nued his  flight  mto  Scotland.  He  went  with 
them  to  GlasfiTow,  and  Stirling,  was  present  at 
the  battle  of  Falkirk,  and  though  not  nerson- 
ally  engaged,  was  drawn  up  at  the  head  of  his 
troop,  to  support  tlie  rebels  that  were.  He 
stiU  continu^  to  attend  the  rebellion  in  all  its 
stages,  till  the  same  great  commander,  who 
give  the  first  check  Ao  its  progress,  put  a  final 
end  to  it  at  Culloden. 

Yom  lordships  will  see  him,  by  the  evidence, 
in  all  the  places  I  have  mentioned,  clothed 
in  the  onirorm  of  the  rebel  guards,  with  a 
white  cockade,  his  sword  drawn,  headin&f,  com- 
manding, and  leading  his  troops,  guarding  the 
P^tender's  son,  proclaiming  the  Pretender,  en- 
tering and  seizing  his  majest3r's  towns,  and 
acting  as  an  enemy  in  his  majesty's  dominions, 
in  open  defiance  of  the  laws,  and  to  the  infi- 
nite mischief  of  his  majesty  and  his  subjects ; 
and  all  this  with  a  direct  view  of  dethroning 
liis  majesty,  extirpating  his  royal  family,  and 
setting  up  a  Popish  Pretender  in  his  rooiu. 

The  several  instauces  of  his  lordship *8 
marching  with  the  rebels  in  a  hostile  manner, 
will  be  so  many  distinct  proofs  of  the  first 
part  of  the  charge  ;  and  the  particular  acts  of 
nil  entering  and  continuing  in  Carlisle,  in  the 
same  hostite  manner,  will  fully  proi-e  the  second. 

1  have  stated  all  these  things,  not  because 
they  are  all  necessary  to  the  conviction  of  the 
none  lord,  hut  for  the  clearer  manifestation  of 
his  guilt.  A  very  small  part  of  these  facts 
W01M  be  sufficient,  if  proved  to  your  4ordships' 
Mtisfaction :  nor  would  it  avail  his  lordship,  if 
we  should  fail  in  the  proof  of  any  part  of  the 
charge  on  the  very  day  it  is  laid  m  the  indict- 
ment, IS  the  noble  lord  vainly  seems  to  think. 
Hie  iprecise  point  of  time,  as  it  is  in  its  own  na- 
tive immaterial  to  the  guilt,  is  equally  so  in 
tiie  fbms  of  onr  law. 

All  that  remains  is  to  call  the  witnesses ; 
which,  I  doubt  not,  will  fully  make  out  the 
Ihcts  we  hare  stated. 

^  Jokn  Strange,  My  lords,  we  will  now 
proceed  lo  call  our  witnesses. 

Lord  Balmerino.  My  lords,  may  I  be  heard  ? 
I  thcugbt,  when  a  person  was  indicted,  if  there 
was  any  one  article  in  the  indictment  that  was 
not  good  agauist  him,  thst  all  the  rest  waft  good 
fbrnotbuttT* 

X.  J7.  £  Yon  most  hear  the  evidence.  This 
aipaot  DOW  ho  determined  till  the  e? idsnce  is 


Lord  Balmerino,  Will  your  lordships  please 
to  examine  them  as  to  the  time  of  my  being  at 
Carlisle? 

L,  H.  S.  The  King's  Counsel  must  proceed 
in  their  own  method,  provided  they  proceed  ac- 
cording to  law. 

I/ord  Balmerino.  My  lords,  I  humbly  thank 
you  foryour  advice. 

L.  U,  S.  Would  your  lordship  have  counsel 
assigned  you  ^ 

Ix>rd  ialmerino.  No,  my  lords,  I  donH  want 
any. 

Sir  John  Strange,  Call  William  M*Gliie. 

William  M^Ghie  sworn. 

Sir  John  Strange,  Look  at  the  noble  lord  at 
the  bar.    Do  you  know  him  ? 

M^Ghie,   Yes  ;  I  know  him  very  well. 

Sir  J.  Strange,  Pray^  will  you  acquaint  my 
lords,  whether  you  saw  him  at  any  time,  and 
where,  in  the  rebel  army  ? 

M'Ghie,  I  saw  the  noble  lord  at  Carlisle, 
going  and  coming. 

Sir  J.  Stranee.  Do  you  mean  the  noble  lord 
at  the  bar  T^SfGhie.  Yes,  I  do. 

Sir  J.  Strange.  Pray,  do  you  recollect  the 
first  time  of  your  seeing  him  ? 

M^Ghie,  Jt  was  some  time  in  November 
last ;  but  the  day  I  am  uot  very  sure  of. 

L.  H.  S.  The  witness's  voice  is  so  low,  that 
some  of  mv  lords  desire.  That  a  clerk  may  re* 
peat  whaft  ne  says.  Is  it  your  lordships*  plea- 
sure, that  one  of  your  clerks  be  appointed  to 
stand  by  the  witnesa,  and  repprt  to  your  lord- 
ships what  he  says  ? 

Lards.    Ay^  ay. 

Then  one  of  the  clerks  'was  sworn,  truly  to 
report  what  the  witness  should  say  ;  and  stood 
within  the  bar,  ncak*  the  witness,  and  repeated 
his  answers. 

Sir  J.  Strange.  If  it  is  your  lordships*  plea- 
sure, 1  will  begin  the  examination  agam. 

L.  H.  S.  1  desire  he  may  repeat  again  what 
he  has  said. 

Sir  J.  Strange.  I  ask  you,  if  you  know  the 
noble  lord  at  the  bar  ? 

M^Ghie,  Yes ;  I  do  know  tlie  noble  lord  at 
the  bar. 

Sir  J,  Strange,  Will  you  please  to  acquaint 
their  lordships,  at  what  time,  and  where,  you 
saw  his  lordship  with  the  reliel  army  ? 

M^Ghie.  I  saw  him  at  Carlisle,  going  and 
coming.  The  flrst  time  1  saw  his  lordship 
there  was  in  November  last. 

Sir  J.  Strange.  Did  uot  you  see  him  before 
you  came  to  Carlisle  ? 

M^Ghie.  1  saw  him  before  we  came  to  Car- 
lisle ;  I  also  saw  him  coming  into  Carlisle,  and 
in  Carlisle. 

Sir  J.  Strange.  What  company  was  he  in 
then  ? 

M^Gtue,  He  was  in  company  with  the 
rebels. 

Sir  J.  Strange.  How  did  he  appear,  and 
what  command  had  he  then? 

M>Qhi$^  i  don*t  know  whether  be  had  a 
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eommand;  but  he  was  hetdinf  «  troop  of 
horse. 

efir  J.  Strange,  Whmt  horse  were  they  ctUedf 

Jlf*GAte.    I  don't  knoir. 

Sir  J.  Strange,  Were  they  [»ait  of  the  rebel 
•rm^  f—M^Gkie.  Yes. 

Sir  /.  Strange.  Did  jou  see  tbem  enter  bto 
thecityofCmriisle?— MGAiV.  Yes. 

Sir  J.  Strange,   Fix  the  time  as  near  ts  you 


APGhie,  It  was  about  the  18th  of  Norem- 
ber,  as  near  as  I  can  guess. 

Sir  J.  Strange,  Can  you  tell  what  number 
there  was  of  them  P — 3r  GAce.  I  cannot  really. 

Sir  J.  Strange,  Will  you  acquaint  the  Ion», 
whether  the  noble  lord  at  the  bar  had  any 
arms  P— iU^GAte .  He  had  pistols,  and  a  sword. 

Sir  J,  Strange.  Was  hist  word  dnwn,  or  un« 
drawn  P 

M*Ghie,  I  do  not  mmd  to  hare  seen  it 
tewtt. 

Sir  J.  Strange,  Did  ^on  oboenre,  whether 
he  had  any  thu^  in  his  bonnet  or  hat,  by  way 
nf  distinction  P — M'Ghie,    1  do  not  mUid  that. 

Sir  J.  Strange,  Did  you  ohser? e  in  what 
manner  the  noble  lord  was  dresaed  f 

M^Ghie.  In  a  oomnaon  dress. 

Sir  J.  Strange,  When  you  call  it  a  common 
^ress,  do  Ton  mean  the  oress  that  theoflkera 
wore,  or  bis  own  habit  f 

M^Ghie.   I  mean  his  own  former  habit 

Sir  J.  Strange,  Was  there  any  thing  parti" 
eular  in  the  form  of  the  habit  that  the  officers 
cf  that  regiment  wore  P 

JM^GAte^  1  do  not  mind  any  botly  but  him* 
4eif. 

Sir  J.  Strange.  You  saw  him  march  at  the 
bead  of  that  boily  going  to  Carlialci  afler  it  was 
in  possession  of  the  reMs  P 

Af'GAie.  Yes;  and  I  saw  him  in  the  going 
back  from  Derby. 

\  Sir  /.  Strange.  I  ask  vou.  Whether  you  ob- 
terred  the  noble  lord  in  Carlisle,  after  it  was  in 
possession  of  the  rebels,  and  after  the  march- 
tng  you  talk  of,  and  before  the  rebels  left  Car- 
lisle, to  come  southwards  P 

ITGAie.  Yes ;  I  saw  him  in  Carlisle  when 
the  rebels  were  there. 

Sir  J,  Strange,  Did  you  obserre  what  he  was 
doing  then  P 

M*Ghie.  Nothing,  but  riding  on  horseback. 

Sir  J.  Strange.  Was  that  with  the  troop,  or 
withoutP 

3S>Ghk,   It  was  with  the  troop. 

Sir  /.  Strange.  Did  yon  obserf  e  whether 
his  sword  was  drawn  P — llf^GAte.  I  did  not. 

Sir /.  iSf  range.  How  long  did  the  rebels  stay 
in  Carlisfe)  before  they  marched  southwards  P 

M^Ghie,  About  two  days. 

Sir  J,  Strange,  Did  you  obsenre  the  noble 
lord  to  go  out  of  Carlisle  ? 

M^GhU,  No ;  1  was  not  south. 

Sir  J.  Strange.  Did  you  obserre  him  then  P 

M^Gkie.  I  was  in  the  hospital ;  but  when  I 
came  back  again,  I  saw  this  lord. 

Sir  /.  Strange.  Did  you  obserre  liim  In 
iparchoulofCarliBhr<^JU*GAie.  Yet. 


Sir  J.  SfraNf  e.  What  tima  was  that  P 

M^G^,    It  was  in  November. 

Sir  /.  Strange,  What  distance  of  time  wan 
there  between  their  going  and  coming  backf 
You  can  tell  as  when  they  marched  bade  again? 

M*Ghie.  It  was  about  Christmas,  or  a  day 
or  two  befbre  it. 

Sir  J,  Strange.  Did  you  obsenre  the  noUa 
lord  coming  into  Carlisle  upon  the  return  P  Or 
do  vou  only  speak  of  seeiiig  him  there  P 

Sd^Ghie.  I  saw  him  coming  back  agaai 
from  Derby  to  Carlisle. 

Sir  J.  Strange.  Will  you  acquaint  my  kudSf 
whether  you  saw  him  at  the  head  of  his  troop, 
or  in  what  manner  P 

M*Gkie.  I  saw  him  at  the  head  of  a  troop 
of  horse  in  Carlisle. 

Sir  J.  Strange,  What  were  theyf  Were 
they  part  of  the  rebel  army  P — M^Uhie.  Yea. 

Sir  J,  Strange.  Had  Ihey  any  drama,  oo^ 
lours,  and  music  P 

APGAie.  They  had  both  coloun  and  dramii 
and  pipes  playing. 

Sir  J.  Strange.  How  long  did  my  lord  stay 
at  Carlisle  upon  his  return  P 

Af'GAie.  Only  one  night — I  am  very  mre 
of  it. 

Sir  J.  Strange.  Did  the  noble  lord  |^  oot  of 
Carlisle  in  the  manner  you  hare  mentioned,  at 
the  head  of  his  troop  P 

M'Ghie.  in  the  same  manner,  ridmg  at  the 
head  of  a  troop  of  horse. 

Sir  J.  Strange.  Will  you  acquaint  my  lords, 
Whether,  at  the  time  the  noble  lord  was  there^ 
the  younff  Pretender  was  ia  Carlisle  P 

M*Gfue,  Yes,  he  was  there. 

Sir  J.  Strange,  Was  he  there  when  they 
first  went  into  Carli8le,before  they  came  aouth* 
ward? 

M^Ghie.  No,  he  did  not  come  till  the  ncH 
day. 

Sir  J.  Strange.  Did  you  see  the  Pretender's 
son  the  next  day?— >M*GAie.  Yes. 

Sir  J.  Strange.  In  what  manner  did  he  enter 
Cariisle  P 

M^Ghie,  He  came  in  with  horae  life-gnarda. 

Sir  J,  Strange.  Whose  life-guards  warn 
th^  P— Af'GAie.  The  voung  Pretender's. 

Sir  J.  Strange,  Who  commanded  thoea 
gnards  at  that  time,  or  any  part  of  them  ? 

If*  G Ate.  I  don't  well  Imow,  there  ware  lo 
many  commanded. 

Sir  J.  Strange.  Did  yon  ohserre  the  noUa 
lord  at  the  bar  to  command  any  P 

IfGAte.  No,  I  did  not 

Sir  J,  Strange,  When  they  nsarched  away 
from  Carlisle  for  Scotland,  did  the  young  Pre* 
tender  go  along  with  them  P — M^uhie.    Yes. 

Sir  J,  Strange,  And  did  the  greatest  part  of 
the  rebel  army  go  with  him  P 

M^Gkie,  All,  except  those  that  were  lefi  at 
Carlisle,  and  tlk^  that  were  upon  the  road* 

Sir/.  Strange,  Was  there  a  garriion  leftal 
CariisTeP—lf^GAu;.  Yes. 

Sir  J.  Strange.  By  whose  order  ? 

M^Ghit*   By  order  of  the  young  Pretender* 

^U(,  Goi,  Biy  k)fds»  we  hare  dona  witliliun 
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witoeM:  Will  the  noblt  lord  ukhun  to  jqocs- 

tlODlf 

JL  H.  S.  My  lord,  if  yoa  woald  ask  this 
wiUieflt  any  qaesUons,  now  is  yoor  time. 

Iiord  Baimerino.  I  think,  my  k>rdt)  ho  has 
contradicted  hioiadf:  He  says  first  it  was  in 
]No?ember,  and  then  in  December,  and  Ibon  in 
Jasnary. 

L,  A,  S,  If  yo«  want  him  to  explain  him- 
adf  as  to  the  tunei  you  may  ask  him  any 
qoestion. 

Lord  Balmerino.  What  was  done  in  No- 
Tember? 

M'Gkie.  The  rebels  came  first  to  Carlide 
in  November;  and,  when  they  came  back,  on 
their  retam,  it  was  Deonnber  nboat  Christmas. 

JL  H.  S.  He  applies  Norember  to  yom* 
first  coming  to  Carlisle,  and  December  to 
your  retomm^  thither. 

Lord  Balmerino.  I  canU  tell  the  time  my- 
self, unless  I  WIS  at  home  to  look  at  m;^  notes. 

L.  H.  S.  Will  yoor  lordship  ask  him  any 
more  questions  ? 

Lord  Balmerino,  No,  my  lords. 

Sir/.  Strange.  I  would  beg  leare  to  ask  the 
witness  one  qutfstion.  He  says  there  was  a 
garrison  leA  in  the  city  of  Csriisle  ;  1  would 
•ak  bim,  Who  that  garrison  was  to  defend  the 
place  against  f 

M^GhU,   Against  his  majesty  king  George. 

Hugh  Douglas  sworn. 

Mkiior  GeneraL  Look  .at  the  noble  Igrd 
mM  the  bar,  and  see  whether  yon  know  him. 

Douglas,  Yes,  I  know  him- 

SoL  Gen.  Then  give  my  lords  an  aocwuit, 
Whether  you  saw  him  in  the  rebel  army  at 
mny  time ;  and  when,  and  where,  and  what  he 
did:  And  give  your  account,  as  near  as  you 
can,  in  order  of  time. 

Douglas.  1  saw  him  at  Diddeston,  before 
the  Pretender  marched  out  of  Edinburgh. 

Sol.  Gen.  Now,  go  on :  Where  did  yoa  see 
him  next? — Dougm.  I  saw  him  at  Kelso. 

Sol  Gen.  Where  next  P 

Douglas.  At  Carlisle. 

Sol.  Gen,  In  what  manner  did  be  march 
•long  with  them  from  tbeae  sereral  places  to 
Carlnle  P 

D^tt^^.  Hd  was  colonel  of  the  second 
troop  ot  the  Pretender's  life-guards. 

Sol.  Gen.  Did  he,  during  this  march,  com- 
mand this  second  troop,  or  ride  at  the  head  of 
themP         ^ 

Douglas.  He  commanded  them,  and  rode  at 
the  heiul  of  them. 

Sol.  Gen.  How  were  tbev  armed  P 

Douglas.  They  had  each  a  carbine,  a  brace 
of  pistols,  and  a  woad  sword* 

Sol.  Gtn.  Did  yon  see  him  at  Carlisle  P 

Douglas.  He  marched  from  Penrith  to 
Carlisle,  and  back  again  into  Scotland,  at  the 
iMad  of  the  troop  of  tif<»-guards.  I  saw  him 
•11  the  way. 

Sol,  Gen.  What  did  yoo  tee  him  do  at  Car«» 

ileP 
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of  home  In  the  street,  when  they  were  drawn 
op,  UDon  coming  in  there. 

Sol.  Gen.  Where  did  you  see  bim  elsef 
Did  you  see  him  in  the  return? 

Douglas.  I  saw  bim  at  Derby,  and  at  Mas- 
cheater,  in  returniog* 

Sol.  Gen.  Did  you  see  him  any  where  elsef 

Douglas.  I  saw  him  at  Falku-k,  and  aaw 
bim  march  all  the  way  from  Penrith  to  Car- 
lisle, in  returning. 

SoL  Gen.  Dm)  yon  see  him  at  Carlisle  on 
his  return  P — Douglas.  Yes. 

Sol.  Gen.  When  von  saw  him  at  Carlisle, 
was  he  with  the  rebel  army  P — Douglas.  Yes. 

Sol.- Gen.  Did  you  see  him  at  the  head  ef 
his  troop  P 

Douglas.  Yes ;  I  saw  him  at  the  head  of 
bis  troop  of  horse  march  from  Penrith  to  Car- 
lisle. 

Sol.  Gen.  Did  you  see  him,  at  any  time  in 
that  march,  act  as  an  officer  P 

Douglas.  Yes,  he  acted  so  fiur  as  an  officer, 
that  be  rode  at  the  head  of  bis  troop  all  the  way. 

Sol.  Gen.  Did  you  afterwards  see  bimP 

Douglas.  Yes,  I  saw  him  st  Diddcston. 

SoL  Gen.  Do  you  speak  of  your  seeing  him 
in  going,  or  in  the  return  P 

Douglas,  1  speak  of  the  return.  I  saw  bim 
at  Carlisle,  and  at  the  battle  of  Falkirk. 

Sol.  Gen.  Did  you  see  him  engaged  m  thai 
battle? 

Douglas.  No,  he  was  not  engaged ;  none  «f 
the  hone  were  engaged. 

Sol.  Gen.  Did  you  see  bim  with  his  swor4 
drawn? 

Douglas.  All  the  men  had  their  sworda 
drawn ;  but  1  don't  remember  particularly  aa 
to  him,  whether  I  saw  bim  with  his  sword 
drawn,  or  not. 

Sol,  Gen.  Did  you  see  him  there  at  the 
head  of  any  troop  of  horse  P 

Douglas.  1  saw  bim  at  the  head  of  the  aaoonl 
troop  of  life-guards  at  the  battle  of  Falkirk* 

Sol,  Gen.  Did  you  see  bim  after  that  tioMP 

Douglas.  I  don't  remember  that  1  saw  him 
afterwitfds. 

Sol.  Gen.  Whataort  of  dreaa  had  he  P 

Douglas,  He  bad  a  blue  coat  faced  with  red| 
a  gdd-Mced  hat,  and  a  cockade* 

Sol.  Gen.  What  colour  was  the  cockade? 

Douglas.  White. 

Sol.  Gen.  What  was  the  uniform  of  the 
troop? 

Douglas.  Tbey  all  bad  blue  coats  with  red 
facings,  and  gold- laced  hats. 

Sol.  Gen.  Had  they  all  white  oockadeaP 

Douglas.  Yes. 

Sol.  Gen,  Had  the  troop  their  swetda 
drawn? 

Dwglas.  Yes,  at  Falkirk  th^  were  all 
drawn  up  together,  and  every  one  had  hii 
aword  drawn. 

Ait.  Gen.  Where  wa»  this  troep  at  the 
battle  of  Falkirk? 

Douglas.  Tbey  were  drawn  op  together  in 
a  field,  with  the  earl  of  Kiknameck*.  and  UH 
Pitiligo, 
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AU.  Gen.  Wm  m  white  cockade  any  dis- 
tinguifbing  mark  of  belongiog  to  the  rebel 
armv? 

Vouglas,  Everj  one  who  was  in  the  rebel 
army  had  a  white  cockade. 

L,  U,  S,  Will  your  lordship  aak  thia  witoeaa 
any  queetioDS? 

Lord  Balmerino.  No,  my  lorda. 

Jama  Barclay  sworn. 

Mr.  NoeL  Look  noon  the  noble  lord,  the 
prisoner  at  the  bar.    Do  you  know  him  f 

Barclay.  Yes. 

Mr.  Noel,  Did  yon  see  him  at  any  time  in 
January  last  ? 

Barclay,  Yes,  I  did. 

Mr.  Noel,  Where  did  you  see  liini  f 

Barclay,  At  Glasgow. 

Mr.  Noel.  I  think  you  say  you  saw  him  at 
Glasgow  io  January  fast  T 

Barclay,    Yes. 

Mr.  Noel.  Who  was  he  with  at  Glasgow  ? 

Barclay,  He  was  with  the  Pretender's  son. 

Mr.  Notl,  Was  he  with  any  forces,  and  what 
forces,  at  Glasgow  P 

Barclay,  Ue  was  colonel  of  the  second  troop 
of  guards. 

Mr.  Noel,  Who  did  those  guards  belong  to  ? 

Barclay,  He  was  colonel  of  the  aecond  troop 
of  the  Pretender's  son's  life-guards. 

Mr.  Noel,  Were  they  calira  by  any  particu- 
lar name  ? 

Barclay,  They  were  called  Mr.  Arthur  £1- 
pbinston's  guards. 

Mr.  Noel,  What  Elphinston? 

Barclay.  He  that  is  lord  Balmerino  now,  the 
prisoner  at  the  bar. 

Mr.  NocL  How  was  he  armed  ? 

Barclay.  He  was  armed  with  a  broad  sword, 
and  a  brace  of  pistols. 

Mr.  Noel,  How  did  be  march  ? 

Barclay,  At  the  head  of  his  troop. 

Mr.  Noel,  Where  did  you  see  him  march  ? 

Barclay,  I  saw  him  march  out  of  Glasgow 
and  Kelso. 

Mr.  Noel,  Did  he  march  out  with  his  sword 
drawn  ? — Barclay.  1  don't  remember. 

Mr.  Noel,  Had  he  pistols  ? 

Barclay,    He  had  pistols. 

Mr.  Noel,  How  was  he  dressed  ? 

Barclay,  He  had  aj)lue  coat  turned  up  with 
red,  a  fold- laced  hat,  and  a  white  cockade. 

Mr,  Noel,  1  desire  to  know  what  crickades 
were  worn  by  the  forces  in  the  service  of  the 
Pretender's  son  ? 

Barclay.  White  cockades. 

BIr.  Noel,  Were  they  the  distinguishing 
mark  of  the  rebel  forces  r 

Barclay.  Yes. 

Mr.  Noel,  Did  you  see  the  noble  lord  at  the 
bar  at  Bannockburn  ? 

Barclay,  Yes,  1  saw  him  there  seferal  times 
at  the  head  of  his  troop. 

Mr.  Noel,  Were  they  drawn  up  in  any 
form? 

Barclay.  They  were  drawn  up  at  the  Pre- 
tender's lodging-door. 


Mr.  Noel.  Where  was  thatf 

BarcUnf,  At  one  Mr.  Peterson's. 

Mr.  JVoe/.  Was  he  armed  then  f 

Barclay,  Yei. 

Mr.  Noel,  How  was  he  armed  f 

Barclay,  With  a  bread  sword,  and  a  brace 
of  pistols. 

Mr.  NoeL  Did  you  see  him  at  aay  tine  at 
SUrling  ? 

Barclay,  I  saw  him  at  Stirling ;  but  not  it 
the  head  of  bia  tnxip. 

Mr.  NoeL  I  desire  to  ask  one  raieral  qnea* 
tion.  Whether,  at  all  the  places  where  yoo  saw 
him,  he  was  armed,  and  with  troops  belonging 
to  the  Pretender  ?—B<irc%.  Yea. 

Sir  Ji^n  Strange,  He  says,  he  saw  the  troop 
drawn  up  at  the  Pretender's  lodgiiigHloor :  I 
desire  to  know,  Whether  the  Pretender's  loa 
saw  the  troops  drawn  up  ? 

Barclay,  I  don't  know  whether  he  saw  them 
drawn  up;  but  1  know  he  was  there  at  that 
time. 

L,  H,  S,  Would  you  ask  thia  witnesa  any 
questions  f 

Lord  Balmerino.  No,  my  lords. 

David  Gray  sworn. 

Sir  Richard  Lloyd,  Do  you  know  the  pri* 
soner  at  the  bar  ? 

Gray.  Yes,  Sir. 

Sir  H,  Lloyd,  How  long  hare  you  known 
him  ? 

Gray,  I  hare  known  him  about  six  or  seren 
years.   . 

Sir  R.  Lloyd.  Do  you  remember  him  a(  anf 
time  marching  with  any  guards  or  soldiers  with 
bimP 

Gray,  Yes,  I  saw  him  march  with  a  troop 
of  horse. 

Sir  R,  Lloyd,  Where  was  that,  and  when  f 

Gray,  After  Carlisle  was  taken  by  the  rebels, 
I  saw  him  marching  southward  with  the  ae* 
cond  troop  of  life-guards. 

Sir  R,  Lloyd.  What,  the  Pretender's  life- 
guards? — Gray,  Yes. 

Sir  R,  Lloyd,  W  hither  were  they  marcfamg  ? 

Gray,  Southwards. 

Sir  K.  Lloyd.  Did  the  rest  of  the  rebel  arm  j 
march  at  that  time  ? 

Gray,  Yes,  and  the  same  way. 

Sir  Jx.  Lloyd.  Was  the  prisoner  armed  f 

Gray,  Yes. 

Sir  K,  lAoyd.   How  was  he  armed  f 

Gray.  With  a  broad  sword  and  pistols. 

Sir  R.  Lloyd.  What  dress  was  he  in  ?  > 

Grajf.   He  was  in  blue,  turned  up  with  red. 

Sir  R.  Lloyd,  Whose  dress  was  that? 

Gnni.  It  was  the  dress  of  all  the  guards. 

Sir  R,  Lloyd,  What  distinction  had  he  in  his 
hat  ? — Gray,  Nothing  but  a  white  cockade. 

Sir  R,  IJoyd,  Was  that  any  mark  of  dis- 
tinction ? 

Groy.   No,  it  was  no  mark  of  distinction  at 
all ;  for  th^  all  wore  iL 
-  Sir  R,  Lloyd,   You  aay  you  aaw  his  lordship 
march  aonthward  :  did  vou  see  him  attarwarda 
on  hia  march  nmthwanf  f 
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Gray,  I  saw  him  march  from  Elgin  ofMur- 
raj  toirards  loferoess,  a  liule  before  the  battle 
ofCulloden. 

Sir  R,  Lloyd,  Wai  be  then  armed  f 

Grau.    Yes. 

Sir  H.  Lloyd.  iJow  was  be  armed  ? 

Gray,  In  the  same  form  as  he  was  before. 

Sir  R,  Lloyd,  How  ivas  be  dressed  ? 

Gray,  In  the  same  clothes  be  was  before. 

Sir  R.  Lloyd,  Was  he  then  at  the  bead  of 
hit  troop  P— Gray.  Yes,  be  was. 

Sur  R,  Lleyd,  Do  von  speak  of  the  same 
lift-jgfifardsf— Gray.  Yes. 

Sir  R.  Lloyd.  How  long^  was  it  before  the 
battle  of  Culloden  that  yon  saw  him  at  the 
bead  of  bis  troop? — Gray.  About  ten  days. 

Ati,  Gen.  1  desire  he  may  explain  who 
ha  meant,  when  he  said  they  all  wore  a  white 
cockade. — Gray.  The  rebel  army. 

Lord  Balmerino,  1  observe,  that  none  of  the 
witnesses  who  ba?e  been  called,  have  made 
good  the  cbarjife  ag^ainst  me,  that  1'  was  at 
Carliale  on  the  10th  of  November,  nor  for  some 
time  afterwards.  I  believe  it  will  be  to  little 
purpose,  to  go  any  further ;  and  am  sorry  I 
have  taken  up  so  much  of  your  lordships* 
time ;  for  I  was  of  opinion,  that  if  any  article 
in  the  indictment  was  not  good  against  me,  all 
the  indictment  fell. 

L,  n,  5.    What  does  your  lordship  insist 


opoo  ?    Do  jou  insist  on  the  day  being  mis-        Serj.  Skinner.   What  was  the  uniform  dreta 


taken  in  the  indictment,  or  that  you  were  not 
present  at  tlie  actual  taking  either  of  the  town 
or  castle  of  Carlisle  by  the  rebels  ? 

Lord  Balmerino,  That  I  was  not  at  Carlisle, 
ether  at  the  taking  of  the  town  or  the  castle. 

Seij.  ISkinner,  I  beg  leave  to  call  another 
witoess. 

Jamet  Paterton  sworn. 

Serj.  Skinner.  Look  at  the  noble  lord  there  : 
Do  you  know  the  noble  lord  ? 

Faterton.  Yes,  1  know  the  noble  lord  very 
well. 

Seij.  Skinner,  How  long  have  you  known 
bun? 

Paterson.  Ever  since  we  march  edfrom 
Lauder. 

Serj.  Skinner,  What  time  was  that  ? 

Paterson,  1  remember  it  was  the  first  night 
we  marched  from  Dalkeith. 

Serj.  Skinner.  What  time  was  that  you 
marched  from  Dalkeith  ? 

Paterton,  I  donU  remember  the  time  parti* 
colariy. 

Ser|.  Skinner,  l^ow  long  before  Christmas 
was  it  ?  ' 

Paterson.  1  can^t  say  I  remember  how  long 
it  was  before  Christmas. 

Scij.  Skinner,  Where  was  it  this  noble  lord 
lodged? 

Paterson,  He  lodged  at  the  tame  house  I 
happened  to  be  in. 

Ser).  Skinner,  What  command  had  he  at 
that  time? 

Paterson.  I  did  not  know  that  he  had  any 
conmaDd  tbeu. 


Serj.  Skinner,  Do  you  remember  his  coming 
to  England  f-^ Paterson,  Yfs. 

Serj.  Skinner.  Do  you  cemember  what  month 
that  was  ? 

Paterson.  No  ;  I  don't  remember  the  time 
exactly. 

Serj.  Skinner.  Do  yon  remember  being  at 
Long  Town  ? -^Paterson.  Yes, 

Serj.  Skinner.  Was  the  Pretender's  son  at 
Long  Town? — Paterson.  Yes. 

Serj.  Skinner,   Was  lord  Balmerino  there  ? 

Paterson.  He  was  there  aa  a  witness  to  the 
proclaiming  the  Pretender. 

Serj.  -Skinner,  Were  yon  present  when  the 
Pretender  was  proclaimed  ?  And  waa  he  there  ? 

Paterson.  Yes. 

Serj.  Skinner.  In  what  manner  did  the  noUe 
lord  attend  there,  when  the  Pretender  was  pro* 
claimed  ? 

Paterson.  My  lord  only  appeared  as  one 
of  the  volunteers  with  the  Pretender's  life- 
guards. 

Serj.  Skinner.  Was  that  lord  at  the  bar  with 
them  ?— Paffrsrm.  Yes. 

Serj.  Skinner,  Was  he  at  the  head  of  them 
then  ? 

Paterson,  No ;  he  stood  only  amongst  the 
rest. 

Serj.  Skinner,  What  dress  bad  he  on  ? 

Paterson,  A  blue  coat  with  red  facinga. 


of  those  guards? 

Paterson,  A  blue  coat  with  red  facin^ra. 

Serj.  Skinner,    Had  he  any  thing  in  his  bat  ? 

Paterson,  Yes ;  he  wore  a  cockade. 

Serj.  Skinner,  What  colour  was  his  cockade  ? 

Paterson.  While, 

Serj.  Skinner,  Was  that  wore  by  all  the 
Pretender's  forces  ? — Paterson.  Yes. 

Serj.  Skinner.  Where  did  you  see  my  lord 
next  ? — Paterson,  At  Lancaster. 

Seij.  Skinner.  What  was  he  doing  there  ? 

Paterson.  He  was  witness  to  the  proclaim- 
ing the  Pretender  there. 

Serj.  Skinner.  Were  there  any  guards  there  f 

Paterson,  I  remember  very  well  all  the 
life-guards  were  present  there,  and  the  pri- 
soner was  with  them. 

Serj.  Skinner.  How  did  the  prisoner  at  the 
bar  appear  there  ? 

Paterson,  He  was  at  the  head  of  his  troop 
there. 

Serj.  Skinner.  How  was  he  armed  ? 

Paterson.  With  a  brace  of  pistols  and  a 
sword. 

Serj.  Skinner.   What  sort  of  a  sword  was  it  f 

Paterson,  A  highland  sword. 

Serj.  Skinner.  Was  it  drawn  ? 

Paterson,  Yes. 

Serj.  Skinner,  Where  did  you  see  biro  next  ? 

Paterson,  I  remember  to  have  seen  him  at 
the  battle  of  Falkirk. 

Serj.  Skinner.  Was  he  at  the  head  of  any 
forces  there  ? 

Paterson.  Yes  ;  he  was  at  the  head  of  his 
corps  there. 

Seij.  Skinner.  Was  his  sword  drawn  then  F 
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Seij.  Sibnner.  Was  the  troop  esgaged  F 

Paterwn,  No ;  I  tliink  it  wm  not. 

8eij.  Skinner,  Do  you  koow  what  beeaiM 
of  ^im  ■fiu'irardt? 

FaUrton.  I  saw  him  freQuently  afterwardi ; 
kit  1  can't  tell  any  particular  place,  but  at  tbe 
battle  of  CuHoden. 

Sen.  Skinner.  Where  did  you  tee  him 
tbeof 

FfUerwn.  I  remember  to  hare  aeao  hira 
%nmn  up  at  the  bead  of  hit  oorpt  at  tbe  battle 
•fCnlloden. 

8er|.  Skinner.  Waa  hit  sword  drawn  f 

Palernm.  Yes,  his  sword  was  drawn. 

Serj.  Skinner.  Did  you  aee  him  any  where 
afterwards  f 

Puiermm.  1  saw  him  afterwards  at  Castle 
Grant;  1  saw  him  come  in  there  after  the 
battle  of  Culloden. 

Serj.  Skinner.  Was  be  taken  prisoner  there  f 

Palerwn.  As  far  as  I  can  teU,  my  lord  sur- 
rendered there. 

Att.  Gen.  Do  you  remember  to  haTe  seen 
tbe  noble  lord  at  Carlisle? 

Paienon.  Yes,  I  remember  to  hare  seen 
my  lord  march  into  Carlisle  on  their  retreat, 
at  the  head  of  bis  own  corps. 

Att.  Gen.  We  ha? e  done  with  this  witness : 
will  the  noMe  lord  ssk  him  any  questions? 

Lord  Baimerino*  He  might  see  me  at  Long 
Town,  but  not  at  Carlisle  at  the  proclaiming 
the  Pretender ;  for  I  was  not  there  till  a  fort- 
night after. 

Att.  Gen.  Did  you  see  the  prisooer  at 
CarlUle  ? 

Patenon.  As  far  as  1  remember  any  thing 
in  the  world,  I  saw  mylord  theie. 

Lord  Balmerino.  What  was  this  witncn 
there? 

Patenon.  My  lord,  I  was  a  gentleman's 
eervaat. 

Lord  Baimerino.  1  don't  rsmenber  him :  I 
want  to  know  what  regiment  this  msn  was  in  ; 
or  what  he  was ;  and  what  was  his  business? 

L.  H.  S.  You  hear  what  his  k>rdship  says : 
what  were  you  there  ? 

Patenon*  I  was  a  gentleman's  serrant  in 
tbe  first  troop  of  life-guards, 

X.  H.  S.  Whose  life-gnards  ? 

Patenon.  The  Pretender's  guards ;  I  was 
■enrant  to  Mr.  Hume. 

Lord  Bahnerino.  I  was  at  Long  Town  then. ' 

Roger  McDonald  sworn. 

Att,  Gen.  Give  an  account,  whether  you 
saw  the  prisoner  march  with  the  rebel  army, 
at  the  time  of  their  first  setiing-out,  cither  m 
Scotland  or  England,  and  where. 

McDonald,  The  first  time  I  saw  him  was  at 
Holyroo<l'house. 

Att.  Gen.  What  did  you  ^ee  him  do  there? 

M*Donai(L  The  only  thing  that  I  obserred 
was,  (hat  I  saw  the  prisoner  with  the  guards ; 
but  he  was  in  no  place  of  distinction. 

Att.  Gen.  What  guards? 

McDonald.  The  Preteoder^s guards. 


^fe.  Gen.  Where  did  yonaee  bim  wilhtiiem  ? 

McDonald.  In  tbe  court  of  Holy  rood-boose. 

Att.  Gen.  Was  tbe  Pretcnder^s  senal  Boly- 
roed-honse  at  that  time  ? 

M*DonM.  He  was  at  Edinbwgb  al  that 
time. 

Att.  Gen,  Where  did  you  eee  him  the  next 
time? 

McDonald.  The  second  time  thai  I  remember 
to  hare  seen  the  nrisoaer,  was  on  tbe  ratieat, 
commc^  from  Derby,  entering  into  the  town  of 
Manchester,  when  the  horse  were  formed  at 
tbe  outside  of  the  town  of  Manchester. 

Att.  Gen.  How  did  the  prieoner  appear  tMere  F 

McDonald.  With  hb  iword  drmwn  at  the 
head  of  his  sooadron. 

Att.  Gem.  Was  the  prisoner  at  the  bar  at  tbe 
bead  of  those  rebels  that  were  drawn  up? 

M*Donal4^  Yes;  I  remember  to  have  eaeo 
the  priaooer  in  particular. 

JUt.  Gen.  Did  he  command  any  part  nf  the 
rebdarmy? 

McDonald.  Not  to  my  knowledge  )  bat  I 
remember  to  have  seen  lum  there. 

Att.  Gen.  Do  yon  ramember  seeing  him 
any  where  else  ? 

M^BonaUL  The  next  time  I  partioolarly 
remember  was*  that  I  saw  bun  at  the  battle  of 
Falkirk,  afier  tbe  squadron  was  formed,  and 
lord  Elcbo's  horse  were  drawn  up  there. 

Att.  Gen.  Did  yon  see  the  prisoner  com- 
mand any  horse  there  ? 

Ji^Donald.  The  squadron  was  not  folly 
formed  when  I  saw  him  ;  hot  1  remember  to 
have  seen  the  prisoner  at  tbe  bar  at  tbe  head  of 
a  squadron  of  horse  there. 

Att.  Gen.  Did  yoo,  at  any  time,  see  liim 
■larching  out  of  Elgin  of  Murray  to  Inverness, 
at  the  bttd  of  the  same  squadron? 

McDonald.  I  remember  to  have  seen  the 
prisoner  at  the  head  of  the  same  squadron  at 
Inverness. 

Att.  Gen.  Did  von  see  him  b  any  particular 
dress  at  that  time? 

McDonald.  I  don't  remember  his  dress 
then ;  but  at  Manchester  I  remember  it  was  a 
suit  of  blue  turned  up  with  red  cnfik. 

Att.  Gen.  Was  it  the  uniform  dress  of  any 
part  of  the  Pretender's  army  ? 

VDonald,  It  was  tbe  oniform  drem  of  the 
Pkretender's  guards. 

Att.  Gen.  Was  there  anv  particular  distin* 
guisldng  mark  that  he  wore  f 

McDonald.  I  canH  say  I  do  remember  any. 

Att.  Gen.  Had  he  n  white  cockade  ? 

M^D&nald.  Yes;  he  had. 

Att.  Gen.  Was  that  the  common  distinguish- 
ing mark  of  the  rebel  army  ? 

McDonald.  Yes ;  it  was  the  distinguishing 
mark.  They  all  wore  white  cockades;  that 
was  the  general  thin|[  that  was  worn. 

Att,  Gen.  We  will  trouble  your  lordships 
with  no  more  witnesses. 

L.  H.  5.  Will  your  lordship  ask  this  wit^ 
oess  any  questions  ? 

Lord  Balmerino.  No,  my  lords ;  I  am  sorry  | 
have  taken  up  i»4Q0Gb  of  yoor  lerdahipa*  time, 
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X.  H.  S.  Tbe  kiDi^'i  counsel  havingr  crpoe 
through  their  evidence,  nowjs  your  lordsoip's 
time  tu  make  your  defence. 

L<»rd  Balmrrino.  My  lords,  I  have  said  all 
that  I  have  to  say.  I  observe,  that  none  of  the 
witnesses  have  agreed  upon  the  day  charged  in 
the  indictment ;  and  I  have  nothing  else  to  say. 

X.  fir.  S,  Yon  say  the  witnesses  have  not 
proved,  that  your  lordship  was  at  Carlisle  on 
the  particular  day  laid  id  the  indictment: 
kut  the  witnesses  have  proved,  that  they  saw 
yoo  in  arms  at  the  head  of  your  troop  of  rebels 
at  Carlisle.  If  your  lordship  can  disprove  that 
Tact,  this  is  your  time  to  do  it.  Have  }ou  any 
thing  to  say  in  support  of  what  you  have  ob- 
served, about  the  particular  day  not  being 
proved,  as  laid  in  the  indictment  ?  I  should  be 
Iflad  to  know  upon  what  your  lordship  would 

Eut  your  defence.    They  have  proved  you  to 
B  in  arms  at  Carlisle  in  November. 

Lord  Baimeriao.  But  not  at  the  taking  of 
Carlisle  ;  and  I  can  prove,  I  was  not  there  at 
the  time  Carlisle  was  taken ;  but  was  twelve 
miles  off. 

Serj.  Skinner,  The  witnesses  don't  say  he 
was  at  the  surrender  of  the  town ;  but  he  was 
in  the  town  af\er  it  was  taken  by  the  rebels ; 
and  that  he  marched  into  the  town  at  the  head 
of  hia  troop.  He  was  with  them,  on  their 
Birch,  at  Long  Town  and  Lancaster,  and 
several  other  places ;  and,  if  we  have  made 
^9t  any  one  fact  laid  in  the  indictment,  it  is 
sufficient,  and,  1  hope,  your  lordships  will 
think  the  treason  is  proved. 

Att.  Gen,  I  l>eg  your  lordships  would  spare 
me  a  few  words  upon  this  occasion :  and,  if  I 
am  right,  I  take  the  prisoner's  objection  to  be 
this,  that  the  witnesses  for  the  crown  have  nut 
proved  the  facts  to  be  committed  on  the  precise 
ilay  laid  in  the  indictment. 

Lord  Balmerino,  That  is  not  tha  case :  you 
mistake  it  entirely. 

L.H.S.  My  lord  Ralmerino  objects,  that 
it  is  not  proved  he  was  at  Carlisle,  when  it  was 
actually  taken  by  the  rebels. 

Ait,  Gen.  Then  1  apprehend  the  objection 
to  be  only  this,  that  he  was  not  there  at  the 
taking  of  Carlisle. 

Lord  Balmtrino.    That  is  the  objection. 

L.  H,  S.  What  have  the  king's  coansel  to 
say  to  that  objection  ? 

8eij.  Skinner,  My  lords,  the  objection  made 
by  tbe  noble  peer  at  your  lordships'  bar,  is, 
that  OD  the  lOih  day  of  November,  the  day  laid 
in  the  indictment,  he  was  not  at  Carlisle ;  and 
that  he  was  not  at  the  taking  of  that  city  and 
castle. 

BIy  lords,  the  day  laid  in  the  indictment  is 
merely  Matter  of  form.  Some  day,  previous 
to  tbeindictment,  must  be  laid  ;  hut  the  proof 
is  not  tied  up  to  that  time  :  any  proof,  before 
or  after  the  day,  may  be  admitted ;  and  it  is 
■ofiicient,  if  it  be  before  the  time  of  preferring 
the  indictment.* 

*  See  Leach's  Hawkins's  PI.  of  the  Crown, 
book  S,  ch.  46,^  179. 


And  suppose  the  noble  lord  was  not  present 
at  tbe  time  that  the  city  and  castle  of  Carlislo 
were  actually  taken  ;  yet  it  is  proved,  that  he 
marche«l  into  the  city  armed,  and  at  ihe  head 
of  his  troop,  the  second  da^  alter  the  castle 
was  taken  ;  so  that  he  was  m  the  possession  of 
the  city  and  castle.  And  thd  detainer  of  the 
king's  town  or  castle  is  high  treason:  and 
where  many  acts  of  treason  are  laid  in  an  in- 
dictment ol  high  treason,  if  any  one  charge  ba 
made  good  the  person  must  be  convicted. 

1  therefore  submit,  that  there  is  no  weight 
in  the  objection  made  by  this  noble  lord. 

Alt.  Gen.  My  lords,  the  objection,  if  it 
can  be  of  any  use  to  the  noble  lord,  mnst  be  to 
shew,  that  the  evidence  is  not  sufficient  to  in- 
duce your  lordships  to  find  him  guilty.  Tha 
indictment  con&isis  of  a  general  charge  of  levy- 
ing war,  together  with  the  circumstances  of 
being  arrayed  and  assembled  in  a  warlike  man- 
ner against  his  majesty,  and  the  particular  fact 
of  entering,  possessin&Tt  taking,  and  •defending' 
the  city  and  castle  of  Carlisle  against  bis  ma- 
jesty. The  former  is  fuliy  pruned;  for  every 
one  of  the  uitufsses  prove,  he  marched  in  the 
rebel  army,  arraycii  iu  a  hostile  nmnoer,  riding 
at  the  head  of  the  second  troop  of  the  Freten- 
(Icr's  sou's  horse-guard:).  As  to  the  other  fact, 
of  his  entering  and  taking  of  Carli^^le;  it  is 
proved  by  three  witnesses,  that  the  prisoner 
came  into  Carlisle,  at  the  head  of  his  troops 
when  the  rebels  were  in  possession  of  it,  and 
held  it  for  the  Pretender:  which  is  a  full,  posi- 
tive proof  of  that  fact. 

But  the  noble  lord  objects,  that  he  was  not 
present  at  the  taking. 

There  are  two  clear  answers  to  this:  one, 
that  neither  the  law,  nor  the  charge  iff  the  in- 
dictment makes  that  necessary,  if  it  appears 
that  he  did  enter  it,  and  was  m  possession  of 
it,  in  a  hostile  manner. 

Another  is,  That  if  that  particular  fact  was 
not  at  all  proved,  it  could  be  of  no  service  to  hia 
lordship,  while  there  is  another  act  of  treason 
charged  and  proved. 

By  tlie  law,  every  entry  and  possession  of 
the  king's  town  or  fortress  m  a  hostile  manner, 
against  the  king,  is  high  treason  ;  nor  docs  tha 
law  distinguish  how  that  entry  and  possession 
is  obtained,  if  it  is  done  by  rebels,  and  in  oppo- 
sition to  the  royal  authority.  His  lordship  nei- 
ther denies  his  entry  and  holding  the  possession 
for  the  Pretender,  nor  disputes  the  wcit^ht  of 
the  evidence  that  proves  it :  and  it  can  do  him 
no  good,  if  it  appeared  never  so  clcaily,  that 
the  time  of  his  personal  entry  was  not  till  after 
the  rebel  army  had  made  themselves  masters 
of  it. 

But  if  this  fact  was  as  doubtful  as  it  is  clear, 
the  evidence  of  the  other  part  of  the  charge  is 
certain  and  unobjected  to ;  and  there  is  nothing 
plainer,  in  point  of  law,  than  that  the  proof  of 
any  one  overt  act,  laid  in  the  indictment,  is 
suHicieot,  though  no  evidence  is  given  of  any 
others  that  are  charged. 

The  noble  lord,  though  ha  mow  stemi  ta 
2l 
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ife  it  up,  did  object  at  firtt,  that  the  eridence 
id  not  proTC  the  treason  on  the  lOih  of  No- 
vember, the  day  charged  in  the  indictment. 
Lest  thatkhould  have  any  weight,  I  would  only 
tay ,  that  ii  has  been  frequently  adjudged,  that, 
though  a  precise  day  must  be  charged,  the  day 
if  immaterial  in  point  of  proof:  so  it  was  parti- 
cularly in  the  case  of  sir  Henry  Vane,  in  the 
time  of  king  Charles  the  2nd:  he  was  indicted 
for  high  treason  ;  and  it  was  laid  in  the  indict- 
ment, that  the  facts  were  committed  on  a  cer- 
tain day,  in  the  11th  year  of  king  Charles  the 
2nd.  It  fvas  only  prored,  that  they  were  com- 
mitted in  the  Ut  year  of  his  reign,  and  yet 
held  it  was  sufficient  to  support  the  indict- 
ment. 

The  question,  therefore,  on  the  whole,  will 
only  l>e,  whether  treasonable  acts  of  hostility 
have  been  proved  upon  the  noble  lord  ?  And,  as 
that  can  aoinit  of  no  doubt,  neither  can  his  be- 
in^  iluWty  of  the  treason,  chatged  on  him  by 
this  indictment,  admit  of  any. 

Sir  John  Strange.  My  lords,  I  don't  know 
whether  it  is  necessary  for  all  of  us  to  speak  in 
this  cas^.  For  my  part,  I  shall  say  but  a  word 
or  tn'o.  Here  are  several  acts  of  treason  that 
are  allegetl  iu  the  indictment;  and  \^hoever 
liath  ffiven  the  nob!e  lord,  who  is  the  prisoner, 
to  understand,  that  every  particular  act  must 
be  proved  (if  any  Fuch  advice  can  have  been 
given  him)  hath  been  mistaken  ;  because  it  is 
clear  and  certain,  in  point  of  law,  that  though 
ever  80  many  facts  are  laid  in  the  indictment, 
yet,  if  there  IS  legal  proof  of  any  one  of  those 
facts,  which  is  high  treason,  it  is  sufficient  to 
ibund  your  lordships'  judgment,  that  the  pcr- 
fR>n  so  proved  guilty  of  any  particular  fact,  is  to 
be  adjuii|2fed  guilty  of  high  treason. 

Your  lordships,  however,  will  be  pleased  to 
obsene,  how  many  particular  acts  are  laid  in 
the  indictment,  and  whether  they  are  not  all 
]m)ved.  First,  it  is  laid,  That  the  noble  lord 
at  the  bar  did,  with  many  others,  arm,  array, 
and  dispose  himself  in  a  warlike  and  hostile 
manner  against  the  king.  This,  my  lords,  is 
clearly  proved;  for  the  witnesses  nave  told 
your  lordships,  that  he  had  the  conunnnd  of 
the  second  troop  of  the  Pretender's  life-guard, 
which  was  nart  of  the  rebel  army:  that  he 
inarched  at  the  head  of  this  troop,  with  drums 
beatin<?,  and  colours  displayed  :  that  he  wore  a 
particular  habit,  which  was  blue  turned  up  with 
red,  a  laced  hat,  and  a  white  cockade,  being 
the  uniform  dress  of  the  trooj) :  and  tho  being 
thus  arrayed  in  this  hostile  manner,  my  lonj 
Hale,  in  his  first  volume,  H.  V.  C.  150.  152, 
says,  is  levying  waf  against  the  king ;  and  this 
has  been  fully  proved  to  your  lordships  against 
this  noble  lord,  the  prisoner  at  the  bar,  by  more 
than  tn-o  witnesses.  His  being  present  at  se- 
Teral  places  at  the  proclaiming  of  the  Pretender 
bas  been  likewise  proved  to  your  lordshipt : 
mnd  we  use  it  as  a  circumstance  to  lead  your 
1ord8hii)s'  judgment,  with  what  intent  he  was 
thus  armed  and  arrayed  in  a  hostile  manner, 
which  was  pkiioly  ia  order  to  dethrone  his  roa- 
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esty,  and  place  a  Pretender  upon  the  throne. 
This  has  been  proved  against  tlie  noble  lord  ut 
the  bar  to  have  occurred  at  two  placet,  wher« 
this  proclamation  was  made. 

Another  circumstance  which  hat  been  proved, 
is,  his  being  drawn  up  and  formed  at  the  battle 
of  Falkirk ;  and  tliough  the  witueatet  do  not 
tay,  that  that  party  of  the  Pretendei^t  life- 
g[uard8  was  actually  engaged  upon  this  ooca* 
sion,  yet,  1  humbly  apprehend,  that  it  not  ma- 
terial. There  can  be  no  doubt,  in  point  of 
law  but  that  every  body,  who  is  so  drawn  up 
in  a  warlike  and  hostile  manner,  it  waging- 
war,  though  every  party  is  not  engaged.  He 
was  there  drawn  up  with  his  forces  with  bit 
broad  sword  drawn,  and  ready  to  engage  at 
that  time.  And,  my  lords,  we  trace  him  from 
thence  to  the  glorious  field  of  Culloden ;  and 
your  lordships  observe  he  was  there  an  officer, 
leading  his  squadron,  and  commanding  the  se- 
cond troop  of  life-guanls  of  Uie  Pretender ; 
and  after  the  disaster  which  befcl  them  that 
day,  and  for  which  we  have  great  reason  to  be 
thankful,  the  noble  lord  at  the  bar  surrendered 
himself  to  the  king's  forces,  as  one  of  those  en  • 
gaged  against  the  king  at  that  battle.  My 
lords,  lay  all  tliese  things  together,  and  your 
lordships  will  see,  it  is  no  way  necessary  to 
prove,  whether  this  noble  lord  was  present  st 
the  Arst  taking  of  Carlisle,  or  not:  Which 
seems  to  be  the  ouly  point  on  which  the  noble 
lord  has  rested  his  defence. 

But,  my  lords,  if  it  was  necessary  to  shew 
that,  1  apprehend  it  is  proved.  Hie  taking  of 
a  town  or  city  is  not  the  act  of  a  single  man, 
but  the  act  ot  a  great  number  of  |>er8ons,  got 
together  for  that  purpose;  therefore,  as  to  any 
man,  who  w  as  a  part  of  the  rebel  army»  and  went 
into  the  city  of  Carlisle,  after  it  siirrendeied  to 
the  rebels,  and  joined  with  them,  it  is  an  actual 
taking  of  that  city :  For  it  was  the  force  and 
terror  without  the  city,  and  the  anpf^aring  in 
the  hostile  manner,  already  described,  which 
occasioned  the  surrender  of  the  place.  Kvery 
one,  therefore,  who  joined  in  this  force  and 
terror,  is  iustruincnlal  in  the  taking  of  tlie 
town.  It  is  pro>ed,  llint  he  entered  into  Car- 
hsle,  and  was  iu.  possession  of  the  town  ;  it  is 
proved,  bv  more  than  one  witness,  that  he  did 
it  at  the  ficad  of  the  Pretender'ii  life-guards  : 
He  lay  there  one  night,  while  the  rebels  ivere 
iu  possession  of  the  town,  and  then  he  marched 
out  soulhwanl.  Then  there  is  his  returning 
back  to  Carlisle  ;  taking  i)0!»session  of  it  the  se- 
cond time;  his  being  there  with  the  young 
Pretender ;  his  going  away  with  him  and  the 
rebel  army,  and  leaving  a  garrison  in  the  town, 
to  defend  it  against  the  king's  forces,  wh«n 
they  should  come  up.  My  lords,  this,  with 
submission  to  your  lonUhips,  is  a  strong  and 
clear  pitiof,  that  he  entered  and  took  possession 
of  Carlisle,  and  kept  it  agaiust  the  king,  as 
laid  in  the  indictment;  and  whether  he  re. 
roained  there  a  longer  or  a  shorter  time,  whe- 
ther he  lay  one  night  or  twenty  nights  in 
it,  makes  no  ditlereuce  iu  point  of  law. 

1  dou't  observe,  the  noble  lord  lays  much 
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stren  upoo  the  lOib  of  No? ember's  being  laid 
ill  the  itidietmeDt,  as  the  day  on  i^hicn  the 
treason  was  committed ;  and  therefore  I  for- 
bear to  trouble  your  lordships  upon  it ;  for,  to 
be  sure,  it  does  not  signify,  whether  the  facts 
c«>romitt«f(l  were  on  the  10th  of  No? ember,  or 
may  other  day. 

,  My  lords,  I  apprehend  every  particular  act 
of  treason  laid  in  the  indictment,  against  the 
Doble  lord  at  the  bar,  is  fully  proved ;  and 
therefore  I  submit  the  whole  to  your  lordships* 
judgment. 
*    S)L  Gen.  My  lords 

Lord  Baimermo,  I  am  satisfied  I  was  mis- 
teken;  and  ask  your  lordships  pardon,  for 
taking  op  so  much  of  your  time. 

SoL  Gen,  I  was  going  to  have  said,  that  I 
did  not  apprehend  it  necessary  for  me  to  speak 
upon  this  point  from  any  ditnculty  in  the  ob- 
jection. Bat  as  the  answer  to  the  objection 
depended  not  upon  natural,  hot  legal  reasoning, 
and  established  forms,  and  as  the  noble  lord  had 
cboae  not  to  have  the  assistance  of  counsel  in 
statiog  and  enforcing  his  objection,  1  would, 
f»  his  satisfaction,  have  said  a  word  or  two, 
not  only  to  shew  that  the  matter  is  settled  by 
the  uniform  authority  of  all  our  books,  and 
many  adjudged  cases;  but  to  have  explained 
why  it  has  been  settled,  that  the  treason  must 
be  laid  in  the  indictment  to  have  been  com- 
mitted on  a  particular  day,  and  yet,  at  the 
trial,  need  not  be  proved  to  have  been  com- 
mitted on  that  precise  day.  As  he  has  de- 
clared himself  satisfied,  there  is  no  occasion  to 
say  any  thing. 

Then  the  Lord  High- Steward  returned  back 
to*bis  chair. 

Lord  President.  My  lords,  1  move  your 
lordships  to  adjourn  to  the  Chamber  of  Par- 
liament. 

L.  H.  5.  Is  it  your  lordships'  pleasure  to  ad- 
joom  to  the  Chamber  of  Parliament  ? 

Lords,  Ay,  ay. 

L,  If.  S,  This  House  is  adjourned  to  the 
Chamber  of  Parliament. 

The  Lords  and  others  returned  to  the 
Chamber  of  Parliament,  in  the  same  order 
they  came  down :  And  aAer  some  time,  the 
House  was  adjourned  again  into  Westminster- 
ball;  and  the  Peers  t^ing  there  seated,  the 
lord  high  steward  in  his  chair,  and  the  House 
resvrani,  the  serjeant-at-arms  made  proclama- 
tion ibr  silence,  as  usual. 

L,  H,S,  Your  lordships  were  pleased,  in 
the  Chamber  of  Parliament,  to  come  to  a  reso- 
lution, that  the  opinion  of  the  learned  and  re- 
▼erend  judges  should  be  taken  upon  the  fol- 
lowing quetliOB,  viz.  Whether  it  is  necessary, 
that  an  overt  act  of  high- treason  should  oe 
proved  to  hive  been  committed  on  the  parti- 
celar  day  kid  io  the  indictment?  Is  it  your 
lordships'  pleasure,  that  the  jodgesdo  now  give 
their  opiniooa  on  that  question  f 

Lords.    Ay,  ay. 

X.  H.S.    My  Lord  Chief  Justice. 

L.  C.  J.  Le$.     The  quegtioa  proposed  by 


your  lordships  is.  Whether  it  be  necessary,  that 
an  overt-act  of  high-treason  should  be  proved 
to  be  committed  on  the  particular  day  laid  la 
the  indictment  ? 

We  are  all  of  opinion,  that  it  is  not  necessary 
to  prove  the  overt-act  to  be  committed  on  the 
particular*  day  laid  in  the  iudtciment :  but  af 
evidence  may  be  given  of  an  overl-act  before 
the  day,  so  it  uiay  be  after  the  day  specified  ia 
the  indictment;  for  the  day  laid  is  circum* 
stance  and  form  only,  and  not  material  in  point 
of  proof:  and  this  is  the  known,  constant  course 
of  proceeding  in  trials.* 

L  H.  S.  Lieutenant  of  the  Tower,  take 
my  lord  Bal merino  from  the  bar. 

Lord  Balmerino.  Will  your  lordships  be 
pleased  to  allow  me  to  speak  two  wonis  ? 

X.  H.  S.    If  you  think  fit,  my  lord. 

Lard  Balmerino.  Your  lordships  may  think 
I  have  had  very  bad  advice  in  this  case :  but  to 
do  just  ice  to  my  solicitor,  Mr.  Ross,  he  laid  my 
case  before  counsel;  and  he  told  me,  they 
were  of  the  same  opinion  with  what  the  king's 
counsel  have  offered :  but  I  myself  had  a 
notion,  that  not  being  at  Carlisle  at  the  time  it 
was  taken,  I  was  not  within  the  indictment  \ 
and  I  thought  there  was  something  in  the  ob- 
jection ;  and  that  was  the  reason  of  my  giving 
your  lordships  so  much  trouble.  I  am  very 
sorry  for  it ;  and  ask  your  lordships'  pardon. 

X.  H,  S,  Has  your  lordship  any  thing 
further  tu  offer  ? 

Lord  Balmerino,    No,  tny  lords. 

X,  H.  S.  Lieutenant  of  the  Tower,  take  iqj 
lord  Balmerino  from  the  bar. 

Which  was  done  accordingly. 

X.  H.  S,  Your  lordships  have  beard  the 
evidence,  and  every  thing  that  has  been  al- 
ledged  on  both  sides ;  and  yon  have  also  heard 
the  opinions  of  the  learned  and  reverend  judgee 
on  a  particular  question  stated  to  them.  Ihe 
solemnity  of  your  proceedings  requires,  that 
your  lordships'  opinions  on  the  question  of 
Guilty  or  Not  Guilty,  should  be  delivered 
severally  in    the    absence  of  the   prisoner, 

*  As  to  this,  see  Lowick's  Case,  vol.  1S» 
p.  267,  and  the  books  there  cited. 

**  Neither  is  the  time  or  place  laid  in  an 
overt- act  charged  in  the  indictment  more  ne* 
cessary  to  be  strictly  proved  in  this  than  in  any 
other  case,  provided  a  time  be  laid  before  the 
finding  of  the  bill,  and  a  place  be  laid  within 
the  county.  In  Mr.  Towuley's  Case  it  was 
strongly  pressed  as  an  objection  under  the 
clause  in  the  stat.  of  William,  above  referred 
to,"  [7  W.  3.]  **  that  all  the  overt-acts  proved 
were  subsequent  to  the  time  laid  in  the  record. 
But  all  the  Court  were  clearly  satisfied  that 
such  strictness  was  not  necessary,  but  that  it 
waa  sufficient,  as  at  common  law,  to  prove  the 
overt- acta  on  any  day  before  the  finding  of  the 
bill.  The  same  was  ruled  on  lord  Balmerino'a 
trial  in  the  House  of  Lords,  by  the  advice  of  all 
the  judges."  East'B  Pleaa  of  the  Crown,  c.  2, 
8.  60. 


JO  GEORGE  11.     proctedutgiagttimltheEaTlqfKSmnoci,     [488 
Then   the  Lord  High  Steirud,  U)>iDg  hii 
right  bsDcl  U[H)n  his  bretst,  uid  ; 

ImtiI  Bigh  Sleaard.  My  Inril*,  1  tm  of 
opinlou,  Ihxt  Arlhur  turd  B^ilmeriDo  is  Guittj 
of  the  lii^h-treatOD  wh 

"77; 
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bej^inning  with  the  juniur  baron  ;  ■□<!  that 
the  prisoner  *bould  tlUririnli  be  icqiuuated 
wilh  tbe  mull  of  iboae  opinioDt  by  me.  It 
il  joiir  lurdshiiw'  pleMure  to  proceed  now  10 
giie  yiMir  opinioni  OD  the  quettioa  of  Guilty, 
ur  >>ut  GiiiJly  ? — torcU.     Ay,  ay. 

Then  Ibe  Lord  High  Sreward  itood  np  nn- 
^  COfered ;  and  Ijeginniog  with  the  youog«*t 
peer,  sjid, 

£.  H.  S.  Uenry  Arthur  lord  Ilerbert  of 
Cherbiirv,  wlia(  taya  your  lordibip  ?  Is  Arthur 
lord  Itaimmuo  Guiliy  of  the  bigh-lrfiMOD 
whereofliesULniJi  indicted,  or  Not  Guilty  ? 

Wliereiipon  Henry  Arthur  lord  Herbert  of  I 
Cl)erbury,»aDdin^  up  iu  hi*  place  uncovered,  . 
«nd  laying  bi»  right  bind  ujion  his  breast, 
■luwered — Guilty,  upon  my  boaour.  \ 

In  like  manner  tbt:  teferal  lords  ifter- 
meuiiuned,  bein|;  all  that  were  pretent,  u- 
■ireriMl  as  followelh  : 

Lor.il— Sand VI,  Edcfecumbe,  Fitzwilliain, 
Chedwnrih,  [Icheater,  Monlbrt,  Talbot,  Ray  | 
mond,  H'>naun,  Hobart.Kiug,  Ducie,  Cado^D,  ; 
Romney,  Onilow,  Balhurst,  MsahaiD,  Treror,  i 
MauselF,  Monljoy,  Hay,  SumerTilu,  Henrey, 
Conway,  Butler  arWestnn,CraTea,Cnrawallia, 
Brrbelfv  ofStrattOD,  Ward,  Byron,  Htrauf^e,  . 
Clinon,'St.  John  of  Bletsoe,  North  and  Guihl-  I 
ford,  Willoutrliby  of  Parham,  VVeiM worth  of 
Nettteated,  WiUuui^liky  de  Broke,  Dudley,  De- 
liwarr  : — Guiltv ,  upon  my  honour.  | 

Fitrounfi^'furringloii,  Harcourt,  Fatmouih, 
Cobbnm,  St.  John,  Lonsdale,  Hstlon,  Wey-  1 
mouth,  Townsbend,  Fanconberg,  Say  and 
ScIf,  Hereford  : — Guilty,  upon  my  honour. 

£ar^i— Broiike,  Cliiiloii,  Leicester,  Bath, 
Harrington,  Orford,  ElEngham,  Fllzwaltpr, 
Waldeiirare,  Ker,  Graham,  Poml'ret,  Maccles- 
field, Harborougb,  liJianhope,Cowper,  HalifaT, 
Cnnvllle,  Tankerrille,  Dartiuoutlt,  Strafiiird, 
Ferreis,  Portmore,  Dunmorc,  Fin  dialer, 
Home,  SiUberland,  Cholmondeley,  Godaluliin, 
foulett,  Grantham,  Jersey,  Rochfort,  War- 
rington, ticarhiirnugb,  Gainaborouith,  Abing- 
don, Berkeley,  Radnnr,  Litchfield,  Sbatteslury, 
Surlinglun,  AiUabury,  Doncaster,  Anifteaey, 
Baiidwich,  TbaneL  Chesterfield,  Wintholsea 
•nd  Nottingham,  Stamford,  Peterborough  and 
Monmomb,  Wpstmurtand,  Warwick  and  Hol- 
land, Northampton,  Exeter,  Salisbury,  SulTalb 
and  Berkshire,  Lincnln,  Pembroke  and  Hont- 
S^omery,  Derby  : — Guilty,  oponniY  honour. 

JlfiirfuisKi— Rockingham,  Lotbiao,  Tweed- 
dale  : — Guilty,  upon  my  boaour. 

Diika — C^handoa,  Manch  ester,  Portland, 
KewcaBtle,  Kingiion,  Ancuter  and  KeatcTan 
(Lord  Great  Cbsniberlain),  Argyll,  Montajfu, 
BulUnd,  Marlborough,  Bedfonl,  Leeds,  Bolton, 
St.  Alban's,  Beaufort,  Richrootid,  Gnflon, 
(Lord  Cbimberiaio)  DeTonabire  (Lord  Stew- 
ard) : — Guilty,  upon  my  honour. 

Earl  Gower,  (Lord  Pnjy  Seal,)  and  thr 
Duke  of  Donet  (Lord  President  of  the 
Council,)  Goilty,  upon  mjr  honour. 


E  ttatida  indict 


littv 
:ieJ, 


irlonlibips  haveananiiamMl]' 
found,  that  Arthur  lord  Balmerino  is  Guilty  of 
the  blgh-treuaon  nlicreof  he  slaodi  indited. 
Is  it  your  lonlibips'  pleasure,  that  he  should 
Iw  called  in,  and  acquainted  iherewitb  t 
Lordt.    Ay,  ay. 

Pruclamatinn  was  then  made  for  the  lieu- 
tenant of  ihe  Tower  to  bring  the  prisoner  to  th« 
l>ar :  which  was  done  in  the  tame  order  ai  be- 
fore ;  and  afterward!  proclanMlion  made  lor 
lileuce,  ai  utaal. 

L.  H.  S.  Arthur  lord  Balmenno,  the  Lord* 
bare  considered  of  the  charge  of  high-treason 
which  has  been  brought  aeainst  you  ;  they 
liafe  likewise  considered  the  evidence,  and 
every  ibing  trbicb  your  lordahip  hat  alleged 
in  your  defence ;  and,  upon  Ihe  whole  matter, 
tbeir  lordships  bave  UDaaimouiTy  fuand,  that 
you  are  Guilty  of  tbe  bigb-treaaon,  whereof 
you  staud  indicted. 

lorii  Praidenl.    My  lords,  I  move  your 
lordsliips  to  adjourn  to  tbe  chamber  of  parlia- 
ment: is  it  your  lordships'  pleasure  to  wfjoum 
to  the  chamber  of  psrliMiient  T 
Lord:     Ay,  ay. 

L.  H.  S.  This  House  ia  ■djoomed  lo  the 
chamber  of  parliaroenl. 

Thru  the  Lords  returned,  in  the  order  before 
meiitinned,  to  the  chaiuber  of  parliameot :  and 
tbe  House  being  there  resumed ; 

Ordi-Ted,  That  tbe  said  earls  of  Kittnnrnock 
■nd  Crumertie,  and  lonl  Balnitrlno  should  be 
ren)Snded  prisuuers  to  bis  majesty's  Tower  of 
I^tidnn,  llii-re  to  be  kept  In  safe  custody  ;  and 
that  tliev  shiiuld  be  brougbt  to  the  bar  of  the 
HousciDWe!.iniin>.terHBllon  Wednesday  oeU, 
at  eleven  of  the  clock  in  tbe  foreuoou,  that  tbeir 
loiilsbips  might  proceed  in  order  to  giving  of 
judgment  upon  tbein. 

I  The  Secoho  Dat. 

Wedneidey,  Ju/yJO,  1746. 

I  The  Lords  and  oihera  camo  from  the  cham- 
ber of  parlian>tnt  into  Weslmiasler  Hall  in 
tbe  same  order  as  on  Monday  last;  and  the 

I  peers  were  there  seated,  and  tbe  Lord  High 

I  Steward  in  bis  cbair. 

I  £.  H.  5.  Tbe  House  is  resumed.  Is  il  your 
lordsbius'  pteature,  that  the  judges  may  be 

Then  the  Serjeanl  at  Arms  made  proclama- 
tion for  silence,  as  usual ;  and  slierwards  the 
fblkiwing  proclamation : 

a.  Oves,  Ot 

ring  for<h 

I  your  prisoners,  William  earl  of  Kilmarnock, 
I  George  eail'ofCn^wttieiUd  Arthur  lord  Bal- 
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and  others^  for  High  Treason. 


A.  D.  1746. 


[490 


merino,  to  the  bar,  pursuant  to  the  order  of  the 
lluuse  ofLordt. 

The  deputy  ^oreraor  of  the  Tower  brought 
the  prisiiuers  tu  the  bar  in  the  like  furiii  as  be- 
fore ;  and  then  I  hoy  kneeled  down. 

X..  H,  S.  Your  lordshi|>8  may  rise. 

The  Serjeant  at  Arms  made  proclamation  for 
■ilence,  a^  usual. 

Att.  Gen.  Bfy  lords,  it  appears,  that  the 
three  noble  lords  at  the  bar  have  t>een  severally 
indicted  fur  high-treason,  in  levying  war  against 
Lis  majesty.  They  have  severally  been  ar* 
raigned  ;  and,  to  their  indictments,  two  of  the 
noble  lords,  the  earU  of  Kilmarnock  and  Cro^ 
mertie,  have  |)leaded  guilty  ;  and  the  other,  my 
lord  Ualmerino,  has  pleaded  not  guilty,  and  put 
himself  qi>ob  his  trial  by  his  peers.  As  to  the 
two  noble  lords,  who  have  pleaded  guilty,  I 
prmy  your  lordships'  Judgment  against  them, 
scGordfing  to  that  confession ;  and,  as  to  the 
lord  Balmerino,  who  hath  pleaded  tfot  guihy, 
and  put  himself  upon  his  trial  by  his  peers, 
Yoor  lordships,  upon  hearing  the  evidence, 
having  found  him  guilty,  I  also  pray  your  lord- 
ships'Judgment  accordingly  against  him. 

L.  H.  S.  William  earl  of  Kilmarnock,  you 
stand  indicted  of  high -treason,  in  levying  war 
sffainst  his  majesty;  to  which  you  have  plead- 
ed guilcy,  and  are  thereby  convicted :  what  has 
jour  lordship  to  say,  why  judgment  of  death 
should  not  pass  upon  you,  according  to  law  ? 

Here  the  Lord  High  Steward  asked  leave 
lo  go  down  to  the  table:  which  being  done; 
proclamation  was  made  for  silence,  as  usual. 

Earl  of  Kilmarnock,  My  lords ;  I  shall  not 
attempt  to  say  any  thing  in  justification  of  a 
crime,  which  is  of  too  heinous  a  nature  to  be 
▼indicated;  and  which  any  endeavour  to  ex- 
cuse would  rather  aggravate  than  diminish. 
With  unfeigned  humility  1  am  ready  to  sub- 
mit to  the  sentence  I  am  too  conscious  I  have 
deserved.  I  have  already  owned  myself  guilty  ; 
and,  covered  with  confusion  and  grief,  I  throw 
myself  at  his  majesty's  feet  for  mercy. 

I  shall  plead  no  excuse  for  my  behaviour,  in 
a  circumsunce  which  makes  me  so  much  the 
more  unhappy,  as  it  has  efiaced  my  former 
•  character,  and  blotted  out  the  memory  of  mv 
constant  attachment  to  his  majesty's  interest  ail 
the  preceding  part  of  my  life. 

But,  if  a  man's  former  uniform  conduct  can 
he  any  evidence  of  his  principles,  and  way  of 
thinking,  I  may  appeal  to  mine,  fly  lorcfs,  I 
appeal  to  the  world,  if  ever  any  sentiment  of 
the  nature  of  the  crime  I  am  now  arraigned 
for,  ever  appeared  in  it ;  or  if  the  contrary  was 
not  very  conspicuous  through  my  whole  life 
and  conversation. 

My  sphere  of  action,  indeed  was  narrow ;  but, 
as  much  as  I  could  in  that  sphere,  it  is  well 
known,  I  always  exerted  mvself  to  the  utmost 
kk  every  part  of  his  majesty  s  service  I  had  an 
oppertiUHtT  to  act  in,  from  my  first  appearance 
iaihe  wond,  to  the  time  i  was  diawn  mlo  this 


crime,  for  which  I  now  appear  before  your 
lordships  ;  in  which  I  did  not  engage  till  very 
late,  not  till  many  weeks  after  the  battle  of 
Preston. 

While  I  was  engaged,  it  was  ray  constant 
care,  as  far  as  it  lay  in  my  power,  to  protect 
and  prevent  any  injuries  to  liis  majesty's  faith- 
ful subjects  in  their  persons,  houses,  or  estates : 
for  the  truth  of  w  hich  I  can  appeal  to  every 
town  and  country,  through  which  I  passed,  or 
at  any  time  halted  in. 

I  bad  the  same  regard  for  the  prisoners  that 
were  taken :  and,  1  believe,  offacers,  private 
men,  and  others,  will  vouch  for  me,  tliat  they 
had  better  usage,  and  their  coiMlition  was  ren- 
dered more  supportable,  through  my  means, 
though  I  never  had  any  particular  charge  of 
them.  I  must  at  the  same  time  own,  that  all 
I  did,  or  could  do,  in  this  way,  for  the  service 
of  particular  persons,  is  no  atonement  for  the 
blood  1  have  been  accessary  to  the  spilling  of; 
nor  do  1  plead  it  as  such,  or  at  all  in  defence  of 
my  crime. 

I  have  a  son,  my  lords,  who  has  the  honour 
to  carry  his  majesty's  commission  ;  whose  be- 
haviour, I  believe,  will  sufficiently  evince,  that 
he  has  been  educated  in  the  firmest  Revolution 
principles,  and  brought  up  with  the  warmest 
attachment  to  his  majesty's  interest,  and  the 
highest  zeal  for  his  most  sacred  person,  and 
the  title  of  his  illustrious  house  to  the  crown  ef 
these  realms. 

That  he  was  impressed  with  a  firm  and  set- 
tled opinion,  that  the  Revolution  was  just  and 
necessary  ;  and  that  civil  and  religions  liberty 
and  property  cannot  be  secured  to  the  nation, 
otherwise  than  by  the  strictest  adherence  to 
these  principles,  and  maintaining  and  support- 
ing the  succession  to  the  crown,  as  it  is  by  law 
established  in  the  person  of  his  most  sacred  ma- 
jesty, and  bis  illustrious  house. 

It  was  my  chief  care  to  instruct  him  in  these 
principles  from  his  earliest  youth ;  and  to  con- 
firm him,  as  he  grew  up,  in  the  justice  and 
necessity  of  them  to  the  good  and  welfare  of 
the  nation.  And,  I  thank  God,  I  have  suc- 
ceeded :  for  his  father's  example  did  not  shake 
his  loyalty  ;  the  ties  of  nature  yielded  to  those 
of  duty :  he  adhered  to  the  principles  of  his 
family,  and  nobly  exposed  his  life  at  the  battle 
of  CuUoden,  in  defence  of  his  king,  and  the 
liberties  of  Britain ;  which  I,  his  unfortunate 
father,  was  in  arms  to  destroy. 

I  was  instructed  in  the  same  principles  my- 
self from  my  infancy,  by  the  best  of  fathers, 
who  distinguished  himself  eaHy  on  his  late 
majesty's  accession,  by  his  zeal  and  activity  in 
suppressing  the  rebellion  in  1715  (in  which  he 
contracted  his  death,  that  followed  soon  after,) 
as  was  well  known  then,  and  may  still  be 
remembered  by  some  of  your  lordships.  I 
then  had  the  honour  to  serve  under  him,  as  far 
as  my  years  would  admit  of,  in  the  same  cause 
which  my  family  had  always  been  remarkable 
for  supporting,  and  which  I  have  ever  since 
strictly  adhered  to,  both  in  my  heart  and  praec 
tioe,  tdl  (his  imhsppy  period. 


so  GEORGE  II.     pTocee£ngt  agaiiut  the  Earl  of  KUmamoei,     [ti)2 

if  I  Bin  w  ha^y,  1  beg  Imtb  to  irop)or« 
yoar  kirdiliip*'  laierccwioa  wiib  bti  majertr 
for  mercj,  id  my  behalf.  It  ii  your  lord- 
thipi'  iotercetiioD,  and  that  of  my  coaotry- 
mcD  aloDC,  (bat  I  implora.  I  btani  then  waf 
an  offer  of  rnedialioii  maile  by  a  forcigo  priiioB 
at  war  tritb  hia  inaJMty ;  aod  1  beard  it  with 
an  indieDation  lliat  ougbi  to  Gre  ibe  heart  of 
CTCry  BritOD,  when  a  FreDch  Jung  dana  at- 
tem|>t  to  direct,  or  in  any  reapaci  infliMBO*, 
itioni  of  a  kiof     "" 
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My  Ionia,  1  am  uoi  one  of  Iboae  daugerout 
pfraona,  who  am  raiie  a  Dumber  of  meo  wh«a 
Ihey  will,  and  comnaod  them  od  aoy  enter- 
prise tbey  pleaae:  mj  ioteretta  lie  on  tbf 
aoulh  lide  of  Forth,  in  ihe  well  iDbd>iletl 
and  well  affected  counlica  of  Kilmarnock  and 
Falkirk,  io  the  bhirea  of  Ayr  aod  Stirling.  I 
have  the  hoaour  to  apeak  to  thoae  »bo  know 
tbe  map,  the  ailuationa  of  thi-ae  couolriea, 
and  the  ditpoailioiu  of  their  people ;  tbett 
place*  are  so  well  affected  (and,  perhaps, 
partly  through  my  meaaa),  thai  any  influence 
I,  or  ttiiy  other,  cuuUl  have  oa  them  to  the  coii> 
Irary,  would  be  very  imaU  ;  and  if  I  could 
hiTe  hid  Buy,  I  did  uot  use  it  on  thia  occaaion. 
Though  1  waa,ii)tfaemoDtba  of  December  aod 
January  laat  some  neeka  at  PalkiHf,  1  did  not 
raiae  a  single  man  oat  of  it;  and  tbouffh,  im- 
diatejy  bcloia  that,  1  wa«  a  weak  at  Glaagow,, 
a  few  milea  from  Kilmanwck,  I  brought  no- 
body from  thence.  Tbcae  last,  indeed,  wert- 
BiDch  atrengtbened  in  their  loyal  prindplea  by 
my  falher'a  long  reeideace,  and  by  ray  being 
much  among  thero ;  aod  I  uicd  my  endcMonia^ 
with  auccesi,  to  confirm  tbero  in  tlioaa  aenti- 
tneota,  in  a  riiit  I  mad*  them  laat  September ; 
when  1  paiaed  aome  daya  with  them,  about  iht 
time  of,  and  after  the  battle  of  Praalon .-  at  thai 
titm  I  got  them  pal  in  aa  much  readinets  Xa 
mat  for  hia  majealy'a  atrTice,  aa  the  biw  wonM 
then  admit  of ;  and  procured  ibeir  letttlng  a 
correapondence  with  their  ueighbouriDg  lo- 
rougba  of  Ayr  and  Irrine,  for  their  common 
defence :  which  bad  ao  gooi  an  effect,  that  the 
toani  ttf  Kilmanwck  eTooe  had  aoon  a  good 
hady  of  aailitia  un  foot,  wbicb  marched  inU 
Olaagow  the  heyinninf;  of  wintor. 

I  cannot  omit  to  infMn  your  lordahipa, 
Ikat,  at  Iba  balUe  of  Ciilloden,  I  not  only  anr- 
raadeied  myself,  but  1  aurrendered  whenitwoi 
very  eeay  for  tne  to  bava  cacaped,  aa  all  thai 
body  dill  with  whom  I  waa  whca  Ihey  gave 
way.  Lord  Ancram,  lo  whom  I  made  my  sur- 
render, can  Bcq^uaiut  yom  loritshipa,  that,  when 
I  came  up  to  bim,  I  waa  (|iii[e  Moue,  at  a  rery 
sreal  dialaacB  from  tboae  I  luul  left ;  aud  Ihil 
I  neither  waa  running,  nftr  purMicd  by  any 
•nemy.  But  ihouali  I  could  bate  escaped,  I 
did  uot  cbooaeit;l>eCBuie  the  cunvrqucncea 
it  aa  instant  appcaiwl  to  me  more  if  rribte,  mora 
blocking,  than  the  moat  painful  or  ignominoua 
ieUk.  To  throw  myself  intu  the  hands  of  a 
foreign  power,  the  natural  enemy  to  my  coua- 
try,  with  mIhhu  to  hare  ment,  I  muM  persiit 
»  continued  actB  of  Tioleaoetomy  princlpics, 
aod  of  treason  and  rebetlian  againat  my  aiog 
•nd  country  ;  I  had  already  been  too  hr  ea- 


the  couDsela  or  determinations  o 


gaged 
uat  poi 


'lib  tl 


d  already  been  too  hr  ea- 
.  who  w«ra  Hiconrtged  by 
It  power,  la  think  of  continuing  in  so  cri- 
auDal  an  etcor ;  and  therefore  I  cb«He  to  tar> 
render,  and  cummit  royaelf  to  bia  miyealy'B 
mercy. 

I  beg  l«iTetOT«peatwbatIaaid  before,  That 
I  did  not  mean  to  advance  any  thing  in  ez- 


•uly  pray  i»  be  kuked  on,  by  yowr  lotdafaipa, 
u  an  object  of  biy  mvcaly'a  OMnpMMp;  tad. 


a  king  of  Bri- 
tain ;  or  presume  to  interpose  between  bia  ma- 
jetly  Bud  bb  offending  subjecla.  1  waa  but 
toaftr  drawn  in,  and  nnhappily  engaged,  with 
thoae  who  nere  aaaiated  and  inBuenced  by  that 
prince ;  and  1  nerer  can  sufficiently  tealify 
my  sorrow  and  repentance  for  it ;  but  1  wonhl 
look  on  it  aa  the  higheet  aggrBTstion  of  my 
crime,  to  hope,  or  eren  lo  wish  for  Ikrour 
throngb  his  office,  by  whote  means  chiefly,  1 
beliere,  they  were  muted,  with  whom  1  wat  ao- 
oeaaary  (o  the  diaiurbiog  the  peace  of  these 
uadons,  and  swening  from  my  dut^  and  alle- 
giance to  bia  roqeaty,  which  all  the  termer  part 
of  my  life  I  had  kept  inriolahle. 

It  ia  bv  BritooB  only,  that  I  pray  to  be  re- 
comroenoed  to  a  Briii^  monarch.  If  bia  ma- 
Jeaty  Bhall  be  pleaaed,  from  the  steady  byallj 
of  my  family,  fr«ni  my  father'a  put  Mrricca, 
from  my  own  constant  adherence  to  bia 
majeaty'i  interest,  from  my  present  angniih 
for  barinir  aver  been  conoerned  in  thia  tin- 
natural  rebellion,  and  from  my  uiidisaem- 
bled  torraw  and  remorte  for  it,  which  mutt 
atteud  me  to  my  last  momenta:  iffromtheae, 
but  much  more  from  bia  own  nnboaaded 
mercy,  my  royal  master  shall  inclioe  to  apaiw 
that  life  which  I  have  juatly  forleiteJ,  let  me 
owe  it  to  bin  majestv  through  the  interceaaion 
of  your  lordships,  who  are  witueaaea  to  ray  grief 
and  repentance. 

Bui  if  ^luiice  will  not  allow  of  mercy,  mjr 
lords,  [  wUI  lay  dawn  my  hfewilhpatienceaDil 
reGti[uatioD :  my  last  breath  shall  be  employed 
in  the  most  ferient  prayers  for  the  preserratiao 
and  piDsperity  uf  hit  msjesty,  and  his  augitat 
house,  and  lo  beg  his  forgiteuess,  and  the  (br- 
girencaaof  my  country. 

L.  H.  S.  George  earl  of  Cromertie,  Yon 
stand  indicted  of  bigb-treaion,  in  levyii^  war 
agatnal  hia  majesty ;  to  which  you  have  plaad- 
ed  Guilty,  and  are  Ibercby  cenfieied :  What 
has  your  lordship  to  say,  why  judgment  of 
death  aheiild  not  pata  upon  yea,  according  to 
lawf 

Earl  of  Cromertie  I  hare  now  Ibe  misfhr- 
tone  to  appear  befor^  your  lordibips,  guilty 
of  an  offence  oTsucb  a  nature,  aa  justly  merita 
Ihe  hi^beat  indignation  of  hia  majesty,  your 
lordships,  and  the  public :  and  it  waa  from  a 
oooTiction  of  my  guilt,  that  I  did  not  precume 
to  trouble  yom-liH9ahipiwilh  any  defence.  Aa 
I  have  oominittcd  licaaon,  it  ia  the  last  thing  I 
would  mean  to  jnatify  it:  my  only  plea  ahall 
be,  your  lordahipa'  oompaaaion ;  ray  only  ra- 
fagOi  hii  nuuwtj'i  «lenacy. 
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Uoder  this  heavy  luad  of  affliction,  1  bare 
still  the  satisfaciiun,  my  lords,  of  hoping^,  that 
mv  past  cuudact,  before  the  breaking  out  of  the 
n»ellioD,  was  irreproachable,  as  to  my  attach- 
meot  to  the  present  happy  establishment,  both 
in  church  an<l  stale:  and,  in  evidence  of  my  af- 
iection  to  the  government,  upon  the  breaking 
out  of  the  rei)ellion,  I  can  appeal  to  the  then 
oomuiander  in  chief  of  his  majesty's  forces  at 
Inverness,  and  to  the  lord  president  of  thecourt 
of  session  in  Scotland,  who,  I  am  sure,  will  do 
justice  to  my  conduct  upon  that  occasion. 

But,  my  lords,  notwithstanding  ray  deter- 
mined resolution  in  favour  of  the  government, 
1  was  most  unhappily  seduced  from  that  loyalty 
in  an  unguarded  moment,  by  the  arts  of  des- 
perate and  designing  men :  and  it  is  noto- 
rious, my  lords,  that  no  sooner  did  I  awake 
from  that  delusion,  than  I  felt  a  remorse  for 
my  departure  from  my  duty ;  but  it  was  too 
late. 

Nothing  now,  my  lords,  remains,  bat  to 
throw  myself,  my  life,  and  fortune  upoo  your 
lordships'  compassion  ;  but  those,  my  lords,  as 
to  myself,  are  the  least  part  of  my  misery. 

I  have  involved  an  innocent  wile  (no  party  to 
my  guilt),  and,  with  her,  an  unborn  infant,  to 
■bare  iti  penalty :  I  have  involved  my  eldest 
■OD,  whose  infancy,  and  regard  to  his  parent 
hurried  him  down  the  stream  of  rebellion :  I 
have  involved  also  eight  innocent  children, 
who  must  feel  their  parent's  punishment,  be- 
fore they  know  his  guilt. 
.  Let  them,  my  lords,  be  pledges  to  his  ma- 
Msty ;  let  them  be  pledges  to  your  lordships ; 
lei  them  be  pledges  to  my  country,  for  mercy  : 
let  the  silent  eloquence  of  their  grief  and  tears, 
let  the  powerful  langfuage  of  innocent  nature, 
aapply  luy  want  of  eloquence  ^nd  persuasion : 
Itt  me  enjoy  mercy  no  longer  than  1  deserve 
it;  and  let  me  no  longer  enjoy  life,  than  1  shall 
codeavour  to  efface  the  crimes  I  have  been 
guilty  of.  Whilst  I  thus  intercede  for  your 
lordauips'  recommendation  to  his  majesty  for 
mercy,  let  my  remorse  for  mv  guilt,  as  a  sub- 
iect ;  let  the  sorrows  of  my  heart,  as  a  hus- 
band ;  let  the  anguish  of  my  mind,  as  a  father, 
speak  the  rest  of  my  misery !  Your  lordships 
are  men,  you  feel  as  men ;  but  may  none  of 
^oo  ever  suffer  the  smallest  part  of  what  I 
•offer! 

Bat,  afler  all,  if  my  safety  shall  be  found  in- 
consistent with  that  of  the  public,  and  nothing 
but  my  blood  thought  necessary  to  atone  for 
my  unhappy  crimes ;  if  the  sacriBce  of  my 
life,  my  fortune,  and  family,  are  judged  indis- 
peiuiable  for  stopping  the  load  demands  of  pub- 
HC  justice ;  if,  notwithstanding  all  the  allega- 
liSQa  that  can  be  urged  in  my  favour,  the  bitter 
cop  is  not  to  pass  from  me ;  not  mine,  but  thy 
Willi  O  God, be  done! 

,  X*  fl.  S.  Arthur  lord  Balmerino,  When  you 
were  last  at  this  bar,  1  acquainted  your  lord- 
tbim  That  upon  your  trial,  your  peers  bad 
ORsnimously  found  you  guilty  of  the  high- 
trtason  of  which  you  stand  iudicted,  whereby 


you  are  convicted :  What  have  you  to  say, 
why  judgment  of  death  should  not  pass  up'>a 
you,  according  to  law  P 

Lord  Balmerino,  My  lords,  1  have  here  a 
paper  in  my  hand,  which  says,  There  are  some 
reasons,  why  judgment  should  not  pass  against 
me.  1  desire  your  lordships  will  let  it  be 
read. 

L,  H.  S,  Will  your  lordship  please  to  read  \i 
yourself? 

Lford  Balmerino,  1  desire  your  lordships 
would  let  it  be  read. 

L,  H,  S,  My  lords.  This  paper,  which  is 
offered  by  my  lord  Balmerino,  cannot  be  read 
at  the  table  ;  but  your  lordships  may  give 
leave,  that  a  clerk  may  go  down  to  the  bar,  and 
read  it  ibr  the  prisoner. 

Lordi.  Ay,  ay. 

Clerk  of  the  Crown  reads  the  Paper ;  viz. 

July  29/A,  1746. 
It  is  conceived,  that  the  fate  act  of  par- 
liament, empowering  his  majesty  to  transport 
such  as  are  taken  in  arms  from  one  county  to 
another,  where  tliey  may  be  tried  by  the  course 
of  the  common  law,  did  not  take  place,  till  aOer 
the  time  that  the  facts,  implying  treason,  were 
actually  committed  by  the  accused  {•  isoners ; 
and,  if  so,  the  grand  jury  of  Surry,  or  of  any 
other  county  whatsoever,  where  these  acts  of 
treason  are  not  alledged  to  have  been  com- 
mitted, coukl  not,  agreeable  to  law,  find  bills 
against  such  prisoners :  And  it  may,  on  that 
score,  be  prayed,  That  the  indictment  he 
quashed,  or  that  an  arrest  of  judgment  be  there- 
upon granted.  Nat.  W^iluamson. 

If  the  hill,  fonnd  by  the  grand  jury,  has  any 
flaw,  so  as  to  make  it  illegal,  all  the  super- 
structure fulls  of  course.      Nat.  Williamson. 

L.  11.  S,  What  has  your  lordship  to  offer 
upon  this  paper  f 

Lord  Balmerino,  I  say,  my  lords,  if  the 
grand  jury  of  the  county  of  Sorry  had  not 
power  to  find  a  hill  of  indictment  against  roe,  I 
can't  have  judgment  pass  against  me ;  for  I 
can't  see,  how  the  indictment  can  be  good. 

L,  ILS,  Has  vonr  lordship  any  thing  more 
to  offer  ? — Lord  Balmerino,  No,  my  lords. 

L,  U,  S.  Yoor  lordships  hear  what  is  al- 
ledged by  my  lord  Balmerino. 

Eari  of  IkUh,  1  desire  mv  lord  Balmerino 
may  be  asked.  Whether  be  knows,  tliat  he  is 
entitled  to  have  counsel,  if  be  thinks  fit  ? 

L.  H.S,  Has  not  your  lordship  been  ac- 
quainted, before  this  time,  that  you  were  en- 
titled to  have  coonsel,  if  Jroo  thought  fit  to 
apply  for  it  ? 

Lord  Balmerino,  Yes,  my  lords ;  I  was  ac- 
quainted some  time  ago,  that  I  might  have 
counsel ;  but  I  have  not  had  time  to  speak  to  any 
on  this  paper.  I  received  this  paper  but  within 
this  half  hour  from  tbs  constable  of  the  Tower. 

X.  H,  S.  If  yon  were  told,  that  you  might 
have  counsel,  why  did  not  your  lonUbip  spplj 
for  counsel  before  ? 

Lord  Balmirino.  I  toU  jroar  lordshipi  the 
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other  (lay,  That  I  did  not  koow  1  should  have 
occasion  for  counael.  1  have  had  no  counsel  to 
sdvise  me  on  this  paper.  Do  your  lordships 
think  fit  to  allow  ine  counsel  now  ? 

L,  U,  S.  Doth  your  lordship  now  move  for 
counsel  ? 

Lord  Jlalmerino.  Yes,  my  lords,  I  do,  upon 
tlib  point  only. 

The  Lord  High  Steward  went  back  to  his 
Chair. 

X.  H.  S,  My  lords,  By  the  sUtute  of  the 
•evenlh  of  king  William  the  third,  for  i-egu- 
lating  trials  in  cases  of  high -treason,  my  lord 
Balmerino  might  have  had  counsel  assignetl 
him  by  your  lordships  to  make  his  full  defence, 
if  he  haiil  thought  fit  to  apply  for  that  purpose: 
and  as  he  bad  lung  ago,  by  your  order,  a  so- 
licitor assigned  him,  with  lifcierty  of  access  to 
bim  at  all  seasonable  times,  he  admits  that  be 
Mras  rightly  informed  concerning  that  matter. 
It  seems  his  lordship  did  not  think  it  proper  to 
apply  for  counsel  before  now,  though  he  ad- 
mitted, on  Monday  last,  that  he  had  had  the  ad- 
Tice  of  counsel  u|)on  his  case ;  but  he  has  now 
moved  your  lordships  to  assign  him  counsel,  to 
fptak  to  one  particular  point  oflfered  by  him 
in  arrest  of  judgment.  As  this  is  the  state  of 
the  proc<«ding,  it  is  proper  for  your  lordships* 
consideration.  Whether  before  you  appoint 
counsel  to  argue  a  particu'ar  point,  yuu  will 
noi  have  that  point  so  far  0|)eued,  as  to  see, 
mrlieiher  there  is  any  colour  in  it,  or  not.  This 
will  best  appear,  by  hearing  one  of  the  king*s 
counsel  state  the  matter  upon  the  act  of  this 
session  of  parliament,  referred  to  by  the  paper 
which  was  just  now  read ;  and  then  possibly 
my  lord  himself  may  be  so  well  satisfied,  as  not 
to  insist  on  having  counsel  assigned  tu  argue  it. 

Duke  of  NencastU.  As  the  prisoner  at  the  bar 
has  made  his  objection,  and  moved  an  arrest  of 
judgment,  I  think  one  of  tbe  king's  counsel 
ought  to  have  liberty  to  be  heard  to  that  mat!er. 
Your  lordships  will  then  see,  what  weight  there 
is  in  the  objection  insisted  on  by  tbe  prisoner, 
and  be  the  better  able  to  determine  about  as  * 
signing  counsel  to  argue  it.  I  am  therefore  of 
opinion,  that  the  king's  counsel  should  be  hcurd 
in  the  manner  proposed  by  my  lord  high 
steward. 

Earl  Granvilie.  By  the  known  rules  and 
usage  of  parliament,  there  can  be  no  debate  in 
this  place;  and  therefore  J  move  your  lordbhips 
to  adjourn  to  the  chamber  of  parliament. 

L,  H.  S.  Is  it  your  lordships*  pleasure  to  ad- 
journ to  the  chamber  of  parliament  ? 

Lords,  Ay,  ay. 

X.  H,  S.  This  House  is  adjourned  to  the 
chamber  of  parliament. 

The  Lords  and  others  returned  to  the  cham- 
ber of  parliament  in  the  same  order  they  came 
down ;  and  after  some  time,  the  House  was  ad- 
journed a^ain  into  Westminster- hall ;  Hr.d  the 
Peers  being  there  seated,  the  J.ord  Ui\i\\ 
Steward  in  his  Chair,  and  the  House  resumed, 
the  Serjeant  at  Arms  made  proclamation  f'T 
■iknwi  as  inual. 


L.  H,  S,  My  lord  Balmeriuo,  tbe  Lords  bave, 
in  their  House  above,  uuanimously  come  lu 
this  resolution,  that  I  should  ask  yoi|r  birdship, 
whether  you  do  now  desire  that  counsel  should 
be  assigned  you ;  and  that  1  should  acquaint 
you,  that  in  case  you  do  desire  it,  tbeir  lord- 
ships will  assign  you  such  counsel  as  you 
think  fit  to  nropose. 

Lord  Balmerino,  Yes,  my  lords,  1  do. 

L,  H.  S.  What  counsel  does  jour  lordship 
desire  should  be  assigned  you  ? 

Lord  Balmerino.  Mr.  Wilb.-abam  and  Mr, 
Forrester,  my  lords. 

Lord  President.  I  move,  that  your  lordships 
wfll  adjourn  to  the  Chamber  of  Parhament. 

L,  U.  S.  Is  it  your  lordships'  pleasure  to  ad- 
journ to  the  Chamber  of  Parliament  ? 

Lords,  Ay,  ay. 

L,  H.  S,  This  House  is  adjourned  to  the 
Chamber  of  Parliament. 

Then  the  Lords  went  back,  in  the  order  be- 
fore-mentioned, to  the  Chamber  of  Parliament. 

And  the  House  being  there  resumed  ; 

Ordered,  That  Mr.  Wilbraham  and  Mr.  For- 
rester be  assigned  counsel  for  tbe  lord  Bal- 
merino, as  desired ;  and  that  they  may  havt 
access  to  him  at  all  seasonable  times. 

Ordered,  That  the  earls  of  Kilmarnock  and 
Cromertie,  and    the   lord  Balmerino,*  be  re- 
manded  prisoners  to  his  majesty's  Tower  of 
London,  and  there  kept  in  safe  custody,  until 
the  farther  order  of  this  House. 

Ordered,  That  this  House  will  proceed  fur- 
ther, in  order  to  the  giving  judgment  against 
the  said  lords  on  Friday  next,  at  eleven  of  tb« 
clock ;  and  that  they  be  ttn*n  brought  to  thtt 
bar  of  this  House,  in'Westmiustcr-hall,  for  that 
purpose. 

Friday,  August  ist,  1740. 

The  Lords,  and  others,  came  from  tht 
Chamber  of  Parliament  into  Westminster-hall, 
in  the  same  order  as  on  Monday  t:iHt ;  and  the 
Peers  were  there  seated,  and  the  lord  high 
steward  in  his  chair. 

L.  H,  S.  My  I<»rds,  the  House  is  resumcfl. 
—Is  it  your  lordships'  pleasure,  that  the  juugi-s 
have  leave  to  be  covered  ? 

The  Seijeaiit  at  Arms  made  proclamation 
for  silence;  and  afterwards  the  following  pro- 
clamation : 

Serjeant  at  Arms.  Oycs,  Oyes,  Oyes!  Lieu- 
tenant of  the  Tower  of  I^udon,  bring  forth 
your  prisoners,  W^illiam  earl  of  Kilmaruock, 
(Greorge  earl  of  Cromerlie,  and  Arthur  lord 
Balmerino,  to  the  bar,  pursuant  to  the  order  of 
tbe  House  of  Lords. 

The  deputy- governor  of  the  Tower  brought 
the  prisoners  to  the  bar,  in  the  like  form  as  be- 
fore ;  and  then  they  kuetli  d  down. 

L,  H.  S.  Your  lordshijiS  may  rise. 

Mr.  Wilbraham  and  Tir.  Foirester,  the  coun- 
sel assijL^pd  to  the  lurd  Bclmerino,  attended. 

L.  H.  S,  My  lord  jklmerino,  when  ysu 
were  last  at  this  bar,  you  thought  fit  to  move 
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ia   arrest  of  judgmeDt ;   and    desired,  that^ 
cotmsel  might  be  assigned  you:   whereupon 
Uie  Lords  hare  been  pleased  to  assign  you  such 
counsel  as  you  proposed.    Does  your  lordship 
novr  desire  that  your  counsel  may  be  heard  ? 

Lord  Balmerino,  Asyourlord8nipsha?ebeen 
pleased  tu  allow  me  counsel,  I  na?e  ad? ised 
with  them;  and  my  counsel  tell  roe,  there  is 
BDthiiig  in  that  paper,  which  I  delivered  in  on 
Wednesd:iy  lost,  that  will  be  of  any  use  to  me : 
So  I  will  not  give  your  lordships  any  further 
trouble  about  it. 

£.  if.  S.  If  I  understand  your  lordshi|i 
ri^^ht,  you  do  not  desire  your  counsel  should 
■peak  to  that  matter. 

Lord  Balmerino,  No,  my  lords. 

X.  H.  S,  Do  you  desire  your  counsel  should 
be  heard  ? 

Lord  Balmerino,  I  desire  they  should  not 
plead. 

X.  H.  S,  My  lords,  though  the  prisoners 
lni?e  already  been  asked  what  they  had  to  say, 
why  judgment  should  not  pass  u|>ou  them  ac- 
coitling  to  law  ;  yet  as  they  are  now  brought 
up  3t'a  iiubsequent  day,  it  is  the  regular  courae 
to  ask  them  the  same  question  over  again ; 
because  something  material  may  possibly  have 
mrtseo  or  occurred  since  the  former  day. 

WiUtam  earl  of  Kilmarnock,  has  your  lord- 
■hip  any  thing  further  to  say,  why  judgment 
•f  death  slionld  not  pass  upon  you,  according 
to  law? 

Earl  of  Kilmarnock,  No,  my  lords,  I  ba^e 
BothiAg  further  to  offer. 

£.  H,  S.  George  earl  of  Cromertie,  has 
^our  lordship  any  thing  further  to  say,  why 
judgment  of  death  should  not  pass  upon  you, 
according  to  law  ? 

Earl  of  Cromertie.  No,  my  lords,  I  have  no* 
thing  further  to  trouble  your  lordships  with. 

X.  H.  8,  Arthur  lord  Balmerino,  has  your 
kirdahip  any  thing  further  to  say,  why  judg- 
ment of  death  should  not  pass  upon  you,  ac- 
cording to  law  ? 

Lord  Balmerino.  No,  my  lords ;  I  only  de- 
sire to  be  beard  a  moment.  My  lords,  I  am 
very  heartily  sorry,  that  I  should  take  up  so 
iBUch  of  your  lordships'  time,  and  give  you  so 
■mob  trouble.  It  was  not  to  delay  time,  or  to 
Km  a  i»w  days  ;  bat  only  as  I  beUeved  there 
was  something  in  the  objection  that  would  do 
mm  eervice ;  and  I  beg  your  lordships'  pardon 
far  the  trouble  I  have  given  you. 

My  lords,  I  acknowledge  my  crime,  and  I 
beg  your  lordships  will  intercede  with  his  ma- 
jesty for  roe. 

Ih  H,  S.  Make  proclamatkHi  for  silence 
whilst  judgment  is  giving. 

Serf,  at  Arm$,  O^es,  Oyes,  Oyes !  Our  so- 
Tereign  lord  the  king  doth  strictly  charge  and 
eemmaed  all  nmimer  of  persons  to  keep  si- 
Ince  whilst  judgment  is  giving,  upon  pain  of 
uaprisomneiit. 

.  lArd  High  Steward.  William  eari  of  Kil- 
■Mwnekt  George  earl  of  Cromertie,  Arthur 
lord  BabneriDd;  lo  tbe  conne of  thii  lolemn 
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proceeding,  you  have  already  been  acf|uainted. 
That  you  stand  convicted  of  the  high- treason 
charcred  upon  you  by  the  several  iudictmenta 
on  which  you  have  been  arraigned. 

By  this  conviction,  it  is  now  finally  deter- 
mined, That  your  lordships  are  guilty  of  that 
crime,  whiah  not  only  the  laws  of  Great 
Britain,  but  of  all  oilier  countries,  for  the 
wisest  reasons,  adjudge  to  be  the  highest. 

As  it  gives  the  dce|>est  concern  to  every  one 
of  my  lords  your  peers,  to  find  persons  ot  your 
birth  and  quality  stained  with  so  foul  an  offence, 
so  it  most  give  them  some  satisfaction,  that  alt 
of  you,  in  effect,  have  confessed  it,  two  of 
your  lordships  by  expressly  pleading  guilty 
upon  your  arraignment,  and  the  other,  by 
openly  declaring  himself  satisfied  with  the  do- 
termination  of  this  House,  upon  the  onlv  point 
on  which  his  defence  was  rested.  Charity 
makes  one  hope,  that  this  is  an  indication  of 
some  disposition  to  that  repentance  which  your 
guilt  so  loudly  calls  for. 

You,  my  lord  Balmerino,  have  since  moved 
in  arrest  of  judgment;  and  their  lordshipe 
were  pleased  to  assign  the  counsel  you  de- 
sired, to  support  that  nnotion :  but,  upon  ad- 
vising with  your  counsel,  you  have  now  volun- 
tarily at  the  bar  withdrawn  it,  as  baiug  wholly 
without  fonndation. 

To  attempt  to  aggravate  crimes  of  so  deep  a 
dye,  and  in  themselves  so  incapable  of  aggra- 
vation, against  persons  in  your  unhappy  cir» 
cumstancrs,  would  be  a  vain,  as  well  as  a  moat 
disagreeable  task.  And  yet  the  duty  of  that 
place,  in  which  I  have  the  honour  to  sit,  re- 
quires that  I  should  oflTer  some  tilings  to  your 
consideration,  to  explain  more  fully  the  neces- 
sity of  that  justice  which  is  this  day  to  be  ad* 
ministered,  and  to  awaken  in  your  minds  a  due 
aense  of  your  own  condition. 

If  any  rebellion  can  be  heightened  by  tbe 
circumstances  attending  it,  it  is  that  in  whicb 
your  lordships  have  been  engaged  :  a  rebellieii 
a^inst  a  king  celebrated  through  the  world  for 
his  mild  and  gradons  government ;  the  whole 
series  of  whose  reign  nas  been  distinguished 
by  the  strictest  adherence  to  the  laws,  and  the 
most  indnlgent  care  of  the  rights  of  his  people, 
unblemished  with  any  single  instance  of  an  at- 
tempt or  design  to  violate  cither. 

To  overturn  the  government  of  snch  a  king, 
you  took  arms  ;  and  in  consequence  4^f  this,  to 
destroy  the  purest  religion,  and  subvert  the 
best  constitution,  formed  and  established  upon 
the  justest  balance  of  prerogative  in  the  crown, 
and  liberty  in  the  subject,  tor  tbe  preservation 
of  the  whole. 

What  did  j'our  lordships,  who  nrofesa  the 
Protestant  religion,  and  claim  the  benefita  of 
this  constitntion,  seek  to  introduce  in  the  rooor 
of  these  invaluable  blessings?  In  reli^oo. 
Popery,  attended  with  its  train  of  superstitious, 
and  inhuman  principles  of  persecution ;  in  go- 
Temment,  despotism  and  tyranny ;  and  to 
cement  and  support  this  horrid  system,  an  ab- 
jured Pretender,  deriving  his  principles  of  reU* 
gion  and  civil  policy  from  Rome  aod  France* 
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>Vben  I  name  France,  1  Ond  myself  obliged 
to  remind  your  lonUbips  ui  one  circumstance, 
which  it  will  become  you  to  reflect  upon  in 
your  most  serious  moments.  The  time  you 
chose  to  arm  against  your  country,  was,  whilst 
it  stood  engaged  in  a  just  and  necessary  war 
against  that  crown,  and  Spain  ;  a  war,  to  pre<- 
•erre  its  own  commerce  and  independency,  and 
its  ancient  natural  allies.    Though  some  of 

£our  lordships  have  thought  it  proper,  at  this 
Ar,  to  disclaim  that  connection,  or  any  advan- 
tage  from  it ;  yet,  with  that  ambitious  and  in- 
croaching  power,  you  avowedly  joined  your- 
selves ;  by  this  aiJ,  you  endeavoured  to  effect 
the  dreadful  change  you  meditated ;  and,  to 
tuch  a  master,  to  enslave  this  free  nation. 

Nor  were  the  other  countries  of  Europe, 
which  have  united  themselves  against  the  per- 
nicious views  of  France,  less  essentially,  though 
more  remotely,  interested  in  tlie  event.  From 
Great  Britain  they  derived  their  chief  aasistance 
in  this  war ;  in  her  centered  their  hopes  of  sup- 
port :  but  the  contrivers  of  this  scheme  laid 
the  axe  to  the  root  of  the  tree ;  and,  by  en- 
deavouring to  deliver  up  this  kingdom  a  pro- 
Tince  to  France,  strove  to  cut  off  that  resource, 
without  which  the  cause  of  public  liberty  must 
bave  sunk  for  ever. 

Thus  widely  spread  were  the  calamities, 
which  this  rebellion  was  formed  to  introduce. 
By  calling  off  the  arms  of  Great  Britain  to  her 
necessary  self-defence,  some  progress  was 
made  towards  effectuating  one  part  of  the  in- 
tended mischief.  How  far  it  may  be  retrieved, 
and  in  what  manner,  is  still  in  the  womb  of 
time,  and  in  the  hands  of  Providence :  but  is  it 
not  astonishing  that  men,  who  call  themselves 
Britons  and  Protestants,  should  become  the 
dupes  and  abettors  of  so  execrable  a  design  ? 
A  design  to  erase  the  very  foundations  of  true 
religion  and  freedom,  and  to  turn  the  riches 
•nd  strength  of  this  kingdom,  through  a  course 
of  ages  so  differently  empbyed,  into  instru- 
ments of  the  common  slavery  ? 

Ai\tr  all  this,  to  mention  tne  plundering  and 
devastation  of  particular  towns  and  counties  ; 
the  miseries  brought  upon  private  persons  and 
families ;  or  the  many  murders  committed  (for 
the  deatli  of  every  loyal  subject  killed  in  this 
rebellion  was  a  murder ;) — to  mention  these 
things,  though  most  important  and  moving  in 
themselves,  after  the  other  more  extensive 
considerations,  would  make  them  appear  of 
less  weight. 

Some  of  your  lordships,  in  what  you  have 
been  pleased  to  offer  for  yourselves,  have  urged 
several  topics  to  excite  mercy  and  compassion. 
Those,  if  of  any  moment,  are  only  proper  for 
thnt  place,  where  the  seat  of  mercy  must  be 
acknowledged  to  be  fixed.  But,  when  argu- 
ments of  compassion  have  been  ivged  in  behalf 
of  the  guilty,  let  us  balance  those  arguments 
with  a  becoming  compassion  for  our  country, 
for  those  who  have  suffered  innocently  by  the 
miseries  which  this  rebellion  brought  upon  it, 
and  for  those  who  died  gloriously  w  its 
defence,  . 


Give  me  leave  to  urge  this  a  little  further. 
Even  the  sufferings  of  those,  who  so  far  forgot 
their  allegiance,  as  to  adhere  to,  or  favour,  this 
impious  cause,  are  in  justice  to  be  charged  only 
to  the  account  of  such  as  fomented  and  sup- 
ported it.  They  who  take  arms  against  a  law- 
ful established  government,  create  the  neces- 
sity of  all  acts  requisite  to  be  done  on  the  side 
of  that  government,  in  order  to  repel  and  aiib- 
due  them ;  or  which,  in  the  nature  of  things, 
become  unavoidable  in  the  course  of  sup* 
pressing  them. 

Upon  such  a  subject  it  is  more  diflkult  to 
stop  than  to  eidarge.  But,  whilst  I  am  endea- 
vouring to  raise  in  your  minds  a  just  sense  of 
the  many  evils  involved  in  your  crimes,  per- 
mit me  to  intreat  your  lordships  to  deal  impar- 
tially with  yourselves,  and  to  consider  seri* 
OBsly,  what  could  be  your  temptation  to  com- 
mit them. 

Every  one  of  you  enjoyed  the  common  bene- 
fita  of  that  legal  and  mild  government,  which, 
in  violation  of  the  most  solemn  oaths,  yoa 
sought  to  destroy ;  and  some  of  yon  had  re- 
ceived particnbr  advantages  from  it  Yon, 
my  lorn  Kilmarnock,  and  my  lord  Cromertie, 
have  thought  fit  to  appeal  to  your  former  con- 
dnct  aa  a  proof  of  your  good  principles  for  th^ 
support  of  the  Revolution,  and  of  our  present 
happy  establishment.  With  real  grief  I  la- 
ment that  you  ever  deviated  from  those  senti« 
roents.  It,  as  your  lordships  would  haveua 
believe,  they  were  sincere,  and  proceeded  from 
the  heart,  what  could  poMibly  be  your  mduee- 
ment  to  this  sudden  apostacy  ?  Your  lordships 
have  left  that  a  blank  m  y otir  apologies ;  and  i 
choose  rather  to  leave  it  to  be  filial  up  by  the 
constructions  of  others,  than  to  supply  it 
myaeif. 

Thus  much  1  am  warranted  to  say :  no 
glittering  prospect  of  success  in  the  beginnings 
of  this  r^llion  couki  tempt  yoa.  On  the  one 
hand,  those  beginnings  were  so  weak  and  un* 
promising,  as  to  be  capable  of  seducing  none, 
but  the  most  infected  and  willing  minds,  to  join 
in  so  desperate  an  enterprise.  On  the  other 
band,  it  was  impossible,  even  for  the  party  of 
the  rebels,  to  be  so  inconsiderate  er  vain,  as  to 
imagine  that  the  body  of  this  free  people,  blest 
in  the  enjoyment  of  all  their  rights  both  civil 
and  religious  under  his  majesty's  protection  ; 
secure  in  the  prospect  of  transmitting  them 
safe  to  their  poeteritv,  under  the  Protestant  suc- 
cession in  his  royal  bouae  (of  which  they  see  so 
manv  illustrioua  branches) ;  I  say,  it  waa  im- 
possiole  that  they  could  imagine,  the  body  of 
this  free  people,  under  these  circumstances, 
would  not  rise  up,  aa  one  man,  to  oppose  anil 
crush  so  flagitious,  so  destructive,  and  ao  un- 
provoked an  attempt. 

Happy  is  it  for  ourselves,  happy  for  our  pos- 
terity, that  this  was  verified,  by  ^e  event.  The 
rebels  soon  saw  his  majesty's  faithful  subjects, 
conscious  both  of  their  duty  and  interest,  con- 
tending to  outdo  one  another  in  demonstrations 
of  their  zeal  and  vigour  in  his  service.  The  mer- 
cbaoti  ai^  tntdipg  part  of  this  great  metropolii^ 
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voaaftlMHioitaMrulaDilretpcctablebraiiehM  •  nt-u 
ttflbe  eommnDiiv.  to  tbeir  luting  honour,  u- 
■od«l«d  IbemielTn,  tt  lh«  risk  nf  their  pri- 
vaUfcrhiDM,  to  rapport  tbe  public  crfdil  of 
their  CMintry.  Mm  of  property,  of  all  ranbi 
Mod  ordeta,  crowded  in  willi  libersl  uibMrip- 
tioM,  of  their  onn  niotion,  beyond  the  enmplc* 
orfarnerliaMC  and  nneomMlled  by  any  law  ; 
wmI  yet  in  the  tacm  legal  and  wirraotable  man- 
BCr,  Donritlxtaiiding  what  bai  been  ignoraDtlj 
and  premnptvoualy  RgKealed  In  tbe  cODtrary. 
The  dergy,  with  a  seu  becoming  Ihetr  boiy 
fuDCtioa,  related  by  ebriitian  charity,  in- 
atnKted  tbeirhearen  by  tbeir  doeinne,  and  led 
them  by  their  example,  in  defence  ortbe  cfown, 
and  of  our  commoo  libenie*  ;  of  tbii  reformed 
church,  and  coDsequeotly  of  tbe  reformatioD 
itaelf. 

Tbe  rebeli  tooD  taw  inany  of  the  n^lity 
■ad  gentry,  from  amongat  the  Ant  familiM,  tbe 
ffKalert  eatalea,  and  tbe  beat  blood  in  the  biog- 
dun,  turroundiDg  the  tbnme,  lolicitiag  to  be 
pcrmiltad  lo  hazard  their  liTei  \a  tbia  irlorioui 
oantc,  and  to  be  authorised,  at  their  owd  ex- 


But,  abort  all,  tbey 
liameDt,  the  ffreat  council  of  the  natioD,  the 
veprcaetitatiTelndy  of  this  people,  wanned  iritb 
M  tmljr  Britiah  ^rit,  and  treading  in  tbe  ftepe 
of  their  ancealers,  oTercoroing  all  difficultiei, 
•nd  uoanimouily  concurring  in  every  mea- 
Mrc  to  alrcogthea  tbe  kiog'i  bandg,  and  to 
■naiaiaitt  tbil  goTemment,  on  which  tbe  rery 
bongof  parliameolt,  and  the  preterration  of 


tbemadTci  any  false  hopes  of  ooDtrary  appear- 
■aeea,  it  piott  be  owing  to  the  bigbeal  degree 
of  inlatiMlion,  that  th^  were  not  won  con- 
vinoed  of  their  miitake.  Great  reaaou  hare 
we  to  offiw  op  our  tbanki  to  hearen,  that  tfaey 
harabceaeflectnallvdiaappMnted.  Ereo  your 
knUipa,  if  you  will  allow  youraeWea  to  wdgh 
jaar  owd  oaae  in  tbe  juat  balance  of  religion 
■«d  eonadence,  will  find  cauae  to  be  thankful 
that  the  tocaaure  of  your  guilt  wai  not  suffered 
tt  bt  Blled  up  and  enhanced  by  the  final  dire- 

M  BQCCeSi  of  it. 

If,  fVom  any  unforeaeen  accidenti,  not  an- 
MaBMO  in  military  opetattoni,  tbnae  delusife 
kMaa  were  tor  tome  time  kept  alire,  it  seemi 
t»  luTe  been  judicially  designed  by  Providence 
to  render  the  more  tigoal  that  vengeance, 
which  waa  reaerred  for  them  at  the  battle  of 
CuHoden.  How  much  waa  owing,  on  that 
■emnraMe  day,  lo  tbe  brarery  and  diiciptine 
of  bin  majetty^a  trtmpi,  lo  Ibe  animaliog  ex- 
■nple,  the  intrepid  ralour,  sod  Uie  wiie  con- 
duct of  a  prince  deaceiided  from  him,  ia  *o 
deeply  eograTen  on  the  heart  of  erery  member 
of  Ibis  ereat  aaaemUy,  that  I  could  only  repeat 
what  their  own  gmtetui  minds  bare  already 
ai^gealed  lo  themaelres,  and  represented  to  tbe 

Then  was  experienced  how  much  that  con- 
rtf^  wliicb  Tinoe,  true  loyalty,  and  the  loreof 
•■I  watry,  ia^in,  ii  raperior  to  tha  mb- 
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ness  BoA  falie  fire  of  rebellion,  accompanied 
«Uhil.f  terrors  of  guilt. 

[  willaddnomiire.  It  hasbeenhiamBJrtty'a 
jiislircio  bring- vnur  liirilihipi  to  a  legal  trial [ 
uniJ  ii  lias  been  ills  wisdom  to  shew,  that,  as 
a  Sinn  II  |iartof  his  national  forces  WM  iilfEcient 
to  ^'ubdiie  the  rebel  army  in  the  field,  lo  the  or- 
dinary ciiurse  of  his  laws  is  strong  enough  tft 
lirinj-'  rvpD  their  chieb  to  justice. 

M'lnt  remains  far  me,  is  &  >ery  painfut, 
ihoiLi^li  a  necessary  part  It  ia,  to  pronounce 
dial  spiiif^ncc,  which  tbe  law  baa  appointed  for 
crimrs  ol'tbii  magnitude  ; — a  sentence  full  of 
hdrrur  !  juch  as  the  wisdom  nf  our  nncestora 
lias  ordained,  ai  one  guard  about  the  sacred 
p»rsn[i  ol'  the  king,  and  as  a  fence  about  this  ex- 
cellrni  const ilul ion,  lo  be  a  terror  to  etil-docrs, 
and  a  eecurily  lo  them  that  do  well. 


■  Tlial  you,  Willtatn  earl  of  Kilmamoclc, 
'  (ieor^e  earl  of  Cromertie,  and   Arthur  lord 

■  ItalDierino,  and  erery  of  you,  return  to  lb* 
'  prisan  oftheTower,  from  whence  you  came; 
'  t'roni  ilieuee  you  must  be  drawn  to  the  placa 
'  of  execution  ;  when  you  come  there,  yon 
'  must  lie  banged  by  tbe  neck,  but  not  till  ^on 
'  are  dead  ;  for  you   must  be  cut  down  alire  i 

■  iliFo  yc)ur  bowels  must  be  lakeo  out,  and 
'  biirul  liefore  your  faces  ;  then  your  heads 
'  tntiit  ba  seret^d  from  your  bodies,  aad  your 
'  boiltes  mntl  be  dirided  each  into  four  quarters; 
'  ami  ilipae  most  be  at  the  king's  disposal.-^ 
'  And  God  Almighty   be   merciful  to    you 

/..  H.  S.  Lieutenant  of  the  Tower,  take 
the  prisoners  from  Ibe  bar, 

n'bicb  being  done,  proclamation  was  mad* 
fur  silriire,  as  usual. 

L.  II.  S.  My  lords,  this  proceeding  being 
al  an  end,  nothing  remains  to  be  done  bera^ 
but  10  determine  £ecommittian. 

Tj,rd,.     Ay,  ay. 

L.  H.  S.  Let  proclamation  be  made  for  dia^ 
snlviii<r  ilieeommistiian  of  high  steward. 

Sen.  ul  Amu,  Oyes,  Oyes,  Oyea !  Oar 
snvpreii^ii  lord  tbe  king  does  strictly  cha^;* 
ami  command  all  manner  of  peraont  here  pre- 
sent, nnil  that  faare  here  attended,  to  depart 
lu'nre  in  tbe  peace  of  God,  and  of  our  soTt-- 
rciu'ii  I'ird  tbe  king;  fur  hi*  grace  my  lord 
{  lii^U  slpoard  of  Great  Britain  intends  now  to 


Ttieii  the  while  staff  being  delivered  lo  the 
!<ird  lii^h  steward  by  the  gentleman  uiberpf 
(lie  bUck  rod,  upon  his  knee,  his  grace  stood 
up  uncovered;  and  holding  tbe  Elafi"  in  both 
bis  b.indj,  broke  it  in  two,  and  declared  the 
coinrni^ion  lo  be  dissolved ;  and  then  leaving 
lh<?  chair,  c«me  down  to  the  wool-pack,  and 
snid.  Is  it  jour  lordsbtpa'  pleaanre  te  adjoarii 
toilie  r.b  amber  of  parliament  ? 

Lvrds.    Ay,  ay, 

L.  U.  S.  Tbls  Uoose  U  a^oiiniad  to  thl 
cturober  of  ptriiftSMrt. 
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Then  the  Lords  and  oUien  retoraed  id  the 
■mine  order  tbey  came  down. 

And  ibe  prisonera  were  carried  back  to  the 
Tower  of  London. 


An  Account  of  the  Bbitavioub  of  the 
LATE  Earl  of  Kilmarnock,  after 
HIS  Sentence,  and  on  the  Day  of 
BIS  Execution,  August  18,  1746. 
By  Jambs  Foster. 

Mr.  Foster  says,  his  first  access  to  lord 
Kilmarnock  was  on  Thursday,  August  7,  in 
the  evening ;  and  after  some  serious  discourse 
with  his  lordship  on  religion,  he  proceeds  thus  : 

'*  He  desired  me  to  administer  the  sacra- 
ment of  the  Lord's  snpper  to  him,  which  at 
first  I  declined,  without  absolutely  refusing  it. 
And  my  reason  was  this,  That  1  chose  not  to 
do  it  till  I  had  authority  from  general  William- 
•nn  to  tell  him,  that  there  remained  no  hope  of 
bis  life.  Then  I  thought  I  should  have  clearer 
•Tidence,  if  he  still  continued  in  the  same  in  • 
genuous  temper,  that  his  confessions  and  re- 
pentance were  sincere ;  and  I  consented  at 
last  only  upon  this  condition,  that  he  would 
allow  Mr.  Fowler,  the  gentleman -gaoler  of 
the  Tower,  to  be  present,  and  renew  his 
acknowledgments  before  him.  To  this  he 
made  no  o^ection  ;  and  the  questions  which  I 
proposed  to  him,  together  with  his  answers, 
%rere  in  substance  as  follows.  ^ 

'*  Do  you  acknowledge,  with  deep  penitence 
and  contrition,  the  guilt  of  the  late  unproToked, 
unnatural,  and  wicked  rebellion  in  which  you 
engaged  ;  the  share  you  had,  by  being  involved 
in  it,  in  the  oppressions  and  murders  of  your 
felk>w  subjects,  and  the  desolation  and  spoil  of 
Tour  native  country  ;  your  great  guilt  in  re- 
Dclling  against  your  just  and  lawful  king, 
and  against  a  mild  and  gracious  government  ? 

•  I  do.' 

**  Are  you  ready  to  declare  that  it  is  your 
•tedfast  resolution  to  persist  in  this  humble 
confession  to  the  last,  and  to  pray  for  the  pros- 
perity of  king  George,  the  establishment  of 
fiis  royal  house,  and  the  welfare  and  peace  of 
your  country,  with  your  dying  breath  ? — *  I 

•  readily  declare  thitf  to  be  my  steady  purpose.' 

<*  Do  you,  also,  with  shame  and  humiliation 
before  God,  acknowledge  the  irregularities  and 
excesses  of  your  private  life ;  and  will  you  en- 
deavour to  form  your  mind  to  a  deeper  and 
deeper  repentance  for  both  your  public  and 
more  personal  crimes? — <  This  is  my  resolu- 
« tion,  which  1  will  adhere  to,  by  the  help  of 

•  God.' 

'*  l^e  pleased  to  declare,  that  you  expect  no 
benefit  at  all  from  receiving  the  sacrament,  if 
yonr  remorse  and  penitence  be  not  sincere. — 

•  I  ttu  not  think  that  it  will  be  of  any  service 

•  to  me.' 

*'  I  desire,  in  the  last  place,  that  yoa  will 
also  declare,  what  of  your  own  accord  you  have 
■ieatioaed  to  ma  beloret^Tbat  yjoa  oamidir 


yourself,  in  this  act  of  receiving  th«  sacrament 
under  your  present  critical  and  melancholy 
dreumstanoes,  as  making  an  implicit  appeal 
to  God,  that  you  expect  no  mercy  from  him, 
if  your  confessions  are  feigned  and  hypocri- 
tical; and  that  you  look  upon  the  de^  of 
Christ  (which  yon  are  now  solemnly  to  com- 
memorate as  a  ratification  of  God's  covenant 
of  merey  to  unfeigned  humble  penitents,  and 
to  them  alone)  as  Iwth  a  strong  eocoaragrement 
and  motive  to  you,  to  endeavour  to  strengtbco 
and  perfect  your  repentance.—'  I  consider  the 

*  whole  of  this  in  the  light  in  which  it  has  novr 

*  been  represented.' 

'*  I  shall  only  add  under  this  head,  that  all 
the  confessions  of  this  unfortunate  lord  ap- 
peared to  me  to  be  free  and  ingenuous:  He 
never  scrupled  the  questions  that  were  asked 
him,  nor  took  the  least  time  to  meditate  and 
prepare  an  answer.  His  oonfessiuns,  likewise, 
were  perfectly  consistent  and  uniform,  and 
never  varied  as  to  the  general  substance,  and 
in  no  other  circumstance  than  this,  which  wilt 
be  thou^t  perhaps  to  redound  to  his  honour, 
that  he  continued  to  the  last  recollecting  and 
searching  himself,  and  declaring  particular  in- 
cidents as  they  occurred  to  him,  which  tended, 
upon  the  whole,  not  to  the  extenuation,  hot  to 
the  heightening  of  his  crime.  And  a  few 
days  before  his  death  he  said.  That  he  thought 
he  should  rather  prefer  the  speedy  execution 
of  the  sentence,  which  was  justly  passed  upon 
him,  than  a  longer  continuance  in  life,  if  he 
was  sure  that  he  should  be  again  entangled 
by  the  snares  and  temptations  to  uhidi  he  had 
formerly  yielded.  W  ttat  woukl  really  be  the 
event,  if  he  was  Jet  k>ose  among  the  goietiea 
and  pleasures  of  life,  he  did  not  certainly 
know,  and  somewhat  dreaded  ;  but  in  the  de- 
claration he  had  made,  be  thought  he  found 
himself  clear. 

**  Heavy  charges  of  inhumanity  and  cruelty, 
I  told  him,  were  spread  among  the  people  con-« 
oeming  him  ;  and  by  many  oelieved.  1  de- 
sired him  therefore  to  be  honest  and  free  in 
clearing  his  conscience  of  such  a  load  of  most 
unnatural  guilt,  by  answering  to  the  followin|r 
interrogations,  which  included  in  them  th« 
substance  of  these  charges.  And  I  here  sob- 
join  for  the  perusal  of  the  public,  the  questions, 
as  I  proposed,  and  have  now  transcribe*!  them 
from  a  paper  written  before  I  went  to  the  Tower, 
and  his  distinct  replv  to  each. 

<*  Was  your  lordtthip  present  in  the  Pre- 
«teoder's  council  at  Inverness,  or  any  other 
place,  befbre  the  battle  of  Culloden,  where  it 
was  proposed  to  destroy  the  prisoners  taken  by 
the  rebels  f — *  1  can  most  sincerely  and  freely 

*  answer,  No.' 

**  Were  yon  ever  present  b  council  where 
this  was  proposed  P— >*  No.' 

*'  Did  you  ever  move  tor  such  an  order  ?— 

*  No.' 

*♦  Did  you  ever  sign  such  an  order? — «  No.' 

**  Did  you  ever  carry  an  order  of  this  kind 

to  thok  French  general  Stapleton  f   Did  you 

aftr  iu  bis  prtoeaca  appre?a  of  aucb  an  ordtrf 
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Did  ^011  tt  any  lime,  heariog^  it  had  been  com* 
muDicatod  to  him,  encourage  and  excite  bim 
to  tbe  execution  of  it  ? — To  all  which  he  an- 
•vrered  in  the  same  manner, '  No.' 

'*  Did  you  efer  know  or  hear,  that  such  a 
thiotr,  or  an  order  to  give  no  quarter,  was  de- 
^ed,  or  agreed  tu,  or  signed  in  the  rebel  army, 
till  3'ou  were  taken  by  the  king's  forces,  and 
a  prisoner  at  Inverness:  Or  do  you  know 
yourself  guilty  of  any  cruelties,  by  you  autho- 
lisad  or  committed,  against  the  kmg's  soldiers 
or  subjects  taken  prisoners  by  the  re^s  ?— -The 
Answer  to  both  these  questions  was  the  same 
as  before, 

**  As  to  what  passed  in  the  church  of  St. 
Niniaas,  he  told  me,  that  he  knew  nothing  at 
•II  of  it,  till,  upon  the  retreat  of  the  rebel  army, 
ht  was  at  some  distance  from  Stirling,  where 
lie  had  been  confined  to  his  bed  by  a  fever ; 
that  the  first  notice  he-had  of  it,  was  the  noise 
of  blowing  up  the  church,  of  which  he  could 
-never  get  any  but  an  indistinct  and  confused 
account }  that  it  was  represented  by  the  rebels 
as  accidental ;  but  concerning  this  he  could 
certainly  say  nothing ;  only  as  to  himself  he 
solemnly  declared,  that  he  had  no  knowledge 
beforehand  of,  nor  any  concurrence  in,  a  de- 
signed act  of  cruelty.  I  told  him,  however, 
that  he  was  charged  with  an  instance  of  barba- 
rity to  the  prisoners  confined  in  the  church  at 
Inverness.  And  the  account  which  he  gave  of 
the  fact,  is  as  follows — That  there  were  orders 
i«soed  by  the  Pretender's  son,  to  strip  them  of 
their  clothing,  for  the  use  of  some  of  the  high- 
land rebels ;  that  the  warrant  for  executing  this 
order  was  sent  to  him  ;  that  he  did  not  enter 
tbe  church  in  person,  but  committed  the  exe- 
eotion  of  it  to  an  inferior  officer;  that  the  pri- 
soners, at  first,  refused  to  submit,  upon  which 
there  was  a  second  order,  and  their  clothes  were 
taken  from  them  ;  but  that  in  the  mean  time, 
the  person  stiled  the  French  ambassador  repre- 
sented to  him,  that  this  was  an  outrage,  which 
he  thought  scarce  justifiable  by  the  law  of  na- 
tions, and  the  rules  of  war ;  he  therefore,  while 
the  clothes  lay  in  heaps,  with  proper  centinels 
over  them,  in  the  streets  of  Inverness,  went  up 
to  the  Pretender's  son,  and  represented  the 
natter  in  the  light  in  which  tbe  French  am- 
bassador had  stated  it,  and  according  to  what 
were  his  own  sentiments  likewise ;  upon  which, 
as  it  was  feared  that  such  usage  might  make 
an  ill  impression  upon  the  minds  of  the  people, 
tlie  clothes  were  again  restored  ;  and  this,  he 
averred  to  me,  was  tbe  whole  of  the  truth,  as 
far  as  it  ever  fell  under  his  knowledge. 

**  For  myself,  I  must  do  this  unhappy  cri- 
minal the  justice  to  own,  that  he  never  appear- 
ed, during' the  course  of  my  attendance  upon 
bim,  to  be  of  any  other  than  a  soft,  benevolent 
disposition.  His  behaviour  was  always  re- 
markably mild  and  temperate.  1  could  discern 
no  resentment,  no  disturbance  or  agitation  in' 
bim.  This  indeed  I  feared,  (as  persons  in  his 
metaocholy  circumstances  are  generally  apt  to 
tbink,  that  they  ought  to  have  the  preference  in 

or  pardon)  when  1  was  first  in- 


formed of  lord  Cromartie's  reprieve ;  and  there* 
fore  in  the  morning  before  1  waited  on  him,  C 
prepared  myself  to  quiet  and  mollify  his  mind. 
But  one  of  the  first  things  he  said  to  mc  was, 
that  he  was  extremely  clad  that  the  king's 
mercy  had  been  shewn  to  lord  Cromarlic.  My 
lord,  says  I,  I  hope  you  do  not  think  you  have 
any  injustice  done  to  yon?— His  ansvter  was^ 

*  Not  the  least:  f  have  pleaded  guilty,  I  en- 

*  tirely  acquiesce  in  the  justice  of  my  sentence, 
'  and  if  mercy  be  extended  to  another,  I  caa 

*  have  no  reason  to  complain,  when  nothing 

*  but  justice  is  done  to  me.  I  do  not  believe^ 
'  that  my  not  being  reprieved  is  owing  to  anr 

*  defect  of  clemency  in  the  king,  who,  by  all    ' 

*  the  accounts  I  ever  received,  is  a  very  merci- 
'  ful  prince ;  nor  that  it  springs  from  any  par- 

*  ticular  resentment  or  prejudice  against  mOt 

*  either  in  his  majesty  or  m  Uis  duke ;  but  from 

*  some  distinction  that  they  thought  there  was 
'  in  the  circumstances  of  lord  Croroartie's  ffuift 

*  and  mine,  or  else  from  the  public  demand  for 

*  justice,  «  bich  made  it  unfit  that  two  out  of 

*  three  should  be  reprieved.'  From  this  way 
of  thinking  and  discoursing,  he  never,  to  mj 
knowledge,  varied  to  the  last. 

**  1  must  add  here  another,  and  I  think  a 
great  and  unquestionable  instance  of  lord  KiU 
mamock's  ingenuity.  He  had  been  cbarffed, 
and  he  imagined  without  a  just  foundation* 
with  having  uttered  a  falshood,  when  he  said 
in  his  speech  at  the  bar  of  the  House  of  Lords, 
that  it  was  very  easy  for  him  to  have  escaped. 
This  he  still  thought  was  true  upon  the  rebel 
army's  first  giving  way,  as  the  greatest  part  of 
that  body  actually  did  escape,  with  whom  he 
was  joined.  But  af\er  he  nad  separated  him- 
self from  them,  and  was  advanced  any  consi- 
derable way  towards  the  king's  troops,  he  be- 
lieved that  his  escape  was  not  practicable. 
But  though  he  hoped  that  this  would  clear  him 
from  the  imputation  of  having  wilfully  preva- 
ricated in  the  instance  already  mtntionen  ;  yet 
he  owned,  that  in  another,  induced  by  the  love 
and  strong  desire  of  life,  he  had  grossly  falsi- 
fied. The  case,  as  he  represented  it  to  me, 
was  thn<i  :^he  had  asserted  m  his  speech,  that 
though  he  could  have  escaped,  he  did  not 
I  chuse  it,  because  the  consequences,  in  an  in- 
stant, appeared  to  him  more  terrible,  more 
shocking,  than  the  most  painful  or  ignominious 
death :  and  therefore  he  chose  to  surrender  aud 
commit  himself  to  the  king's  mercy,  rather 
than  to  throw  himself  into  the  hands  of  a  fo- 
reign power,  the  natural  enemy  to  his  country  ; 
with  whom  to  have  merit,  he  must  persist  in 
continued  acts  of  violence  to  his  principles,  and 
of  treason  and  rebelhon  against  his  Ling  and 
country  :  but  tbe  real  truth  was,  that  he  had. 
no  intention  at  all  to  surrender,  and  that  his 
only  view  was  to  facilitate  his  escape ;  for  thai 
he  thought  the  body  towards  which  he  advanc- 
ed, were  not  the  king's,  but  Fitar-James's 
horse ;  and  that  if  he  could  reach  them,  b^ 
mounting  liehind  one  of  the  dragoons,  his 
escape  would  have  been  more  certain,  than,  as 
he  was  then  on  foot,  it  appeared  to  liim  in  his 
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present  titaation  to  be ;  though  he  did  not  find 
Lis  strength  or  spirits  in  any  considerable  de- 
gree impaired.  This,  he  thought,  as  it  related 
to  bis  inward  intention  only,  could  not  be  dis- 
cofered  but  by  his  own  confession,  nor  known 
to  any  but  God  and  his  own  conscience.  But 
he  was  wilting  to  unburden  his  soul,  and  purge 
k  of  its  most  secret  guilt ;  and  therefore  pressed 
it  upon  me  in  t  particular  manner,  and  espe- 
dally  on  the  wery  day  before  he  was  execoted, 
not  to  forget  to  publish  to  the  world  this  cir- 
cumstance; because,  as  he  had  solemnly  ut- 
twred,  before  so  august  an  assembly  as  the 
Honse  of  Lords,  a  oirect  and  known  natmth, 
he  thought,  if  be  should  die  without  a  retrac- 
tion of  it,  and  a  public  acknowledgment  of  his 
offence,  he  must  oe  considered  as  one,  who  pre- 
sumed to  appear  before  the  tribunal  of  God 
wAb  a  lie  in  his  mouth.  And  here  1  cannot 
help  thinking  ro vself  bound,  in  justice  to  lady 
Umaroock,  to  declare  (and  it  is  most  proper 
to  do  it  in  this  place,  because  it  will  probanly 
And  more  credit,  after  such  a  striking  instance 
of  the  late  lord  Kilmarnock's  conscientious  re^ 
gird  to  truth,)  that  he  said  to  roe,  though  she 
was  bred  in  different  sentiments,  that  he  thought 
her  now  more  inclined  to  W  biggish  than  Jaco- 
bite principles.  And  the  rererend  and  ho- 
nourable Mr.  Home,  and  Mr.  Ross,  his  lord- 
ship's solicitor,  desired  me  to  inform  the  world 
of  another  thiug,  which  he  had  expressly  men- 
tioned to  them,  viz.  That  instead  of  exciting 
him  to,  she  had  dissuaded  him  from  entering 
into  the  late  wicked  and  horrid  rebellion. 

<*  As  the  public  will,  in  all  probability,  be 
eorious  to  know  what  were  k>rd  Kilmarnock's 
sentiments  concerning  death,  and  the  particular 
kind  of  death  which  he  expected,  in  pursuance 
of  his  sentence,  would  be  inflicted  on  him  ;  I 
shall  relate  the  substance  of  the  discourses  that 
passed  between  us,  upon  these  great,  and,  to 
the  generality  of  the  world,  most  terrifying 
subjects. 

««On  Monday,  August  11th,  general  Wil- 
liamson desired  roe,  io  the  gentlest  terms  I 
could  use,  to  let  him  know  that  he  had  received 
the  order  for  his  and  k)rd  Balmerino's  execn- 
tk>n.  1  at  first  declined  this  ungrateful  office, 
and  told  him  that  1  was  so  shocked  at  it,  that  I 
conid  not  think  of  delivering  the  message  my- 
self, but  would  endeavour  tu  prepare  the  uu- 
Ibrtunate  lord,  by  divesting  him  as  far  as  I 
could  of  all  hope  of  life,  for  his  informing  him  of 
it  when  he  came  to  discharge  me  from  my  at- 
tendance. And  indeed  to  suppress  adl  glimmer- 
ings of  such  hope  was  the  main  drift  and  bent  of 
my  discourse ;  and  1  intended  to  go  no  further : 
but  finding  him  in  a  resigned  and  calm  temper, 
I  told  him,  as  the  genend  was  coming  no,  that 
he  would  seethe  vast  importance,  nay,  the  ab- 
solute necessity,  of  attending  seriously  to  what 
I  had  been  saying  about  his  diligent  and  son- 
stant  preparation  for  death,  by  what,  as  I  appre- 
hended, be  would  soon  hear.  He  immediately 
asked  me,  Whether  the  warrant  for  liis  execu- 
tion was  come  down  ?  I  told  him  it  was,  and 
that  the  day  fixed  was  the  Monday  following. 


And  as,  upon  this,  the  general  immediately  en- 
tered the  room,  1  acquainted  him,  that  lord 
Kilmarnock  knew  already  what  he  intended  to 
inform  him  of;  that  be  was  therefore  at  pre- 
sent under  no  necessity  of  saying  any  thing 
further  about  it ;  because  the  oooe  rebting 
such  a  melancholy  circumstance  was  fully  suf- 
ficient. 

*'  Lord  Kilmarnock  received  this  news  with 
the  outward  behaviour  of  a  man,  that  knew  and 
felt  the  importance  of  the  scene  of  death,  but 
without  any  marks  of  disorder,  without  any 
unbecoming  anxiousness  or  terror.  Aud  to  es- 
tablish and  support  him  in  his  present  quietude 
of  mind,  I  told  liim,  That  all  mankind  were 
really  under  sentence  of  death,  though  they 
knew  not  the  manner  or  precise  time  when  it 
would  be  executed ;  it  might  be  to  any  one  as 
soon  or  sooner  than  bis  own ;  that  they  not 
ex]>ecting  it,  nor  having  such  timely  and  certain 
notice  of  it,  might  die  wholly  unguarded  and 
unprepared ;  while  he  had  warning,  and  the 
most  awakening  motires  to  fit  himself  in  the  best 
manner  possible  for  this  grand  and  decisive 
event.  He  said,  That  he  had  never  been  a  li- 
bertine in  principle,  during  all  the  time  that  lis 
was  most  inconsiderate  and  licentious  in  his 
conduct ;  that  he  bad  always  firmly  believed  the 
great  truths  of  God's  being,  and  providence,  and 
a  future  state  of  rewards  and  punishments  for 
virtue  and  vice ;  and  that  he  had  not  been  in- 
volved in  the  fasbionablesoepticism  of  the  times 
with  respect  to  Christianity ;  that  he  was  there- 
fore naturally  concerned,  and  chiefly  concern- 
ed, about  the  consequences  of  death,  in  compa- 
rison of  which  be  thought  the  thing  itself  a 
trifle ;  that  as  to  the  particular  manner  of  his 
death,  he  thought  be  liad  no  great  reason  to  bs 
terrified,  for  that  the  stroke  appeared  to  be 
scarce  so  much  as  the  pain  of  drawbg  a 
tooth,*  or  the  first  shock  of  the  cold  bath  upon 
a  weak  and  fearful  temper.  And  when  general 
WilUamson,  upon  the  Saturday  preceding  his 
execution,  gave  him  a  roinnte  detail  of  all  the 
circumstances  of  solemnity  and  outward  terror 
that  would  accompany  it,  he  heard  it  with  as 
much  shew  of  composure,  as  a  man  of  a  tender, 
compassionate  spirit  would  read  the  account  of 
it,  in  an  instance  where  he  was  not  personally 
concerned.  He  was  told.  That  on  Monday, 
about  ten  in  the  morning,  the  sheriffs  would 
come  to  demand  the  prisoners,  who  would  be 
deliver^  them  at  the  gate  of  the  Tower;  that 
from  thence,  if  their  lordships  thought  proper, 
they  should  walk  on  foot  to. the  house  appoint- 
ed on  Tower-hill  lor  their  reception,  where  the 
rooms  would  be  huug  with  black,  to  make  the 
more  decent  and  solemn  appearance,  and  that  the 
scaffold  also  would  be  covered  with  black  cloth ; 
that  his  lordship  might  repose  and  prepare  him- 
self, in  the  room  fitted  up  for  him,  as  lono^as  he 
thought  it  Gon?enient,  rememliering  onl}',  that 
the  warrant  for  the  execution  was  limited  to,  aod 
consequently  expired  at  one  o'clock  ;  that  be- 
cause of  a  complaint  made  by  the  lord  Ken- 
mure,  that  the  block  was  too  low,  it  was  order- 
ed to  be  ra'issd  to  the  height  of  two  feet^  that 
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it  roigbt  be  the  more  firmly  fixed,  props  wonid 
be  Dlaced  directly  under  it,  that  the  certainty 
or  decency  of  the  execotion  might  not  be  ob- 
stmcted  by  any  concussion,  or  sudden  jerk  of 
the  body.  All  this  lord  Kilmarnock,  without 
the  least  Tisible  emotion,  expressed  his  satisfac- 
tion in :  but  when  the  general  told  him,  that 
two  mourning  hearses  would  be  prorided,  and 
placed  close  by  the  scaffold,  that  when  the  bead 
was  struck  off,  the  coffins  might  soon  be  taken 
eut  to  receire  the  bodies;  he  said,  That  he 
thought  it  would  he  better  for  the  coffin  to  be 
ufion  the  scaffold,  for  by  that  means  the  bodies 
would  be  still  sooner  removed  out  of  si^ht.  And 
bein^  further  ii^formed,  that  an  executioner  was 
iiroTideJ  that  would  perform  his  work  dexteroas- 
ly ,  and  that  he  was  a  very  good  sort  of  a  man  ; 
my  lord  answered,  *  Gletiend,  this  is  one  of  the 

*  worstcircumstances  that  you  could  have  men« 

*  tioned ;  I  cannot  thoroughly  like,  for  such 
'  business,  your  good  sort  of  men :  for  one  of 

*  thai  character,  1  apprehend,  most  bea  tender- 

*  hearted   and    compassionate  man,    and  a 

*  rongher  and  less  sensible  temper  might  per- 

*  baps  be  fitter  to  be  employed.*  Afier  this 
lord  Kilmarnock  desired.  That  four  persons 
■sight  be  appointed  to  reoeife  the  head,  when 
it  was  soTerod  firom  the  body,  in  a  red  cloth, 
tbat  it  might  not,  as  he  had  been  informed  was 
tbe  case  in  some  former  executions,  roll  about 
the  scaffold,  and  be  thereby  mangled  and  dis- 
figured :  for  that  though  this  was,  in  compari- 
•oo,  but  a  small  circumstance,  he  was  not  will- 
ing that  his  body  should  appear  with  any  unne- 
oeasary  indecency,  after  the  just  sentence  of 
the  law  was  satisfied.  1  could  not  perceiTe, 
bat  that  he  talked  of  all  these  particulars  with 
ease  and  freedom,  thou^^h  the  relation  of  them, 
I  remember,  made  me  tremble;  chiefly  be- 
cause 1  feared  that  they  would  produce  in  him 
■ome  perturbation  and  distress  of  mind.  It  is 
proper  for  me  to  add,  that  when  he  was  told 
mm  bead  would  be  held  up  to  tbe  multitude, 
and  public  proclamation  made  that  this  was 
the  bead  of  a  traitor ;  he  replied,  That  this  he 
knew  to  be  usual  on  all  such  occasions,  and 
spaka  of  it  as  a  thing  that  was  of  no  signifi- 
caacj  in  tbe  affair  at  all,  and  did  not  in  the 
least*  affect  him :  and  I  never  heard,  either 
before  or  after  he  was  deliTered  into  the  cus* 
tody  of  tbe  sherifis,  that  he  intimated  tbe  least 
caooeni  to  have  this  part  of  the  dismal  oere- 
MMHiy  dispensed  with.  All  ktrd  Kilmarnock's 
firieods,  who  attended  him  in  bis  last  moments, 
are  ready  to  concur  with  me  in  making  the 
ffanM  declaration,  that  we  never  expected  it 
weuhl  have  been,  and  wondered  it  was, 
•cMtted.— After  the  conversation  above- men- 
tiooed  between  lord  Kilmarnock  and  general 
'Williameoo,  I  thought  it  proper  to  advise  him, 
to  think  frequently  on  the  outward  apparatus 
mod  formalitiiB  that  would  attend  bis  death ; 
tbat  these  circumstances,  striking  to  sense, 
■aigbt  impress  his  mind  with  horror,  and  dis- 
ann  him  of  part  of  his  resolution,  if  he  was 
net  by  reflection  thoroughly  prepared  for  the 

i|  bnt  tbat  if  they  were  babitnated  to  the 


poind,  they  would  in  a  peat  measure  lose  their 
influence,  and  be  consfdered  as  no  more  than 
the  appendages  of  a  subject  vastly  more  great, 
and  worthy  his  contemplation.  And  he  de- 
clared, on  the  morning  of  his  execution,  Tbat 
he  had  taken  this  method  with  himself,  and 
hoped  that  these  things  would  discompose  him 
but  little,  nor  create  any  weakness  or  indecency 
in  his  behaviour.  He  allowed,  with  me.  That 
they  were  nothing  so  terrible  in  themselves,  as 
the  dying  after  a  dispiriting  and  lingering  dis- 
temper, in  a  silent,  melanchul  v,  darkened  room, 
with  languid  and  exhausted  spirits,  and  his 
friends  stauding  round  him,  with  lively  marks 
of  sorrow  and  anguish  in  their  countenanoes» 
expecting  and  deploring  his  fate. 

*^  I  now  come  to  the  conclusion  of  tbb  dis* 
mat  scene,  his  behaviour  on  the  day  of  his  exe- 
cntion.  f  attended  him  in  the  morning  about 
eight  o'clock,  and  found  him  in  a  most  calm 
and  happy  temper,  without  any  disturbance  or 
confusion  in  his  mind,  and  with  apparent  markt 
of  ease  and  serenity  in  his  aspect.  And  that 
the  world  may  the  better  judge  of  the  pro- 
priety of  his  behaviour  from  that  time  to  tba 
time  of  his  death,  I  shall  first  declare,  what  hii 
professed  sentiments  were  concerning  himself^ 
and  the  manner  in  which  he  chose  to  die  $  and 
then  briefly  point  out  what,  in  my  opinion, 
was  the  utmost  decency  of  conduct  in  one  in 
his  circumstances,  under  the  impression  of  such 
sentiments  and  principles.  I  bad  observed  to 
bim,  that  to  affect  to  brave  death,  when  be 
justly  suffered  for  his  crimes^  could  have  no 
show  of  a  true  decorum  in  it ;  and  that  to  mam« 
fest  no  concern  at  all,  where  the  consequence 
was  so  awful,  and  the  stake  infinite,  was,  in 
some  degree,  unbecoming  even  in  the  best  of 
men  ;  that  not  to  fear  at  all,  where  there  waa 
great  reason  to  fear,  was  alt<^ther  as  absurd, 
as  to  be  extremely  dejected  and  pusillanimooa 
where  there  was  ground  of  hope;  and  that 
true  penitence  was  always  humble  and  cau- 
tions, and  not  bold  and  arrogant  He  as* 
sentad  to  all  this,  and  told  me  further,  Tbat 
for  a  man  who  had  led  a  dissolute  Ufe,  and  yet 
believed  the  consequences  of  death,  to  put  on 
such  an  air  of  dann^ess  and  absolute  intre- 
pidity, must  argue  him  either  to  be  very  stupid 
or  very  impious.  He  also  told  me.  That, 
though  he  entirely  acqtiiesced  in  the  justice  ^ 
his  sentence,  and  thought  it  his  duty  wholly  to 
resign  himself  to  the  wise  and  equal  disposals 
of  Providence,  he  had  still  this  clog  upon  his 
mind,  tbat  he  could  not  be  sure  his  repentance 
was  sincere,  because  it  had  never  been  tried. 
I  answered  bim,  That,  if  he  aimed  at  certainty 
in  thb  grand  point,  he  might  unnecessarOj 
perplex  and  distress  his  mind;  because,  fiw 
the  very  reason  which  he  had  assign«i,  t.  e. 
for  want  of  proper  opportunities  to  try  and 
prove  the  truth  of  their  reneotance,  such  a 
certainty  was  not  attainable  by  any  persons  in 
his  condition:  1  advised  bim  therefore  to 
search  seriously  and  strictly  into  himself,  not 
sufiering  himself  to  be  amused  and  imposed 
upon  in  an  affair  of  such  infinite  importance  g 
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and  if  he  found,  after  iiiukin;;  ihis  riiquiry, 
that  he  bad  more  ground  to  hope  lliat  his  re- 
pcutaocc  was  siucerc,  than  he  had  lo  fear  that 
It  %vas  iuaincere,  the  conv^quence  woahl  be, 
tb.U  he  must,  upon  the  whole,  haTc  more  rea- 
ion  to  hope  than  fear :  and  this,  in  my  o|uoion, 
was  the  hiifhest  pitch  to  which  I  could  attempt 
to  raise  him.  Let  us  see  now,  what  kind  of 
behaviour  was  most  just  and  decent  in  a  per- 
son, who,  upon  this  foundation,  professed  him- 
seir  to  have  a  preponderance  of  hope,  but  mixed 
wiih  didideuce  and  fear.  It  must  sursly  be 
resiii^ned,  but  awful ;  free  from  an  extreme  of 
dejifctcdness,  but  not  eager  and  rapid  to  meet 
death.  Such  a  cunsidtrate,  calm  humility, 
and  tenderness  of  spirit,  would  be  the  only  fit 
behaviour,  after  having  made  Che  professions 
above-mentioned,  in  one  that  was  hut  per- 
sonating a  feigned  character :  the  contrary 
ivould  be  condemned  in  a  mere  fictitious  repre- 
weotauon,  and  therefore  canoot  be  approved  in 
the  real  scene  of  death. 

"  And  this,  which  I  hare  shewn  was  the 
only  decent,  was,  in  fact,  the  true  deportment 
of  lord  Kilmarnock.  He  eoatinued  all  the 
morning  of  his  execution  in  the  same  uniform 
temfier,  unruffled,  and  williout  any  suildep 
Ticiuitudes  and  starts  of  passion.  This  re- 
markably appeared,  when,  soon  after  I  had,  at 
his  own  desire,  made  a  short  prayer  with  him, 
general  Williamson  came  to  inform  him,  that 
the  sheriffs  waited  for  the  prisoner* :  for,  at  re- 
ceiving this  awful  summons  to  go  to  death,  he 
was  not  in  the  least  stirtled,  but  said,  (calmly 
and  gracefully)  *  General,  I  am  ready ;  I  will 
follow  you.'  At  the  foot  of  the  first  stairs  he 
met  and  embratred  lord  Ualraerino,  who  greatly 
■aid  to  liim,  <  My  lord,  1  am  Iicartily  sorry  to 
have  y  our  company  in  this  expedition.'*  From 
thence  he  wained,'  with  the  usual  tbrmalities, 
to  the  Tuwer-C'tt^'i  Aiid,  after  being  ddivereil 
into  the  cu<;lo(ly  of  the  sheriffs,  to  tlie  bouse 
provided  on  Tower- hill,  with  a  srrenitv,  mild- 
ness, ariii  di^^^nity,  that  s^reatly  suqmbed  and 
affectiil  the  speciators.  And*  as  one  of  the 
thin^ti  that  pas^ied  then%  most  worthy  the  pub- 
lic iifiliep,  was  tliP  short  interview  be  had  with 
Inril  itahiieritio ;  I  shall  relate  the  whole  sub- 
stance ul'llicir  couvcrsalton,  to  the  best  of  my 
reuiembraucis  without  addition  ur  dii*iinution ; 
and,  as  far  as  I  can  poMibly  recollect,  in  the 
ver^'  Monis  themselves. 

*'  *  Halm.  My  loul,  i  beg  leave  to  ask  your 
k>nUhi|i  one  quesiiun. 

*'  *  Kilm.  lo  any  question,  my  lord,  that  you 
shall  now  think  it  pitiper  to  ask,  I  believe  I 
ihall  see  no  reason  to  decline  gii  in;;  an  ansn-er. 

** '  Balm,  Why  then,  my  lord,  did  you  ever 
■ee  ur  know  of  any  order,  signed  by  the  prince, 
[meaning  the  Pretender's  sou]  to  give  no 
quarter  at  the  battle  of  Cullouen  P 

**  *  Kilm.  No,  my  lord. 

"  *  Buim.    Nor  I  neither  :   and  therefore  it 

*  «  These  particular  words  1  myself  did 
Bot  hear,  but  was  informed  of  them  by  Mr. 
Jameson." 
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seems  to  be  an  invention  to  justify  their  own 
murder,  or  murderous  scheme  (one  of  tlie  two 
expressions  I  am  certain  was  made  use  of). 

** '  Ji'iVm.  No,  my  lord,  I  do  not  think  that  this 
inference  can  be  drawn  from  it ;  because, 
while  I  was  a  prisoner  at  Inverness,  1  was  in- 
formed by  several  officers,  that  there  was  such 
an  order,  signed  George  Alurray  ;  and  that  it 
was  in  the  duke's  custody. 

'*  <  Lurd  George  Murray !  replied  lord  Bal- 
merino,  whjr  then  tbey  should  not  charge  k 
upon  the  pnnce.* — After  this  he  took  his  leave, 
embracing  lord  Kilmarnock  with  the  same 
kind  of  noble  and  generous  eocMiment  as  lie 
had  used  before,  but  in  words  somewhat  diffe- 
rent :  '  My  dear  lord  A^itmarnuek,  1  am  only 

*  sorry,  tb^  I  cannot  pav  d\  ^his  rpckoning 

*  alone;  fmce  more,  farawVi  for  ever !'  I  have 
consulted  Mr.  Home,BIr.  Itoss,  and  Mr.  Jame* 
■on,  who  were  all  present  at  ibis  conference  ; 
and  are  ready  to  attest,  if  required,  that  this  is 
a  true  account  of  it 

"  I  then  desired  lord  Kilmarnock,  that  he 
would  allow  me  to  declare  in  bis  name  to  the 
she  iffs,  and  all  persons  there  present,  the  sub- 
stance of  the  prolessioDs  and  acknowledgments 
which  h^  hsd  so  often  repeated  to  me ;  and 
wbidh  were  more  largely  contained  in  a  paper, 
that  bo  bad  left  to  be  publislied  afler  his  death : 
and  in  J  declaration  was  in  words  to  this  effect : 
Lord  Kilmarnock  acknowledges  king  George  to 
bo  the  oi  1.V  rightful  and  lawful  king  of  theso 
realms ;  thix  be  engaged  in  the  late  wicked 
and  uuwAtural  rebellion  against  his  conscience  ; 
he  confesses  the  great  guilt  of  it  with  deep 
shame  and  contrition ;  and  asks  pardon,  for  his 
offence,  t>f  God,  his  king,  and  country  ;  and 
declares  it  to  be  his  sincere  resolution  to  pray 
for  the  prosperity  of  king  George,  the  establish- 
ment of  his  royal  boose,  and  the  peace  and 
welfare  of  his  country,  with  his  dying  breath. 
To  this  the  unfortunate  lord  gave  his  assent, 
and  signified  to  the  sheriffs,  that  the  only 
genuine  paper,  that  he  had  left  lieliind  him,  was 
lodged  with  me,  aiid  comniitteit  to  my  care. 
The  time  being  now  pretty  far  ad\anced  (as  I 
hinsefl  to  his  Inrd>liip  by  the  sheriff's  desire),  I 
told  him,  that  after  having  taken  a  few  minutes 
to  compose  himself,  1  thought  it  would  bo 
pn»per  to  allow  uie  to  pray  Mith  him,  and  theii 
proceed  ti>  the  scuiTold.  Alter  this  I  addressed 
myself  tc-  :fae  spectators  of  this  mournful  scene, 
to  join  with  inc  fervently  in  this  last  solemn 
office,  and  in  recmnmonding  the  soul  of  an  un- 
happy person,  who  gave  so  many  lively  marks 
of  bis  smcere  pcuilonci*  for  the  crime  of  his  re- 
bellion, to  the  mercy  uf  Gcwl ;  with  which  re- 
quest they  all  readily  complied.  I  need  add 
nothing  more,  but  that  as  bird  Kilmarnock  had 
often  protested,  that4ie  would,  in  his  last  mo- 
ments, pray  for  his  king  and  country,  towards 
tlie  concludion  of  my  jirayer  for  him,  I  offered 
up  the  following  petitions  to  ttiat  purpose ; 
which  bo  had  before,  in  the  Tower,  expressed 
his  iutire  satisfaction  in.    '  And  we  now,  fronr 

*  our  hearts,  and  at  the  particular  desire  of  thy 

*  servant,  upon  whose  acopunt  especially  wc 
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t  it  thi*  time  to  Bildreii  iby  throne, 
-  and  offer  up  our  unileil  ferrent  prayers,  that 

*  thou  woulijiit  prtiene,  blen,  and   honnur  our 

*  only  rightfMl  ■oicreign  ionl  king  George  ; 

*  llMt  thou  wouidal  cmwn  hini  witli  irlury  ami 

*  renoiTD ;  that  in  hii  rei^  there  may  be  abuit' 

*  lUuce  or  puce ;  that  bit  royal  progeny  may 

*  \m%  lit,  with  lustre  anil  iliiniiiy,  uprm  (he 

*  Ihrane  of  theie  kini^umi,  nnJitturbeJ  by  re- 

*  belli<Hii,aDd  tbetumultiof  Ktlitioire  and  vin- 
'  lent  men ;  and  that  our  holy  rell^on,  and  in- 
'  ettimoble  Britiih  liberties,  may  he  Iranarnilteil 

*  doWD  aecnre  and  sacred  In  our  poilcrity,  eteu 

*  t«  the  laieat  ifeneraiionB.'  Alter  prayer  wax 
ended,  lord  Kilmarnock  took  his  laal  farewel  ol' 
the  jpottemcD  who  attended  bim,  in  a  very  al- 
factionale manlier ;  and  weotoul  oftheroom, 
PKCedol  bj  the  sherilFi,  and  accompanied  by 
DM  fiienda.  And  I  am  informed  of  llie  fulloir- 
ing  partusular  by  flir.  Hume,  that  t*  he  wai 
■teppinjf  into  the  icaffold,  notwithatanding'  llie 
gnat  paiu  he  had  taken  to  familiariM  the  nut- 
ward  appanlus  of  death  (o  hi*  mind,  nature 
■till  recurred  upoD  him :  ao  that  being  itruck 
*ritb  aucb  a  *anety  of  dreadful  object*  M  once, 
the  mnkitude,  the  block,  his  coffin,  Ibe  execu- 
tioner, the  inatrument  of  death,  beiurned  abiml, 
And  laid,  "  Home,  thi*  ii  terrible  \"  This  ex- 
prenion,  ao  suitable  lo  the  awful  oceaaion,  mu«l, 
to  all  nhi  know  the  human  heart,  appear  to  be 


nothing  else  than  the  language  of  a 


(ignal,  took  out  a  paper  containing  Ibe  heodt 
ot  bis  defolion,  went  forward  lo  hii  last  atage, 
and  decently  kneeled  down  al  the  bluck. 
AVbelhcr  il  wa«  to  aupport  him.'ielf,  or  a*  a 
more  cuurenient  posture  lor  iterotioii,  be  baji- 
pened  I'l  lay  bis  hands  \\t\.\\  his  htad  u[Kin 
the  block  ;  which  the  executioner  obxerving, 
uraycd  his  lordship  lo  let  bis  hands  fall  dewu, 
\cA  they  should  be  mangled,  or  break  the  blow. 
Then  he  waa  lold,  that  the  neck  of  Ilia  waist- 
coat was  in  the  way  ;  upon  which  he  rose  up, 
and  with  the  help  of  one  of  bis  friends  (Mr, 
Walkinshaw  of  Scotslon)  had  it  taken  olT. 
This  done,  and  the  neck  made  bare  to  the 
■houbler,  lie  ai^in  kneeled  down  as  before. 
And  what  sufficieolly  shews  that  he  enjoyed 
full  presence  of  mind  to  the  last,  Mr,  Home's 
servant,  who  held  the  cloth  to  receirethe  bead, 
heard  hrro  direct  Ibe  executioner,  that  in  two 
miaules  be  would  si^e  ihe  sifnal.  That  dread- 
ful interval,  to  his Irienda,  wlio  were  then  upon 
the  rack,  appeared  much  longer,  hot  those  wha 
measured  found  il  juit  about  two  minutes. 
Thia  lime  be  spent  in  moal  ferrent  devotion,  as 
appeared  by  the  molion  of  his  hands,  and  now 
and  then  of  his  head.  Having  then  fixed  his 
neck  on  the  block,  he  give  the  signal,  his  body 
remained  without  the  least  motion,'  exceiit 
what  was  giTcn  it  by  the  stroke  of  deatli, 
whicli  he  received  full,  and  was  thereby  hap> 


WW  far  from  being  a  mark  of  unmanly  fear . 
bdnff  pronounced  with  a  ateady  couolanance 
and  Armnesa  of  voice,  indicatiouaof  amindno- 
brokeB  and  not  disconcerted.  His  whole  be- 
banour  was  so  bumble  and  rengnrd,  that  not 
only  hit  friends,  but  every  spectator  was  deeply 
BUred  i  even  Ihe  executioner  burst  into  tears, 
•sd  wBk  obliged  to  use  artifieial  spirits  to  sup- 
port and  Btrengiben  bim.  After  having  talked 
with  hii  lordship  a  coosideraUe  time,  tosupport 
bim  in  hia  pemience  and  resignation,  1  em- 
braced, and  left  hiro  iu  the  same  calm  disposi- 
tiw,  having  quitted  the  seiibld  some  minutes 
bdore  bis  execotion.  And  as  to  his  behaviour 
■fkarwarda,  I  refer  to  the  fallowing  account,  ii 


E,  and     pily  ensed  at  once  of  all  his  paii 


irhich,  I  think,  I  may  thoroughly  c 
irUeh  was  communicated  to  me  by  Hr. 


nfide, 


na,  who  attended  him  to  the  last. 

s  distance,  ool  knowing  the 
ibv  the  siroko  waa  retarded  for 
s  Inngcr  than  they  expected,  as- 
nllanimity:  But,  in  reality,  that 
g  to  a  few  f-iviai  circumstances 
which  might  hate  been  omitted,  had  it  not 
bacn  iiimaaii  to  mention  them,  in  order  l9 
Tindicale  the  Mhsviour  of  that  noble  penitent, 
which  was  uniformly  conducted  by  the  rules  of 
"    '  '  '  "  'raputation  of  unmanly 


baring  been  dressed  in  a  bag,  it 
timet  U  DOdo  it,  and  put  it  up  in  his  cap.  The 
tucking  his  shirt  under  the  waistcoat,  that  it 
nigkt  iHit  obstruct  the  blow,  was  the  occasion 
«r  tome  further  small  delay.  But  as  soon  as 
Ibeae  preliminariea  were  adjuitetl,  his  Innliihip 
gnvctnc  «  '   "--'" 


Thus  deservedly  fell,  Ibniigh  humble  and 
relenting,  Ibe  Inle  lord  Kilmarnock,  a  saeriHct 
to  the  jusllc:p  of  hia  country.— James  Poster." 
"  P.  S.  1  think  myself  obliged,  in  justice  If) 
general  Williamsnii,  and  at  his  deaire,  tu  de- 
clare, that  lord  Kitmarnocfc  often  teslilied  tit 
me,  that  he  bad  behaved  towarda  him  in  a  very 
ciiil  aud  obliging  manner;  that  upon  thegu- 
neral's  having  desired,  two  days  before  bis 
death,  that  when  tie  took  hia  leave  of  him  oh 
Bluoday,  he  would  do  il  in  such  a  manner,  as 
would  be  an  evidence  to  all  present,  that  he 
was  taiisGed  with  his  behaviour ;  his  lordslu'p 
answered,  '  That  I  will,  general,  yon  may  de- 
'  pcnd  upon  it,  and  in  such  a  way  too,  as  ia 
'  l»ecoming  agentleman,  aud  a  man  of  honour  ;' 
and  that  Mr.  Williamson  harl,  from  the  first, 
spoke  of  lord  Kilmarnock  to  me  with  great 
estuem  and  humanity." 


Tn  the  Kino's  Most  Sacred  Majesty : 
The  Humble  Petition  of  Wiu.un  laic  Earl  uf 

KlLMSKNOCK, 

"  Shewelh ;  the  jietitioner  haviog  met  witli 
the  cnodemnatlon  justly  due  to  bis  crime, 
presumes,  throwing  himself  at  your  majesty's 
feet,  lo  implort;  yonr  majesty's  royal  cle- 
mency, and,  thougn  very  sensible  that  nothing 
can  excuse  or  mitigate  his  crime,  hopes  he  may 
be  considereil,  in  your  majesty's  eye,  as  an  ob- 
jpcl  of  compassion  and  pity. 

"  His  family's  constant  attacUmeDt  to  tlie 

nctfalutioo  interest  and  that  of  your  illustriout 

house,  his fatliei's  ztal  and  activity  in -iippotr 

notice  what  »bonld  be  tbV    of  bmh,  wheu  aiucked  bv  yont  l~lc  -.'-■s  ul  ia- 

i      Ml. 
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tber's  enemies  io  1715,  his  own  apnearing  io 
arms  (tbounh  then  but  vounif)  unoer  his  fa- 
ther, the  whole  tenor  of  bis  condnct  since  that 
time,  and  the  sentinrants  of  dutv  and  loyalty 
in  which  he  has  educated  bis  efdest  son,  who 
DOW  has  the  honour  of  bearing  your  roa- 
ifsty's  commission,  though  no  diminution  of 
nia  guilt,  may  yet  let  in  a  presumption,  that 
he  has  ofTrnded  more  from  rashness  and  the 
designs  of  wicked  and  ill-disposed  persons, 
than  from  any  principle  of  disaffection  to  your 
majesty. 

'*  Tne  petitioner  humbly  begs  leare  to  ac- 
quaint your  majesty,  that  he  influenced  neither 
tenant  nor  follower  of  his  to  assist  or  abet  the 
rebellion ;  but,  on  the  contrary,  that  between 
the  time  of  the  battle  of  Preston,  and  his  un- 
happy junction  with  the  reliels,  he  went  to  the 
town  of  Kilmarnock,  influenced  its  inhabi- 
tants, as  far  as  he  could,  and  by  their  means 
their  neighbouring  boroughs,  to  rise  in  arms 
for  your  majesty's  service ;  which  had  so 
good  an  effect,  that  two  hundred  men  of  KiU 
mamock  appeared  rery  soon  in  arms,  and  re- 
mained so  all  the  winter  at  Glasgow,  or  other 
places,  as  the5r  were  ordered.  And  eren  in 
the  midst  of  his  greatest  delusion,  when  in 
arms  against  your  sacred  majesty  and  your  au- 
thority, it  was  the  petitioner's  constant  care 
(as  far  as  in  his  power)  to  protect  your  faithful 
subjects  from  injury  in  their  persons  or  estates. 
Be  extended  his  care  to  such  of  your  majesty's 
troops  as  had  the  misfortune  of  falling  into  the 
hands  of  the  rebels,  both  ofhcers  and  private 
men  finding  better  usage,  and  their  condition 
behig  rendered  more  supportable  through  his 
means,  than  it  would  otherwise  have  been  ;  as 
many  of  them  can,  and  the  petitioner  believes 
will,  testify  when  called  upon. 

"  The  petitioner  was  not  taken,  but  surren- 
dered himself  at  tlie  battle  of  Culloden,  having 
k'ft  those  lie  was  joined  with,  when  they  were 
got  so  far,  thttt  most  (if  not  all)  of  them  es- 
ca|)ed,  except  himself,  who  from  ihence  turned 
down  to  tlie  ground  where  the  dragoons  were 
drawn  up  at  a  coustderable  distance,  and  this 
at  a  time  when  he  mitrht  easily  have  made  his 
escape,  beint;  near  nobody,  nor  any  in  pursuit 
of  him.  lie  chose  submission,  as  far  pre- 
ferable to  ol>stinacv  in  rebellion.  His  fini 
principles  revived  in  his  breast.  He  determined 
rather  to  run  the  risk  of  an  ignominious 
death,  as  the  atonement  of  bis  treason,  than  to 
recur  to.  and  i)ecome  dependent  tt[>on  a  foreign 
power,  that  power  especially  being  the  natural 
enemy  of  his  country,  and  your  majesty  the 
lather  of  it. 

*^  Under  these  circumstances,  Sir,  it  is,  tliat 
the  unhappy  petitioner  (more  so  from  re* 
morse  of  having  violated  his  allegiance  to  your 
majesty,  than  iVom  the  sentence  he  lies 
under)  dares  to  approach. your  throne,  and  im- 
plore your  royal  mercy,  and  which  he  hopes 
fur,  as  he  cannot  reproach  himself  with  any 
guilt  {irecedeni  to  this  fatal  breach  of  his 
duty." 


Petitions  to  the  like  effect  wern  presented 
to  the  prince  of  Wales  and  the  duke  of  Cum- 
berland. 

Extract  of  the  late  Earl  of  Kilmamock'i  Luteh 
to  his  Son  lord  Boyd  :  dated,  Tawar,  17th 
August,  1746. 

**  Dear  Boyd ; 
<'  I  nui!ft  take  this  way  to  bid  yoa  farewej, 
and  1  pray  God  may  for  ever  litess  you  ami 
guide  you  in  this  world,  and  bring  you  to  a 
nappy 'immortality  in  the  uorld  to  come.  X 
muvt  likewise  give  you  my  last  advice.  Seek 
God  io  your  youth,  and  wiien  you  are  old  ha 
will  not  depart  from  you.  Ba  at  pains  to  ac- 
quire <;ood  habits  now,  that  they  may  grow  up 
and  become  strong  in  yon.  Love  mankind, 
and  do  justice  to  all  men.  Do  g6od  to  as  many 
as  you  can,  and  neither  shut  your  ears  nor 
your  purse  to  those  in  distress  whom  it  Is 
in  your  power  to  relieve.  Believe  me,  you  will 
find  moie  joy  in  one  beneficent  actMm,  and  in 
your  cool  mornings  you  will  be  more  happy 
with  the  reflection  of  having  made  any  one 

Cerson  so,  who  without  your  assistance  would 
ave  been  miserable,  than  in  the  enjoyments  of 
all  the  pleasures  of  sense  (whicn  pall  in  iha 
using,)  and  of  all  the  pomps  and  gaudy  aho# 
of  the  world.  live  within  your  drcnmstances, 
by  which  means  you  will  have  it  in  your  power 
to  do  good  to  others.  Above  all  things,  conti- 
nue in  your  loyalty  to  his  present  majesty,  and 
the  succession  to  the  crown  as  h^  law  esta- 
blished. Look  on  that  as  the  basis  of  the  civil 
and  religious  liberty  and  property  of  every  in- 
dividual in  the  nation.  Prefer  the  public  in- 
terest to  your  own^  wherever  they  interfere. 
Love  your  family  and  your  children,  when  you 
have  any  ;  but  never  let  your  regard  for  them 
drive  you  on  the  rock  1  split  upon,  w  hen  on 
that  account  I  departed  from  my  priucipleB, 
and  brought  tha  guili  of  rebellion  and  civil  and 
particular  desolation  on  my  head,  for  which  1 
am  now  under  the  sentence  justly  due  to  my 
crim^.  Use  all  your  interest  to  get  your  bro- 
ther pardoned  and  brought  home  as  soon  as 
possible,  that  his  circumstances,  and  bad  influ- 
ence of  those  he  is  among,  may  not  induce  him 
to  accept  of  foreign  service,  and  lose  him  both 
to  bis  country  and  his  family.  If  money  can 
be  found  to  support  him,  I  wish  you  would  ad- 
vise him  to  go  to  Geneva,  where  his  principles 
of  religion  and  liberty  will  be  confirmed,  and 
where  he  may  stay  till  you  see  if  a  pardon  can 
be  procured  him.  As  soon  as  commlodore  Bar- 
net  comes  home,  enquire  for  your  brother 
Biilie,  and  take  care  of  him  on  my  account.  I 
must  again  re<'ommend  your  unhappy  mother 
to  you.  Comfort  her,  and  take  all  the  care 
you  can  of  your  brothers :  and  may  God  of  his 
mfinite  mercy  preserve,  guide,  and  conduct 
you  and  them  through  afl  the  vicissitudes  of 
this  life,  and  aflier  it  bring  you  Io  the  habita- 
tions of  the  just,  and  make  you  happy  in  the 
enjoy  meat  of  himself  to  all  eternity  T' 
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Pivct  delirered  bv  the  late  Earl  of  Kilmar- 
nock to  Mr.  Vo8T£B,  Sunday  17tb  Au- 
gust, 1746. 

<'  Ai  it  would  be  a  vain  attempt  in  roe  to 
speak  distinctly  to  that  great  concourse  of  peo- 
file,  who  will  probably  be  present  at  my  execn- 
lioDf  I  chuse  to  lea?e  this  behind  me,  as  my  last 
solemn  declaration,  appealing,  for  my  integrity, 
to  God,  who  knows  my  heart. 

**  I  bless  God,  I  have  little  fear  of  temporal 
deatli,  th9Ugh  attended  with  many  outward 
circumstances  of  terror  :  the  greatest  ating  I 
ftiel  i|i  death  is,  that  I  hare  deserved  it. 

^  *'  Lord  Balaaerino,  rov  fellow- sufferer,  to  do 
bim  justice,  diesin  a  jproressed  adherence  to  the 
mistaken  principles  he  had  imbibed  from  his 
cradle.  But  I  engaged  in  the  rebellion  in  op- 
potitioD  to  my  own  principles,  and  to  those  of 
nnr  family  ;  in  contradiction  to  the  whole  tenor 
ofiBy  conduct,  till  within  these  few  months 
(hit  I  waa  wickedly  induced  to  renounce  my 
sltariimce,  which  ever  before  I  had  preserved 
auMlDdd  inviolable.  1  am  in  little  pam  for  the 
reflections  which  the  inconsiderate  or  preju- 
^icied  part  of  my  countrymen  (if  there  are 
any  such,  whom  my  suffermg  the  just  sentence 
of  jhe  law  has  not  mollified)  may  cast  upon  me 
for  this  coufession.  The  wiser  or  more  inge- 
IMDus  will,  1  hope,  approve  my  conduct,  and 
#Uow  with  me,  That  next  to  doing  right,  is,  to 
have  the  courage  and  integrity  to  own,  that  I 
bave  done  wrong. 

**  Groundless  accusations  of  crnrlty  have 
been  raised  and  propagated  concerning  me,  and 
cha^]!^  spread  amon^  the  people,  of  my  having 
Miated  for,  nay  actually  signed  orders  of  ge- 
neral savage  destruction,  seldom  issued  among 
the  most  Mrbarous  nations,  and  which  my  aoul 
sUiors.  And,  that  the  general  temper  of  my 
miod  was  ever  averse  from,  and  shocked  at 
.  gross  instances  of  inhumanity,  I  appeal  to  all 
Hgr  frieads  and  acquaintance  who  have  known 
infi  Biost  intimately,  and  even  to  those  prisoners 
of  the  king's,  troops  to  whom  I  had  access,  and 
^ffhoin  I  ever  had  it  in  my  power  to  relieve  ; 
1  ajKpeal  in  particular,  for  m^  justification  as  to 
this  justly  detested  and  hornd  crime  of  cruelty, 
tp  captain  Master  of  Ross,  captain  lieuteiuint 
JEtexoDy  aad  lieutenant  Gcoige  Cuming  of 
Alter. 

'*  These  .gentlemen  will,  I  am  persuaded,  as 
lar  as  relates  to  themselves,  and  as  fiir  as  has 
fallen  within  their  knowledge  or  credible  infor- 
metion,  do  oie  justice;  and  then,  surelv,  my 
Oountrjmen  wUl  not  load  a  person,  already 
loo  guil^  and  unfortunate,  with  undeserved 
infamy,  which  may  not  only  fix  itself  on  bis 
pmi  cjiaracter,  but  reflect  dishonour  on  his 

Itouly. 

*'  1  bate  no  more  to  say,  but  that  1  am  per- 
Iponded,  if  reasons  of  state,  and  the  demands  of 
pqfajic  jostioe,  had  nermitted  his  majesty  to  fol- 
MW  |be  (dictates  or  his  own  royal  heart,  my 
oenteooe  might  have  been  mitigated.  Had  it 
pleased  God  to  prolong  my  life,  the  renoainder 
#f  JVih^lf'  have  been  faithfully  employed  in 


the  service  of  my  justly  offended  suvereij^n,  and 
in  constant  endeavours  to  wipe  away  the  very 
remembrance  of  my  crime. 

••  1  now  with  my  dying  breath  beseech  AI- 
niighty  God  to  bless  my  only  ri^^htlul  suvci-eign 
king  Ueorge,  and  preserve  him  from  the  at- 
tempts of  public  and  private  enemies.  May 
his  majesty,  and  his  illustrious  dtscendants,  l>e 
so  guided  by  the  Divine  Providence,  as  ever  to 
govern  with  that  wi.lom  and  that  care  for  the 
public  good,  as  will  preserve  to  them  the  love 
of  their  subjects,  and  secure  their  rij^ht  to  reigu 
over  a  free  and  happy  people  to  Uie  UitcM 
posterity." 


An  Account  op  the  Behaviour  of 
William  late  Earl  op  Kilmar- 
nock, AND  Arthur  late  Lord 
Balmerino,  from  the  time  of 
their  being  delivered  into  the 
Custody  of  the  Sheriffs  of  Lon- 
don, TO  the  time  of  their  Exe- 
cution. With  every  remark- 
able  Incident    that  happened 

DURING  that  time,  AND  PARTI- 
CULARLY THE  Conference  be- 
tween  THOSE  TWO  Lords.      As 

TAKEN  DOWN  BY  A  GeNTLEMAN 
THEN    PRESENT.*      By   AUTHORITY 

OF  THE  Sheriffs* 

Mwday^  Augu$i  18, 1746. 

THE  sheriffs  of  London  and  Middlesex  ha^ 
ing  received  the  usual  writs  for  the  execution  of 
the  lonis  Kilmarnock  and  Balmerino  this  day, 
between  the  hours  of  nine  and  one  ;  they,  ac- 
companied witli  the  two  under-sheriffs,  and  at- 
tended by  the  other  proper  officers,  at  10 
o'clock  went  in  procession  tn  the  outward  i^ate 
of  the  Tower;  and  having  there  received  of 
the  deputy-lientenant  of  the  Tower  the  bodies  of 
those  lords,  they  then  proceeded  with  them  on 
foot  to  the  late  Transport-office  near  the  scaf- 

*  To  the  Public,  As  1  officiateil  fur  one  of 
the  under-sheriffs  the  day  of  the  execution  of 
the  lords  KilmariK>ck  and  Balmerino,  1  had  an 
opportunity  of  minutinsjf  down  every  tiling  that 
passed,  worthy  of  observation,  ujmn  that  me- 
lancholy occasion. — This  I  did  at  that  time  for 
my  o\in  curiosity  only,  and  the  follow iii);  is  a 
faithful  relation  as  taken  from  those  minutes ; 
and  which,  at  the  importunities  of  many  ij;entle- 
men,  1  have  consented  to  the  publication  of,  iq 
order  to  silence  the  many  erroneous  accounts 
that  have  been  published,  and  to  take-off  several 
cruel  aspersions  that  have  been  thrown  out 
touchini;  the  behaviour  of  those  unhappy  lords. 
— I  have  made  little  or  no  observations  on  the 
narration,  much  less  shall  I  do  it  here ;  lieing 
satisfied  that  ttaOMe  whom  the  one  wiil  not,  the 
other  cannot  convince.  T.  Foao. 

Ald€rmanburyf  Aug,  32, 1746. 
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fold,  Mr.  Foster  and  the  Rer.  Mr.  Hume  ac- 
oomponyinf^  roy  lord  Kiliiianiock,  and  the 
chaplain  of  the  Tower  and  another  minister 
accompanying  my  lord  fialmerino:  where, 
upon  their  arritaf,  the  two  lords  were  con- 
ducted into  separate  apartments,  and  their 
friends  admitted  to  see  them. 

My  lord  Kilmarnock  spent  his  retirement  here 
in  a  manner  suitable  to  his  unhappy  circumstan- 
ces, Mr.  Foster  frequently  comfortiojf  his  lord- 
ship with  seaMnable  exhortations ;  his  lordship 
seemed  truly  sensible  of  his  guilt,  shewed  the 
utmost  signs  of  a  sincere  repentance,  and  all 
that  were  present  admired  the  composure  of 
his  lordship's  roiud.  Hb  lordship,  in  fuirticu- 
lar,  recommended  it  to  the  sheriffs'  obserrance, 
« that  he  declared  himself  a  Protestant,  and 
« thoi*oughly  satisfied  with  the  legality  of  his 

*  mujesty  knig  George's  title  to  the  throne  of 

*  these  realms;  that  he  himself  was  educated 

*  in  these  principles,  and  had  constantly  ad- 

*  hered  to  them,  till  after  the  breaking  out  of 

*  the  rebellion,  which  he  heartily  repented  he 

*  e?er  en^;aged  in  ;  and  that  he  prayed  for  the 
«  good  ot  his  country,  and  for  the  continuance 

*  of  tlie  crown  io  his  majesty  and  his  descend- 

*  ants  till  the  latest  posterity.' 

His  lordship  then  spent  a  few  moments  in 
confersiu^  with  his  friends,  and  having  re- 
freshed himself  with  a  bit  of  bread  and  s  glass 
of  wine,  he  declared  to  the  sherifis,  *  that  he 

*  had  within  this  week  taken  the  Sacrament 

*  twice  iu  evidence  of  the  truth  of  his  repent- 

*  ance.' 

His  lordship  moreoTer  recommended  it  to 
the  sherifis'  notice,  *  that  what  papers  he  in- 

*  tended  should  be  communicated  to  the  public, 

*  he  had  left  in  the  hands  of  Mr.  Foster  only.' 

About  eleven  o'clock  my  lord  received  a 
message  from  my  lord  Balmerioo,  desiring  an 
interview  with  his  lordship ;  which  being  con- 
sented to,  my  lord  Bal merino  was  intrmliiced 
into  my  lord  Kilmarnock's  apartments ;  where 
my  lord  Balmerino,  after  addressing  himself  to 
hii»  lordship,  and  thanking  him  for  the  favour  of 
this   conference,  asked  his  lordship,   *  If  he 

*  knew  of  any  order  being  made  before  the 

*  battle  of  Culloden,  for  giving  no  quarter  to  the 

*  duke's  army  ;'    at  the  same  time  declaring, 

*  That  he  himself  knew  nothing  of  any  such 

*  order.'  To  which  my  lord  Kilmarnock  re- 
plied, *  That  he  knew  nothing  of   any  such 

*  order,  but  that  since  the  battle  of  Culloden 

*  he  had  been  informed  that  there  was  some 

*  order  to  that  efiect,  signed  George  Murray, 
'  and  that  it  fell  into  the  hands  of  the  duke  im- 

*  meiliately  after  the  battle.'  My  lords  Kil- 
loaruock  and  Balmerino  havin^f  then  saluted 
each  other,  my  lord  Balmerino  bid  my  lord  Kil- 
marnock an  eternal  happy  adieu,  and  with  a 
cheerful  countenance  added,  '  My  dear  lord,  I 

*  wish  I  could  alone  pay  the  reckoning,  and 
«  suffer  for  us  both ;'  to  which  my  lord  lulmar- 
uock  replied,  «  It  was  exceedingly  kind  and 

*  generous  in  his  lordship.' 

About  half  an  hour  after  eleven,  my  lord 
Kilmarnock  with  the  whole  company  kneeled 


down  to  prayers,  Mr.  Foster  performing  tlie 
office;  aficr  which  my  lord  having  again  aat 
down  a  few  moments  to  refresh  himself  with  m. 
bit  of  bread  and  a  glass  of  wine,  he  about 
twelve  o'clock  rose,  saluted  his  friends,  snd 
proceeded  to  the  scaffold,  his  friends  still  ac- 
companying him  there. 

As  soon  as  his  lordship  ascended  the  scaflbkl» 
it  was  easily  to  be  observed  what  impressioQ 
his  graceful  deportment  made  upon  the  mindi 
of  tne  spectators,  to  whom  his  lordship  made 
no  speech,  but  much  better  employed  his  time 
with  Mr.  Foster  in  his  devotions  ;  upon  the 
conclusion  of  which  Mr.  Foster  told  his  lord- 
ship, *  He  wished  he  had  a  voice  loud  enough 

*  to  inform  this  lar^e  assembly  with  what  sen- 

*  timents  his  lordship  left  the  world.' 

My  lord  then,  with  a  countenance  perfectly 
serene  and  composed,  embraced  his  friends, 
and  took  his  final  leave  of  them. 

After  that,  the  executioner  was  introduced  to 
his  lordship  for  his  forgiveness  for  the  painful 
office  allotted  to  him  ;  which  his  lordship  readi- 
ly granted,  and  gave  him  a  purse  of  gold,  de- 
sir^  him  to  have  courage,  and  acquainted  him, 
that  *  the  signal  for  the  stroke  snould  be  the 

*  dropping  of  a  handkerchief.' 

His  lordship  then  prepared  himself  for  the 
block,  and  having  with  the  assistance  of  hit 
servant  taken  ofi"  his  coat,  and  the  bag  from  his 
hair,  his  lordship  then  put  his  cap  on,  and  under 
it  tucked  up  his  hair;  but  his  lordship  afler* 
wards  perceiving  the  cap  was  too  large  to  bind 
up  his  hair,  and  tearing  lest  by  that  means  the 
blow  might  be  intercepted,  he  re^^oested  e 

fentleman,  who  was  near  him,  to  pin  it  cloeer  ; 
uring  which,  that  gentleman  having  wished 
his  lordship  the  continuance  of  his  resolution 
till  he  should  meet  with  eternal  bappinesa,  his 
lordship  thanked  him,  and  with  great  tranquil- 
lity added,  *  that  he  found  himself  perfectly 

*  easy  and  resigned.' 

His  lordship  then  kneeled  down  at  the  block, 
and  having  with  great  fervency  prayed  for 
about  six  minutes,  submitted  himself,  and 
dropping  the  signal,  the  executioner  at  one 
blow  severeil  his  head  from  his  body ;  the  head 
was  received  into  a  piece  of  scarlet  baize,  and 
with  the  body  deposited  in  a  coffin,  and  de- 
livered to  hia  lordship's  friends ;  on  which  coffin 
was  the  following  inscription,  Willidmus  Do- 
minus  de  Kilmarnock  decoUatus  18  die  Au* 
gusti,  1746.  JEUtissuse  43. 

After  the  execution  was  over,  it  was  re* 
marked  by  several  persons,  that  the  heed  was 
not  held  up  and  exposed  by  the  executioner ;  it 
was  my  lord's  particular  request  it  might  not 
be  so,  and  the  law  does  not  require  it. — The 
only  reason  that  can  be  assigned  for  exposing 
the  head  (as  has  been  frequenfly  but  not  always 
the  case)  is  to  satisfy  the  people  that  the  execu- 
tion has  been  done ;  but  in  order  to  give  them 
a  greater  aatisfaction,  the  sheriffs  directed  that 
every  body  upon  the  scaffold  should  kneel 
down,  that  they  might  see  the  execution  itself 
performed,  a  ceremony  never  practised  before. 

Daring  thia  time  the  tcaflbld  was  pot  iq 
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order  for  the  execution  of  the  lord  Balmerino. 
The  Qoder-sheriflTthat  attended  during  the  firat 
execution  went  to  my  lord  Balmerino's 
apartments,  as  a  notice  to  bis  lordship  that  his 
time  was  come ;  upon  whose  entrance  his 
lordship  said,  '  I  suppose  my  lord  Kilmarnock 
<  is  no  more ;'  and  bafinff  asked  how  the  execu- 
tioner had  performed  bis  duty,  his  lordship 
apon  receifing  the  account  said,  ^  Then  it  was 

*  well  done ;  and  now,  gentlemen,'  said  his  lord- 
ship, *  I  will  detain  you  no  longer,  for  I  desire 

*  not  to  protract  my  hfe :'  his  lordship  then  sa- 
luted the  company  in  a  manner  so  cheerful,  as 
drew  tears  from  e?ery  eye  but  bis  own,  and 
hastened  to  the  scaffold. 

Bu^  before  we  fiew  bis  lordship  upon  the 
scaffold,  it  is  but  just  to  the  memory  of  that 
great,  but  unhappy  man,  to  acquaint  the  public 
what  was  his  deportment  in  his  retirement 
here:  it  was  graceful  without  affectation, 
cheerful  but  not  presumptuous  ;  be  con?ersed 
freely  with  his  friends,  twice  refreshed  himself 
with  a  bit  of  bread  and  a  glass  of  wine,  and 
desired  the  company  to  drink  to  him  *  ain  de- 
Igne  ta  half  en  ;'  but,  above  all,  he  called  fre- 
4iuently  upon  God,  and  seemed  both   willing 


and  prepared  to  die. 

When  his  lordship  mounted  the  scaffold,  he 
did  it  with  so  undaunted  a  step  as  surprised 
CTsry  spectator  that  was  unacquainted  with  the 
ffreatness  of  his  soul :  his  lordship  appeared 
there  in  the  very  same  regimentals  he  wore  at 
the  battle  of  Cutloden ;  and  so  far  was  he  from 
liSTing  the  least  concern  himself  at  the  fear  of 
death,  thlit  he  frequently  reproved  his  friends 
that  were  about  him  lor  shewing  any :  bis 
lordship  walked  round  the  scaffold,  bowed  to 
the  people,  read  tlie  following  inscription  upon 
hn  coffin  ;  Arthurus  Domiuus  de  Balmerino 
decollatus  18  die  Augosti,  1746,  JEutis  susb 
M ;  said  it  was  right,  and  with  seeming  plea- 
sure looked  at  the  block,  which  he  called  his 
pillow  of  rest. 

His  lordship  then  took  a  paper  out  of  his 
pocket,  which  he  read  to  the  few  about  him, 
and  delirered  to  the  sheriff  to  do  with  it  as  he 
should  think  proper. 

Whatever  may  be  offered  in  excuse  for  his 
lordship's  roakinff  that  speech  in  his  last  mo- 
ncnts,  nothing  but  the  highest  authority  can 
josti^  the  publishing  it. 

His  lordship  to  the  last  professed  his  entire 
ignorance  as  to  the  order  for  giving  no  nuarter 
to  the  duke's  army ;    and  added,  '  that  he 

*  would  not  (knowingly)  have  acted  under  such 
'  order,  because  he  looked  upon  it  as  unmili- 

*  tary,  and  beneath  the  character  of  a  soldier.' 

Nor  IS  it  to  be  here  omitted,  that  though  his 

iordsbip,  firom  his  unhappy  political  principles, 

disowned  any  allegiance  to  his  majesty ;  yet 

he,  from  his  moral  ones,  acknowledged  '  him 

'  ^  to  be  a  prince  of  the  greatest  magnanimity 

*  ood  mercy.' 

Hb  lonbhip  then  called  for  the  executioner, 
who  being  introduced  to  him,  was  about  to  ask 
his  lordship's  forgiveness  ;  but  my  lord  stop- 
pai  hiiPt  and  said|  *  Friend,  yoa  need  not  ask 
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*  me  forgiveness ;  the  execution  of  your  dutj 

*  is  commendable.'  Uis  lordship  then  pre- 
senting the  executioner  with  three  guineas,  said, 

*  Friend,  I  never  had  much  money,  this  is  all 
'  1  have,  I  wish  it  was  more  for  your  sake, 

<  and  am  sorry  I  can  add  nothing  else  to  it,  but 
'  my  coat  and  waistcoat ;'  which  his  lordship 
instantly  look  off,  and  placed  on  his  coffin 
for  the  executioner. 

His  lordship  then  prepared  himself  for  the 
block  by  putting  on  a  flannel  waistcoat  that 
had  been  made  for  the  occasion,  and  a  plaid 
cap  upon  his  head ;  after  which  his  loroship 
went  to  the  block^  in  order  to  shew  the  execo* 
tioner  the  signal  for  the  blow,  which  was  the 
dropping  down  of  his  arms. 

His  lordship  then  returning  to  his  friends^ 
took  bis  last  farewell  of  them ;  and  having 
once  more  taken  a  view  of  the  great  number  of 
spectators,  his  lordship  said,  *  1  am  afraid 
'  there  are  some  who  may  think  my  behaviour 

*  bold ;'  and  speaking  to  a  gentleman  near  him, 
added,  *  Remember,  Sir,  what  I  tell  you,  it 

*  arises  from  a  confidence  in  God,  and  a  clear 

*  conscience.' 
His  lordship  then  observing  the  executioner 

with  the  axe  in  his  hand,  took  it  from  him,  and 
having  felt  the  edge,  returned  it  him  again,  at 
the  same  time  shewing  him  where  to  strike  the 
blow,  and  animating  him  to  do  it  with  resolution: 

*  For  in  that,  friend,'  (said  his  lordship)  ^  win 

<  consist  your  mercy.' 

His  lordship  then,  with  the  same  surprising 
countenance,  kneeled  down  at  the  block,  and 
having  with  his  arms  extended  said  this  short 
prayer,  *  O  Lord,  reward  my  friends,  forgive 

*  my  enemies, and  receive 

<  my  soul,'  submitted,  and  gave  the  signal  to 
the  executioner ;  and  I  wish  1  could  ooncludep 
that  his  head  had  been  taken  off  at  one  blow : 
but  the  executioner  was  so  terrified  at  his  lord- 
ship's intrepidity,  and  the  suddenness  of  the 
si^al,  that  notwithstanding  he  struck  his  lord- 
ship in  the  part  directed,  yet  the  force  of  the 
blow  was  not  sufficient  to  sever  the  head  from 
the  body,  though  (happily)  sufficient  to  deprive 
him  of  all  sensation.  After  the  first  blow,  bis 
lordship's  head  fell  back  upon  his  shoulders, 
but  being  afterwards  severed  at  two  more  gentle 
blows,  was  then  received  into  a  piece  of  red 
baize,  and  witli  bis  body  deposited  m  his  coffin^ 
and  delivered  to  his  friends. 


There  were  several  panopblets  published  at 
this  time,  relating  to  the  different  behaviour  of 
these  two  lords,  and  some  advertisements 
against  Mr.  Ford's  account ;  but  as  there  was 
no  name  put  to  them,  they  did  not  gain  much 
credit.  But  one  of  these  pamphlets,  intituled. 
Seasonable  Reflections  on  the  dying  Words  and 
Deportment  of  that  great  but  unhappy  man, 
Arthur  Lord  Balmerino,  in  a  letter  to  Mr.  Ford, 
concludes  thus  in  an  appendix :  **  There  is  a 
gentleman  of  undoubted  veracity,  who  at- 
tended the  execution  of  lord  Balmerino,  posi- 
tively affirms,  and  is  ready  to  corroborate  his 
affirmation   by  the  most  solemn  proof,  that 
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vheo  bis  lordsbip  kneeled  dowD  at  the  block,  Revolution  pnDciples,  and  I  bope  the  world  is 

«nd  submitted  to  tne stroke  ol'  justice,  he  made  cunviuceil  that  tbey  siick  to  me. 

no    prayer  whatever;  but  this  will  be  better  1  must  acknowledge  1  did  a  verv  incoDside- 

txpresspd  io  the  gentleman's  own  words  in  rale  thing,  for  which  1  am  heartily  sorry,  in 

writing,  to  the  original  whereof  (now  in  the  accepting  of  a  company  of  foot  fiom  the  prin- 

baads   of    the  publisher)   his  name  is  sub-  ccs^  Anne,  who  I  knoii  had  no  more  right  to  the 

icribed,  vii.  crown  than   her  predecessor,  the   prince   of 

<  1  attended  the  execution  of  the  late  lord    Orange 

Balmerino,  and  was  one  of  those  who  held  To  make  amends  for  what  1  bad  don^  I 

the  cloth  to   receive  lord  Balmerino's  head,   joined  the (Pretender)  wnen 

and  am  ready  to  noake  oath,  if  required,  that  I  he  was  in  Scotland  in  1715 ;  and  when  all  was 

heard  no  prayer  made  by  lord  Balmerino,  as  over,  I  made  my  escape,  and  lived  abroad  till 

is  inserted  in  Mr.  Ford's  account ;  and  that  if  the  year  1734. 

there  had  been  any  prayer,  I  must  have  heard  In  the  beginuiog  of  that  year,  I  £^01  a  letter 

it,  as  well  as  an V  other  person  present,  &c.'  from  my  father,  which  very  mucn  surprised 

•*  It  is  to  be  observed,  this  gentleman  avers  me.    It  was  to  let  me  know,  be  had  a  promise 

that  he  himself  kneeled  down  so  near  the  of  a  remissu>n  for  me:  I  did  not  know  what  to 

block,  when  be  held  the  cloth,  that  if  any  do ;    I  was  then  (I  think)  in  the  canton  of 

thing  had  been  spoken  by  his  lordship,  it  was  Berne,  and  had  nobody  to  advise  with:    but 

imposMil^le  but  he  must  have  heard  it ;  that  it    next  morning  1  wrote  a  letter  to  the 

was  he  who,  after  the  secoml  blow,  took  the  ....  (Pretender)  who  was  then  at  Rome,  to 

lord  by  the  arm,  and  drew  up  his  body,  io  set    acquaint  the (Pretender)  that 

the  head  in  a  position  for  the  executioner's  this  was  done  without  my  aaking  or  knowledge, 

completing  his  work.      He  adds  further,  (in  and  that  I  would  not  accept  of  it  without  his 

manifest  contradiction  to  Mr.  Ford)  that  his  consent, 

lordbhip  came  upon  the  scaffold,  in  a  flannel  I  bad,  in  answer  to  mine,  a  letter  written 

waistcoat  and  shirt,  and  did  not  put  either  on    with (the  Pretender's) 

afler  he  was  there;  but  [>uUed  off  the  waist-  own  hand,  allowing  me  to  j|^o  home;  and  he 

coat,  and  had  only  the  shirt  on,  when  he  laid  told  me  his  banker  would  give  me  mouev  for 

Ikif  head  on  the  block."  mv  travelling  charges,  when  I  came  to  Paris, 

— —  wnich  accordiQgly  1  got. 

On  these  publications,  Mr.  Ford  advertised       When (the  Pretender's  son) 

«B  the  public  papers,  as  tblloweth :  came  to  Edinbnrgh,  I  jomed  him,  though  I 

To  Ike  Puhlk  might  easily  have  excused  myself  from  taking 

The  Accoonl  1  nnbltebed  of  the  behaTkmr  of  fj^  Z^Tf.T^  ^1  rV  ITV  ^^ 

Ibe  rebel  lords  at  tLir  exeention.  wu  for  yoar  J?^ .^  «*»"  of «»«««»« if  I  had  .Uyed  at 

satisfaction  only,  beyond  which  I  neither  had  ^ 

Ihrouffh  factioD,  or  worae  •««*»«.  preaumed    ,^^  ,^      .g       ^      .;         ^^^ 

to  draw  several  unwarrantable  •oferencea  a.  character  of  the  Pretender',  son.) 

to  my  political  principle..                      p^^           j^  j         wherefer  I  had  the 

•rrr:S.SnTh^Cer"Z:?„^  ^^^  'J^-^l^iV^L'S^t^ 

gennousand  ui.prcju.liced  ^ind    than  to  dia-  S^.r.?.rCSrkTby1he'e2^^ 

Brinciples.  which  be  deviated  from  and  w  ^'?""'? '.' *^""*" ', '*yj?'- ?^'  minister  at 

£....„J.  ^1..^..  tk.  .n^t    «i.,..»i.  ....!..»»..  Nairn  (who  waa  uUased  to  favour  me  with  a 

j^fn^in^rfn^  J«Ci;„„W„hk^^^^^^^  »i«t  wfien  I  was  prisoner  at  loTemeaa);    by 

iord  R?ln."ino,  was  unfortunate  in  bis;-bui  j,^  Stewart,  principal  serfaut  to  the  loid  pre- 

A^lZr.f                           T  i?^.»  ««>«»♦.  »t  "»e  bouse  of  Cullodcn,  and  by  sereral 

Aldtrmanbury.^ T.  FoRD.  other  Uple.    All  tbi.  gifea  me  great  4>Iea.ur« 

Copy  of  the  Paper  which  waa  read  by  AirrBtm,  !ZlT.m  ^Zi!^^'^.  K  il  l^Z 

"Lord  BiiMERiNO.  upon  the   ^afibld  at  *«»«««  I  »m  ready  to  ky  down  my  head:  and 

m         A.,,        1*1  7-'   ,u    rr""  '"v^*  though  it  bad  not  been  my  own  natural  inclt- 

Tower-Hill,  and  delivered  by  him  to  the    ^.,i^  ,„  «w.w.-f  ......  ii.i.,    :>  »,...i.i  w 

Sheriffs  of  London,  just  before  bis  Execu-  ?^  *"  •  P»*ec»  every  body,  it  would  have 

>^u<r.  ••■>  n  m^uuvu,  ju».  ^1  .    t  ,»j«vu     bjeu  my  lutereat  to  have  doiie  it  t  for 

tion,  on  Monday.  Aug.  18, 1746.*  '  ^^  Pretender',  nn)  abhorred  all 

I  WAS  brought  up  in  true,  loyal,  and  loti-  those  who  were  capable  of  doing  injustice  to 

■■— —  ■  ■  I    .1      ■       .         I      ■■■      I     I  ■  guy 

*  We  insert  this  Speech,  without  the  Iraa-  I  have  beard,  since  I  came  to  this  place,  that 

sonable  part ;  as  tbera  are  some  anecdotes  in  it,  there  has  been  a  most  wicked  report,  spread 

not  taken  notice  of  in  Mr.  Ford's  account,  and  and  mentioned  in  several  of  the  news-papers, 

which  the  public  (probably )  are  stKaogers  to.    that (the  Pretender's  son), 

I'onmr  EdUum^  htfore  the  battU  af  CoUodeOi  had  gi? en  out 
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orders  tbat  no  quarter  thoald  be  glfen  to  the 
enemy.  This  is  such  an  unchristian  thing, 
and  so  unlike (the  Preten- 
der's sob),  that  nobody  (the  Jacobites)  tbat 
knows  him,  will  belie? e  it.  It  is  fery  strange, 
if  there  had  been  any  such  orders,  that  neither 
the  earl  of  Kilmarnock,  who' was  cobnel  of  the 
regiment  of  foot-guards,  nor  I,  who  was  colonel 
of  the  second  troop  of  life-guards,  should  e^er 
have  heard  any  thmg  of  it ;  especially,  since  we 
were  both  at  the  bead  quarters  the  morning  be- 
fore the  battle.  1  *am  convinced,  that  it  is  a 
malicious  report  industriously  spread  to  ...  . 

Ever  since  my  confinement  in  the  Tower, 
when  major  White  or  Mr.  Fowler  did  me  the 
honour  of  a  visit,  their  behaviour  was  always 
•o  kind  and  obliging  to  me,  tbat  I  cannot  find 
words  to  express  it ;  but  I  am  sorry  I  cannot 
Miy  the  same  thing  of  general  WiWamson :  be 
has  treated  nie  barbarouMy,  but  not  quite  so  ill 
ms  he  dill  the  bishop  of  Rochester ;  and  had  it 
not  been  for  a  worthy  clergyman's  advice,  I 
should  have  prajed  tor  him  in  the  words  of 
Darid,  Psalm  ctx.  from  the  6th  to  the  15th 
Tdne. 

I  forgive  him,  and  all  mv  enemies. 

I  hope  yon  will  have  the  charity  to  believe 
I  die  in  peace  with  all  men  ;  for  yesterday  I 
received  the  holy  encharist  from  the  hands  of 
a  clergyman  of  the  church  of  England,  in 
whose  communion  1  die,  as  in  union  with  the 
ejiisconal  church  of  Scotland. 

1  shall  conclude  with  a  short  prayer. 

(Here  a  prayer  is  mentioned,  much  tlie  same 
as  in  Mr.  Ford's  account.) 


The  Case  of  George  Earl  of  Cromer* 
tie,  as  printed  in    1746>   and  said 

TO     BE    FRBSENTED    TO    HIS     MaJESTY. 

THE  Earl,  from  his  infancy,  was  educated 
and  brought  up  in  the  principles  of  the  estab- 
lished church  of  Scotland,  to  which  he  always 
adber*>d  till  his  late  misfortune ;  insomuch 
chat  he  has,  upon  several  occasions,  received 
the  thanks  uf  the  general  assembW  of  that 
cbnrcb,  for  the  substantial  proofs  be  gave, 
from  time  to  time,  of  his  sincere  attachment 
to  their  interest. 

The  Earl  intermarried  in  a  family,  whose 
zeal  and  affection  to  the  present  royal  family 
was  warm  and  remarkable  upon  all  occasions  ; 
and  particularly,  during  the  rebellion  in  the 
year  1715,  many  of  them  used  their  utmost  ef- 
HHts  in  support  of  this  happy  constitution ; 
none  of  them  were  neutral,  or  joined  in  that 
rebellion  ;  and  they  acted  the  same  part  in  the 
present  rebellion,  to  the  utmost  of  their  power. 

The  Earl  has  issue  of  his  marriage  nine 
children,  and  his  wife  is  now  with  child  ;  and 
these  ba?e  been  brought  up  strictly  in  the  same 
principles:  and  as  to  bis  eldest  son,  he  imbibed 
those  principles  from  his  parents,  and  from 
three  soecessiYe  preceptors,  who  are  all  now 
wmmHan  of  the  cuurcn  of  Scotland,  under  the 
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eye  of  Mr.  Dnndas  bis  uncle,  who  had  the  ho^ 
nour  to  serve  his  late  majesty  as  his  advocate 
Ibr  Scotland,  and  was  appointed  by  his  presenl 
majesty  one  of  the  judges  of  the  supreme  coart 
there. 

Soon  afVtr  the  breaking  oot  of  this  rebellioii. 
when  his  majesty's  troofis,  under  the  commara 
of  sir  John  Cope,  arrived  at  Inverness,  in  the 
end  of  August  last,  the  Earl  immediately  wait- 
ed upon  him,  and,  agreeable  to  his  prmciplei 
and  inclinations,  as  well  as  his  duly,  made  a 
tender  of  all  his  power  and  influence  in  sup« 
pressing  this  rebellion ;  but,  to  his  great  mis* 
fortune  at  this  day,  such  assistance  was  not 
then  iudged  necessary. 

Afier  the  action  at  IPreston-Pans,  when  eooi^ 
missions  were  issued  for  raising  independeiA 
comp^anies,  under  the  direction  of  Mr.  Forbea, 
president  of  the  court  of  session  in  Scotiand, 
application  was  made  for  a  company  for  hissoa 
the  lord  M'Leod ;  and  as  he  had  reason  te 
hope  for  success,  be  directed  the  gentlemeA 
whom  he  intended  to  be  subalterns  in  the  com-* 
pany,  to  levy  the  men ;  and  the  levies  went  on 
accortlin<;1y ;  and  the  Earl's  zeal  for  tbe  pre- 
sent government  continued  unshakeu  until  thia 
period:  and  for  this  he  appeals  to  sir  Jolm 
€o{>e,  Mr.  Forbes,  and  to  tne  attestations  of 
eight  Presbyterian  ministers  in  tbe  hands  of  hia 
grace  the  duke  of  Newcastle. 

But  when  it  was  known  tbat  tbe  suhalterea 
in  lord  M'Leod's  company  were  to  be  named 
by  tbe  lord  Fortrose,  and  the  subalterns  that  the 
earl  had  in  view  were  disappointed,  be  was  im- 
mediately beset  by  designing  men,  and  they  used 
all  their  art  and  cunning  upon  the  Eari  to  se- 
duce him  from  bis  duty ;  but  no  reason  what- 
soever could  have  had  this  effect,  if  he  had  not 
been  intoxicated  with  liquor ;  and  he  no  sooner 
recovered  his  understanding,  but  be  reflected 
with  horror  upon  what  he  had  done ;  and  Ibr 
this  be  appeals  to  Mr.  Brodie,  lord  Lyon^ 
declaration,  in  the  hands  of  the  duke  of  New- 
castle, and  to  the  knowledge  of  the  other  mem- 
bers of  both  Houses  of  Parliament  in  the  Earl'i 
neighbourhood. 

This  unhappy  lord,  soon  after  engaging  in 
this  rebellion,  went  to  Pert^,  and  continued 
there  a  month,  entirely  in  a  private  capacity  ; 
for  he  assisted  at  none  of  the  reviews  of  the 
rebels,  mounted  none  of  their  guards,  bore  no 
arms,  issued  no  orders,  but  employed  his  time 
chiefly  in  the  company  of  his  majesty's  officers, 
who  were  prisoners  there,  aind  laboured  night 
and  day  to  procure  them  all  manner  of  indul- 
gences; and  the  only  use  he  made  of  hit 
credit  in  tbe  rebel  army,  was  to  make  their 
captivity  easy,  in  which  he  was  fortunate 
enough  to  succeed  in  most  cases ;  and  he  ap** 
peals  to  those  gentlemen  in  this  re8|>ect. 

He  did,  indeed,  afterwards,  accept  of  a  com« 
mand  to  levy  the  cess,  excise,  and  other  contri- 
butions in  the  shires  of  Fife  and  Kinross,  to 
the  amount  of  13,000/.  *but  he  preserved  such 
discipline  among  the  soldiers  under  bis  oom« 
mand,  that  though  he  intimated  his  orderi, 
u[)on  pain  of  noiUitary  execution,  agreeable 
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to  the  terms  ia  which  they  were  deliFered 
to  him,  yet  he  avoided  all  methods  of  en- 
IbrdD^  them,  and  returned  withoat  levyinfr 
one  shdliogTi  which,  in  a  gpreat  measure  sated 
liis  majesty's  faithful  subjects  from  thoee  exac- 
tions ;  and  duriof^  his  stay  in  those  countries, 
the  inhabitants  were  uninjured  in  their  persons, 
and  protected  in  their  properties  ;  and  lie  ^ve 
up  that  command,  that  he  mig^t  not  he  an 
actor  in,  or  a  witness  to  the  severities  which  he 
then  thought  to  be  unavoidable ;  and  for  this 
he  appeiis  to  certificates  from  peers  and  com- 
moners of  Fife  and  Kinross,  in  the  duke  of 
Newcastle's  hands. 

Upon  his  return  from  thus  command ,  he  went, 
attended  only  by  his  own  domestics,  to  a  gen- 
tleman's house,  where  he  resided  for  some 
time  in  a  private  way,  without  command  or 
commission,  and  without  taking  upon  him  any 
concern,  but  the  continuance  of  all  the  good 
offices  he  could  exert  for  the  ease  and  protec- 
tion of  his  majesty's  subjects. 

The  action  of  Falkirk  gave  him  a  fresh,  but 
melancholy  opportunity  of  doing  all  the  acts  of 
humanity  m  his  power  to  his  m^etty's  troope, 
that  were  either  taken  or  wounded  in  that  con- 
flict ;  and  he  extended  his  cares  even  to  msiiy 
of  the  unfortunate  persons  who  kwt  their  lives  in 
his  majesty's  service. 

When  the  name  of  his  royal  higlmess  the 
duke  obliged  the  rebel  army  to  march  north,  he 
continued  without  any  command. 

When  he  arrived  at  Inverness,  a  command 
was  again  imposed  upon  him,  to  repair  to  the 
counties  of  Ross  and  Sutherland,  and  there  to 
raise  all  the  men  in  that  country  in  arms,  levy 
large  sums  of  money  by  contribution,  and  large 
•quantities  of  meal ;  and  with  strict  orders,  that 
ID  case  those  demands  were  not  complied  with, 
to  use  all  manner  of  military  execution,  by 
burning  houses,  destroying  cattle,  and  other 
aeverities :  but  so  averse  was  he  to  these  me- 
thods of  violence,  that  he  levied  no  men  in 
those  parts,  and  even  his  own  tenants  in  that 
neighbourhood  continued  peaceable  at  home  ; 
and  he  also  granted  protections  to  all  who  asked 
lliem,  and  he  supported  his  protections  by  par- 
ties, and  he  preserved  the  house  of  sir  Robert 
Munro,  and  of  his  brother  Cullcaim,  which 
were  particulariy  doomed  for  destruction  by 
the  rebels  ;  nor  wooki  he  trust  this  protection 
to  others,  bnt  went  himself,  and  took  the  pro- 
per measures  for  their  preservation  ;  and  he 
Bsed  the  saiDO  tendemev  and  care  towards  the 


house  and  family  of  the  earl  of  Sutherland,  for 
which  he  appeals  to  that  noble  lord.  And  upoo 
the  whole  of  this  article,  though  the  unfortu- 
nate earl  notified  the  orders  he  had  from  the 
Pretender,  with  all  the  severe  ii\|  unctions  they 
contained,  yet  he  executed  none  of  those  seve- 
rities ;  and  his  delays  were  in  some  measure 
salutary,  as  they  prevented  the  full  execution  of 
them,  by  those  who  were  sent  in  his  place. 

At  the  same  time  his  house  was  a  sanctaary 
to  the  eflfects  of  his  miyesty's  loyal  subjects, 
and  particularly  of  those  employed  in  his  ma- 
jesty's service  under  lord  Loudoun. 

He  received  his  majesty's  most  gracious 
pardon. 

Under  date  August  9th,  1746,  Dr.  Birch 
informs  the  honourable  Philip  Yorke  (afler- 
wards  the  second  earl  of  Hardwicke)  in  a  letter 
now  [1813]  in  possession  of  the  present  eari, 
that  ^'  Mr.  Wray  finds  in  the  books  of  the 
Exchequer,  that  the  lords  KJImamock  and 
Lovat  were  paid  their  pensions  of  400/.  a  year 
in  the  beginning  of  September  last.  The  two 
earls  in  the  Tower  have  desired  the  attendance 
of  two  of  the  most  eminent  of  the  dissenting 
ministers,  Mr.  Foster  and  Mr.  Chandler,  but  I 
hear  nothing  of  Balmerino's  ffhostly  assistance. 
However  lord  Cromarty's  willnow  be  at  letsore, 
for  I  find  he  has  already  received  a  pardon, 
though  his  companions  it  is  said  will  iufier  on 
Wednesday." 


Mem.  It  appears  by  the  Lords'  Journal  of 
July  28, 1746,  that  before  the  Lords  proceeded 
to  jttdgmeut  in  the  preceding  case, 

**  The  lord  bishop  of  London,  for  himself 
and  the  rest  of  the  bishops,  delivered  a  Pro- 
testation ;  which  they  desired  might  be  en- 
tered : 
'*  And  the  same  was  read  as  follows  : 
«*  *  The  Lords  Spiritual  of  the  House  of  Peere 
do  desire  leave  of  this  House,  to  be  absent 
when  Judgment  is  given  upon  the  eaii  of 
Kilmarnock,  the  earl  of  Cromertie,  and  the 
lord  Balmerino;  ssviug  to  themselves  and 
their  surce8sor8,.all  such  right  in  Judicature, 
as  they  have  by  law,  and  of  right  onght  to 
hare.* 

'*  Then  he  asked  leave  that  they  might 
withdraw ;  which  being  agreed  to,  they  im- 
mediately withdrew  accordingly.'' 


» 


A89J 


Froceedifigi  against  LardLamU* 


A.  D.  1746. 


£5S6 


The  whole  Proceedings  in  the  House  of  Peers^  upon  the  Inw 
peachment  exhibited  by  the  Knights,  Citizens,  and  Burgesses^ 
in  Parliament  assembled,  in  the  Names  of  themselves,  an4 
of  all  the  Commons  of  Great  Britain,  against  Simon  Lord 
LovAT,*  for  High-Treason.  The  Proceeding  in  Westminster- 
Hall  being  begun  on  Monday  the  9th  Day  of  March,  and 
continued  on  Tuesday  the  10th,  Wednesday  the  Uth,  Friday 
the  13th,  Monday  the  l6th,  Wednesday  the  18th,  and  Thurs- 
day the  19th  Days  of  March:  20  Georgjb  IL  a.d.  1746-7. 


Die  Joris,  11  Deceiiibri%  1740. 

A  MESSAGE  was  bnmitU  from  the  flome 
•f  CvmiiMNifi,  by  air  Wiiiiaui  Yooge,  and 
othen,  to.acquaiui  this  Hooae,  Thai  tbay,  har- 
•M  matters  to  coiiiinuiucate  to  their  lerdsbifia, 
or  mat  importance  ta  the  kiftff  mnd  kiaKdonit 
do  oenire  that  their  lon';8hi|)a  w2l  oantiniie  ait- 
tiaff  for  aonie  time. 

To  which  the  Uonae  agrped. 

Aod  the  Meaaeniters  were  called  in  tffaiD ; 
md  acquainted  by  the  Lord  Cbancellor,  That 
Ihe  Lords  will  coatioue  sitting  lor  some  time, 
as  desired. 

The  Hoaae  was  adjourned  dariDg  pleasure. 

The  House  was  resumed. 

A  Message  was  brought  from  the  House  of 
Gommous,  by  sir  William  Yooge,  and  odiers, 
an  follows : 

My  lords ;  The  Commons  of  Great  Britain, 
ia  parliaaaent  aaaembled,  baring  receired  in- 
Armation  of  dirers  Ueasana  committed  by  a 
peer  of  this. realm,  Simon  lord  Lorat,  bare 
commanded  me  to  impeach  the  said  Simon 
lord  Lofat  of  Hi^ Treason:  And  I  do  here,  in 
•heir  names,  and  in  the  names  of  all  the  Cmu- 
mona  of  Groat  Britain,  impeach  the  said  Simon 
lord  Lorat  of  High  Treason:  And  1  am  fur- 
thor  commanded  to  acquaint  your  lordships, 
That  the^  will,  with  all  oonrenient  speed,  ex- 
bWt  Articles  to  make  good  the  charge  against 


Die 


ii,  17  Decembrifl,  1746. 


A  Message  was  brought  from  the  House  of 
Commons,  oy  sir  William  Yonge,  and  others, 

*  See  his  Case  lor  Treason  and  other  crimes, 
VttI   14a  D.  340. 

•«  Dalrymple,"  [Sir  John]  <<  ascribes  the 
icvoh  of  Maekav's  people  bdbre  the  battle  of 
Killicraak^  to  toe  management  of  Lorat,  on 
the  authority  of  bis  MS.  Memoirs ;  his  Me- 
flBoira  have  been  aince  pubUshed,  but  they  con- 
tain no  olhNioD  whatever  to  the  fact.  Lung's 
Biatory  of  Sootfamd,  vol.  4,  p.  SSO." 

AatokrdMor'goMidactiii  17]6,ioo4Loing, 
385. 

vou  xnu. 


who  said,  he  was  commanded  by  the  House  of 
Commons  to  deliver  to  this  House  Articles  of 
Impeachment  of  Hiffh  Treason  against  Simoi^ 
lord  Lovat. — He  saidy  He  was  also  command^ 
ed  by  the  CkMrnnons  to  aci|uaint  their  lordships, 
That  they  are  ready  to  maintain  their  charge : 
And  he  delirered  in  tbe  said  Articles. 

Which  Articles  being  read  : 

The  duke  of  Newcastle  acquaiuled  tbe  House, 
That  tbe  said  lord  Lorat  is  already  under  com- 
mitment for  high  treason  iu  his  majesty's  Tower 
of  London. 

Then  tbe  following  Order  was  made : 

Whereas  the  Commons,  as8embled.iD  pariia* 
ment,  hare  this  day  exhibited  to  this  House  Ar- 
ticles of  Impeachment  of  High  Treason  agains^ 
Simon  lord  Lorat ;  it  is  ordmd,  by  the  Lorrfs 
spiritual  and  temporal,  in  pariiament  assem.* 
bled.  That  the  said  lord  Luvat  be  brought  to 
the  bar  of  this  House  to-morrow  at  two  of  tbe 
clock  in  tbe  af\ernoon,  to  hear  the  said  Artidep 
read ;  and  to  abide  such  further  order,  as  this 
House  shall  think  fit  to  make  concerning  him. 

To  Charles  lord  Comwallis,  Constable 
of  his  miyesty  's  Tower  of  London, 
and,  in  his  abKenoe  to  the  lieutenant 
of  the  said  Tower,  or  his  deputy. 

Die  Juris,  18  Decembris. 

The  Order  being  read,  for  brioging  Simon 
lord  Lovat  to  the  bar  of  this  House,  to  hear 
the  Articlea  of  Impeachment  of  High  Treason 
exhibited  against  him  yesterday  by  the  House 
of  Commona,  read  unto  him : 

The  said  kird  Lovat  was  accordingly  brought 
to  the  bar,  by  tbe  deputy- gentleroau- usher  of 
the  Mack  rod:  Where  be  kueeled  until  tlie 
Und  chanceltor  directed  him  to  rise. — ^Then 

The  aaid  Articles  of  Impeachment  were 
read ^nto  him:  Which  done,  the  lord  chan- 
cellor asked  him,  What  he  had  to  say  (here- 
unto ;  and  informed  him.  That,  if  he  had  an^ 
thing  to  request  of  the  House,  this  was  his 
proper  time. 

Whereu^  he  acquainted  the  House  with 
bis  infirmitieo  occasraned  by  old  ag^,  and  par- 
ticularly alledged  his  desfuess,  that  he  couM 
not  hear  w ha^  the  oontoats  of  iho  lakl  Artichi 

)iM 
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ProeeeHngt  egauut  Lord  Looai, 


IVhrreforc,  hiTinff  m  PetitioD  prepared  \  your  petitioner  to  prepare  anil  put  ii 
to  the  House  hii  reqi 


dcHml  Ihe  tame  iiii|;b(  be  read :  Wbich  being 
rai  read  by  Ibe  derk,  and  ■■  M 


To  llie  Rigbl  Honourable  ibe  inmla  Spiritual 
ami  Temporal,  in  I'lrliaioent  aaaemhled : 
The   Humble  Petition  of   Simon   Lord 

Fhaeeh  nr  LOVAT. 

Sheweth ;  Tbat  j'ourpelilloiier,  by  reaiOD  oT 
hii  great  age,  labours  under  manj  in6nniliea 
■nd  neaknen ;  and,  being  entirety  ignorant 
•r  the  forma  of  law,  and  method  id  proceed- 
inga  in  this  auguit  court,  ii  unable  lo  make 
■nj  defence,  or  gire  in  a  proper  aniirer  to  Ihe 
Articles  of  Impeachment  exhibited  againtt 
biO],  nilhout  the  aMiftance  of  able  couuel 
mod  aoiicitora. 

That  >nnr  pcliiioner,  dnriDg  hii  doae  coD- 
Itneiuent  in  tbe  Tower  nf  London,  for  now  pear 
fire  nionllu,  b»i  itot  been  able  to  obtain  one 
■billiDir  either  nut  of  hii  eftale  or  otharwiie  ; 
which  liaa  been  occaiioued,  oi  your  jielitioner 
baa  been  informed,  by  wme  granU  of  a  tvty 
cstraordlnary  nature,  and  which  your  peti- 
tioner liupea,  ahall  never  again,  in  tbii  iitand, 
be  drawn  into  precedent ;  aulhoriiiug  and 
impowering  other  peraoni,  tlrangers  to  your 
petilloner,  in  take  posaeujon  of  hit  EClate, 
and  10  lery  the  rents  (hereof;  while  such  as 
bad  in  tfieir  hanili  any  money  or  effeda  of 
yonr  petitioner's,  were  prohibited  and  restrain- 
ed t'rnm  paying  any  part  thereof  to  yourpe< 
tidoner,  or  his  order. 

Ttiat  vnur  petitioner  applied  tereni  times  Id 
ana  of  liis  majesty's  principal  secretaries  ol 
'atale,  complaining  of  the  hanlships  your  peli- 
liliuner  stiffered  by  mesnsl  of  such  proceed- 
inga ;  and  your  petitioner  is  informed,  that  two 
Mversl  orders  were  made  thereupin, 
to  remote  (he  said  pmh'biliona  and  i 
and  to  rrval  the  aaid  powers  to  granted  as 
aboie :  But  nntwithstandiiiD:  thereof,  your  pe- 
litir>ner  ii  still  in  the  same  deplorable  circum- 
itaocci,  without  any  money  eien  to  ptticure 
bim  the  common  nt^rrgSBvirs  of  life,  and  is 
wholly  iddehted  to  general  Williamion  lor  bis 
mni'ort. 


Jour  petitioner,  when  he  was  appre- 
y  a  party  of  hii  majeaty't  troops  ic 
Scotlsud,  had,  in  his  sIroDg'box,  mooey  and 


jewels  to  the  amount  of  TOOf.  and  ufiwarda, 
whid)  tbey  seized,  and  retain ;  iaaittaig  tbc 
came  is  lanfnl  prize. 

Vour  peliUnner  therefore  humbly  prayi, 
that  yunr  lonlships,  moved  by  your  innate 
gooilaess,  may  be  pleased  to  assign  your  ptti- 
lioner  Eitcb  nnd  so  mnny  counsel  and  soliciton 
as  jour  kinlsliips  ihall  ililok  proper :  Ihal  yont 

tctnioner  may  have  a  copy  of  the  Articles  of 
mpeacliRiiml ;  nnd  may  not  be  ordered  by 
your  lordships  to  begin  and  enter  upon  hi*  do- 
fentc,  while  lie  remains  stripped  and  depriTed 
of  oil  the  iieerssary  means  which  Ihe  law  al- 
lons  tilm  fur  hii  defence  and  support;  but 
that  such  a  reaioDsble  lime  may  b*  alloweii 


ir  petllioper  ap- 
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.  that  he  may  be  enabled  to  receive  money 
aufficiMit  to  retain  and  fee  hia  ~ 
solicitors  ;  ffilbout  which,  vou 
prehends,  be  ouinat  bate  theii 
adriee :  And  that,  for  that  purpose,  the  money 
and  jenrds  ooDtsined  in  the  strong-hex,  and  un- 
justly taken  ai  ^re,  may  be  immediatdy  re- 
~ '  ^o  your  petitioner,  by  your  lordsnipa* 
And  y,00r  petilionet  shsll  erer  pray, 

oouDsel  Uiat  lord  Lovat  de«res  may  be 
assigned  are,  3lr.  Starkie,  Ur.  Forrester  aud 
ftlr.  Ford,  and  Mr.  Wilmoii:  And  the  soti- 
diors  are,  Blr.  George  Ron,  Mr.  Hugh 
Fraser,  and  Hr.  Gooslrey, 

The  Petition  being  read,  the  said  lard  Lovat 
was  asked  by  the  lord  diancdlor,  if  ho  lud 
any  tbiii^  furllicr  to  offer. 

To  which  he  anawering  in  the  oegatire  ; 

He  was  dhrected  lo  withdraw. 

And  the  House  taking  the  requests  of  the 
aid  Petition  Into  consideration  ; 

Onlered,  Hiat  the  said  lord  LotbI  may  bav« 
a  copy  of  the  aaid  Articles  of  Impeacliment 
cshihiled  i^ainst  him  :  And  thai  he  do  put  ia 
his  Answer  thereunto,  in  writing,  on  or  before 
Tuesday,  the  13th  dav  of  January  next:  And 
that  Mr.  Starkie,  Mr.' Forrester,  Mr.  Ford,  and 
Hr.  Wilmott,  the  counsel  mentioned  in  the  aaid 
Petition,  be  assigned  to  assist  him  in  preparing 
hia  Answer,  and  likewise  in  his  defence.  In 
matters  of  law:  And  that  Mr.  George  Rosa, 
Hr.  Huch  Fraser,  and  Mr.  Goostrey,  be  also 
assigneo  aolicKon  for  him:  And  tnat  aneh 
counsel  and  solicitors  may  have  access  to  him 
at  all  seasonUite  limes:  And  that  the  said  lord 
LoTBt  have  liberty  to  caase  search  to  be  made, 
and  copies  of  records  and  jouraats  to  be  taken 
oot,  in  order  lo  bis  defence :  And  that  he  shall 
hsTe  summons  issued  for  such  wilaeiiCi  as  lie 
ihall  send  io  Ihe  names  of,  to  be  by  biro  made 
uaeof  alhis  trisi ;  which  witOEMet  shall  hsTo 
the  protection  of  this  House  for  tbdr  aafe 
comii^  and  gving,  during  the  time  of  the  aaid 
trial. 

Urdered,  That  the  lord  chancellor  do  ae- 
quainl  the  lord  Lovat,  that  it  is  expected  t>y 
their  lordships,  that  be  would  send  in  the 
names  of  such  witnessetas  be  ahall  desire  I* 
be  summoned,  as  soon  as  contcoiently  he  can  ; 
and  that,  in  case  he  do  not,  he  must  not  expect 
lo  be  indulged  with  any  further  delay  on  lliat 
account. 

Ordered  likewise.  That  the  said  lord  Lovat  be 
permitted  to  receive  the  raita  and  |>Tofits  of  hia 
atate,  by  his  bctors  or  a<;euts,  in  like  manner 
aa  if  he  was  not  under  an  accusation  of  his^h 
treaioD :  And  that  his  maji^sty'i  advocate  for 
'Scotland  do  take  the  proper  methods  lo  carry 
this  order  into  pxecu lion. 

Then  (ha  said  lord  Lovat  was  caHeil  in  again ; 
And  the  lord  chancellor  acqaaiolod  him  with 
what  the  llonte  had  ordered. 
And  then  be  was  a  teoind  lim  dinded  to 

hbdraw. 


I 
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fir  Higft  Trtaxtn, 


Onlrml,  That  lord  l^fnt  da  ttknJ  com- 
iniitnl  IB  bii  maJMtv'v  Tower  of  Londnti,  in 
be  tlivre  safely  kejit  in  order  to  tiU  trial,  till  be 
(bait  be  ihcnce  dulivered  by  due  caiine  of  Itw : 
Aod  Ibal  oo  pennn  aball  hiTe  accesi  to  bim 
wilhoul  ilie  ificcial  leave  of  the  Hdum. 

Ordered,  Tlial  the  lord  cbiiicellor  do  write 
letters  to  all  the  lords  nbo  have  not  been  pre* 
MDt  iD  llie  iloiue  either  tbn  day  or  yeUerday, 
io  ihe  iiiiual  maimer,  reaoiriDg  their  altendance 
«D  tlie  aeriiM  of  lhi«  Houte  (all  excuse*  set 
apart),  od  Wednesday,  Ihe  Slsl  day  of  January 
neat,  ou  occaiioi)  of'^the  proceeding*  now  de- 
pendJDi;  in  thia  House  Bgainat  Smon  lord 
LoTBi,  who  stands  impeached  by  the  House  of 
CoiDmanaof  high  treasuD. 

Die  Manij,  33  Decembris,  1740. 

A  Pelilinn  of  SimoD  lord  Fraser  of  Lofat 
was  nresenied,  and  read  ;  praying,  that  he 
may  be  allowed  to  the  lat  day  of  February  for 
•MweriDK  the  Articles  of  Inipeacbment  ezbi- 
tiled  by  the  House  of  CouinODa  a^^ust  him  *, 
wilhin  which  time  he  bo|>es,  lliat  thecareand 
4iUf[cnce  of  his  agents  in  Scotland  will,  Dot- 
withstanding  the  seasOD  of  the  year,  riirnish 
Lim  with  Ihe  papers  and  materials  necessary 
ftr  that  end. 

And  thersnpOD  Mr.  Georg;e  Roes,  one  of  Ihe 
'**=*''^'"''(   solicitors,   being  called 


«f  LondoD,  or  bis  deputy,  do  bring  the  said 
lord  X^rat  to  the  bar  of  thia  House,  on  Tues- 
day, the  Ulh  day  of  January  naxt,  al  two  of 
the  clock  iu  Ihe  afternoon,  iti  onler  to  the  put- 
ling  in  his  Answer  to  the  Aniules  of  Impeach- 
vent  ofUigh  Ti-eason  exbibittid  against  nimby 
the  House  of  Commons, 

Die  Hartis,  13  Januarii,  1748-7. 
.  Hie  onkr  of  the  day  being  read,  for  bring- 
ing Simon  lord  Lorat  to  tfae  Mr  of  tiiia  House, 
in  order  to  the  pulling  in  his  Answer  to  the 
Articles  of  Jmpcacbmeiil  of  High  Treason,  ex- 
hibited against  him  by  the  House  of  Commons, 
fae  Mas  brought  to  the  bar  accordingly:  Where 
Ite  kneelq^  till  the  lord  cheacellor  acnuaioled 
bim  he  might  riae.  He  then  delirereu  ia  his 
Answer  to  the  said  Articles :  and  the  same  was 
feed. 

Then  the  lord  Loral  was  asked  by  the  lord 
chaneellor,  if  he  had  any  thing  further  to  offer. 
Whcreii|K>n  ha  acquainted  ihe  House,  he  bad 
caoMd  10  be  prepared  two  Fetiliooa  to  their 
lonlsbipa,  which  he  coneeired  did  concern  tbe 
Justice  aa  well  as  the  huouur  .of  the  House. 
And  bis  Lordship  ilelirering  in  tbe  said  Petitions, 
iba  sante  wereseierall*  read  : 

Tba  first  com|iUinmg.  That  the  Order  of 
thia  HoiHa  of  the  Itllh  of  December  last,  re- 
latiiig  to  tbe  factory  or  reueirenhip  of  ibo  pe- 
titioner's rents,  had  not  been  obeyed  so  ss  to 
be  made  effectual  to  bim  i  nor  had  the  contents 
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of  the  strnn^-boi  Inhan  from  him,  sod  now  in 
captain  Fcri;uiDn's  piKies&inn,  been  delivered 
10  hii  agpiit,  as  liiid  been  pntmisi'd  him  :  and 

ErayiB)^,  thai  obedienot:  ii>  the  utid  Unler  Dit|ht 
e  compelled,  sod  an  immediate  restitulion  of 
the  ranncy  taken  out  of  the  said  box  -,  or  that 
BUch  onler  might  be  made  cnnceriiing  this 
matter,  as  to  the  House  should  seem  meet. 

The  olber  Petition  aetlinf;  forth,  That  Mr. 
William  l^raaer,  writer  to  the  signet,  who  fur 
many  years  bad  acted  as  hi*  chief  agent,  and 
had  the  manageuieni  of  his  ^late  in  bicotland, 
was  by  his  direction  come  to  town ;  but  could 
not  bare  access  lo  him  without  the  permiisian 
of  this  House:  and  praying,  that  iho  said 
Fraser  might  have  liberty  to  come  lo  the  peli- 
tioner  aluTl  saasonuble  lime*. 

Then  the  lord  Lovat  was  directed  lo  be  taken 
from  the  bar. 

Which  done  ;  tlie  first  PelilioD  waa  again 
read:  and,  after  debate,  and  reading  the  aaid 
Order,'  relating  to  the  receipt  of  the  rents  and 
profits  of  the  said  lard  Loval's  estate. 

Ordered,  Tliat  the  said  Petition  be  rejected. 

Then  the  oliier  Petitisn  beine  likewise  reed  ; 

Ordered,  That  thi:  said  William  Fraier  be 
permitted  to  bsTO  access  to  the  pciilioner  at  all 
seasonable  limes,  between  the  hours  of  ten  of 
the  clock  in  llie  furenooD,  and  two  of  the  cluck 
in  the  aliernoon,  in  Ihe  presence  of  aucb  ofticitr 
hdoeging  to  llie  Tower  of  London,  aa  ibe  coiw 
stable  thereof  shall  appoint. 

Ordered,  That  a  copy  of  the  Answer  of  tbe 
said  lord  Lorat  to  the  Articln  of  Impeachment 
of  High  Trf  ason,  exhibited  against  him  by  tba 
Houae  of  Commons  be  prejiared :  and  that, 
when  the  same  has  been  carefully  examined  by 
Ihe  clerk,  il  be  tent  by  a  Message  to  tbe  HouM 
of  Commons,  aod  lell  with  that  Houie. 

Ordered,  That  tbe  said  lunl  Lovat  be  con- 
feyed  back  to  the  Tower  of  Loudon,  by  the 
lieutenant  of  the  same,  or  his  deputy,  to  bo 
there  kept  in  safe  custody,  uuill  he  shall  be 
thence  dclJTered  fay  due  course  oflaw. 
Die  Veneris,  16  Januarii,  lT-16-7. 

A  Message  was  brought  fmm  Ihe  House  of 
Coromona  by  air  William  Yonire,  and  others, 
to  acquaint  thin  Honiv,  that  they  hare  con- 
sidered the  i^n^wernf  Simon  lord  Lurat  to  the 
Articles  of  Impeachment  exhibited  anainst  him 
by  the  buighls,  citiKcns,  and  burireases,  as- 
sembled iu  pai'liament;  and  do  arer  llieir 
Charg^e  ajrainst  the  said  Simon  lord  Lorat  for 
Hii;h  Trrasnn,  hi  be  true ;  and  that  the  said 
ISiinnn  lord  Lotat  is  guilty  in  audi  mnnner  aa 
he  stands  impeached:  and  thai  the  Cnmiiiona 
will  be  ready  to  pmre  Itieir  Churve  againrt  hint 
al  SDch  conrenieut  lime  aa  shall  beappoistad. 
for  that  purpose. 

Die  Juris,  22  Januarii,  1746  7. 

A  Petition  of  Simon  lord  Lotat,  auling  him> 
self  :jimon  lord  Fraser  of  l,uTat,  was  pre- 
sented, snd  read  ;  praying,  tliat  Mr.  William 
Fraser  may  be  appointed  one  of  his  solicitors, 
in  the  room  of  Mr.  Hugh  Fraur,  he  being  ufer- 
ceiBarilf  required  V>  go  intaibc  couatrj'. 
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Ordered,  That  the  said  Mr.  Williimi  Fi 
be  asiigned  the  netttioDer's  tolicttor,  in  the 
toom  (vf  the  aaid  Mr.  Hugh  Friaer,  ■■  denied : 
end  that  the  aaid  Mr.  William  Fraiar  may 
lia?e  acoeai  to  the  petitiooer  at  all  aeaeQBabfa 
limes. 

Ordered,  That  Mondav,  the  95d  da j  of  Fe- 
bruary next,  be,  and  ia  bereby  appointed  Ibr, 
tlie  Trial  of  HimoD  lord  Lorat,  id  Wealmiiiiler- 
ball,  upon  the  Artidea  of  Impcaohmeot  ex- 
hibited afpiinst  him  by  the  House  of  CommoBi 
lor  Hiijfh  Trea»oo. 

Aud  a  Message  was  lent  to  the  Houao  of 
ComjnoDS,  by  Mr.  Spicer  and  Mr*  Edirarda,  to 
acquaint  them  therewith. 

Tlien  the  Houae  appointed  a  committee  to 
Inspect  the  Journals  of  this  ^ooae,  relating  to 
former  cases  of  impenchments ;  and  to  con- 
sider of  the  proper  methods  of  proceeding  on 
the  Impeachment  against  Simon  lord  Lcnrat ; 
and  to  report  to  the  House  what  they  shall 
think  proper  thereupon. 

Die  Lunte,  8  Febmarii,  1746-7. 

The  earl  of  Warwick  reported  from  the 
lords  committees  appointed  to  inspect  the 
Journals  of  this  House,  relating  to  former 
cases  of  inipeachmenta ;  and  to  consider  of 
the  proper  methoils  of  proceeding  on  the  Im- 
peachment against  Simon  lord  I^?at ;  and  to 
Report  to  the  Honse  what  they  shall  think 
proper  thereupon ; 

That  the  committee  had  met,  snd  inspected 
the  Journals  of  this  House,  in  fbrmef  caaes  of 
hnpeachmenta ;  and  had  considered  the  mat- 
ters to  them  referred ;  and  had  eome  to  se? eral 
resolutions:  which  his  lordship  reported.  And 
thereupon  sereral  orders  were  made,  touching 
the  course  of  proceeding  to,  and  at  the  enauing 
Trial,  and  for  preaerring  the  peace;  and 
amoup^st  them  as  follows ;  vis. 

Ordered,  That  an  humble  Addreis  be  pro- 
oenteil  to  his  majesty,  to  acquaint  hia  mi^)Mty, 
that  this  House  hath  appointed  the  Tnal  of 
Simon  lord  Lorat,  iipon  the  Artidea  of  Im- 
peachment of  High  Treason  exhibited  againat 
Jiim  by  the  House  of  Commons,  to  beffin  in 
TVestminster-ball  on  Monday,  the  S3d  day  of 
this  instant  February:  and  humbly  desire, 
that  his  m^esty  will  be  pleased  to  appoint  a 
lord  high  ateward,  to  continue  during  too  aaid 
Trial. 

Ordered,  That  the  said  Address  be  presented 
to  bis  mi^estv  by  the  lords  with  white  stares. 

Ordered,  That  the  coonael  aaaigned  the  said 
lord  Lo?at  may  be  present  when  he  b  at  the 
bar,  in  order  to  bo  beard  toocbioff  any  point  or 
matter  of  law,*  if  any  such  ahafi  ariae  during 
the  said  Trial. 

*  The  Statnte  7  W.  3,  c.  3,  under  which 
persons  indictrd  for  hi|;h  treason,  wherebjr 
ao^  corruption  of  blood  may  he  made  to  Bnen 
offenders  or  their  heirs,  or  for  misprisions  of 
such  treason,  were  admitted  to  make  their  full 
defence  by  counsel,  did  not  extend  to  caaes  of 
impeacbmentBy  but  ihoitiy  ofte  thii  Trial  of 


Proemimgi  agamd  Lord  Lcnaif 


[sas 


Ordarad,  TlMt  tbo  witnesasi,  wbidi  abaO 
be  prodhMed  by  tbo  lord  Lofrat  to  be  onminedl 
hi  nia  deface,  aball  be  examined  npon  oath  ; 
which  oath  alwll  be  adminialerBd  in  tbo  liko 
fbras  as  an  oath  was  directed  b^  thia  Hooao 
to  be  administered  In  any  wmwosea,  who 
ahoaM  be  pradoocd  by  tbo  earl  of  Wintonn*  al 
hia  Trial. 

Ordered,  Thol  tbo  lord  great  chamberlain 
bo  dosHPedrlo  take  care  and  giro  order,  that  ae* 
ooBMttodationa  be  aaado  in  the  aoaflbld  already 
oroeted  in  Westminster-hall  for  the  ComBOQi» 
as  hath  been  nsed  in  Trials  in  Wostrainatef-liall 
npon  impeadiments. 

Die  Mereurii,  4  Febniarii,  1746*7. 

The  Lord  Steward  reported,  That  the  lords 
with  white  stares  had  (according  to  order)  pre« 
aented  to  hia  majeaty  the  Address  of  this  House 
of  Monday  last,  for  the  appointment  of  a  lord 
higb  steward,  to  continue  durinjf  the  Trial  of 
Simon  lord  Lorat ;  and  that  hia  mi^jesty  hail 


been  pleaaed  to  give  orders  aocerdingty. 

Ordered,  That  the  said  Cbmaissioo  for  an- 
pointing  a  hn^  high  steward  shaH  be  in  the  liko 


i 


form  as  that  for  the  Trial  of  the  lord  visooaak 
Stafford,  as  entered  in  the  Jonraal  of  tbia 
House  the  dOth  of  Norember,  1680,  oxoept 
that  the  same  be  in  the  Engliah  language. 

Die  Mercufii,  18  Febroarii,  1740-7* 

A  Petition  of  Simon  lord  Fraaer  of  Lovat  wan 
presented  and  read ;  aetting  forth,  That  upon 
the  appointment  of  hia  Trial,  he  immediateiy 
dispatched  one  of  his  oolicitora  to  soBMDon  th« 
petltiener^l  miateriM  witusssei,  who  are  at 
great  duitanoea  from  each  odMr,  inhabiting  in 
the  eoonliev  of  inremesa  and  Roes ;  but  by 
reason  of  the  inclemency  of  tlie  weather,  tbo 
badness  of  tbo  roads,  and  other  nnafaidaWo 
aeeidents,  none  of  tnem  are  yet  arrired,  nor 
can  poasibly  be  got  to  London  by  tbo  time  of 
trial ;  and  prayinff,  that  thia  Hooao  will  ap« 
point  aomo  more  distant  time  for  that  pnrpcMie. 

.  And  thereupon  William  Fraser  and  Williaa 
CkMMtrev,  two  of  the  petitionor's  oalioilBlv, 
were  called  b,  and  heard  at  the  bar,  to  YoriQr 
the  troth  of  tbo  allegattona  of  tbo  aaad  Peij* 
tion:  and  being  wkhdrawn. 

Ordered,  That  tbo  time  appoinled  fbr  tbo 
petitioner'a  Trial  be,  and  is  hereby,  enhagod 
till  to-morrow  fortnight,  the  6th  day  of  MiSob 
next. 

Orderedi  Tfiat  a  Measage  be  aent  to  tbo 
House  of  Commons,  to  acquaint  them,-  thai 
npon  the  bttflsblePetitoi  of  Simon  lord  Lorat 

lord  Lorat,  (ria.  Wednesday,  May  6,  1747,) 
a  Bill  (nofod  for  by  su-  William  Vooge)  waa 
brought  into  tbo  House  of  Coflamons  for  at 
lowiug  persons  impeached  of  high  treaaeii, 
wherdiy  any  cormption  of  blood  may  be  made, 
or  fbr  misnrisioB  of  snob  treason,  lo  mako 
their  full  defenorby  counsel.  It  reoeiYed  the 
royal assenton the  17th of inne.  Itiatboi 
tnle  SO  6.  9,  c  30. 
»  Sao  iMi  Case,  ToL  ]5|  p.  a06. 
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ftr  j^lliBg  off  his  Trial  to  t  farther  daj,  for 
tiM  ratSMW  thcroD  all^ifMl,  the  lionls  hare  en- 
lamd  the  thna  appiiinled  for  the  Trial  of  the 
mud  lord  Lo?at  ttll  Tbiirttlay  the  5th  day  of 
March  mit 

And  a  McMag;^  waa  aocordingflv  tent  lo  the  | 
Huuae  of  Ooidiimmm,  hy  Mr.  Holford  and  Mr. 
ficanet,  to  acquaint  them  therewith. 

Die  LuD«,  t  Martit,  1746*7. 

A  I^Hitioll  of  Simon  Jord  Fraser  of  Lorat, 
with  an  Affidatit  of  Hngh  Fraser  thereto  an- 
acxed,  ware  presented  to  the  House,  and  read, 
as  ibUows: 

To  the  Ritfbt  Hon.  the  Lords  Spiritual  and 
Temporal,  io  Pariiament  assembled  :  The 
HoBible  PETrriON  of  Simon  Lord  Fbiser 

ofLOVAT, 


^^      w 


Sheweth ;  That  yonr  lordships  having  ap- 
ioted  your  petitioner's  Trial  for  the  93rd  of 
February,  your  petitioner  did  lately  take  the 
liberty  humbly  to  represent  the  impossibility 
Iw  was  under  to  prepare  so  soon  for  trial,  in 
respect  his  witnesses,  from  the  badness  of  the  | 
imd,  were  not  then  arrived ;  and  your  lord* 
shins  were  pleased  to  indulge  your  petitioner 
with  a  delay  till  Thursday  next. 

That  Hugh  Frmser,  whom  voor  petitioner 
tad  directed  to  serve  your  lordships'  summons 
«pSQ  yoor  petitioner's  witnosses,  arrived  in 
town,  with  sundry  of  them,  late  on  Friday 
Mglily  having  duly  aerved  your  lordships  said 
«rasr  vpon  several  other  persons,  who  were 
■H  malarial  witnesses  for  your  petitioner. 

That  Thomas  Frassr  of  Btruy,  and  Donald 
Pyraser,  sKaa  Down,  two  of  the  witnesses, 
asrved  as  aforesaid,  were  prevented,  by  sick- 
1^  fron  seCtinff  oot  as  early  as  some  of  the 
t;  bat  had  dediured  to  the  said  Hu^i  Fraser 
ir  willingness  to  obey  your  lordships'  sum* 
••  sooQ  as  they  were  able  to  travel ; 
your  pctitioDer  hopes  may  soon  be  the 


thair 


That  William  Fraser  of  Belloan,  Alexander 
Frassr  or  Betoain,  Thomas  Prsser  of  Garth- 
more,  Alexander  Fraser  of  Belok>)rne,  and  the 
TCfverciid  Mr.  Donald  Fraser,  minister  at  Kil- 
laanaa,  who  are  all  material  witaesses  for  your 
psiitjiiiiai ,  and  without  whose  testimony  Tour 
palilioher  cannot  safoly  proceed  to  trial,  have 
absolutely  refused  to  attend,  though  reguhiriy 
red  with  your  loidships'  summons,  as  by 


aSdavit  annexed  appears ;  and  that  the  per- 

'  "  and ne- 


■amcd  as  aforesaid,  are  material 
ry  witneases,  your  petitioner  is  roadv  to 
kir  afidavit  of;  bat  being  strictly  confined 
ia  the  Tower,  and  no  person  having  access  to 
bim  without  yoor.  lordships'  order,  he  has  no 
OMMwity  so  to  do. 

Thai  aodar  these  drenoistanoes,  and  that 
year  pelilioiici,  without  vour  lordships'  inter- 
poMoa,  canaot  compel  the  said  peraoas  to  at- 
Isad  his  IVial,  be  is  under  a  necessity,  to  apply 
to  yoor  locdsbips  for  relief,  without  which  he 
SB  la  tba  eharge  ia  Booio  of  the  aforesaid 


Articles,  remain  defenceless,  should  your  lord- 
ships ill  the  interim  |Mruceeil  to  trial. 

Your  petiliuoer  ihcrerure  luinibly  prays, 
your  lordslu|is  would  be  iileastd  tu  uppuiut  a 
more  difttant  itay  fur  his  frial;  and  tiiai  your 
lordships  would  be  pleased  to- compel  the  said 
IVilliam,  Alexander,  Tbomas,  Donald,  and 
Alexaoder  Frasers,  to  attend  your  petitioner's 
Trial  at  such  time  as  your  lonl8hi|is  shall  ihink 
fit;  or  to  grant  him  such  oiher  reUef,  as  to 
your  lordships,  in  your  great  wisdom,  shall 
seem  meet.  And  your  petitioner  shaU  ever 
pray.  Lovat. 

In  the  House  of  Lords. — Upon  an  Impeach- 
ment fur  Ili^fh  Treason  against  Simon 
Lord  Lovat : 
Hugh  Fraser,  of  Grays  Inn,  in  the  county 
of  Middlesex,  gentleman,  makeih  oaili,  that  he 
this  deponent  did,  on  the  lOtli  day  of  February 
last,  personally  serve  Thomas  Fraser  of  Stniy, 
and  on  the  I'jth  day  of  the  said  month  of  Fe- 
bruary, did  also  personally  serve  Hiltiani  Fraser 
of  Belloan,  Alexander  Fraser  of  Belnain,  Tho- 
mas Fraser  of  Garthmore,  Alexander  Fraser  of 
Beloloyne,  eind  Donald  Down,  alias  Fraser, 
with  an  Order  of  this  honourable  nouse,bearing 
date  the  16th  of  January  last  past :  where- 
by it  was  ordered^that  the  said  several  persons, 
and  others  named  in  such  order,  should  attend 
this  House  as  witnesses  for  the  said  Simon  lord 
Lovat,  who  stands  impeached  of  high-treason 
by  the  House  of  Commons,  by  ddivering  to 
each  of  them  a  true  copy  of  the  said  order,  and, 
at  the  same  time,  iriiewmg  to  each  of  them  the 
said  original  order.  And  this  deponent  further 
saith,  that  the  said  IVilliam  Fraser  of  Belloan. 
Alexander  Fraser  of  Behuiin,  Thomas  Fraser  of 
Garthmore,  and  Alexander  Fraser  of  Beloloyne, 
though  served  with  the  said  order  as  aforesaid, 
absolutely  refused  to  obey  the  said  order ;  and 
this  deponent  verily  heUeves  will  not  attend  the 
said  Trial:  and  tne  said  Thomas  Fraser  of 
Struy,  and  Donald  Down,  alias  Fraser,  were 
both  at  the  ume  of  suoh  service  sick,  and  im- 
able  to  travel  $  and  declared  themselves  inca- 
pable of  complying  with  the  said  order. 

Hugh  Fraser. 

Sworn  the  2d  day  of  March,  1746,  before 
BM,  at  the  Court  of  lleqoests. 

M.  TflURSToir. 

Afterwards  the  said  Hugh  Fraser,  and  Mr. 
Goostrey,  one  of  the  prisoner's  solicitors,  were 
called  in,  and  examined  at  the  bar:  and  being 
withdrawn. 

Ordered,  That  the  said  Petition  be  reeded. 

Ordered,  That  the  lieutenant  of  the  Tower  of 
London,  or  his  deputy,  do  bring  to  the  bar  of  this 
House,  in  Westminster-hsll,  on  Thursday  next, 
at  ten  of  the  clock  in  the  forenoon,  Simon  lord 
Lovat,  in  order  to  his  trial  upon  the  Impeach- 
ment of  High  Treason  exhibited  by  the  House 
of  Commons  against  him. ^Then, 

A  Message  was  sent  to  the  House  of  Com- 
mons by  the  former  messengers,  to  acquaint 
them  tMtthe  Lords  will  he  ready  to  go  dova 

3 


59!)] 


0  GEORGE  II. 


Preceedingi  agaitul  Lord  Lovtt, 


[MO 


iBtoWctlmtMter-hftU,  at  Uk  tinw  ibore  mni- 
tieiied,  in  order  to  Ilia  Trial  of  tbe  laid  lurd 
l4iTal. 

Die  Hartia,  5  Martii,  1710-7. 

A  Petition  of  Suofa  lord  Fr«Mr  of  Lorat, 

with  the  Affidatita  of  Ur.  George  Rom,  and  Mr. 

Villiem  Fraacr,  thereto  auiezed,  wen  pre- 

Moted  and  read  u  fbllowi ; 

To  the  Rigbt  HuDooraMe  tlie  Lorda  BfuritDal 

and  'Rmponl  in  PaiiianieQl  aMemUed  ; 

TIm  Hnmlde  pErmo!!  of  Sinok   Lmi 

FsMEKorLovAT: 

Shewetb;  That  nothinribnt  the  uUerimpoa- 
■ifaility  tbe  pelitioner  and  hii  ageuti  are  under, 
•r  preparing  hli  defence  againit  Tbnrtday  the 
Atb  or  ibi*  initant  March,  ooald  hare  induMd 
kirn  to  trouble  your  lonlabipi  wiih  thia  Hcood 
application  for  Mine  daji  fiutfaer  lime. 

But  none  ofyour  petiiioner's  witneuea  com- 
Ing  to  lewu  tiir  late  no  Friday  nigbt  laat ;  and 
me  ofyour  peiitioner'i  agent*  baiing  receired 
an  aeeonot  by  laat  night'*  poat,  that  two  other 
pcrwoe,  *tba  wera  •ummoned  ai  witneaaea  Ibr 
youi  petitioner,  aet  out  frora  Edinborgh  on  tbe 
J4tb  and  UMh  of  liit  Boooth,  an'darenotyet 
BTTired  in  London,  but  expected  here  by  the 
«od  of  (bit  week,  jour  pcliliiiuer  (wnnol  poi- 
nbly  be  prepared  to  take  nit  Trial  before  Hon' 
^yuext. 

The  petitioner  begi  leire  further  to  repreaent 
toyour  kmlihips,  (hat  in  the  present  ud happy 
■iluation  of  hn  afTaira,  he  has  at  mean*  of  fur- 
Biahing  himself  with  money,  either  for  applv- 
iog  to  couDtel,  bearing  the  charge  of  hii  wit- 
neslM,  or  alh<^  neccnary  expenee,  but  from 
the  iupply  aSiirded  him  by  liis  agent*,  who 
hare  already  ndTanced  him  considerable  anin* 
for  the  abore  purputet,  which  are  already  ex- 
pended ;  that  tne  •oleoiiiity,  and  uiiiToulBble 
leDglh  of  tlie  proceeding*,  making  further 
■ama  of  money  atlll  necewary.  the  petitioDer  i* 
afraid  that  liis  defence  may  aufTer  on  that  ac- 
count, unless  your  lDr(lslii|<s  are  plea*ed,  in 
corapas'^ion  to  hi*  preaent  difficulty,  lo  give 
■ome  kind  of  encouragement  to  his  agents,  to 
hope  they  *hsL  be  rrpnid  what  they  already 
hare,  or  may  liercat\er  diibune  on  tlie  peti- 
tioner's account;  it  being,  by  tbe  Ina*  ofthe 
petitioner'*  moveable*,  out  of  his  own  power  to 
givethein  any  biod  of  indemnilicalion. 

The  petitioner  also  pray*  your  lordship*  to 
usign  Mr.  Charles  Hamilton  Gordon  lo  be  one 
of  hi*  cuunael,  in  place  of  Mr.  Siarkey,  who, 
on  account  of  the  bad  *tale  of  his  health,  baa 
declined  giving  the  petiliooer  hit  anlatance. 

ftlay  it  Iheieforir  please  yonr  lordship*  in 
eonsiJeralion  of  llie  premise*,  to  put  off  the 
petilinnet'a  Trial  uiiif  the  next  Monday ;  and 
to  make  Kurh  other  order  upon  thia  applies tioo 
a*  to  your  lordnhin*  shall  seem  meet.  And 
jour  petitioner  shall  erer  pray,  dec.  Lovst. 
Inliie  ImpeachmoDt  of  the  Common*  ofGrcat- 
Drilaiu  agaiut  Simon  lordPraser  of  Loval: 

flunt^TE  Koso,  one  of  the  solicilon  aaaigned 
t>y  the  right  honourable  tbe  House  of  Lwda 


to  the  taiil  Simon  lord  Fraacr  of  Lorat,  «wk- 
Etli  oath.  That  aince  hi*  appointmaDt,  ho  faaa 
at  different  times  laid  out  and  expended  uu< 
wards  of  6001.,  out  of  bis  own  pocket,  la 
feeing  of  his  lordship'a  counsel,  bringing  np 
hia  witneaaea,  and  other  charges  attending 
tiio  several  itcpi  already  taken,  towards  prw< 
paring  (or  the  aaid  lord  a  defence,  without  re- 
ceiving any  money  or  security  whatsoever  for 
bis  ioJeinnificBlion,  Geokor  Ron. 

nblie  office,  !i! 

'.  KiNASTOH. 

In  the  Impeachment  of  the  Commons  of  Graal* 
Britain,  against  Bimoo  lord  LovaL — Im 
the  House  of  Lonls : 
William  Fraaer,   writer   to   hi*   niBJcsty^ 
si^et,  makctb  oath,  That  last  night  he  re- 
ceived advice  from  Edinburgh,  that  Tbomaa 
Fraaer  of  Struy,  and  Mr.  Donald  Fraser,  twa 
of  the  wilueatet  aummoned  on  the  behalf  of 
lord  Lovat,  are  now  open  the  road,  and  will 
be  here  by  Saturday  or  Sunday  next:    which 
informalion  this  deponent  beheves  to  be  ime. 
V/uA.  FaASEB. 


Ordered,  That  the  Trial  of  the  petilkwer  b* 
put  off  to  Monday  next,  as  desired. 

A  Mess^e  was  sent  lo  tbe  Common*,  bj 
Mr.  Bnrrough*  and  Mr.  Allen,  to  acquunt 
them,  that  thia  House,  upon  the  Petitum  oT 
tlie  said  lord  Loral,  for  the  reasons  tliereia 
contained,  hath  enlarged  the  time  of  bis  Trial 
upio  the  Impeachment  of  Uigii-Treaaon  ez- 
bibiled  against'  him  by  tbe  House  of  Com- 
mons, to  Monday  next,  at  11  o'cbck  m  the 
forenoon  ;  and  that  their  lordships  will  ba 
ready  to  go  down  into  Westminster- hall  at  tha 
time  above -mentioned,  in  order  lo  hi*  Trial. 

Ordered,  That  tbe  lieuleuaot  of  the  Tower 
of  London,  or  hia  deputy,  do  bring  the  laid 
lord  Loval  to  the  bar  of  iliis  House  in  Wcat- 
miusler-hall,  st  10  o'clock  in  Ihe  forenoon,  ob 
Monday  nest,  in  order  to  bia  Trial  upon  the  ttit 
Impcachmtnt. 

Monday,  March  9,  1746-7. 

The  Lords  met  in   tbe  House  of  Lords  in 

their  robe*;  and,  after  prayers,  adjourned  into 


FiBST  Day. 

About  11  o'clock,  the  Lords  came  from  their 
own  House  into  the  Court  erected  in  Weai- 

The  lord  high  aleward'a  genilemna  atlntd- 

Tlie  clerks  aaaisisnt  to  Ibe  House  of  Lord*  ; 
and  the  clerk  of  Uie  parliament,  wilh  the  clerk 
of  Ihecrnwnin  the  court  of  Chaocerv,  bearing 
Ibe  king'*  comnussion  lo  the  lord  bitcLi  slewanL 

The  master*  in  chancery,  two  and  two. 

Tbe  judges,  two  and  two. 

The  pceia  eUett  loWj  two  and  Iwo. 
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Peers  minon ,  two  and  two. 

York  and  Windsor  heralds. 

Four  serjeaots  at  arms  with  their  imceay 
two  and  two. 

The  yeomao  usher  of  the  House. 

Theu  the  Peers,  two  and  two,  heginning 
with  the  youngest  baron. 

Then  four  Serjeants  at  arms  with  their  maces, 
two  and  two. 

The  seijeants  at  arms  attending  the  great 

a1,  and  purse  bearer. 

Then  Garter  king  at  arms,  and  the  gentle- 
usher  of  the  black-rod,  carrying  the  white 
•taif  before  the  lord  high  steward. 

Philip  lord  Ilardwicke,  lord  high  chancellor 
•f  Great  Britain,  lord  high  steward,  alone ;  his 
train  home. 

The  Lords  liaring  taken  their  places  in  the 
court,  according  to  their  degrees,  the  Lord 
High  Steward  being  upon  the  uppermost  wool- 

CiCK  ;  and  the  Commons,  and  their  Managers, 
ittg  also  in  the  seats  respeotirelj  prepared 
1w  tnem ; 

The  clerk  of  the  crown  in  Chancery  haTr 
In^  his  majesty's  Commission  to  the  Lord 
High  Steward  in  bis  hand,  standing  before 
the  clerk's  table  with  his  face  towards  the  state, 
made  three  reverences,  the  firrt  at  the  table, 
the  second  in  the  midway,  and  the  third  near 
the  wool- pack ;  then  kneeled  down,  and  on  his 
Icnee,  presenteid  the  Commission  to  the  lord 
bigfa  steward;  who  delivered  the  eame  hack 
to  Dim;  who,  rising,  made  three  reverenoA, 
and  returned  with  it  to  the  table :  And  then 
proclamation  was  made  for  silence ;  in  this 
laaoner: 

Serjeant  at  Armt.  Oyes,  Oyes,  Oyes !  Our 
Mvereign  lord  the  king  strictly  charges  and 
oommands  all  manner  of  persons  to  keep  silence, 
■poo  pain  of  imprisonment. 

Then  the  Lord  High  Steward  stood  up,  and 
•poke  to  the  peers. 

Lord  High  Steward,  His  majesty's  Commis- 
aott  u  about  to  be  read  :  your  lordships  are  de- 
sred  to  attend  to  it  in  the  usual  manner  ;  and 
an  others  are  likewise  to  stand  up,  uncorcred, 
while  the  Commission  is  reading. 

All  the  peers  uncovered  themselves;  and 
they,  and  all  others,  stood  up  uncovered,  while 
the  eommiisioQ  was  read;  which  is  as  fol- 
iowa:  Tiz. 

GBOROfe  R, 

George  the  second,  by  the  grace  of  God,  of 
Great  Britain,  France,  and  Ireland,  king,  de- 
fender of  the  faith,  and  so  forth,  to  our  right 
Iroaty  and  well -beloved  counsellor  Philip  lord 
Hardwicke,  baron  of  Hardwicke  in  our  county 
of  Gloucester,  onr  chancellor  of  Great  Britain, 
greeting.  Whereas  Simon  lord  Lovat,  before 
Of  in  parliament,  by  the  knights,  citizens,  and 
borgesses,  in  our  parliament  assembled,  in  the 
aame  of  the  said  knights,  citizens,  and  bur- 
gesses and  in  the  name  nf  all  the  Commons  of 
fwr  kiradom  of  Great  Britain,  is  and  stands 
impeached  and  accused  of  High>  Treason,  by 
the  nid  Simon  lord  Lovat  committed  and 


perpetrated ;  we,  considering  that  justice  \%  an 
excellent  virtue,  and  pleasing  to  the  Most  l\V*\\^ 
and  being  willing,  that  the  said  Simon  lord 
LoTat  should,  before  us  in  our  present  pariia- 
ment,  according  to  the  law  jand  custom  of  this 
our  kingdom  of  Great- Britain,  and  according 
to  the  custom  of  parliament,  be  heard,  sen- 
tenced, and  adjudged,  touching  and  concerning 
the  said  Hiffh -Treason  whereof  he  stands  im- 
peached and  acensed,  as  aforesaid,  and  that  all 
other  thinffs,  which  are  neoessary  in  this  be- 
half, should  be  in  due  manner  done  and  exe- 
cuted ;  and  forasmuch  as  the  Lords  spiritual  and 
temporal  in  our  present  parliament  assembledt 
have  most  humbly  besought  us,  that  we  would 
vouchsafe  to  appoint  a  Steward  of  Great-Britain 
for  this  time;  we,  very  much  confiding  in 
jrour  fidelity,  prudence,  provident  circumspec- 
tion, and  industry,  have  for  this  canse,  ordained 
and  constituted  you  Steward  of  Great  Britain, 
to  bear,  execute,  and  exercise,  for  this  time, 
the  said  office,  with  all  tbini^  to  the  same 
office  in  this  behalf  due  and  belonging  :  and 
therefore  we  command  you,  that  you  diligentlj 
set  about  the  premises,  and,  for  this  time,  do 
exercise  and  execute,  with  effect,  all  those 
things,  which  belong  to  tlie  office  of  Steward  of 
Great-Britain,  and  which  are  required  in  this 
behalf,  in  witness  whereof,  we  have  caused 
tlieae  our  letters  to  be  made  patent.  Witness 
ourself  at  Westminster,  the  0th  day  of  March» 
in  the  SOth  year  of  our  reign. ^  By  the  king 
himself,  signed  with  his  own  hand. 

YoRKE  and  Yorke. 

Serj,  at  Armt,  God  save  the  king. 

Then  Garter,  and  the  gentleman  usher  of 
the  Black  Rod,  afW  three  reverences,  kneel- 
ing, jointly  presented  the  white  stoff  to  his 
grace  the  Lord  High  Steward :  and  then  hie 
grace,  attended  by  Garter,  Black  Rod,  and  the 
purse-bearer  (making  his  proper  reverencea 
towards  the  throne),  remored  irom  the  wool- 
pack  to  an  armed  chair,  which  was  placed  on 
the  uppermost  step  but  one  of  the  throne,  as  it 
was  prepared  for  that  purpose ;  and  then  sHM- 
ed  himieif  in  the  chair,  and  delivered  the  staff 
to  the  gentleman  usher  of  the  Black  Rod  on 
his  ri^ht  handf  the  purse-bearer  holding  the 
purse  on  the  U-fl. 

C/.  ofihc  Cr,  Serjeant  at  Arms,  make  pro- 
clamation. 

Serj.  at  Arms,  Oyes,  Oyes,  Oyes !  Ouf so- 
vereign lord  the  king  strictly  charges  and  com- 
mands all  manner  of  pertom  lo  keepsilencey 
upon  pain  6f  imprisonment. 

L,  U,  S.  Is  it  your  lordshipe*  pleasure,  that 
the  judges  have  leave  to  be  coveted  f 

Lords,    Ay. 

Then  another  proclamation  waf  made,  an 
follows : 

Serj.  at  Arms.  Oyes,  Oyes,  Oyes  f  Lieute- 
nant of  the  Tower  of  London,  brine  forth  your 
prisoner  to  the  bar,  according  to  tlie  order  of 
the  House  of  Lor«ls  to  you  directed. 

Then  Simon  lord  Lovat  was  brought  to  the 
bar  by  the  deputy-governor  of  the  Tower,  htf- 
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lot;  tbe  ue  carried  baTiM*  him  by  tba  mntk;  ■ 
man  gader,  wbo  iiood  with  il  oa  tha  kA-hand 
of  IheftriMMcr,  trilblbcedgelnrnad  fneahim. 
The  priaoDer  when  he  appruacbcd  tbe  faai, 
made  three  fwercncai,  and  then  Ul  npon  his 
koeea  at  tbe  bar. 

L.  U.S.    Your  lordahip  nay  tmb. 

Tben  the  priaoner  raae  np,  aud  bowed  In  his 
grace  tbe  Lord  High  Steward,  and  te  the  Heote 
<tf  ften :  which  com|dimeM  wai  ' 
by  bia  grace  and  lbaLiordi> 

And  praclamaliea  beiiw  fin  Bade  fei 
lueaing  nlmce,  the  Lard  uigh  Steward  apakc 
to  UM  priMDcr  aa  fUbwa : 

Iprd  High  Sttmmrd.  Stinoo  b)rd  Lmal, 
jou  atand  impeacbed  ef  Bigb-Treuon  by  the 
uighia,  citi>eni,  and  burgeMca  in  pariiancki 
■aaemUed,  in  the  nanea  MtbcinadTea,  and  of 
all  the  Coannona  ot'  Qreat  Britain ;  and  v< 
lordahip  b  now  broiwfal  to  tbe  bar  of  tbia  Hm 
to  reoei?e  your  Trial  Dpon  that  i 


tbat  may  naturally  atrike  yonr  miad  with 
anxioDa  and  alarming  ap|)rafaenaioiii.  Hea- 
anoable  and  well -grunnded  muat  ikoae  appra ' 
beoaiona  be,  iftbey  proceed  fitHn  that  greateai 
of  all  lerrara,  a  coaaoiouioeaa  of  ginll.  BiK  if 
your  lontthip  ■■  innoc?Dl ;  tf  yon  hare  really 
preserred  yourertf  unlainled  with  tbe  heioouK 
Crimea  lain  to  }our  charge,  aa  you  hare  «*erre(! 
by  your  Aoawer;  iheae  >ery  awful  circam. 
atnncei,  when  duly  cmiideral,  ought  to  hare 
a  contrary  effect,  and  to  aflord  yon  auppott  and 
conanlation. 

Your  lordtbipcau  nerer  doubt  of  the  greateat 
fainien  and  CKuJour  in  the  manageroetit  of  a 
proseculion  carried  on  by  (lie  HouKofCom- 
nona,  inlrusied  and  hitclily  conccroed  to  pr^ 
aarre  Ibe  ricrlili  and  libertiea  of  tbeir  fellow, 
aubjeota.  Neilber  can  you  enleTtain  tba  leaat 
ioubt  ofajint  and  impartial  Trial,  whet*  iba 
hw  of  the  tand,  and  tbe  cnMom  and  uaage  at 
parliameal  (an  eaaential  part  of  that  law),  cno- 
atitute  the  rule  of  procniding  ;  and  the  deoi' 
aioa  aod  jutljpnent  reat  in  tlie  breaaU  of  llieae 
noble  lords  your  peera,  who  ore  to  try  yoii  vpun 
tbat  booonr,  which  ii  inaepareble  Irotn  ibem, 
and  to  judge  you  by  thai  law,  which  ia  the 
iCreat'aectmty  of  Ihemselrei  and  tbeir  pss- 
Mritjr. 

It  ia  my  doty  to  pnt  yonr  lordihtp  in  mind 
of  aome  Itaiogi,  which  may  be  of  uielo  you  in 
the  conduct  of  yonr  delencei  but  in  thia  I  tball 
be  the  shorter,  mdcc,  at  ynar  own  request,  i 
couDsel  have  been  already  Buigncd  you,  nilfa  | 
whom  you  muit  lie  preauined  to  hare  adfiiM.  | 

Your  lordihip  niual  give  due  aud  patient  ai-  ' 
lenlion  to  tbe  reidini;  of  the  Articlea  of  Im-  i 
peacbmeol,  and  whai  thall  be  aajd  by  tile  Ha- 
iiagen  tor  the  Hnntp  ofCummona,  arMfTered 
in  eridence  affainU  you,  witliiiut  Ki*ingany 
toterruption :  tint  when  the  Alanager*  iball 
haTefiniahcd  theennioitioii,oaibarpait,of 


any  wittkCM  produced  by  them,  you  will  b>*e 
liberty  to  croM-examine  that  witaeaa. 

WWi  tbe  Managen  for  the  Coounona  (halt 
hare  gone  through  their  evidence,  and  clu«^ 
what  they  ahall  Uiink  fit  to  eflcr  by  way  of 
charge,  Uien  will  be  your  brdtbip^  time  tn 
make  yonr  defence.  In  doing  tbia,  yon  add 
yottr  witaeiMa  will  be  heard  wiih  the  gn>le» 


your  couoael  are  noi  to  examine  or  croaa-exii- 
mine  any  whneaa,  wir  to  gife  yon  any  a«- 
aiitanca,  while  matter  of  fact  only  n  in  quca- 
tion;  but,  ifany  point  or  natter  of  law  shall 
ariae  duriiv  thia  proceeding,  they  mil,  aecord- 
in^  to  tbe  Enown  rulea  in  audi  caaea,  be  beard 
to  it  in  your  bebalf ;  and,  for  that  pitrpoie,ara 
patmilted  to  be  pieant  whilat  yonr  lordship  ia 
at  tbe  bar. 

Tbe  witneaaea  produced  in  yonr  defence, 
mnn  be  exannaea  upon  oath,  panuAnl  lo  a 
Tery  joat  and  wiae  proriaiea  made  by  act  ef 
paniament  in  tbe  first  year  of  the  late  queen 
AoBt,  and  according  lo  tbe  form  eaiabbibcd 
by  tbeir  lenUiipa  in  fwnier  caaea  of  inpaadi- 

By  eotnmand  of  their  lordabipi ,  I  am  fartb* 
aoqnaint  yon,  and  all  other  peraoM,  wbe 

lall  hare  eaoaaion  to  apeak  to  thv  Cetui,  tbat 
they  ar«  to  addreaa  thamaelvea  to  the  locd*  ia 
general,  and  Ml  to  any  kml  in  pertiMlar. 

Before  I  oooclode,  I  muat  beg  the  indid* 
_  meeof  the  Uoose  to  add  nne  tiling  taore.  If 
yonr  lordship  shall  deair*  to  have  tbe  oae  af 
pen,  ink,  ami  paper,  to  lake  ootea  in  order  M 
yunr  defence,  I  preanme  it  will  he  perMiWd } 

and  if,  intbeeonrseer "  *  '  ■      •■ 

banjMO  to  omit  any  a  „  _    _ 

and  juatice  ought  to  be  altowM  to  yon  fbr  your 
defence,  snch  b  the  candour  of  my  lonbyear 
Judffea,  tbat  I  trust  I  ahall  neat  with  tbeir  ap< 
praoatioa  in  giTing  yon  notice  of  it. 

The  Arttdeaof  Impeachment,  and  the  lord 
Lorat'i  Answer  thereunto,  as  also  the  Replica- 
tkn  of  tbe  Comniaiu  to  tbe  said  Auawer,  were 
(by  coramsnd  of  tbe  Lord  High  Htewanl)  teail, 
and  the  same  are  as  follow : 

Articles  of  Imfeachmxht  of  'Uioa 

TrSASON   AOAIKflT   SlMOM  LOBD 
LOVAT. 

Whereaa  tho  imperial  crown  aad  go*em- 
iDent  of  Ibeae  kiagdama  have  been  long,  duly, 
and  happily  established,  in  Ihe  tttyaT  family 
of  lib  preaent  nwMt  aicred  majesty,  apen  pria- 
i^ples  equally  conducire  to  the  ho~"'  »^ 
saletT  of  the  crown,  and  lo  tbe  \ 
and  liberty  of  tbe  auhjeel ;  Bherehy  settled 
lawa  are  made  ibe  common  meaaore  of  juatiGe 
ID  both,  and  a  |irerot{aii>e  wisclv  calenlaied  to 
r  good  of  the  i 


>  r.eonle. 
irnt,  baa  I 


^swer  Ihe  eiigenciM  of  gOTemnirnt,  I 
uacertaiuerl  and  secured  : 

And  whereas  the  reign*  of  bb  preaeni  na- 
jesty,  and  hw  royal  fsifaer,  bare  giren  the 
strODgtel  and   noit  JlltKUiaa  fweia  af  Iha 


&tQ  J6r  Higk  Trmon. 

happf  lAeU  ef  thoM  prineiplei,  in  Iha  ucer- 
ciM  at  tbcir  lig«l,  miU,  anl  equal  adnt- 
mtnUta,  uodar  itkicb  wen  ntMe<«,  from 
llMfcifhcitU>lbelaiKst,bu  lad  fall  rriigkw, 
hii  pwMD,  uid-U*  proMrty,  fu)lj  arotectnl  by 
tha  OKwt  ioriolabic  oUemDce  M  the  law*, 
which  hare  bai  tbdr  free  OMuae,  witbom 
Iht  Icaat  imerroptiM  on  the  |Urt  of  bit  ma- 
jaitv,  or  •€ hit  royal  ftther 
HMwithUMi^DK  whicb 
fcoad  many  wicCcd  am) 
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Articu  I. 
Simon  lord  Loral,  beine  a  subject  of  hiaaaid 
:  of  the  aaiiJ  Irailora-  aod  rdwla, 


nmeaty,  i 
and  consn 


who  hare  tbemMlvra  aujoynT  all  tlieae  Ueaa- 


whicb,  there  ha*e  bees 
iDKrati 
-  M  •!' 
un  ig  tamaoa  with  the  reit  of  their  Miow- 
MQMta,  and  yet  have  beea  weak  and  deiperate 
«Miigb,  6mb  timetottme,  tocantrive  Uie  aub- 
vaniaa  of  Ibia  happy  catabtisbmeot,  io  order 
to  introduce  pofitih  o^^y  and  auperatitioi), 
bated  of  ihe  Proteatant  nligion,  and  ao  arbi- 
Inry-,  lyraoaical  |»ower,  ioitead  of  a  free  ^- 
waniMBt ;  and  a*  the  only  m«aH  of  eata- 
hUiluiiBaBd  pcrpetoatii^  ihoae  n^reat  erila,  to 
fkcatCe  PreMBiiertohianiajeaty'acrowDiipon 
Am  ihfone  «f  thi«  klagdom  ;  and,  the  more 
naily  to  ohtaia  theaa  ewdt,  hare,  from  time  to 
tim,Ulmiad*aiitageofthediatrea8ea,  wbicb,  ' 
in  the  coune  of  humaii  albiia,  have  happened  | 
'"  '■    ■  '    n  foot  aod  pro-  I 


conspiring-  and  JQiainfr  with  tbem  in  their 
aaid  traitnraua  desigM,  and  harins  withdraw^ 
that  due  obedience,  fidelity,  and  allegiance, 
whiub,  oa  a  loyal  lubject,  he  owed,  nnd  uf 
rig-htpugbt  to  Mar,  to  hU  aaid  pre 


And  wbareaa  divera  of  the  aaid  trailon  to 
baa  m^ietiy  hata  laid  liold  of  tbe  opportoaity 
uiiiiw  from  the  jnat  atnl  noBToidaUe,  but  >  ^\^  Pretender,  a 
diSout  aod  espenaire  wan,  in  which  tbia  oa- 
ttoa  hu  been  for  aone  time  enn^,  to  renew 
llieir  traanaable  oooapiradn,  fiir  the  bring;ing 
tkev  wiekcd  putpoaea  to  eflecl,  bjr  the-    '" 


aod  natural  lord,  did,  upon  the  31st  day  of 
December,  in  the  year  of  our  Lord  lT43i  in 
ilie  sliire  aflDrerDen,  and,  ou  the  S8tb  day  of 
October,  in  the  year  174S,  io  tlie  same  abirs, 
and  at  direra  other  days,  times,  and  place*, 
wickedly,  raalieioualy,  falaely,  and  Irailoroualy , 
corapaaa  and  imagiae  the  death  of  bia  aaid 
majeaty. 

Article  II. 
And  for  accumplitbinj;  bia  aaid  wicked  and 
traitorous  purpose,  be,  the  said  Simon  lord 
I^rat,  upon  the  said  3]st  day  of  Deceiuber,  in 
the  said  year  1743,  in  the  shire  of  lorerness 
aforeaaid,  did  trailorouily  lurreapond  with  the 
said  Pretender,  nbtain  and  accept  a  commietion 
from  the  said  Pretender,  to  be  a  lieutenant- 
general  of  bis  forces,  and  another  com miarioil 
fmm  Ibe  aaid  Pretender  to  be  general  of  the 
Uishlanders ;    and   did  also  accept  from  the 


|[ood  proVM 


Aad  wbcreaa,  by  the  instigation  of,  and  io 
eoacert  with  the  aaid  irailois,  a  mat  number 
of  French  tro^,  accompanied  by  the  eldest 
•on  of  the  aaid  Prelender,  were  ready,  and  had 


lr<3  and  fnrty-lhree  ;  but  were  then 
from  accomplishing  their  desi^  by 
waotions  of  his  majesty,  and  the 
!0CC  of  Almighty  God ; 
eaa  the  tame  traitors,  restless  and 

„ ^  .      in  the  prosecutton  uf  .ibeir  said 

wicked  tod  traitomua  paipnaea,  bopinff  that 
4be  Freoeh,  by  the  great  auperiorily  of  their 
Bumbera  in  FUndcra,  might  be  able  to  invade 
Uiia  kingdom,  and,  at  the  lame  time,  to  prevent 
Iha  raBmi  of  hie  m^raty'a  troops  from  abroad, 
fa  tte  defence  of  the  nation,  did,  in  theyaar 
—nil  aeren  hundred    and  forty-fiie, 

^■e  the  said  eldest  aon  of  the  Pretender 

tn  hia  auutaty's  cnown,  lo  land,  at  that  critical 
t,  in  this  kingdom,  wbo,  in  purauance 
cooouragementi  did  actually  land  in 

__J,awl  puihiipwlfat  theheadof  alarge 

hady  af-  umtt  traitors,  aod  cnrnmence  and 
awry  on,  for  •  conaidecable  time,  a  cruel, 
■iMtural,  aod  bloody  war  against  bit  majesty, 
which  baa  at  last  been 


Fraser ;  and  then  and  there  did  traiiorouslr 
CODspire  and  enter  into  an  aaaoeiation  wiin 
many  other  traitors,  in  order  to  raise  a  war  and 
rebellion  against  bia  majesty,  withinthisrealm, 
aod  to  obtam  troops,  money,  and  anccoura  from 
France,  for  that  purpose. 

Article  III. 
And  the  aaid  Simon  lord  Loral  did  further 
falsely  aod  Irailoronaly,  at  the  timee  and  place 
before  particularly  mentioned,  and  at  dirers 
other  times  and  places,  assemble  himself,  irilh 
divera  other  falie  trwtors  and  rebels,  against 
our  said  aorereign  lord  the  king,  beioK  anoed 
and  arrayed  io  a.  warlike  manner,  aod  did  raiae, 
and  caused  to  he  raised  and  atteinbled,  great 
nnmbcrs  of  armed  men,  bis  majeity's  subjecU, 
for  the  service  of  the  said  Pretender,  and  bia 
aaid  son  ;  and  arrayed,  and  caused  them  to  be 
arrayed,  in  a  warlike  manirer  against  his  ma- 
jeslv,  and  did  traitorously  levy,  and  ci 


be  le 


"tl- 


xvin. 


ivieJ,  a  cruel  and  unnatural  war  againal 
his  majesty,  within  this  realni,  at  the  limea  and 
place  aforesaid,  in  litrour  of  the  aaid  Pre- 
tender. 

ARncLE  IV. 

And  for  the  more  cfiectual  bringing  bis  aaid 
treasons  and  traitorous  designs  to  effect,  be  the 
said  Simon  lord  Lorat  did,  in  the  month  of  No- 
rembrr,  in  the  said  year  1745,  trsitoroualy 
compose,  write,  aod  tend,  and  cause  to  n 
composed,  nritten,  and  sent,  airrasonable  letter 
to  the  B«id  eldeat  son  of  the  aaid  Pretender,  then 
io  arms  wiihiji  this  kingdom,  nud  joined  by,  wd 

8  If 
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at  the  heavl  of  fj^reat  numben  of  his  mijestv|t 
labjects,  false  traitors  autt  rebels  a^ust  his 
nii^esty ,  then  also  in  arms  aod  rebellion  against 
his  majesty  within  this  kingdom  ;  in  which 
Irtter  he  the  saiti  Simon  loitl  Lo?at,  amon^ 
other  things,  ezprased  the  great  pleasure  it 
would  give  him  to  end  his  days  iu  the  serrice 
of  ttie  baid  Pretender's  said  son  ;  that  he  was 
re&olved  to  send  to  him  his  the  said  lord  Lofst's 
'eldest  son,  to  venture  his  life  in  his  service,  and 
deliver  up  his  clan  to  him  ;  and  further  ex- 
pressed and  represented  his  own  great  zeal  and 
attachment  to  the  said  Pretender,  and  his  said 
s«)n,  and  their  cause  and  interest,  and  the  ser- 
vice he  hod  done,  was  doing,  and  intended  to 
do,  for  the  said  Pretender  and  his  said  son, 
with  intent,  and  in  order  to  confirm,  animate, 
and  encourage  him  the  said  Pretender,  his  said 
son,  his  adhcrentSi  and  all  the  other  said  trai- 
tors, in  the  proeecutkm  of  their  said  treasons, 
and  traitorous  designs. 

Article  V. 

And  the  said  SioBon  lord  Lovat,  in  further 
prosecution  of  his  said  treasons,  did,  at  the 
times  and  place  before- naentioned,  and  at  divers 
other  limes  and  places,  aOer  the  said  war  ami 
rebellion  began,  aod  while  the  same  was  car- 
rying on,  traiiorooal}'  compose,  write,  and  send, 
and  cause  to  be  composed,  written,  aod  aeot, 
divers  other  treasonable  letters  and  papers  to 
divers  false  traitors,  then  openly  in  arma  in  this 
kiiigflom  ai^ainst  his  said  majesty,  aod  to  divers 
others  of  his  m^jest^^s  subjects*  and  other  per- 
sons, to  assure  them  of  his  own  xeal  and  firm 
attachment  to  the  cause  and  interest  of  the 
aaid  Pretender,  aod  his  said  son,  and  to  con* 
firm,  solicit,  excite,  and  persuade  them  to  en* 
gage  in,  coniiuue,  and  prosecute  the  said  war 
and  rebellion,  and  to  promise  and  assure  them 
of  his  assistance  therein. 

Article  VI. 

And  the  more  effectually  to  attain  the  end 
of  his  said  treasons,  and  treasonable  designs, 
the  said  Simon  lord  Lovat  did,  at  the  said  times 
and  ))lace,  and  at  divers  other  times  and  places, 
traitorously  aid  and  assist  the  said  Pretender's 
said  sou,  and  the  said  other  false  traitors  and 
rebels,  in  the  carrying  on  the  suld  treasons, 
war,  and  rebellion,  and  furnish  and  provide 
them  with  great  quantities  of  arms,  ammuni- 
tion, implemexits  of  war,  clothes,  and  other 
things  useful  and  necessary  f<ir  that  purpose ; 
aod  also  sent  his  eldest  son,  and  many  of  his 
uame,  family,  and  depemlents,  to  the  assist- 
ance of  the  said  Pretender's  eldest  son,  and  the 
said  other  rebels ;  and  also  ^ave  them  advice, 
directions,  and  instractions,  m  the  prosecution 
of  the  said  rebellion. 

AklU'lEVll. 

And  the  said  Simon  lord  Lovat  farther,  at  the 
times  a(fd  place  aforesaid,  and  at  divers  other 
limes  and  places,  did  utiiau fully  and  traitor- 
ously hold,  entertain,  and  keep  imellit^ence 
and  ccrrcspvQdsBce,  ItptU  in  person  and  hy 
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letters  and  otberwise,  with  the  said  tideit  ton  of 
the  said  Pretender,  well  koowing-htB  to  be  a» ; 
and  also  with  divert  other  persons,  who  were 
employed  by  the  saiid  Pretender's  said  eon  ; 
and  psrticulariy  with  John  Marray  of  Broiigh* 
ton,  eso.  Donald  Cameron  the  elder,  of  Locbiel, 
Donald  Cameron  the  vponger,  of  Lochiel, 
Alexander  Mac  f^eod,  adfvocate  of  Edioborgh, 
John  Roy  Stuart,  doctor  Archibald  Cameroa^ 
and  divem  others :  all  which  persons  were  em* 
ployed  by  the  nid  eldest  son  of  the  eaid  Pre* 
tender  in  thia  kingdom,  in  the  aaid  reMlion, 
the  said  Si  moo  lent  Lovat  well  koowing  they 
weie  severally  empbyed. 

All  which  said  treasons  and  orimet  abof  e* 
mentioned  were  cootrived,  commitPled,  perpe- 
trated, acted,  and  doae,  by  the  said  SKmoo  lord 
Lovat,  against  our  said  present  aovereigo  lord 
the  king,  his  peace,  crown,  and  dignity,  con* 
trary  to  the  duty  of  his  allegiaooe,  mod  against 
the  laws  and  statutes  of  this  kingdom. 

Of  all  which  said  treaaona  and  crimes,  the 
knights,  citixeos,  aod  bargcasea,in  parfiament 
assembled,  do,  in  the  name  of  tbemaelvcs,  and 
all  the  Commons  of  Great  Britauii  impeach 
the  sakl  Simoo  tord  Lovat. 

And  the  said  CommoDa,  by  protettatioD, 
saving  to  themaelvea  the  liberty  of  exhihtting, 
at  any  time  hereafter,  any  other  oceuaation  of 
impeachmeot  against  the  aaid  Simoo  lord 
Lovat ;  aod  also  of  replyiog  to  the  Aoswer 
which  he  shall  make  tc  toe  premises,  or  any  of 
them,  or  to  any  hnpeachmeot  or  meeiMatioii 
that  shall  be  by  then  exhibited,  aoeording  to 
the  coarse  aod  prooeedmga  of  parliameot ;  do 
pray.  That  the  said  SifBon  km  Lovat  be  pot 
to  aotwer  all  aod  every  the  premises :  aod  that 
soch  proeeedmgs,  exammations,  trial,  aod 
jndgroeot  thereupon,  may  be  had  aod  uwd,  as 
shsll  be  agreeable  to  law  aod  jnstice. 


The  Answer  of  Simom  Lord  Fra* 
SER  OT  Lovat,  to  the  Articles 
OE  Impeachment  of  High-Trea- 
son exhibited  against  him,  bv 

THE    NAME    OF    SiMOH    LoRD    Lo- 
VAT,   BY   THE   KnIGHTS,   CiTIZENS, 

AND  Burgesses,  in  Parliament 

ASSEMBLED,      IN      THE      NAME      OF 
THEMSELVES,   AND  ALL   THE   COM« 

MONS  OF  Great  Britain. 

The  aaid  lord,  aaving  and  reserving  to  him- 
self all  benefit  and  advantage  of  exceptioo 
to  the  uncertainties  and  iostSkiencies  In  the 
said  Articles  contained,  aod  also  all  advaotages 
aod  privilei^  belooging  to  him  as  a  peer  of 
this  realm,  in  aoswer  to  the  afbre-mootioned. 
Article  says.  That  being  as  folly  oensil]^  as  any 
British  subject  of  the  many  blessings  these 
kingdoms  have  enjoyed  under  his  present  and 
late  majesty's  mild  aod  equal  administrstion  ; 
and  having,  in  the  rebellion  of  1715,  given  the 
stnnigrst  proofs  of  his  seal  for,  and  attachment 
to,  bis  late  majesty,  aod  the  sucocssion  dC  the 
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cmni  10  his  illuilrioiii  fanilj,  against  sucb  as 
had  andertaken  the  dcstrnction  of  both ;  he 
caanol  but  laiasnt  his  Bisfertiioe,  to  have  bis 
fidelity  questioocd  at  tbe  eod  of  bis  days  ;  and 
biinaelCwheo  near  worn  out  with  age  and  isfir- 
mities,  charged  with  intendiiig  tbe  aabrersioo 
ef  a  gon>rnment  b*  had,  in  tbe  strength  and  vi- 
gour of  his  age,  exettsd  his  utmost  poirer  and 
address  to  support  Under  this  hcarir  pres- 
sure, attended  with  many  other  caUmiUes  and 
nistfortunes,  particularly  his  own  inability  to 
Bsanage  bis  defence,  his  only  resource  is  in 
your  lordships' justice,  who  will,  he  is  well  as- 
swcd,  regard  only  plain  facts,  not  as  aggra- 
vated by  akill  and  oratory,  but  as  dearly  and 
maailcstly  proved  by  the  testimony  of  credible 
and  unexonitiooable  witnesses. 

Under  this  firm  persuasion,  therefore,  tbe 
said  lord,  in  answer  to  the  first  and  second  Ar- 
lides,  denies  that  be  did  wickedly,  malicionsly, 
Wisely,  and  traitorously,  compass  or  imagine 
the  death  of  his  said  present  majesty,  or  cor- 
raspond  with  tbe  Pretender,  obuin  or  accept 
any  commission  or  commissions,  grant,  or  let- 
ters patent,  from  tbe  said  Pretender,  or  traitor- 
ously conspire,  or  enter  into  any  association 
whataoever,  (or  raising  a  war  or  rebellion  against 
his  aaid  majesty,  within  tliis  realm,  or  from  oh- 
lainiog  troops,  money,  or  succours,  from 
France,  for  that  purpose,  in  manner  and  form 
as  by.  the  said  Artiulea  is  alledged. 

1^  tbe  th'u^  Article,  tbe  said  lord  denies, 
That  be  did  assemble  himself  with  any  traitors 
or  rebels ;  or  raise,  or  caiue  to  be  raised  or  as- 
ismUedt  any  araoed  men,  for  the  service  of  the 
said  Pretender,  or  his  eldest  son ;  or  array,  or 
cause  to  be  arrayed,  any  |ierson  or  persons 
whatsoever  against  his  ssid  majesty ;  or  levy, 
or  cause  to  be  levied,  any  war  agaiiutt  his  said 
msjsaty,  in  ibis  realm,  in  manner  and  form  as 
in  this  Article  is  charged. 
*  To  tbe  fourth  Article,  tlie  said  lord  denies. 
Thai  he  did  compo«e,  write,  or  send,  or  cause 
to  be  composed,  written,  or  sent,  any  letter, 
fupsr,  or  writing  whatsoever,  to  the  said  Pre- 
tendsr's  eldest  son,  to  any  such  purport  or 
•ffieot  as  by  the  aaid  Anicle  is  supposed,  or  to 
ainr  other  purport  or  effect  whataoever. 

To  the  fifth  ArUcle,  he  denies.  That  he  did 
campooei  write,  or  aeod,  or  cause  to  be  com- 
posedi  writlen,  or  sent,  any  letter  or  letters, 
paper  or  papm,  to  any  person  or  persons,  to 
sueh  purport  «r  efleol  as  by  the  said  Article  is 
alWged. 

To  the  aixth  Artide,  be  denies.  That  he  ever 
fid  ftt^iiah  or  provide  the  said  Pretender's 
.  eldest  son,  or  any  traitors  or  rebels,  with  any 
■noiy  ammunition,  implements  of  war,  or  other 
thngs  useful  or  necessary,  for  the  purpose  in 
the  said  Article  naentioned :  nor  did  he  send  his 
fUestsoo,  or  any  of  bis  name,  family,  or  de- 
MDdeDts,  to  the  assistance  of  tbe  said  Preten- 
.isr's  eldest  son,  or  any  rebela  whatsoever ;  nor 
mieoorafe,  advise,  direct,  or  instruct  any  of 
Ihcm,  in  the  prosecution  of  the  said  rebellion. 

To  the  aeveoth  Artide,  the  said  lord  denies, 
n$i  hi  ever  did  hsidi  entertaiPi «  keep,  any 


intelligence  or  correspondence  with  the  said 
Pretender's  ddest  son,  cither  in  person  or  otheN 
wise ;  nor  did  he  entertain  or  keep  any  corre* 
qpondence  with  any  other  of  tbe  persons  men- 
tioned in  tbe  said  Article,  or  with  any  other 
person  empbyed  by  the  said  eldest  son  of  the 
Pretender,  in  the  ssid  rebellion,  knowing  any 
thing  of  them  to  be  so  employed. 

And  ss  to  all  other  matters  and  things  in  the 
aaid  Articles  contained,  and  which  is  not  herein 
particularly  answered  (if  any  such  there  be), 
tbe  said  lord  avers.  That  he  is  not  guilty  of 
them,  or  any  of  them,  in  manner  and  form  as 
laid  hi  tbe  said  Artides,  or  in  any  other  manner 
or  form  whatsoever :  and  humbly  submits  btm- 
sdf  to  your  lordships' judgment. 

Replication   op    the    Commons   to 
Lord  Lovat's  Answer. 

Die  Veneris,  Ifi""  Januarii,  1746-7. 

A  Menage  was  broujgbt  from  the  House  of 
Commons,  by  sir  William  Yonge,  and  others, 
to  acquaint  this  House,  that  they  have  consi- 
dered the  Answer  of  Simon  lord  Lovat  to  the 
Artides  of  Impeachment  exhibited  against  him 
by  the  knigbts,  citiaens,  and  burgesses,  as- 
sembled in  parliament:  and  do  aver  their  Charge 
against  the  said  Simon  lord  Lovat  for  High- 
Ireaaon,  to  be  true :  Aid  that  the  said  Simon 
lord  Lovat  is  guilty,  in  such  manner  as  he 
stands  impeached :  and  that  the  Commons  will 
be  ready  to  prove  their  Charge  against  bim,  at 
such  convenient  time  as  shall  be  appointed  for 
that  puqiose. 

X.  H.  S,  The  distsnce  of  this  place  from  the 
bar  is  so  great,  that  I  am  obliged  to  ask  your 
lordships'  leave  to  come  down  to  tbe  table,  for 
tbe'convenieoce  of  hearing. 

Lards-,  Ay,  ay. 

Which  was  done  accordingly. 

X.  H,  S.  Gentlemen  of  the  House  of  Com- 
mons, You  will  be  pleased^  now  to  proceed. 

Sir  Wiliiam  Yonge.  My  lords ;  As  I  wss 
commanded  by  the  House  of  Commons  to  lay 
before  your  lordships  the  Articles  of  Impedi- 
ment of  Hi(^  Tresson  against  the  noble  lord  at 
the  bar,  which  have  been  just  read. 

So  it  now  becomes  my  duly  to  open  the 
general  charge  to  your  lordships,  together  with 
some  of  tbe  inducements  which  prevsiled  with 
the  Commons  to  think  this  aocusation  necea- 
sary. 

In  the  firat  place,  my  lords,  I  cannot  omit 
observing,  Tmit  as  every  impeachment  is  said 
to  be  in  the  name  of  all  the  Commons  of  the  land, 
so  this  may  most  emphatically  be  declared  to 
be  so,  as  I  am  confident  there  is  not  a  single 
subject  of  the  united  kingdom  of  Great  Bri- 
tain, who  has  not  demanded  justice  sgainst  this 
notorious  offender;  excepting  a  few  mis- 
creanta,  who  may  stiJI  be  intestine  enemies  to 
his  sacred  TD»iti^  on  the  throne,  his  royal 
family,  and  by  necessary  consequence,  to  the 
religion  and  liberties  of  their  native  coiutry. 
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Procmb^s  agaimi  Lard  Lcffxxt, 


Tb«  crima  of  Higb-Treuon  has  tt  all  times 
besD  coii9H)ere«l,  in  the  most  ci?ilixf<l  and  in  tbt 
most  free  coantries,  as  an  offence  of  the  black- 
est dye;  and  as  snch,  the  severest  punishments 
have  been  inflicted  on  such  offenders;  and 
this,  my  lords,  with  the  greatest  reason  and 
justice. 

Go? ernmeot  was  instituted  lor  the  hsppiness 
and  security  of  mankind,  to  rescue  them  from 
the  rapine  and  disorder,  the  oMirders  end 
destmctioos,  which  must  be  the  consequences 
•f  anarchy  and  confusion. 

Treason  tends  to  destroy  all  goTemment, 
whether  monarchical,  or  that  of  a  common- 
wealth of  anv  denomination ;  to  introduce  con- 
fusion aud  bloodshed  :  and  if  he  that  murders 
one  mau,  is  by  the  laws  of  God  and  man  to  be 
puniAhed  with  death,  how  much  more  every 
rebel,  every  ibmenter  and  abettor  of  rebellion, 
who  is  a  murderer  of  thousands  ? 

By  our  law,  He  that  but  imaffiues  ihe  death 
of  the  kiiig  (in  whose  person  sll  the  bands  of 
society  sre  united),  and  discovera  his  wicked 
imagination  by  any  o? ert  act,  is  a  traitor :  if 
thiN  be  proved  against  the  prisoner  (as  I  doubt 
not  it  will  be  to  your  lordships'  full  satisfsc- 
tion),  the  noble  lord  at  the  bar  is  then  a  trai- 
tor. 

Raising  rebellion,  and  levying  war,  is  ano- 
ther specMes  of  treason  by  our  law,  or  rather 
the  plbinest  and  most  notorious  overt  act  of 
imagining  the  ileatit  of  the  king:  and  we 
doubt  not  to  prove  the  noble  lord  at  the  bar  to 
be  a  rebel. 

It  is  high  treason  by  statute,  to  correspond 
with  ihc  Pretender  to  his  majesty's  crown,  or 
with  the  sons  of  the  Pretender,  or  those  em- 
ployed by  them. 

Unt  we  shall  amply  prove  it  to  your  lord- 
ships, That  the  noble  lord  at  the  bar  has 
boasted,  that  ho  received  a  patent  as  duke  from 
the  Pretender;  an  authority  as  commander  in 
chief  of  the  highlands ;  is*a  general  officer  in 
the  Pretender's  service ;  and  that  he  has  openly 
corresponded  with  the  son  of  the  Pretender, 
and  Ins  followers,  then  in  open  war  aeainst  his 
majesty  within  tliis  realm,  and  given  them  bar* 
hour,  encouragement,  and  assistance. 

Your  lc»rdships  have,  1  am  persuaded,  given 
due  attentiun  to  the  preamble,  as  well  as  to  the 
Articles  that  have  been  read. 

The  Commons  have  there  asserted.  That, 
most  nntbrtunately  for  this  nation,  we  have 
amongst  ns  an  obstinate,  bigolted,  restless 
faction,  who  are  not,  and  will  not  be,  contented 
with  the  enjoyments  of  Lberty,  peace,  and  pros- 
perity : 

Dut  who  are  perpetually  watching  for  every 
favourable  opportunity  to  overturn  our  con* 
stitution,  and  the  present  happy  establisb- 
Dient. 

This  is  not  only  their  principle,  but  has  been 
their  constant  endeavour,  at  diflerent  timea, 
from  the  late  glorious  revolution  to  the  present 
hour. 

By  plots  and  conspiracies,  by  fomenting  fVe^ 
quent  rebeiUonSi  by  inritiog  our  eoMiiei  to  io- 


Tade  ■■,  aad  by  thai  detsstnUe  crime  of  ai 
Datioo. 

TheM  facts  ffcquira  uo  proofi  Our  anab 
will  aflRird,  and  your  Wrdabips*  maoMMries  wiU 
furnish,  numerous  iBstanees  of  some  or  other 
of  these  attempts. 

But,  my  loitis,  we  shall,  in  the  eonrse  of  ear 
proceedings,  nsske  it  appear.  That  the  uoUe 
lord  at  the  bar,  so  loog  as  aeven  or  eight  years 
ago,  jdued  in  an  association  with  other  Cnulon, 
under  their  hands  and  seals,  for  dethroning  hii 
present  nuyesty,  and  plactiig  the  Pretoeder  ta 
hia  steatl. 

Not  contented  with  this,  the  assodatioD  m 
signed  and  sealed  was  transmitted  by  a  faithful 
hand  to  the  cardinal,  then  fnme  nieiatcr  of 
France,  •» 

in  order  to  excite  thoae  our  natural  eueBsies 
to  give  their  nssistance,  and  to  invade  this 
country  with  a  foreign  force,  even  at  a  tiiae 
when  we  were  in  actual  peace  with  that 
kingdom; 

His  lordship,  and  the  other  oonspirators, 
justly  imsgiuing.  That  this  might  be  a  favour^ 
able  conjuncture,  a  war  with  Spain  at  that  tiose 
being  commeneed ; 

Wiaely  concluding.  That  when  we  were  en- 
gaged with  one  braiMli  of  the  House  of  Bour- 
bon, the  other  would  not  long  be  neuter. 

So  early  was  his  lordship  in  fomeoting  a  re* 
hellion  at  home,  and  inviting  an  invasion  froia 
abroad! 

Nor  was  be  only  early  in  promoting,  and 
active  in  aupportlng,  but  seakma  in  endeavour* 
ing  to  prevent  the  eKtiaction  ef  the  late  re« 
beliton; 

For,  when  the  rebela  were  broken,  and  theb 
chiefs  fugitives  from  the  victory  of  Culleden, 
hia  lordship  found  meana  to  be  preaent  at  a 
aort  of  coimcil  of  war  held  by  thoae  ehiefo  ; 

Where  he  earnestly  encouraged  them  U»  re- 
assemble the  remainsof  their  scattered  troepSy 
and  to  revive  the  war : 

Which  waa  resolved  on,  and  might  huTe 
happened,  had  not  the  vigilance  ef  his  royal 
highness  the  duke  prevented  its  taking  effact» 
thereby  shewing  his  own  superior  ahilitiea  in 
usin^,  as  eminentiv  as  his  courage  and  con- 
duct in  obtaining,  viclmry. 

The  noble  lord  at  the  bar  was,  at  the  time 
of  this  victory,  within  fourteen  miles  of  In- 
verness. 

What  would  have  been  the  conduct  of  any 
loyal  subject  on  this  occasion  f  Would  he  net 
have  hastened  thither,  to  ooimatulate  his 
royal  highness  on  the  sueoess  orthatglorioni 
dayP 

What  was  the  conduct  of  the  prisaner  ait  the 
bar? 

He  received  the  young  Pretender,  iymg 
from  hia  defeat;  embrawd  him  with  open 
arma ;  asaisted  him  in  his  flight. 

And  the  nest  newa  we  hear  of  his  lordship  Is, 
that  he  fled  from  justice  himself,  and  eppeared 
al  the  meethig  of  the  rebel  chicb  1  have  juA 
now  mentioned. 

This  it  the  tubstaBoe  ef  e«r  charge,    kai 
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far  High  Treaton. 


A.  D.  me. 
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whoo  I  bare  sittl  Uias  nmchv  your  lonblrips 
will  BOi  be  at  a  Ion  for  the  atrongest  iodace- 
mtola  to  tbe  CommoiM  to  impoacE.  But,  my 
lords,  there  are  other  loducemeQts. 

Tbe  Commooa  look  apoo  it  not  only  ai  tbeir 
datT,  but  as  a  duty  of  tbe  greatest  importanee 
to  this  natioo,  to  take  this  opportantty  to  let  tbe 
world  know,  by  tbe  oilanimouo  voice  of  the  re* 
preaantatives  of  all  the  commons  of  Great  Bri- 
tain, tbeir  nncere  and  hearty  abhorrenoe  of 
every  attempt  to  diitarb  bis  majesty's  anspi< 
cious  goremment,  either  from  abroad,  or  at 
home: 

'  To  convince  all  tbe  world.  That  we  are  deter* 
mineil  to  be  a  free  people,  under  our  own  king : 

That  we  are  determined  to  continue  a  Pro- 
testant nation  ; 

And  that  we  never  will  suiTer  an  arbitrary 
government,  or  popish  superstition,  to  be  im- 
posed on  us  by  any'power  whatsoever : 

That  we  will  give  convincing  proof  to  all 
£urope,  that  we  are  not  that  dissatisfied,  disaf- 
tected,  torbulent  people,  they  have  been  vainly 
made  to  believe. 

By  having  adopted  as  truths,  all  tbe  seditious, 
discontented,  and  traitorous  libels,  which  have 
at  different  times,  and  on  various  occasions, 
been  induttrionsiy  scattered  through  the  nation ; 

And  that  our  enemies  did  foolislily  and  igno- 
rantly  imagine  these  libels  and  calumnies  to  be 
tbe  general  sense  of  the  people. 

Permit  nie,  my  lords,  to  put  you  in  mind, 
tlmt  that  scandalous  Declaration  of  the  young 
Pretender  published  at  Edinburgh,  whicn  your 
Jordsbipa,  with  tbe  hearty  concurrence  of  the 
Commons,  ordered  to  be  burnt  by  the  common 
hangman,  waa  but  a  abort  abstract  of  those 
▼ervKbels. 

Tbia  belief  of  our  enemies  was  tbeir  folly, 
Tlie  rdy  tngon  it  has  proved,  thanks  be  to  God, 
their  dtttniction. 

Had  they  not  been  thus  infatuated,  would 
such  a  nation  as  France  have  attempted,  or 
thonght  it  possible,  to  over-rua»  nmch  more  to 
conqoer,  a  brave  and  warlike  people,  with  a 
bandfol  of  men,  so  poorly  provided  at  first,  and 
tbrongfaout  so  weakly  supported  f 

To  convince  mankmd  of  these  false  and  vain 
fanaginations,  was  one  of  the  inducements 
whieb  prevailed  with  tbe  Commons  to  vindicate 
tbe  people  they  represent  from  these  vile 
•spersiona,  in  tbe  most  solemn  manner,  in 
pmcnce  of  your  lordships  and  this  great  aa- 
sanUy* 

But,  my  lords,  the  body  of  the  people  them- 
arifCii  from  tbe  highest  to  the  lowest,  have 
vindicated  their  own  loyalty  and  honour. 

After  m  aottll  body  of  the  regular  troops  bad 
fceeived  m  check,  when  it  was  apprehended  the 
rebab  woold  venture  to  march  aouthward,  what 
a  aoble  apirit  immediately  arose  throughout  tbe 
Mlion! 

Blot  an  artiftdal  false  danour  for  liber^, 
b«l  the  tme  old  British  spnrit  of  liberty,  the 
tma  Revolution  spirit,  that  exerted  and  aigna- 
liMd  itself,  out  of  hatred  to  Popery  and  arbi- 


And,  thanks  be  to  God,  it  still  reinaina  in  its 
fuU  vigour  amongst  us :  it  cries  aloud  in  our 
streets  for  justice  against  those  that  wooM  hav« 
made  them  skives  and  Papists ;  it  cries  alond 
for  justice  against  the  prisoner  at  the  bar. 

Caluraniea  of  the  like  nature  preceded  tba 
((reat  rebellion  in  the  year  t715 ;  and  most 
justly  may  our  present  gracious  king  now  say, 
m  tbe  words  of'  his  royal  father,  of  gtorioiM 
memory,  to  both  Houses  of  Pariiament: 

*'  Hy  greatest  comfort  is.  That  I  cannot  re- 
proach myself  with  having  given  the  leaat  pro* 
vocation  to  that  spirit  of  discontent  and  calumny 
that  bss  been  let  loose  against  me,  or  tlie  leaaC 

firetence  for  kindling  tlie  flame  of  this  rebel- 
ion.  Let  those  whose  fatal  counsels  laid  tht 
foundation  of  all  those  mischiefs,  and  those 
whose  private  discontents  and  disappointments, 
disguised  under  false  pretences,  have  betrayed 
great  numbers  of  deluded  people  into  their  own 
destruction,  answer  for  the  miseries  in  «vhich 
they  have  involved  their  fellow -subjects." 

I  bare  chosen  to  make  this  quotation,  be- 
cause it  will  appear  to  your  lordships,  that  the 
noble  kMrd  at  the  bar,  since  his  being  taken, 
has  frequently  declared. 

That  one  of  the  causes  of  his  late  behaviour 
was  revenge  to  the  ministry,  for  having  taken 
from  him  the  command  of  an  independent 
company,  which«he  enjoyed. 

Now,  my  lords,  if  there  is  such  a  principle, 
that  men  must  be  paid  for  being  toyal,  and 
hireil  to  live  free  and  happy. 

Whom  no  sense  of  religion,  or  love  to  their 
country,  can  engage, 

Whom  no  ties  of  conscience,  oaths,  or  ab- 
jurations, can  bind : 

If  there  is  such  a  prindple,  it  is  the  loweet, 
the  basest,  and  the  meanest,  as  well  as  the 
mosK  mischievous  and  wicked,  that  can  enter 
into  the  heart  of  man. 

My  lords,  the  Commons  hare  still  further 
inducements  for  impeaching  this  particular  cri- 
minal. 

Your  lordships  have  already  done  national 
justice  on  some  of  tlie  principal  traitors,  who 
appeared  in  open  arms  against  his  majesty,  by 
the  ordinary  course  of  law. 

But  this  noble  lord,  who,  in  the  whole  course 
of  his  life,  has  boasted  of  his  superior  cunning 
in  wickedness,  and  his  ability  lo  commit  fre- 
quent treasons  with  impunity, 

Vainly  imagined,  that  he  might  possibly  be 
a  traitor  in  private,  and  a  rebel  only  in  bis 
heart. 

By  sending  his  son,  and  his  followers  to 
join  the  Pretender,  and  remaining  at  home 
himself,  to  endeavour  to  deceive  bn  najaaty's 
taitbtvl  aubjactsf 

Hoping,  he  might  be  rewarded  for  bis  son's 
servioes,  if  successftil ;  or  his  son  alone  be  the 
sufferer  for  his  offences,  if  tbe  ondertaking 
foiled.  Diabolical  cunning  I  Monstrous  im- 
piety ! 

My  lords,  secret  criminals  of  this  sort,  and 
of  all  others,  it  is  the  peculiar  business  e^*  tbe 
Conimivtacsplora  and  to  bring  tp  juatice. 
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Tbit  if  the  finl  and  greit  ofieDder;  But 
•hould  beraafter  other  concealed  crinuBalt  ap- 
pear, who  encouraged  and  aupported  the  late 
itbelUoo;  but  who,  either  through  the  cow- 
ardice of  their  hearts,  or  foodBCii  lor  their 
•atatea  and  richea,  durst  not  join  the  rebela, 

I  make  no  doubt,  but  the  zeal  and  loyalty 
of  the  Comoaons  will  prompt  them  with  equal 
ardour,  to  bring  them  to  condign  punishment 

Hariuf  thus  opened  to  ^our  lordshtpa  the 
nature  ot  the  crimes  of  whush  the  noble  lord  at 
the  bar  is  accused,  and  ae? eral  inducements  the 
Commons  had  for  this  accusation,  it  is  needless 
for  me  to  awaken  your  lordships'  attention,  bv 
enumerating  the  miseries  which  the  Uite  rebel- 
lion occasi<mcd,  or  the  utter  ruin  which  must 
hare  attended  its  success'. 

It  is  too  fresh  in  your  lordships'  memories  to 
i^ed  any  agp^ravaiton  :  And  1  pray  to  God» 
that  your  lonlships,  tliis  great  assembly,  and 
tlie  whole  nation,  may  for  erer  remember  it. 

It  has  too  oAeu  beeu  the  misfortune  cff  this 
country  to  have  been  involved  in  civil  wars: 
A  calamity  of  all  others  the  most  to  be  dreaded. 

In  ancient  times  these  unhappy  divisions 
have  arisen  from  contests  bvtwcen  princes  and 
great  men,  without  the  least  view  to  the  hber- 
ties,  or  the  benefit,  of  tlie  people : 

Let  who  would  be  victors,  they  were  sore 
to  be  slaves,  and  only  fought  for  different 
Blasters. 

The  power  and  im|ieriousness  of  Rome  they 
were  sure  to  submit  to,  while  each  contender 
exerted  his  interest  there,  for  the  contiriuation 
of  his  title. 

Henry  the  7th  united  the  two  branches  of 
the  contending  families :  During  his  reign,  and 
those  that  followed,  the  commons  begau  to 
grow  rich,  and  conse(|uent]y  powerful ;  they 
became  jodous  of  their  liberties,  and  of  tbeur 
property. 

When  they  had  something  of  their  own  to 
lose,  they  were  too  wise  lo  nsk  their  fortunes, 
nr  their  lives,  in  vain  quarreb  of  the  powerful 
•nd  the  ereat :  They  shook  off  the  yoke  of 
Rome ;  Tawa  were  enacted  to  limit  the  power 
•f  the  crown,  and  the  days  of  freedom  began 
to  dawn. 

Still  there  waa  another  struggle,  when  tlie 
•erown  began  to  encroach  upon  Qiose  laws,  and 
exert  despotic  power :  These  yirtnous  strug- 
gles at  first  soon  degenerated  into  faction ;  dvil 
war  and  anarchy  ensued,  and  ended  (as  it  al- 
ways will)  in  the  most  afamilute  tyranny. 

The  Restoration  re-established  the  form  of 
ourgovemment ;  and  new  privileges  weregain- 
,md  for  the  people. 

But,  in  the  next  reign,  the  impatient  Inst  of 
power,  and  the  al»|ect  bigotry  of  the  prince, 
produced  the  happy  Ret olntion.  The  gkorioos 
prince  of  Orange  came  to  our  rescue:  The 
people  received  him  with  open  arms ;  and 
then,  and  not  till  then,  was  establiahed  oar 
present  free  constitution. 

Pardon,  my  lords,  tbia  short  dedoctkm,  and 
he  pleased  to  reflect,  how  odkMM  and  detestable 
the  late  onpro? oktd  nbtUkMi  nyal  appctr. 


A  reballion  calcolatad  to  oveftum  this  consti- 
tution, ao  hardly  acquired,  and  ao  carefully 
preserved,  by  all  the  succeeding  princes  to  this 
fery  hour! 

A  rebellion  against  our  present  indulgent  so- 
yeratgn,  whose  study  has  been  the  happiness 
of  bis  people ;  tmder  whonpthe  boldcal  rebel 
cannot  comphua  of  the  least  violence  or  0£>« 
pnssHHi  1 

The  laws  of  the  land  have  had  their  Ml  and 
free  course,  except  where  their  rigour  has  b«cn 
restrained  by  the  royal  mercy. 

Under  siich  a  prince,  and  for  the  destruction 
of  such  a  constitution,  has  the  noble  hwd  at  the 
bar  conspired  and  rebelled. 

Be  pleaaed  then  to  reiBemher  the  depreda- 
tions, the  bloodshed,  that  spoiled  and  stained 
those  'countries  through  which  the  rdbela 
passed. 

Let  US  remember  the  distress  of  public  credit, 
the  stagnation  of  trade,  tlie  kiss  of  our  manu- 
facturera,  the  reasonable,  yet  dangerous  anpre- 
hensMMis,  which  seized  on  the  minds  of  all  the 
kij^sl  inhabitants  of  these  ^reat  and  opulent 
cities  of  London  and  Westminster. 

Let  us  remember  the  l(»ss  of  the  lives,  the 
blood,  and  the  limbs,  of  tliose  gallant  and 
brave  officers  and  soldiers,  who  conquered,  f(ir 
our  sakes,  in  the  famous  battle  of  CuUodeo. 
They  are,  and  y^  ill  lie,  a  perpetual  inemori4,l 
for  whom,  and  by  whom,  they  suffered. 

Let  us  all  remember  these  calamities,  and 
endeavour,  as  it  is  our  duty,  to  {prevent  the  like 
evils  for  the  future,  by  doinir  justice  on  crimi- 
nals; by  putting  a  stop  to  tlie  growth  of  po- 
per3'',  that  bloody  religion  ;  by  preventing  the 
educatiou  of  our  youth  in  those  principles, 
which  the  prisoner  at  the  bar  has  ioslUled  into 
his  son ;  and  by  lessening  the  |iower  in  those 
hands,  which  have  ever  Been  ready  to  disturb 
this  government. 

These,  or  snch  other  provisions,  as  tlie  wis- 
dom of  the  legislature  shall  suggest,  are  ne- 
cessary to  pr«*veut  the  future  mischiefs  w  luch 
may  arise  from  the  frequent  distiu-bance  of 
government. 

While  we  are  in  this  state,  it  is  in  vain  fur 
tbia  country  to  hope  to  make  the  figure  she 
ought  to  do,  or  retain  lier  due  dignity  among 
the  states  of  Europe,  or  to  preserve  the  peace, 
or  hold  the  balance,  among  Ibreign  powen. 

If,  while  her  armies  are  employ  eel  abroad  to 
humble  the  pride  of  an  assuming  nation,  her 
fleets  to  protect  our  trade,  or  to  annoy  our 
enemief. 

If  then  oar  troops  are  to  be  called  home  to 
preserve  domestie  peace,  and  oar  fleets  to  pre- 
vent inyasions  invited  by  these  patricidea. 

What  ally  can  depend  on  our  asristanref  Or 
what  pretence  can  we  have  to  be  umpires  in 
the  oommon  caoae of  Europe? 

Britain,  united  within  heraelf,  may,  from 
her  aitoatioo,  her  wealth,  her  naval  pbwer,  and 
the  bnyerj  of  her  troopt,  justly  chum  Uiat 
title; 

Bat  divuled,  torn  to  pMcet  by  dyil  discord, 
aait  6U  ander  tha  ancienl  rrprM^  of  this 
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country,  and,  fihile  we  are  contendinii^' ainonsf 
ouraelfee,  become  on  easy  prey  to  our  moi»t 
inveterate  enemies. 

I^  118  MOW,  my  lorclSf  tarn  our  thoughts 
from  ihete  gloomy  reflections,  which  the 
time  and  circomstaneet  of  the  late  unhappy 
rebellion  of  necessity  must  furnish  :  And 

Let  us  then  call  to  mind,  with  thankfulness, 
the  food  pro?  idence  of  God,  \i  liieh  put  an  end 
to  these  calamities,  and  a  glorious  period  to 
•or  terrors. 

Let  us  acknowledge,  with  duty  and  grati- 
tnde,  all  his  majesty's  labours  for  the  safety 
and  happiness  of  his  people. 

And  lot  us  remember,  with  hononr  and 
jmiat,  his  royal  offspring,  who,  by  his  courage 
md  oondnctf  has  secured  and  established  his 
nMJesty's  throtie,  your  lordships*  honours,  our 
liberties  and  privileges,  and  the  Protestant  re- 
ligion. 

Thus  ended  this  wicked  and  unnatural  re- 
MUon,  of  which  the  noble  lord  at  the  bar  will 
appear  to  your  lonlships  to  be  one  of  the  first 
contrivers  and  promoters,  and  a  very  consi* 
derable  support. 

All  I  have  said,  I  know,  will  avail  nothing 
with  your  lordships,  unless  the  evidence  we 
dudl  bring  against  the  noble  lord  at  the  bar,  be 
clear  and  full,  as  we  doubt  not  'it  will  appear 
(0  be. 

In  cases  where  life  is  concerned  it  is  painful 
to  be  a  judge ;  it  is  uneasv  to  be  the  accusers : 
kttt  there  is  a  duty  incumbent  on  iKHh. 

1  know  such  is  the  generous  compassion  of 
jour  lordships  noble  hearts,  that  you  \iill  ao- 
qoit  with  pleasure,  but  condemn  with  reluc- 
tance. 

And  as  I  am  persnaded,  from  the  fulness  of 
our  proofs,  the  latter  will  be  your  lonlships' 
judgment,  give  me  leave  to  adid  a  few  words 
to  lessen  that  concern,  which  your  lordships 
aay  feel  as  judges,  and  we  as  accusers. 

When  1  look  on  his  lordship  at  the  bar,  I 
.pity  bis  age  and  infirmities;  but,  when  I  con> 
flkiier  that,  at  his  years,  pride,  vanity^  avarice, 
or  ambition,  are  so  rooted  in  his  heart,  as  to 
tnnpt  him  to  risk  his  honour  and  estate,  to 
ncnfico  the  religion  and  liberty  of  his  coun- 
tn^  to  those  mean  passions,  that  pity  is  mixed 
with  indignation. 

But  when  I  reflect  on  his  having  been  al- 

fld?  pardoned  for  this  very  crime ; 

That  he  has  been  amplv  rewurded  by  bis 
fluyoity^  royal  lather,  and  entrtisted  by  his 
proaent  miyesty  in  preserving  the  peace  of 
Hioio  Idghlands  where  he  rebelled  ;  i  own  I 
IM  the  strongest  resentment  of  such  heinous 
iogntiititdo. 

^The  bringing  hia  grey  hairs  with  sorrow  to 
tiM  grave  seems  to  be  a  distress  to  human 
Mture;  but  when  we  consider  how  different 
the  diiti:ess  when  that  expression  was  first 
Qoed,  aiid  that  the  prisoner  at  the  bar  is  not 
hought  into  that  wretched  circumstance  by 
the  misfortune  or  loss  of  a  dariing  child,  but 
by  sacrificing  his  eldest  son  to  his  own  ambi- 
'mmi  ■ImI  by  eudoaTOuriog  to  saro  hit  own 


worthless  life  by  his  son*s  destruction,  it  must 
almost  harden  the  most  tender  breast. 

One  word  more,  and  I  have  done. 

When  your  lordships  look  towards  the  bar, 
you  will  please  to  reflect,  ihat  had  the  design 
of  the  nuble  lord,  who  stands  there,  had  its 
effect, 

It  would  probably  have  happened  to  many 
of  your  lordshiiie'  noble  body,  who  should  not 
have  perished  iu  the  defence  of  your  country, 
to  have  stood  in  that  very  place ; 

While  his  lordsliip,  with  a  number  of  mock 
peers,  had  sat  in  judgment  on  your  lordships, 
for  the  very  crime  for  which  he  is  now  ac- 
cused. 

Thus  far,  my  lordsj  I  have  gone,  in  pursu- 
ance of  the  trust  reposed  iu  me  by  the  Com* 
mona.  I  am  now,  m v  lords,  for  myself,  hum- 
bly to  implore  your  lordshipe'  indulgence  for 
any  errors  1  may  have  been  guilty  of,  either 
in  matter,  or  in  words.  If  I  have  oniiUed  any 
thing  material,  1  am  sure  it  will  be  supplied  by 
the  great  abilities  of  those  who  are  to  follow 
me,  and  who  will  lay  before  your  lordsbipe 
the  particular  evidence  to  support  our  charge. 

liOrd  Coke.  My  lords;  I  am  likewise 
commanded  by  the  House  of  Commons  to 
assist  my  honourable  friend  in  maintaining 
the  Articles  of  Impeachment  against  the 
noble  lord  at  the  bar:  and,  my  lords,  if  I 
commit  any  errors  in  what  I  snail  offer  to 
your  lordships,  I  hope  1  shall  meet  with 
your  Mordships'  indulgence,  and,  in  retuin, 
I  promise  you  they  shall  not  be  wilful.  It 
is  a  htisiness,  my  lords,  to  which  I  am  an 
entire  stranger ;  nor  should  I  have  undertaken 
it  in  a  case  of  so  high  importance,  if  1  did  not 
think,  that  my  duly  to  my  country,  as  well 
as  my  alle<^ance  to  his  majesty,  to  which  I 
shall  ever  be  taiihful,  equally  called  u|>on  me 
to  be  instrumental,  if  1  could,  to  find  out  con- 
cealed treasons,  and  to  bring  the  contrivers  of 
them  to  justice,  as  to  have  ventured  my  persoit 
and  fortune,  if  necessary,  when  the  rebels 
were  in  the  field.  What  I  shall  chiefly  endca* 
vonr  to  prove  to  your  lordships,  is,  that  the 
last  rebellion  was  not  the  effect  of  chance  only, 
entered  into  by  a  few  rash,  inconsiderate  men, 
without  thought  or  previous  design,  but  the 
result  of  long-consitlered  and  well-weighed 
consultations,  and  of  scheoies  not  so  ill  con- 
certed, as  to  make  the  success  either  impossiblcy 
or  without  some  degree  of  probability  iu  them : 
and,  my  lords,  the  reason  why  I  choose  to 
mention  this  general  design  to  your  lordsliipe 
is,  that,  thoogh  I  am  not  very  old,  I  have 
twice  seen  thb  country  in  very  great  dnng^ 
from  the  disbelief  of  Jacobitiam  prevailing  in 
it.  In  1743, 1,  with  grief,  remember,  when  a 
Message  was  sent  from  tlie  king  to  a  certain 
place  iu  this  kingdom,  that  an  invasion  was 
projected  from  l^rence;  what  popnhur  decla- 
mations were  made  to  aliew,  that  the  scheme 
was  impracticable,  and  that  it  ought  to  be 
looked  upon  only  as  a  terror  thrown  out  by  the 
ministry ;  because,  as  there  was  neither  the 
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eoloyr  nor  tppetttDce  of  troth  id  it,  there 
could  be  no  reality.  And,  io  the  be«riDnui(f  of 
the  last  rebcHioo,  there  was  a  disMicf  pre- 
vfeiled  even  ^awag  thoae  who  ooplit  to  hare 
been  nore  certain  of  the  truth ;  but  that  waa 
not  the  case  of  the  prisoner  at  your  bar :  he 
did  bcHereit  ;  he  sent  one  of  his  chief  a^ota 
into  liochaber,  to  the  younij^  Pretender,  to  fo 
and  receive  his  commands,  and  ordt're«l  liim 
%o  eipreta  the  i^reatcst  satisfaction  at  his  being 
come  over.  He  did  not  content  himself  with 
teginning  the  rebellien  then  ;  but  m  1736,  an 
MBOciiiUon  was  sent  by  him  In  lloine,  signed 
and  sealed  by  many  of  the  people  of  that 
country,  to  invite  the  Pretender  then  to  come 
over ;  and  that  was  aftenn  ards  carried  to  Paris, 
and  shewed  to  the  cardinal ;  and,  I  lieliere, 
met  with  approbation  at  both  those  places. 

My  lords,  I  say  nothing  to  a<»|^nvate  the 
case  of  the  prisoner  st  your  bar:  he  ik  already 
oppressed  with  misfortunes  enough,  and  ii  is  not 
in  my  nature,  1  hope,  to  add  to  tliein.  Nor 
should  I,  my  lords,  make  the  following  ob- 
servation, did  I  not  think  myself  obliged,  in 
justice  to  an  unfortunate  young  roan,  whom 
this  noble  lord  has  forced  into  the  rebellion : 
he  did  write  a  letur,  that  he  was  afraid  the 
diaobedieot  behaviour  of  his  son,  would  bring 
^wn  his  grey  hairs  with  sorrow  to  the  ^ve ; 
and  therefore  it  will  not  appear  astonishing  to 
you,  that  when  he  had  fo^ot  that  teiiderest  tic 
of  human  nature,  the  love  of  a  father  to  hia 
child,  ao  far  as  to  desire  to  save  the  wretched 
remains  of  a  life  almost  worn  out,  by  the  de- 
struction of  his  own  son,  that  be  should  forget 
his  allegiance  to  the  son  of  a  king  who  saved 
his  forreit  life ;  the  remainder  of  which  he  has 
since  employed  in  endeavouring  to  overturn 
and  destroy  his  family,  and  the  government 
cstabliahed  in  him.  I  shall  therefore  conclude 
with  my  honourable  friend,  in  saying,  that  we 
are  ready  to  make  good  our  charge  against  the 
prisoner  at  the  bar. 

Att.  Gen.  (Sir  Dudley  Ryder.)  My  lords,  I 
imve  lihewise  the  compsands  of  toe  House  of 
Commons  to  assist  in  the  prosecution  of  the 
DoUe  iord  at  the  bar. 

The  Cilarge  hath  been  fully  stated  and  open- 
td  by  the  Managers  who  have  apoken  before 
ne.  The  prisoner  Imb  denied  every  part  of  it, 
«Bd  thereby  put  the  proof  upon  us  to  be  made 
««t ;  not,  as  he  rightly  says  in  his  Answer  to 
the  Articles,  by  fSctM  aggravale<l  by  skill  and 
oratory,  but  by  credible  and  unexceptionable 
witnesses,  in  a  plain  and  legal  way ;  against 
which  he  will  have  the  full  benefit  of  any  just 
defence  he  can  make. 

1  shall  tlierefero  avokl  dwelling  upon  thqpe 
many  ciroumstamses  of  aggravation,  either  in 
respect  to  the  rebellion  in  general,  or  to  the 
•oble  prisoner's  own  particular  oomluct  in  it, 
which  will  necessarily  occur  in  the  progress  of 
this  proaecntiou :  the  honourable  managers, 
who  navn  preceded  me,  have  very  properly 
pointed  them  out  to  your  lardships.  They 
have  bad  their  effect  already ;  all  tli^t  effatt 


[560 

whicfa.yonr  lordships'  wisdom  and  jnstiee  wovid 
sufier  them  to  have  ;  all  that  the  Gommons 
would  wish  them  to  have :  tliey  iMve  awaheo- 
ed  your  k>rd!diips'  etteution,  if  tlial  could  poe- 
sibiy  be  wanting  in  the  least  degree  on  such  an 
occasion:  they  have  balanced  that  compaasien, 
which  the  age,  appearance,  and  quality  of  tlie 
noble  prisoner,  must  nsturally  raise  In  your 
lordships'  humane  breasts ;  that  is,  thct  nave 
cleared  the  way  for  that  justice  which  the  na- 
tion calls  for,  and  tiie  Commons  of  Great  Bri- 
tain in  behalf  of  tliemselves,  and  tlie  people 
whom  they  represent,  now  demand  atyonr  bra- 
ships'  bar. 

All  therefore  that  I  shall  offer  for  your  iord- 
sfaiffS*  consideration,  will  be  a  plain  narrataee  of 
facts,  VI  ith  the  nature  of  tbe  evidence  to  prom 
them,  and  aome  short  observations,  to  ahew 
the  force  of  those  facts  to  maintain  the  dmrge, 
which  the  Commons  of  Great  Britain  Imve 
undertaken  to  make  good. 

The  facta  vrill  be  very  numerous,  to  ha 
proved  by  a  variety  of  witnesses  and  writings; 
and  therefore  must  necessarily,  in  the  course  of 
the  evidence,  lie  intermixed.  1  shaH,  there* 
fore,  in  the  opening,  endeavour  to  diaontangle 
them  :  and,  that  your  lordships'  attention  may 
be  the  more  easify  fixed,  and  the  facts,  as  tliey 
shsll  arise  in  the  evidence,  be  the  more  readily 
applied  to  the  several  parts  of  the  charge,  I 
slisll  divide  them  into  three  distinct  periods  of 
time. 

Those  which  happened  precedent  to  tim 
Pretender's  son's  landing. 

What  liapjiened  a(\er  that  time,  and  before 
the  battle  of  Culloden. 

What  arose  since  that  happy  event. 

And  vrithin  each  of  these  periods,  your  lord- 
ships will  find  maoy  thinn,  which  it  will  rondi 
concern  the  prisoner  at  Uie  bar  to  give  a  satis- 
factory answer  to. 

Tlie  first  will  open  to  your  lordships  a  wideed 
and  traitoroua  acbeme  begun  and  carried  on  for 
manv  years,  for  bringing  over  the  Pretender, 
by  tne  assistance  of  a  iimign  force,  in  which 
his  lordship  will  appear  to  have  iiad  a  principal 
liand. 

The  second  will  indnde  tlie  more  immediate 
icane  of  action  in  tlie  late  wicked  rebellioo, 
and  the  particular  parts  which  tbe  prisoner  task 
in  it. 

The  third  will  shew  him  in  the  dronmstanoe 
of  a  defeat,  and  tbe  measures  he  then  thought 
proper  to  take ;  and,  in  every  part  of  this 
whole  aoene,  he  will  appear  plotting,  asaooiat* 
inr ,  and  supporting  all  the  stapa  that  w«k 
tai^n  for  subverting  thii  happy  wtabliihiuanl, 
dethroning  hia  majesty,  and  substituting  m 
Pomsh  Pretender  in  bis  room. 

To  begin  with  tbe  first  of  these  periods :  and 
here  I  shall  be  under  a  neceasity  or  going  aome 
yeara  back,  in  order  to  lay  before  your  tord- 
abipa  a  view  of  those  traitoroua  scliemes  that 
have  been  eat  on  foot,  and  pvaseculed  for  some 
time  peat,  in  order  to  prepare  the  way  for,  and 
bring  on  the  late  rebelliantf 

As  soon  as  the  vmr  with  Spmn  was  dkdarcd. 
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tbe  Pfdaider,  and  bii  i^f«nt8,  thought  that  a 
tefoumble  opportunity  offered  to  promote  his 
iiitcretl  i  and  a  project  wai  immediately  set  on 
loot,  by  several  of  bis  friends  in  tbe  northern 
parts  (H  Scotland,  for  bringing  in  the  Pretender 
Lv  Um  assistance  of  France ;  and  seven  of  the 
oniafs  of  them  entereil  into  an  association  for 
Ibat  purpose.  Tbe  prisoner  at  the  bar  set  him- 
self at  the  bead  of  them,  and  himself,  together 
with  tbe  earl  of  Traqnair,  sir  James  Camp- 
bell of  Auchinbreck,  Cameron  of  Lochiel  the 
jromiger,  John  Stuart,  brother  to  lord  Tra^oair, 
lord  Perth,  and  lord  John  Drummond,  aigned 
and  sealed  an  assoctatioii  in  fvritini^,  in  which 
thty  engaged  to  ? enture  their  livis  and  for- 
tunes, to  restore,  as  they  called  it,  tbe  Pre- 


iBtimtte  friend  of  the  prisoner's,  to  Rome,  in 
order  to  have  the  scheme  for  bringing  over 
the  Pretender  digested  there ;  and  from  thence 
carried  to  Paris  fur  completing  the  execution 
of  it.  It  was  there  to  be  nelivered  to  Cardinal 
Fleary,  then  prime  minister  of  France,  with  a 
memorial,  pressing,  in  tbe  strongest  terms,  for 
ber  ssvistance. 

In  order  to  engage  the  French  court,  he  was 
to  represent  the  great  interest  and  strength  of 
tbe  conspirators  iu  the  Highlands;  to  assure 
tbe  Cardinal,  that  they  could  raise  90,000 
liigb landers  for  the  service,  and  wanted  no- 
thing but  a  few  French  troops,  and  some  money, 
to  aecure  the  success.  The  conspirators,  at 
tbe  same  time,  sent  orer  a  list  of  many  other 
beads  of  clans,  who,  they  pretended,  would 
join  in  tbe  same  design. 

Drummond  acconiiugly  went  over,  aud  car- 
ried with  him  the  association  and  liiit;  and 
after  he  had  obtained  the  sanclion  of  Home, 
and  the  Pretender,  he  came  to  Paris,  where  he 
was  introduced  to  the  cardinal  by  one  Semple, 
whom  they  called  lord  Semple,  an  agent  at 
Ibat  place  tor  tbe  Pretender.  He  delivered  the 
Msorialion  and  list  to  the  cardinal,  with  an  as* 
Mrmnce,  that  any  of  the  seven  who  bad  signed 
Ibe  association  would  come  over,  and  oontirm 
it  in  person,  whenever  be  desired  it. 

Any  scheme  to  disturb  the  peace  of  this 
Datioa  is  but  too  acceptable  to  that  court  at  all 
times.  Tbe  cardinal  received  it  with  great 
alteotion  and  encouragement,  and  promised 
tli«r  assistance,  as  soon  as  the  couspirators 
eoiild  shew  a  reasonable  prospect  of  success. 
Drammond  continued  at  Pans,  and  kept  a 
eonstant  correspondence  with  those  who  bad 
joiocnI  in  tbe  association.  Nothing,  however, 
appetn  to  have  been  finally  resolved  on,  till 
akmt  the  latter  end  of  the  year  174S,  or  the 
beginning  of  174S,  when  tfaie  court  of  France, 
fliMfiDg  bow  necessary  it  was  to  their  views  of 
oppwasing  Enrope,  to  uke  off  the  woght  of 
oar  assislsnrie  from  onr  allies  upon  the  conti- 
DCBl,  thought  it  worth  their  while  (though  then 
atpeaee  wltb  us)  to  enter  seriously  into  this 
drmgn  ;  and  Drummond  was,  about  that  time, 
■fat  over  hither  by  tbe  cardioali  to  assure  tl^e 
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eonspirmtora,  and  the  rest  of  the  Pretender's 
friends  iu  Scotland,  that  if  they  could  procure 
encouragement  from  England,  tbey  might  de- 
pend upon  being  assisted  by  France  witk  mn 
invasion  the  autumn  following. 
,  Drummond  came  accordingly  over  to  Edin- 
burgh, where  he  bad  a  meeting  with  the  earl  of 
Traquair,  Lochiel  the  younger,  and  Cluny,  and 
gave  them  an  account  of  his  negooiations,  and 
particularly  of  bis  last  message  and  promiao 
from  the  cardinal.  Upon  this  it  was  agreed, 
that  the  earl  of  Traquair  abould  go  imme* 
diately  to  London,  and  try  what  encoorago* 
ment  lie  could  meet  with  there.  The  earl  went 
accordingly,  Imd  Drummond  accompanied  him. 
The  earl,  after  some  time  spent  in  Englandt 
returned  to  Edinburgh,  and  assured  his  friends 
there,  that  the  people  here  were  well  indinod 
ta.tbe  Pretender,  and  would  ioin  in  tbe  design, 
provided  they  could  depend  upon  aasistanoo- 
from  France. 

About  the  same  time  Drammond  went  over- 
to  Paris,  to  satisfy  the  cardinal  of  the  suc- 
cess of  his  negociation  ;  and  he  gave  him  such 
satisfaction,  that  a  pniject  for  an  invasion  waa 
soon  afVer  agreed  on.  The  plan  was,  that  the 
French  should  send  over  3,000  men,  under  tho 
command  of  earl  Marshal,  who  were  to  be 
joined  with  large  bodies  of  Highlanders,  which 
the  conspirators  had  undertaken  to  raise. 
1,500  of  the  French  were  to  go  directly  to  In- 
verness, wliere  the  (irisoner  at  the  bar  was  to 
join  them  with  bis  clan  of  Frasers ;  tlie  re- 
maining 1,500  were  to  land  in  the  west,  near 
sir  James  Campbell's,  who  waa  to  go  to  the 
isle  of  Mull,  and  raise  the  clans  there,  who  all 
together  were  to  march  and  join  the  Frasers* 
and  the  other  body  of  French.  At  the  same 
time  1S,000  French,  under  the  command  of 
count  Saxe,  were  to  march  to  the  coast  of 
Flanders  and  France,  and  from  thence  embark, 
and  hmd  in  Enghuid,  within  two  or  three  dayo 
march  of  London. 

As  soon  as  this  scheme  was  agreed  upoo, 
Drummond,  about  the  middle  of  the  summer 
1743,  wrote  letters  to  tbe  earl  of  Traquair,  to 
inform  biro  of  the  resolution  that  had  been 
taken ;  to  direct  him  to  acquaint  his  friends  of 
it ;  and  to  assnre  them,  that  it  would  very  aoon 
be  put  in  execution.  The  earl  communicated 
this  intelligenoe  to  John  Murray  of  Broughton, 
Lochiel,  and  several  others,  who  immediately 
sent  the  same  Mr.  Murray  to  France,  in  order 
to  aettle  matters  beforehand  for  the  execution 
of  it.  He  went  over  accordingly ;  but  tbe 
death  of  the  cardinal,  about  that  time,  sua- 
pended  the  prosecution  of  it  for  a  little  while. 
As  soon  as  be  arrived  at  Paria,  be  was  assured 
by  Drummond  of  tbe  cardinal's  good  inten- 
tions and  zeal  for  the  Pretender's  cause ;  and 
that  nothing  but  bis  death  could  have  prevented 
the  immediate  execution  of  it ;  and  that  the 
cardinal's  first  design  was,  that  the  army  under 
the  command  of  MaiUebois  should  be  employed 
in  it ;  but  that  some  persons  about  the  king  of 
France  bad  prevailed  upon  him  to  order  thai 
army  to  VMicb  towards  flinoTer«   Idunayof, 
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Bronffbton  wai  tbm  introdiioed  to  eardiul 
Tattcin,  and  tfterwardt  to  SI.  Amelot,*  who 
anureil  btm  of  tbe  late  cardiBal't  sincerity  in 
the  proposed  inTSsioo  ;  and  tbat  the  French 
king  bud  ordered  bins  to  acqaaint  the  gentle- 
men  wbo  bad  entered  into  the  association, 
Chat  he  bad  tbe  Pretender's  interest  ? erj  much 
It  heart,  and  would  certainly  execate  tbe 
•cberoe  which  had  been  settled,  as  soon  as  his 
affairs  would  permit  M.  Amelot  at  the  saoM 
time  entered  into  a  discourse  ooncemingthe 
iMimber  of  Highlanders  tbat  might  be  expected 
to  join  them. 

With  these  assurances  Murrav  returned  to 
luliuburgh,  and  made  a  report  or  his  proceed- 
ings to  tbe  earl  of  Traqnair,  lord  Path,  and 
others  of  the  Pretender's  friends,  Drummond 
was  sent  at  the  same  time  with  the  like  sssu- 
anccs  tlh  the  Pretender  at  Rome,  in  order  to 
engage  him  to  send  tbe  yoong  Pretender  to 
come  and  put  himself  at  the  head  of  tbe  expe- 
tfition.  Drummond  soon  after  oame  hack  to 
Paris,  and  from  thence  to  London,  in  order  to 
sMtle  matters  here  for  the  intended  infnioD, 
and  returned  again  to  Paris ;  from  whence  he 
aeqnaint«'d  tbe  earl  of  Traqoair,  by  letter,  tbat 
tbe  French  court  bad  now  settled  every  thing 
for  the  invasion  ;  tbat  it  wooM  be  executed 
immediately  ;  and  tbat  tbe  Pretender's  son 
was  come  from  Rome  to  accompany  it. 

This  was  in  January  1743 ;  and  m  February 
felldwing  an  in? asion  was  attempted  by  a  large 
embarkation  from  Dunkirk,  where  a  great 
number  of  transports  were  got  ready ;  many 
of  the  troo|Ni  actually  embarked,  with  a  design 
te  ba? e  c(»me  up  tbe  river  of  Thames ;  and  a 
fleet  of  men  of  war  actually  sailed  from  Brest 
to  aupfiorttbe  descent,  or  to  divert  our  fleet, 
while  an  army  of  12,000  men  might  land 
without  interrupHon. 

Nobody  can  nave  forgot  how  that  expedition 
was  happily  disappointed,  by  the  good  pro- 
vidence of  God,  and  the  vigilance  of  hb  ma- 
jesty ;  nor  what  terror  it  struck  while  it  wss 
d^efiending,  at  a  time  tbat  our  own  troops  were 
necessarily  engaged  on  the  continent,  in  the 
defence  of  our  own  and  the  liberties  of  Eu- 
rope, and  consequently,  when  we  bad  so  few 
left  to  defend  ourselves  at  home. 

After  this  disappointment,  no  letters  appear 
te  have  come  from  France  for  a  considerable 
time ;  which  made  tbe  conspirators,  and  their 
fT-iends  here,  very  uneasy ;  and  flie  earl  of 
Traquair  engaged  Murray  to  go  again  to  Paris, 
in  order  to  know  in  what  situatioo  their  afiairs 
atood  there :  but  before  be  was  actually  gone, 
a  letter  came  frOro  Semple,  to  account  for,  and 
excuse  the  miscarriage  of  tbe  invasion,  and  de- 
nning that  fresh  assorancee  might  be  sent  from 
tbe  Pretender's  friends  both  in  Bnghnd  and 
Sbotland,  in  order  to  engage  the  French  ooort 
in  a  new  one; 

This  did  not  prevent  Murray's  mtended 
jpamey ;  and  in  June  1744,  be  went  overate 
I^ria,  where  be  was  introduced  to  tbe  Pre* 
tender's  eldest  son,  kt  the  bouse  of  end  Mnc 
Donald  a  bankeri  Md  bad  aoon  after  a  aeeoad 


meeting-  with  him.  Tbe  yeang  Pirelendet 
then  aswred  Murray,  tbat  the  French  bad  been 
very  serioos  in  tbe  invasion,  which  had  been 
disappointed  by  nothing  but  wind  and  weather, 
and  other  ineviuble  accidenls:  But,  however, 
he  bad  the  strongest  promises,  both  from  the 
French  king,  and  the  ministry,  tbat  tbe  aebcHie 
shouki  be  put  in  execution  tbe  then  next 
summer,  in  the  year  1T45.  And  as  ft>r  himidf, 
whether  it  was  or  not,  be  was  determined  to 
come  over,  if  lie  brought  but  a  singie  footman 
with  him :  And  thengh  Murrsy  represented  lo 
him  the  rashness  and  danger  of  such  an  at- 
tempt, lie  was  so  fully  satiafied  of  asaislance 
from  the  Iligklands,  whenever  be  appeared  in 
person,  tbat  be  would,  in  all  events,  come  over 
at  tbat  time. 

Murray  retmniedto  Scotland  from  Paris,  and 
communicated  what  paased  to  tbe  earl  of  IVa- 
quair,  Locbiel,  lord  Perth,  and  others  of  the 
Pretender's  friends;  and  at  the  same  time 
brought  along  with  him  several  letters  from  the 
Pretender's  son,  but  with  blank  addresses,  ta 
order  to  be  delivered  to  such  as  ir  should  be. 
thought  proper,  when  Murray  came  over ;  and 
they  were  accordingly  soon  after  delivered  to 
such  as  it  was  apprehended  would  make  the 
best  use  of  them. 

The  time,  however,  running  out,  and  no  pre- 
parations yet  appearing  in  France  for  an  in- 
vasion^ the  Pretender's  friends,  who  were  ac- 
quainted with  tbe  design,  began  to  fear  tbe 
French  would  deceive  them;  and  in  June 
1745,  Murray  received  a  letter  from  the  Pre- 
tender's son,  in  which,  without  taking  notice  of 
any  invasion  from  France,  he  inKiriBs  Murray^ 
tbat  he  u  as  determined  himself  to  come  to  the 
northern  part  of  Scotland  immediately ;  and  de^ 
sired  his  friends  roi^ht  be  informed  of  it,  and 
ready  to  join  him,  with  all  tbe  forces  they  oould 
raise.  He  tells  him,  that  it  would  be  the  latter 
end  of  that  same  month ;  and  appoints  the 
place  where  he  designed  to  lend,  t<^etber  witli 
the  sip^als  that  were  to  be  given  and  taken. 

This  letter  was  immediately  cofnmunieated 
to  the  Pretender's  friends  in  the  north,  and, 
amongst  tbe  rest,  to  the  noble  lord  at  the  bar. 
8o  unexpected  a  resolution,  without  mentioning 
any  asststauoe  from  France,  much  surprised 
them.  They  thought  it,  as  was  natural,  rash, 
precipitate,  and  dangerous,  to  come  without 
force;  and  therefore  determined,  roost  of 
them,  if  they  couki  not  prevent  bis  landing,  to 
advise  biro  to  return,  and  wait  till  he  couM  be 
better  prepared.  About  a  fortnight  af\er,  the 
Pretender's  son  aetualW  arrived,  and  landed  in 
tbe  north-west  part  ofScotland,'npon  the 95th 
of  July,  1745. 

Your  lordships  will  permit  me  now  to  make 
a  little  stand.  I  have  sUted  these  facts  as  a 
short  view  of  tbe  coramenoement  and  progreai 
of  aeveral  wicked  and  treasonable  cerrespon- 
denoes,  plots,  and  schemes,  contrived  and  car* 
ried  on  from  tbe  year  1740,  for  bringing  over 
tbe  Pretender,  by  tbe  aMkrtance  of  tne  power 
ofFiranee. 

I  kave  hilberfei  mj  fofd%  bat  joft  named 
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the  MUe  piteiMr  at  the  btr  in  the  account  I 
ha? •  gtvan  of  ibeoi ;  and  I  have  avoided  it  on 

nfoae,  that  when  your  lordthipe  tbonld  have 
Mf«  your  cyet,  io  one  view,  the  general  pbn 
nX  that  aerica  of  treasona  which  have  been  eon- 
triviag,  and,  in  part,  executiniif,  for  ao  many 
yeara,  I  miglit  the  more  eauTy  poini  out  Io 
your  hirdvhip%  ai  it  werti  in  a  map,  the  par- 
lienlar,  preciae  (Mirta  whidi  the  noble  lord  acted 
in  them  ;  which  ia  what  I  shall  now  apply  my- 
aelflo. 

And  in  order  to  do  thia  the  more  clearly,  and 
agreMble  to  the  evideaee  which  will  he  pro- 
iloced,  I  ahall  be  under  the  necettnt^  of  gotng* 
back  to  aome  vet  earlier  parte  of  Uia  life ;  and 
which,  my  lonM,  I  should  not  do,  if  your  lord- 
ahipa  would  not  uecessaiily,  in  the  course  of  the 
#vidaoee,  aea  the  prisoner  luBMelf  takinf  pains 
l«  aannect  the  early  with  the  fauter  parts  of  his 
life,  in  order  to  prove  the  nniformity  and  con- 
aiAeocy  of  his  conduct,  ail  tending  to,  and 
aniting  in,  one  great  centre,  tlie  overiuming 
the  Protestant  Succession,  eicludiog  or  de- 
Ibraning  his  majesty,  and  his  royal  father,  and 
aelling  up  the  Pretender  to  their  throne  in  their 


fio  lon^  ago  as  the  reign  of  queen  Anne, 
when  the  nation  was  itvrolved  iu  a  war  with 
France,  and  invasions  from  thence  were  con- 
tinually aet  on  foot,  and  it  liecame  material  for 
the  Pretender's  aervice  to  arm  his  friends  iu  the 
Aorthem  part  of  the  island,  the  pri]iouer,  who 
bad  been  from  hia  youth  bred  to  war,  accepted 
of  a  commission  from  the  Pretender  of  a  ge- 
■oral  officer.  It  must  be  owned,  that  it  does 
not  appear,  that  the  prisoner  made  any  parti- 
cobr  use  of  it ;  and  the  first  time  any  opportu- 
nity did  offer,  when  the  rebellion  broke  out  on 
tbe  death  of  queen  Anne,  the  noble  lord  at  the 
bar  did  important  services  to  his  late  majesty. 
He  himself  will  likewise  admit,  that  he  was 
amply  rewarded  for  them.  But  he  seems  very 
aoott  10  have  repented  of  thoae  services,  even 
while  he  was  in  the  full  possession. of  the  re- 
ward of  them. 

In  1710,  wlien  a  Spanish  invasion  was  under- 
taken in  fiivour  of  the  PreleiMler,  and  Spanish 
fbrcca  ware  actually  landed  in  tbe  north,  the 
primer  thought  proper  to  engage  in  it ;  and, 
while  the  earlof  Seaforth  was  raising  his  men 
la  aasiat  in  it,  the  priaoner  himself  wrote  a 
latter  to  that  earl,  with  a  promise  to  join  him 
with  hia  clan ;  but  before  he  had  actually  done 
ity  thai  attempt  was  defeated. 

From  that  time  till  the  year  1736,  the  ma- 
nagers don't  take  upon  themaelves  to  state  to 
year  lordohipa  any  thing  concerning  hia  con- 
dnet,  but  tbiit  general  account,  which  your 
lardahipa  will  find  him  giving  of  hindself  in  hia 
own  lettera,  that  he  had,  ever  since  he  had  the 
nae  of  hia  reaaon,  beoi  the  most  faithful  and 
nedana  anbjeet  to  theperaon  and  interest  of  the 
Piralander. 

Bnt  in  that  year,  when  one  Ro^r  Stewart, 
who  bad  aacaped  out  of  priaon,  to  which  he  had 
been  eommitted  for  high-treaaon,  and  been  af- 
lanrwrdi  harbound  in  thn  priioiicr'a  booae, 
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then  high-sheriff  of  the  ooonty  where  he  had 
been  imprisoned,  was  goinff  to  the  Pretender  Io 
Rome,  the  noble  lord  sent  by  him  an  assurance 
to  the  Pretender  of  hie.  coustant  fidelity  even 
to  death ;  and  desired  a  commission  from  him 
to  be  lieutenant-general  of  the  Hiffhianda,  and 
to  have  a  patent  of  dukedom,  whid  he  had  b#- 
fbre  Micited,  expedited,  and  which  he  claimed 
as  a  matter  of  right  for  tbe  servieea  he  had 
done  that  cause. 

In  the  vear  1740,  when  an  ioTaskta  waa 
projected,  the  noble  lord  was  not  oiiIt  one  of 
tlraae  that  aig^ned  tbe  aasociation,  and  eorrea- 
paoded  with  the  peraona  that  nevociated  it  be- 
yond sea,  but  himself  poposed  it,  and  aeems 
to  have  been  the  original  projector. 

In  the  year  1743,  when  the  invasion  waa 
actually  resolved,  and  a  person  of  figure  and 
interest  was  neoessary  to  conduct  it  in  the 
Highlands,  the  prisoner  was  pitched  upon  as 
the  moat  proper  for  that  purpose,  and  accepted 
two  commbtsions  fh>m  the  Pretender  at  Rome 
in  December  1743,  one  to  be  lord -lieutenant  of 
all  the  countiea  north  of  Spey,  and  the  other  to 
make  him  a  lieutenant-general.  He  likewise^ 
about  the  same  time,  obtained  tbe  patent, 
which  he  had  been  long  soliciting,  for  oreatin|^ 
him  duke  of  Fraser. 

Anil  thouf(b  the  disappointment  of  that  ex- 
pedition prevented  hia  immediate  use  of  those 
powers,  they  did  not  lie  idly  by  as  a  private 
ornament  to  his  person,  and  to  gratify  hia  va- 
nity only :  They  were  made  use  of  only  by 
him  to  propagate  tbe  principles  of  treasou  and 
reliellion ;  to  sow  tlie  seeds  of  disloyalty  to  hia 
present  majesty  and  his  government ;  to  dis- 
cipline his  dependents  in  the  service  of  the  Pre- 
tender, and  make  them  ready,  whenever  hia 
master's  projects  were  ripe  for  execution. 

He  was,  as  your  lordships  will  see  him  ex- 
pressing' himself  in  his  letters,  always  the  moat 
zealous  and  active  partisan  that  the  Pretender 
liad  in  those  parts.  He  was,  in  his  own  words, 
the  life  and  spirit  of  the  Pretender's  affaira  in 
that  country :  he  made  it,  aa  he  saya,  his  sola 
business  to  keep  up  the  hearta  of  hia  kioff'a 
friends,  though  it  was  both  fatiguing,  trouMa- 
some,  and  expensive;  and  apueato  for  the 
truth  of  it  to  the  knowledge  of  all  the  jg^tle- 
men  in  the  Pretender'a  interest  in  tha 
north.  He  did,  as  he  expresses  himself  in  ano- 
ther letter,  more  service  to  tha  Pretender'a 
cause,  than  any  one  of  hia  rank  in  Britain. 

He  constantly  made  it  his  business,  aa  he 
says  in  another,  to  promote  hie  master's  in* 
terest,  and  to  engage  faithful  aubiects  to  him  t 
so  that  he  had  done,  aa  he  expresses  in  a  stiH 
higher  strain  of  langosge,  more  againat  thia 
government  than  wduki  hang  tifly  lords,  and 
forfeit  fifty  estates. 

I  have  now  pointed  out  to  your  lordahipa 
the  particular  snare  the  noble  lord  will  appMT 
to  have  had  in  the  steps  towards  the  late  rebel- 
lion ;  in  which  you  must  have  obaerved  him  to 
be  a  most  active  friend  to  it :  I  ahall  now  <Von 
to  your  lordships  a  state  of  the  facta  that  affect 
tha  priaoneri  naaa  tha  young  Prataoder'a  lan^ 
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',  which  was,  as  I  iiientioDed»  upon  the  95th 

Juljr  1745. 

Notice  was  immediatclj  scDt  of  it  to  the 
diieft  of  the  clans  known  to  be  in  his  interest ; 
and  the  prisoner  at  the  bar  was  one  of  the  first 
to  whom  it  was  communicated.  The  conspira- 
tors, who  expected  an  attempt  at  the  head  of  a 
French  army,  were  sornnsed  at  his  coming  in 
a  sin^e  ship,  withont  soldier*,  and  without  any 
materisl  friends,  oreten  many  serrants  accom- 

Snying  him ;  and  were  at  first  shocked  at  the 
n|i;er  of  a  design  so  prematurely  executed. 
Howerer  some  ot  the  dans  came  in  soon  ;  snd 
the  prisoner  at  the  bar  seems  to  hafe  eariy  de- 
termined to  have  done  so  too,  not  indeed  at  first 
in  person,  which  he  excnaed  fipom  his  age,  and 
aupposed  infirmities,  hot  by  seodiogbis  son,  at 
the  bead  of  his  clan. 

For  that  purpose,  he  directed  the  matter  of 
Lorat  hifl  son,  who  was  then  at,  or  but  jnst 
come  from,  the  aBrrersity  of  St.  Andrews,  to 
get  ready:  he  likewise  directed  the  inferior 
beads  of  the  clan  of  Frasers  to  send  in  Ksts  of 
their nombers and  names;  with  severe  threats 
on  such  M  n^gleetcdi  or  gave  him  incorrect 


He  ordered  the  arms  which  be  had  in  his  house 
to  be  cleaned  and  mended,  beH-tents  and  camp- 
colours  to  be  made,  and  the  arms  of  the  Frasers 
ftmil  V  to  be  painted  on  them :  he  appointed  his 
•on  the  colonel,  and  directed  his  teusnis  and 
dependents  to  fdlow  him,  ezh<nrted  them  to  be 
true  to  the  Pretender's  cause,  and  encouraged 
them  vrith  an  assurance  of  success. 

The  men  were  brought  together,  and  twice 
rendezvottied;  officers  were  appointed,  who 
were  entertained  in  his  house  and  at  his  table ; 
where  he  used  to  call  the  Pretender's  son  by 
the  name  of  Royal  Prince,  and  Prince  Regent, 
and  drank  to  his  success.  Ueordered  the  Pre- 
tender's Declaration  to  be  read ;  and  when  the 
person  whom  he  had  commanded  to  do  it,  de- 
isKned  it,  be  declared  it  was  bighrtreason  to  re- 
Ibse  it.  He  provided  the  men  with  arms, 
•meal,  provisions,  and  money;  sent  tor  rib- 
bands to  nuke  white  cockades  for  them ;  and 
•bad  taylora  and  other  workmen  in  his  house,  to 
make  them  caps,  bonnets,  and  brogues.  He 
went  still  further ;  and  as  some  of  bis  depen- 
dents were  unwilling  to  engage,  he  ordered  the 
fiery  cross,  as  it  is  called,  to  be  sent  about  his 
country  to  fiutie  them.  This  is  the  last  and 
most  extreme  customary,  though  illegal  and 
cruel  soil  of  process,  if  1  may  so  call  it,  that 
the  Highland  chiefs  use,  to  compel  their  depen- 
dents  to  perform  their  arbitrary  commands ;  and 
is  a  general  public  denunciatioB  of  plunder,  fire, 
and  sword,  on  all  that  do  not  obey ;  and  several 
were  actually  forced  into  the  rebellion,  by 
takinflr  ana^  their  plaids,  beds,  and  cattle,  and 
turning  ilieir  wives  and  children  out  of  doors. 

While  he  was  using  tbrests  to  soom,  he 
tempted  others,  by  the  promises  of  rewards 
to  their  wives,  and  commissions  to  them- 
•elves. 

8oon  after  the  faist  rendeivous  of  the  men,  the 
carl  of  Cromertie's  clao  marohed  near  the  pii- 


soncr's  house,  in  their  way  to  tbt  Picteader'a 
son :  the  earl,  his  son,  and  some  of  the  oAoera 
calM  St  the  house,  where  they  were  cMcr> 
tained  as  friends:  and  the  prisoner  told  theearl, 
that  his  clan  should  fiiUow  soon  after,  laying  the 
blame  at  the  same  time  upon  his  son,  the  mamsr 
of  Lovat,  that  they  were  not  yet  ready. 

The  prisoner,  liuwever,  did  not  think  fit,  as 
yet,  either  by  himself,  or  his  son,  actually  to 
join  the  Pretender.  The  rebels  were  aow  bet 
beginning  to  march  southward;  the  king's 
troops  were  endeavouring  to  interoept  them  ; 
and  till  they  met,  the  event,  be  thought,  might 
be  doobtful.  The  rebels,  however,  escaped 
them ;  and  npon  the  17th  of  September,  got 
possession  of  the  capital  of  thai  part  of  the 
united  kingdom  ;  and  in  a  few  days  afterwards, 
the  nnfortunate  battle  of  Preston-Pana  aeeoMd, 
in  the  opioion  of  those  deluded  people,  to  turn 
the  scale  in  their  favour. 

At  that  time,  one  Hugh  Fraser,  who  iMd 
about  a  year  before  been  secretary  to  the  pri- 
soner, was  at  Edinburgh,  where  Wilham 
Eraser,  a  relation  of  the  noble  prisoner's,  hap- 
pened then  likewise  to  be:  They  had  both 
beard  of  his  design  of  sending  the  master  of 
Lotat  into  the  retellion,  and  bm  weredesiroiu 
of  preventing  it :  for  which  purpose  William 
Fraser  thought  of  an  expedient  for  petting  the 
master  of  Lovst  out  of  the  way,  by  suding 
him  to  Holland  to  complete  his  ednoatisn ;  the 
expence  of  which  he  was  willing  to  he  at. 
With  this  message  Hugh  Fraser  went  to4he 
prisoner,  and  made  him  the  ofier.  My  lord 
Lovat  at  first  seemed  to  yie!d  to  it ;  but  at  last 
told  him,  he  was  too  tar  engaged  ;  and  was  re- 
solved, that  the  master  should  go  frith  bis  dan 
to  the  young  Pretender. 

The  prisoner  had  eariy  notice  of  the  battle  of 
Preston-Pans,  and  Barrisdale,  one  of  the  heads 
of  the  rebellion,  came  to  his  house,  and  told 
him,  he  was  going  to  raise  more  of  the  High- 
landers for  the  servioe.  This  battle  seems  to 
have  determined  bis  resolution;  and  when 
Hugh  Fraser  was  to  return  to  Edinburgh,  be 
charged  him  with  a  verbal  message  to  tlw  Pre- 
tender's son,  to  inform  him.  That  his  age  and 
infirmities  would  not  permit  him  to  travel;  and 
therefore  hoped  he  shouM  be  excused  attending 
him  in  person ;  but  that  he  would  send  his  son, 
at  the  head  of  his  clan,  whkdi  wouhl  be  a  much 
greater  mark  of  his  loyalty.  And  the  mesmge 
was  delivered  accordingly. 

The  rebels  continued  at  Edinburgh  till  the 
31st  of  October,  when  they  were  beffinninj^ 
their  msrch  towards  England ;  but  me  pri- 
soner's son  not  having  yet  joinai  them,  it  was 
thought  necessary,  that  John  Murray  of 
firoughton,  the  yooiig  Pretender's  secretary, 
should  write  to  the  prisoner  to  hasten  bit  men, 
and  meet  tliem  at  Carlisle.  The  letter  was 
wrote,  and  sent,  and  soon  after  delivered  by 
Hugh  Fraser,  who  at  the  same  time  represaat- 
ed  to  him  the  bad  coaditish  of  the  rebel  army, 
the  state  of  bis  majesty's  forces,  and  the  ar- 
rival of  the  Dutch  troopa;  which  he  did,  in 
order  to  prtfeat  tbe  prisoner's  going  on  with 
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his  Mif^fmnents :  but  tb«  pritoner  toM  him,  it 
was  mam  too  Iste  to  gobsqk ;  sod  forbid  biro  to 
mention  soy  tbiog  lo  bis  soo  sgminst  it  He 
bctt4et  told  biin,  tbst  he  hsd  pot  bis  osme 
dotro  as  s  cs|itsin-lieuleDsnt  io  fats  sen's  com- 
pnnv,  sod  ever  after  called  bim  by  that  title. 

llisdilatorioess,  however,  bad  made  some  of 
the  Pretender's  frieods  unessy,  sod  appre- 
heosivn  that  be  was  pisyinff  a  double  game ; 
nod  as  thejr  thought  it  would  be  of  great  ser- 
vice to  their  cause,  if  the  noble  nrisooer  wonid 
make  a  public  avowal  of  bis  taking  part  with 
them,  applied  to  him  for  tbat  purpose ;  and  told 
him  that  a  great  deal  depended  upon  his  throw- 
ing aside  tlw  mask :  upon  which  be  nulled  off 
his  hat,  and  threw  it  on  the  grounu,  saying. 
There  it  is  then. 

lo  the  HBonth  lyf  November  he  sent  a  letter  to 
the  Pretender's  son,  to  assure  him  of  bis  fideli- 
ty ;  and  about  the  same  time,  two  others  to 
Lochid,  and  Murray  the  secretary,  both  of 
them  to  the  same  efiect, 

Though  the  two  first  of  these  letters  appear 
by  the  dates  to  have  been  wrote  in  November, 
and  the  latter  probably  at  the  same  time,  yet 
as  the  rebels  were  then  going  into  England, 
they  don't  seem  to  have  teen  sent  till  their  re- 
turn. Tbe  prisoner,  m  the  mesn  time,  went  on 
-with  raising  his  men,  till  it  was  universally 
known  in  tbat  country,  tbat  tbe  master  of 
liovat  was  to  go  at  tbe  bead  of  them,  aod  join 
the  rebels. 

.  My  lord  Loudoo,  and  the  president  of  the 
•ession,  were  then  at  Inverness,  collecting  a 
body  of  meo  to  oppose  them ;  and  were  then 
floperior  to  the  rebels  in  those  parts.  The  pri- 
■sancr  well  knew,  tbat  tbe  design  of  the  roaster 
of  Lovat's  ioiniog  the  rebels  could  not  be  un- 
known to  tnem  ;  and  tbat  they  must  suspect, 
•at  least,  that  he  himself  was  at  ttie  bottom  of  it. 
This  made  him  afraid  for  bis  own  person,  ss 
soon  as  his  son  began  to  march.  These  appre- 
hensions  made  him  suspend  the  time  of  toeir 
■laich,  till  he  could  be  better  informed  of  tbe 
nMasores  the  lord  Loudon,  and  the  president, 
wonId  take  in  that  event,  with  respect  to  him- 
onlf :  and  therefore,  after  be  had  once  ordered 
Shoai  lo  march,  and  those  of  his  country  of 
Fiitb  had  actually  bsgun  it,  and  proceeded  as 
ftr  m  Stralbannan,  in  tbe  way  to  Perth,  which 
the  rabels  were  then  in  possession  of,  hb  coo- 
vage  began  to  fail,  and  be  sent  orders  for  their 
retom ;  which  they  immediately  obeyed,  ex- 
cepting twenty :  and  he  thought  it  more  pru- 
jdeat,  before  they  finally  marched,  to  stuid  Hugh 
Fraser  to  Inverness,  to  sound  the  indinatkNis 
of  lord  London,  and  tbe  president;  and  to  re- 
prfsest  to  them,  that  the  mtended  mareh  of  bis 
MB  was  against  bis  inclinations,  and  con- 
trary to  his  commands ;  tbat  his  son  was  oh- 
•tinata  and  difObedient ;  and  tbat  it  would  be 
Mast  thai  a  fother  ahonld  sofier  for  an  un- 
^Biifid  chiki. 

-The  lord  Louden,  and  president,  look  it  to 
fce,  as  it  TcaHy  was,  a  pn^enee  onhr,  and  tbe 
It  of  that  double  part  which  the  prisoner 
•ctuVytiU  he  thought  it  werth  hit  while 


to  throw  off  the  mask  in  reality.  Tliey  knew 
tbat  a  young  man  of  nineteen  yearn  old,  tbat 
bad  lived  at  tbe  university,  aod  but  just  come 
home,  could  have  no  power  over  his  father's 
tenants  and  dependants,  but  just  so  far  ss  bis 
father  gave  it  him  ;  anid  tbat  the  prisoner  was 
himself  the  most  absolute  superior  in  all  the 
Highlands  :  They  therefore  gave  Hugh  Fra« 
ser  to  understand,  there  could  be  no  safety 
for  the  father,  while  the  son  wss  in  open 
rebellion. 

Hu^h  Fraser  returned  with  this  answer  to 
the  prisoner,  and  delivered  at  the  same  time  a 
letter  from  the  president  to  the  same  effect. 
About  tbe  same  time  news  came,  tliat  lord  John 
Drummond  with  French  troops,  was  landed  ; 
which  seems  to  have  determined  the  prisoner's 
resolution :  and  he  told  Hugh  Fraser,  that  the 
threats  of  the  lord  president  were  but  a  bugbear ; 
and  immediately  g^ve  tbe  nnaster  of  Lovat  hia 
final  orders  to  march;  which  be  instantly 
obeyed,  and  marched  accordingly:  and  lord 
Loudon,  and  lord  president,  found  means  soon 
afler  to  secure  the  prisoner's  person,  who  wss 
carried  a  prisoner  to  Inverness  ;  from  whence, 
however,  be  soon  afler  made  his  escape. 

Tbe  master  of  Lovat  was  now  got  to  Perth, 
at  the  bead  of  tbe  clan  of  Frasers,  whither 
HuKh  Fraser  attended  bim,  as  his  captain* 
lieutenant ;  and  u|mni  notice  from  tbe  Preten- 
der's son,  who  was  then  come  as  for  as  Glas- 
gow, in  his  return  from  England,  wss  sent 
thither  by  the  master  of  Lovat  for  a  supply  of 
arms.  Hugh  Fraser,  on  his  return  from  Ulas- 
gow,  was  charged  by  Murray,  tbe  Pretender's 
secretary,  with  a  packet,  in  which  were  en- 
closed three  letters,  one  from  tbe  Pretender's 
son  to  tbe  prisoner,  referring  to  a.  second,  eoK 
closed  from  Murray,  Locbiel,  and  Clunie,  to 
him  likewise ;  and  a  third  to  the  roaster  of 
Lovat.  There  were  also  three  commissione 
enclosed,  two  of  which  were  dated  at  Rome, 
3dd  December,  1749,  from  tbe  Pretender  him- 
self; one  of  which  was,  to  make  tbe  prisoner 
lord  lieutenant  of  all  the  countries  nnrth  of 
Spey,  and  tbe  other  to  make  him  a  lieutenant- 
genend. 

The  rebels,  as  soon  as  they  had  collected  all 
their  parties  together,  inarched  towards  In- 
verness. His  roysl  highness  tbe  duke  of 
Cumberland  followed  tbem,  as  fast  ss  the  sesson 
of  the  year  and  the  nature  of  the  country 
would  permit,  till  be  came  up  with  them,  and 
obtained  tbat  signal  and  complete  victory,  at 
the  battle  of  Cnlloden,  upon  the  16th  of  April 
1746 ;  when  all  the  noble  lord's  schemes  of 
grandeur  and  power,  and  for  a  new  revolutien, 
were  put  an  end  to  at  once. 

I  am  now  come,  my  lords,  to  tbat  last  period 
of  time,  from  tbe  battle  of  Colloden.  The 
prisoner  wss  wsiting,  not  very  far  off,  the  event 
of  that  imporUnt  day.  Tbe  night  sfter,  the 
Pretender's  son  came  to  Gortul^,  where  the 

Erisoner  then  was,  and  had  an  interview  with 
im.  Tbe  noble  lonl  did  noteveo  then  disavow 
his  cause,  hot  received  him  as  bis  prinos ;  ez- 
cuaed  hb  not  joining  him  in  pecsmii  tndaftsr 
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the  tendercst  embracet,  ptfted  from  bim,  ai  a 
iMthftil  sukgect  to  his  royal  uasler. 

The  prisoner,  as  well  as  those  who  had  been 
in  opeo  arass,  was  sow  obli|^d  to  fly.  Ue 
Imeir  bis  gvilt  was  the  same  )  and  thersftre 
desenrcd  the  same  treatmeot  The  rebel  army 
aod  their  ohiets  that  escaiwd  firom  the  battle, 
were  now  dispersed ;  but  some  correapeiideiice 
•moDg  them  was  kept  up  ;  and  upon  the  16th 
pf  May  a  meeting  was  had,  at  a  place  called 
Mortles',  where  there  were  present  the  prisoner, 
liOobieT,  his  brother  Dr.  Cameron,  Murray  the 
•eoretary,  and  se? eral  others.  The  end  of  the 
meeting  was,  to  consider  what  was  proper  to  be 
done  for  their  ooromon  safety. 

The  noble  prisoner  met  them  himself,  net 
as  an  innocent  person,  te  advise  them  to  lay 
down  their  arms,  oonfcss  their  guilt,  and  beg 
for  mercy ;  not  as  a  neutral  person,  if  nen- 
trahty,  in  the  cause  of  our  king,  religion,  li- 
berty, and  this  happy  establishment,  caa  be 
attended  with  a  less  degree  of  guilt ;  but  as  one 
involred  in  the  same  common  crime  and  cala- 
mity, as  A  chief  whose  a^e  and  experience 
entitled  him  to  the  lead ;  and  he  took  it.  He 
advised  them  to  i-aise  a  sufficient  immber  of 
men  to  ddend  themselves  against  the  king's 
troops,  till  they  could  make  terms  for  them- 
selves; and,  after  computing  what  each  of 
thoae  present  were  capable  oif  procuring,  he 
proposed  the  number  of  3,600,  of  which  each 
was  to  raise  a  certain  proportion :  and  be  himself 
proposed,  that  his  son  should  raise  400 ;  and 
desired  Locbiel,  as  he  himself  lisd  not  been  in 
arms,  to  answer  for  Ids  son.  Locliiel  did  so ; 
and  all  the  company  agreed  to  the  propoeal ; 
and  there  having  been  then  lately  come  from 
France,  35,000  kwis-d'ors,  it  wss  likewise 
agreed,  that  each  should  have  ten  days  pay  Ibr 
their  meo  out  of  it  i  « hich  was  immlNliately 
distributed ;  and  the  share  of  tlie  master  of 
Lovat  was  paid  to  tlie  prisoner's  servant.  Ja 
consequence  of  this,  about  400  men,  in  the 
whole,  only  were  raised.  But  the  rebels  made 
BO  stand  aher wards. 

The  master  of  Lovat  had  afterwards  a  meet- 
ing with  his  father  at  Kilbogie,  when  the 
master  proposed  to  surrender  to  hi^  majesty  ; 
but  the  prisoner  dissuaded  him  from  it,  and  re- 
flected upon  his  son  as  a  person  of  mean  spirit 
to  think  of  so  dishonouralile  an  action ;  and 
determioed  to  fly  himadf,  bat  with  a  guard  of 
about  twenty  aoldiers,  whom  he  took  into  pay 
^r  hie  defence.  However,  he  was  ponucNl 
and  taken  by  t^  purty  sent  by  the  duke,  under 
the  command  or  captain  Ferguson,  who  treated 
kim  with  great  humanttv.  During  the  time 
of  his  being  in  his  custoijy,  thejr  hM  flreqoent 
conversations  together  concerning  the  rebel- 
lion. Ue  was  asked  by  the  captain,  how  he 
could  act  as  he  had  done,  after  all  the  iavonrs 
be  had  received  from  the  government  P  He 
answered.  It  was  not  against  tlpe  king,  but 
the  mioistry,  he  had  aOed;  that  tliey  had 
taken  away  bia  company :  and  when  he  waa 
told,  It  was  a  bad  revenge  to  endanger  his 
•wn  lifa  and  fotUme}  his  answer  was,  Who 


j  conkl  have  thought  but  that  they,  meaning  the 
I  rebels,  would  have  carried  all  before  them? 
j  And  that,  if  the  young  Pretender  would  have 
taken  his  advice,  he  might  have  laughed  at 
the  king's  htoM ;  and  none  but  a  nuul  fool 
wonki  have  fought  that  day ;  that  they  might 
have  gone  into  the  mountaina,  and  bved  on 
butter  and  cheese,  end  given  the  dnke  twelve 
months  work:  besides,  that  they  were  in 
daily  expectation  of  aaaiatance  and  nsmiey  from 
France. 

The  prisoner  was  aftcrwarda  brought  before 
sirEverard  Falkener.  He  did  not  think  then 
of  denying  his  treason :  on  the  contrary,  gave 
the  same  account  of  the  motive  to  it,  which 
he  had  done  to  captain  Feif^uBoa }  hut  with 
this  addition,  that  he  resent^  the  lom  of  his 
independant  company  so  much,  that  if  Ki>uli 
Kan  had  come,  he  ahould  have  been  for  him. 
He  talked  much  of  the  king's  mercy,  of  the 
former  services  he  had  done  to  his  royal  fa- 
mily ;  and  that  he  could  still  do  greater  than 
twenty  such  old  heads  as  his  were  worth. 
However,  concluded  with  thefoUowiag  passage 
out  of  Virgil, 

in  ntmmque  paraUis, 


8eu  versare  dolos,  sen  certs  occumbere  morti. 

1  have  now,  my  tords«  gone  through  those 
three  periods  of  time,  whidi  1  proposed ;  iu 
which  your  lordships  have  observed  nuiny 
tilings  of  great  moment  to  the  present  csuse. 
The  mansgers  have,  with  the  greatest  care, 
endeavoured,  amongst  that  great  extent  of  evi* 
dence  which  has  come  to  their  knowledge,  to 
discover  the  truth ;  and  I  have,  with  the  nt*> 
most  fidelity,  stateil  to  your  lordships  no  fact^ 
but  what  I  take  to  be  so.  I  know,  my  lords, 
how  unjust  it  would  be  to  endeavour  to  mis- 
lead ^our  lordships :  I  know  how  idle  and  frtiit- 
less  It  would  be  to  attempt  it. 

I  have  likewiae  endeavoured  to  throw  all  tlie 
facts  together  in  such  an  order  that  they  may 
aervc  to  give  light  to  each  other,  and  ease  your 
lonlsbipe  in  the  attention  yon  will  give  to  the 
evidence  that  will  prove  tl^em. 

I  shall  now,  therefore,  endeavour  to  give 
your  lordships  a  short  view  of  that  evidence. 
It  will  be  of  two  sorts,  parol,  and  written  evi- 
dence. The  former  will  consist  of  a  great 
number  of  witnesses,  concurring  in  the  account 
of  the  secret  preparations  iowaras  the  rebelJion, 
the  steps  talmn  in  it ;  and  many,  io  charging 
the  neMe  lord  as  the  principal  actor  in  foth. 
What  they  aav,  will  be  supported,  confirmed, 
and  illaatrated,  by  the  written  evidence. 

Ac  to  the  first  sort,  it  will  be  tedious  and  on* 
necessarp  for  aae  to  give  your  lordahipa  a 
detail  of  the  nansea  and  characters  of  each 
witoeaa,  or  the  particular  dcta  they  speak  to. 
It  win  be  sufficient  to  say  in'  general^  that  1 
don't  know  of  one  circnmatance  that  I  haTc 
opened,  which  will  not  be  fully  proved  by  some 
or  other  of  them ;  that  sonae  of  the  witnesses 
v^ere  principal  aotars  in  the  steps  leading  to  the 
rebellion,  as  well  as  m  the  pmecnting  of  it ; 
that  aome  have  been  long  ao^ainted  with  the 
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Erisoner,  seen  his  life  and  cbnTcrsalioii,  and 
ad,  from  his  own  month,  the  troth  of  many 
of  the  ^cl<  that  preceded  their  own  time ; 
and  hate  attended  his  person,  and  been  eye 
and  ear-witnesses  of  many  others ;  that  others 
erf  the  witnesses  have  heard  and  received  his 
commands,  felt  the  weight  of  his  power,  or 
been  employed  by  him  in  divers  of  those  acts 
f  of  treason,  wherewith  he  is  charjifed  ;  that  all 
bate  had  full  opiiortonities  of  knowinf^  the 
facta  to  which  they  will  be  called  ;  aud  none 
llave  any  imputation  on  their  characters,  but 
that  of  having  some  of  tbein  been  aceom* 
plicea  in  the  same  treason. 

The  written  evidence  which  the  Managers 
have  been  able  to  collect  and  produce,  consists 
of  letters  from  and  to  the  noble  lord.  The 
former  al-e  of  the  hand-writing  of  Robert  Fra- 
■er,  one  of  his  secretaries,  dictated  and  signed 
originally  by  himself,  though  the  signatures  of 
•Ome  appear  now  torn  off. 

They  were  all  written  during  the  rebellion, 
not  at  the  beginning,  when  the  prisoner,  sor- 

erited  by  the  sudden  appearance  of  the  son  of 
im,  whom  he  had  formerly  called  his  king, 
nrigfat  be  drawn  into  expressions  of  aflection 
and  seal  beyond  his  real  meaning,  but  after 
the  rebellion  was  grown  to  a  great  height, 
and  the  noble  lord  had  full  time  to  look  about 
bim,  to  foresee,  weigh  and  balance  all  conse- 
qoeoces  to  his  country,  himself,  and  his  fa- 
mily ;  and,  upon  the  whole,  had  deliberately 
cboaen  the  side  he  took. 

Of  this  sort  of  letters  there  will  be  many 
produced  to  yonr  lordships. 

One  of  them  written  and  sent  to  the  Pre- 
tender's son  himself,  dated  November  1745. 
The  signature,  and  some  parts  of  the  body  of 
it,  are  torn  off;  but  that  will  he  supplied  by  a 
copy  onder  the  same  secretary's  hand,  taken 
by  his  lordship's  own  onler. 

Two  others  were  written,  about  the  same 
time,  to  Mr.  Murray  the  Pretender's  secretary, 
and  to  Lochiel. 

Two  of  the  rest  were  written  to  the  prisoner's 
own  ton. 

Yoorr  Ibrdships  will  excuse  my  mentioning 
a  few  passages  out  of  them,  as  a  specimen  of 
the  whole.  That  to  the  Pretaider*s  son,  which 
is  itself,  in  the  Articles,  made  a  distinct  overt 
act  of  treason,  is  addi eased  to  him  by  the  title 
of  Moat  Royal  Prince:  and  in  the  conclusion 
caRf  bim,  bis  Royal  Highness.  It  mentions 
the  prisoner's  having  Men  made  a  general 
officer  by  the  Pretender  himself  above  40  years 
before ;  excnsea  his  incapacity  of  serving 
him  io  person,  by  bis  age  and  infirmities; 
and  hia  reaolntion  to  ^ve  him  the  next  mark 
of  bia  seal,  by  aendmg  hia  eldest  son,  the 
bearer,  to  venture  hia  life  in  bis  service,  with 
m  great  nomber  of  gentlemen,  and  heads  of 
lamilicSi  of  hia  clan,  and  800  of  his  common 
people. 

The  letter  to  Marray  it  to  engage  him  to 
becoae  bis  aon'a  patroo  at  the  young  Pre- 
ieDdar*>  court.  It  boasts  of  the  same  merit 
is  a— ding  fab  toa  and  cbm»  and  seti  out  hit 
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I  own  kmg  services  to  the  Pretender  in  the 
strongest  light. 

The  letter  to  1/oehiel  complains  greatly  of 
the  treachery,  as  he  calls  it,  of  an  honourable 
person,  in  eojgfaging  on  his  majesty's  side,  and 
of  the  mischief  his  conduct  bad  done  to  the 
cause ;  and  magnifies  hit  own  clan  and  tenricea 
to  the  Pretender. 

His  lettert  to  bis  son  open  the  secrets  of  hia 
heart ;  acquaint  him  with  the  association  ho 
had  formerly  signed  to  venturehis  life  and  for- 
tone  to  restore  ue  Pretender ;  informs  him  of 
the  promised  assistance  of  France,  the  com- 
mission from  the  Pretender  to  make  him  gene- 
ral of  the  Highlands,  the  more  favourite  patent 
for  a  dukedom ;  and  sets  them  all  in  a  light 
that  would  render  htm,-  as  he  says,  a  monster 
of  ingratitude,  if  he  was  not  attached  to  the 
Pretender  more  than  ever. 

The  rest  of  his  letters  are  written  in  the 
aame  strain,  and  founded  upon  the  same  prin- 
ciples of  treason  and  rebellion. 

The  letters  written  to  the  prisoner  are,  one 
from  the  Pretender^s  son  himself,  referring  to 
another  written  to  him  by  Lochiel,  Murray 
and  Clonie ;  and  one  from  the  prisoner's  own 
son. 

The  two  former  were  written  by  way  of  ac- 
knowledgment for  his  services,  and  to  engage 
him  in  an  open  personal  appearance  on  that 
side,  as  the  best  meana  to  secure  the  sncceas  of 
their  cause;  and  will  shew  the  Prelender'a 
son's  employment  of  those  persons,  with  whom 
the  prisoner  treasonably  corresponded. 

The  son's  letter  is  pan  of  a  correspondenca 
with  the  father  upon  the  subject  of  the  rebel- 
lion, and  was  the  occasion  of  the  letters  before- 
mentioned  to  have  been  written  by  him. 

M  V  lords,  I  have  now  done  with  that  ge- 
neral view  of  the  evidence,  which  I  proposed 
to  give  yonr  lordships.  1  would  not  anticipate 
what  the  noble  lord  may  say  by  way  of  de- 
fence ;  but  as  the  evidence,  on  toe  part  of  the 
Commons,  will  necessarily  mention  one  aort  of 
defence,  which  the  prisoner  formerly  made  nte 
of,  when  he  apprehended  his  person  in  imme- 
diate danger  from  the  president  and  lord  Lou- 
don, on  account  of  the  Praters  riting  to  join 
the  Pretender ; ' 

I  can't  help  jott  taking  notice  of  it  here. 
His  pretence  to  them  was,  that  his  cUm  waa 
raited  by  his  eon  alone,  witltout  hia  direction, 
and  against  his  command ;  and  that  the  whole 
conduct  of  the  clan  of  Fraser  was  an  act  of 
disobedience  in  his  son  to  him,  as  well  as  of 
treason  to  his  majesty ;  and  that  it  would  be 
hard,  that  a  peaceable  father  should  be  an- 
swerable for  the  guilt  of  his  ton. 

If  this  should  be  any  part  of  the  noUe 
lord's  present  defence,  I  shall  obviate  it  oidy 
ao  far,  as  to  observe  to  your  lordships,  that  it 
it  at  false  as  it  is  unnatural,  and  wdl  appear 
to  be  so,  not  only  by  the  parol  evidence  we 
shall  produce,  but  by  every  one  almost  of  the 

Erisoner's  own  lettert,  in  which  be  takes  to 
imself  the  whole  merit  of  his  son's  services, 
and  values  himself  to  tha  yoang  Pretender, 
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according  to  tbe  strength  and  leal  of  hb 
clan. 

What  remains,  my  lorda,  it  only  to  make 
a  few  obeervationt,  tending  to  shew,  how  the 
facta  and  the  evidence  I  have  been  atating  will 
maintain  tbe  particular  charges,  which  the 
Commons  ha?e  undertaken  to  make  good: 
for  which  purpose  it  will  he  necessary  Tery 
shortly  to  point  out  the  precise  nature  of  the 
charge  itself. 

It  contains  three  specita  of  treason ;  com- 
passing the  death  of  hia  miyesty :  levying  war 
against  him  within  the  realm:  and  corre- 
sponding with  the  Pretender's  son,  and  hia 
agents. 

As  to  the  first  of  these ;  The  wisdom  of  this 
constitutioo,  foreseeing  that  the  general  hap- 
piness must  be  moot  intimately  connected  with 
the  safety  of  that  royal  person,  and  providing 
against  toe  remotest  dangers  to  which  it  may 
be  exposed,  has  made  the  very  imagination 
of  tbe  heart,  when  dbected  to  its  destruction, 
an  act  of  treason :  But  as  the  intent,  by  itself 
alone,  can  be  known  to  none  but  tlie  ffreat 
Searcher  of  Hearts,  it  has,  with  equal  prudence 
and  justice,  provided,  that  this  imagination 
must  be  discovered  by  some  external  art,  which, 
in  the  ordinary  language  of  tbe  law,  is  called 
an  overt  act. 

Tbe  Commons  have  pursued,  in  thetr  im- 
iieachment,  the  hiw  in  both  respects.  They 
nave  charged  tlie  prisoner  with  that  traitoroua 
imagination ;  and  they  have  stated  many  facts 
that  manifest  it,  such  as,  by  tbe  established 
rules  of  biw,  have,  in  all  times,  been  held  suf- 
ficient. 

The  overt  acts,  particularly  charged,  are. 
His  entering  into  an  associatioo  to  raise  a  war 
and  rebellion  against  his  majesty,  by  the  as- 
sistance of  French  troops ;  his  correspoudinp^ 
with  a  Pretender  to  hia  niiyesty's  crown ;  his 
obtaining  two  commissions  from  the  Pretender, 
one  to  1^  general  of  tbe  Highlands,  and  the 
other  a  lieutenant-general  of  his  forces ;  his 
sending  a  treasunsble  letter  to  the  Pretender's 
son,  witli  expressions  and  assurances  of  that 
fidelity  and  loyalty  to  bis  fathor,  which  was 
doe  to  his  majesty  alone ;  his  sending  many 
other  treasonable  letters  to  his  fellow-uibjects, 
to  engage  and  persuade  them  to  join  and  con- 
tinue in  that  rebellion,  which  was  then  begun 
and  raged  in  the  northern  parts  of  this  kingdom ; 
bis  aasistiog  tbe  Pretender's  son  with  arma, 
and  sendiug  bis  own  son,  with  hb  clan,  into 
the  service  of  the  Pretender. 

Your  lordships  will  be  beforehand  with  me, 
in  distributing  tbe  varioua  matter  I  have  befofe« 
opened,  to  these  several  heads :  I  would  only 
observe,  that,  besides  tbe  evidence  arising 
from  the  witnesses,  which  will  appear  in  per- 
son at  your  lordships'  bar,  the  prisoner's  own 
letters  are  not  only  special  overt  acts  of  treason 
themselves,  but  will  be  the  clearest  proof  of  the 
most  material  of  the  others. 

When  tbe  prisoner,  in  tbe  fulness  of  his 
heart,  opena  himself  to  a  son,  whose  paru  and 
profidoBcy  w«a  hit  own  pridci  upon  a  ittlgect 


the  asost  of  all  interestinjgf  to  both,  to  the  fntnre 
aa  well  aa  present  happiness  of  his  family,  its 
honours  aiid  estate,  your  lordshipa  can  have 
no  possible  doubt  ik  tbe  reality  of  that  asso- 
ciation, those  honours,  those  trusts,  and  that 
attachment  to  the  Pretender,  on  which  be 
builds  and  oommimicates  the  resolution  he  had 
then  taken. 

When  he  writes  to  the  Pretender's  son  him- 
aelf,  then  in  the  capital  of  one  part  of  the 
United  Kingdom,  at  the  liead  of  an  army  of 
rebels,  acting  tbe  part  of  royalty,  and  subduing 
his  majesty's  faithful  subjects,  to  boast  of  hia 
former,  and  promising  him  future  loyalty, 
your  lordships  must  see,  in  tbe  clearest  manner, 
what  side  he  had  chosrn,  and  whose  life  and 
throne  he  was  striking  at« 

As  to  the  treason  of  levyinff  war,  'the  pri- 
soner seems  to  have  thought,  diat  nothing  but 
an  open  personal  appearance  in  arma  would 
bring  bim  within  that  sort  of  guilt;  and,  in. 
fact,  whether  out  of  greater  caution  on  that 
account,  or  from  peculiar  vicirs  of  manage- 
ment with  tbe  Pretender,  or  more  prohablj 
from  both,  be  seems  studiously  to  have  avoided 
that  particular  prvcinc  mark  of  treason.  Bat 
the  law,  which,  in  words,  though  not  in  piinish« 
ment,  distinguishes,  in  some  sorts  of  crimes, 
between  principals  and  accessaries,  makea  no 
such  distinction  in  this  of  the  highest  nature  ; 
thev  are  both,  iu  treason,  equally  criminal; 
and  tbe  various  acts  of  encouragement,  penua- 
sion  and  assFsiance,  given  and  done  by  him,  to . 
those  who  were  personally  engaged,  do,  in 
the  eye  of  the  law,  as  indeed  they  do  io  rea- 
son, make  their  guilt  his  own.    " 

The  last  species  of  treason  chaig^,  is 
founded  on  the  breach  of  a  late  act,  made  in 
the  17tb  year  of  hia  rosjesty,  on  occasion  of 
the  invasion  attempted  from  Dunkirk  in  that 
year,  in  favour  of  the  Pretender,  and  accom- 
panied by  his  eldest  son.  This  act  extends  the 
treason  made  by  the  act  of  the  13ih  of  king 
Willism,  of  correspotHling  with  the  PretOMler 
the  fatlier,  and  his  agents,  to  a  corres|Kmdence 
with  his  sons,  and  their  agents, 

Tbe  proof  of  this  treason  will  be  manifest 
to  your  lordships,  both  from  the  written  and 
parol  evidence.  The  same  letters  vvhich  af- 
ford such  conclusive  proof  of  the  other  treasons, 
are  direct  and  immediate  proofa  of  thia ;  he- 
aides  the  personal  interview  between  the'  pri- 
soner and  the  Pretender's  sou,  and  the  many 
more  personal  correspondences  with  the  Pre- 
tender's servanta  and  officers. 

J  have  now,  my  lords,  finished  all  that  I  pro- 
posed to  lay  before  your  lordships.    Tbe  great 
.variety  of  matter  must  be  my  exctne  for  the 
length  of  it. 

1  am  not  under  any  apprehennon,  that  tbe 
evidence  will  be  insufficient  to  convince  your 
tordshipa  of  the  justice  of  the  proeeciitkMi.  I 
am  more  afraid,  lest  year  lordships,  and  the 
worid,  shonkl  enquire,  Whv  all  thia  hwd  of 
evidence?  when  one  of  those  many  ftcts, 
fully  established,  woidd  be  enough  to  convict 
the  noUe  lord  ^  thit  highest  of  criaiei,^«nd 
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intr  down  npon  liira,  from  yoiir  lontihipt, 
that  be*«iMl  of  teulencei  wbicb  i*  Ibe  codh- 
^DeiiMol'it.  If  ibut  qnatiooihouMbfl  ubed, 
the  utiTBr  I  would  give  10  it  should  betliortly 

Ihik; 

Th«  Mvu^vra  did  not  Ihink  it  coDsiiUnt 
with  llieir  duty  lo  tha  pommoDv  of  GttH 
Briuun,  (rhote  commanila  Ihey  are  la  exeeule ; 
tbtt  r«|[ard  they  owe  lo  yoDr  lordaliipa,  at 
wboM  twr  they  are  Id  mecute  Ihote  coni- 
mtmdt ;  nor  to  the  people  of  Great  Britain, 
wham  Ibe  Commona  rcpreaeot,  and  who  are 
greatly  inteTceted  in  the  eTeat  of  Ihii  impeacli- 
meot;  toaoppreia  any  part  of  that  eTidence, 
axtanaiTe  ai  it  it,  which  eaina  to  ibeir  know- 
k^,  malarial  to  tho  priuuer'*  caiiae. 

The  Coramooi  have  thougbt  ibia  a  inalter 
woriby  their  own  interpwiliaB,  and  therefor* 
hire  taken  it  ioto  tbair  own  hand!),  not  to  de- 
prin  the  iwUe  lord  of  any  lagal  defenee:  The 
vudmr  of  the  Cummou,  a^  yoar  brdtliipa' 
JmUcv,  will  aeeure  bim  aninit  any  duger  of 
m  thvy  wanted  that  otL- 


rt  kind  ;    not  becana 


nary  courti  of  juatice;  for  far  would  it  be 
from  them  lo  throw  tfadc  weight  into  the  acale 
of  endanee ;  but  beoause  of  the  wide  exten- 
tim  fHt  Ibo  prisoner  haa  bad  in  ibia  great 
Kcne  of  treawn,  aa  it*  contrirer,  promoter, 
h4  flniriur,  io  far  aa  Prorideoce  auffertd  it 
I*  go. 

nolo  your  bnlablpa,  the  Managen  did  not 
tUnk  it  becoming  them  to  prejodge  yonr  opi- 
Bioa,  or  de^ee  your  lordihipi  or  that  full  day^ 
light  in  wbieh  the  Crimea  of  thia  brri  appeared 
to  tbem,  andof  ihalgreatenofall  aatiatactione, 
wkicli  every  judge  would  with  to  hate,  in 
erarj  eanae,  of  being  certainly  right  in  tbe 
Nrttmu  he  ii  to  pronounce. 

Af  m  the  people  in  general,  it  ia  of  no  imail 
■MMnl,  that  they  ahonlMe  enabled  to  behold, 
■■  «0e  view,  the  pernioiDDi  aebemea  that  hare, 
ftr  many  yean,  been  concertinR-  between 
Room,  Fmnoe,  and  unnatural  tnitora  at  home, 
thattlMj  miiflitMB  a  rebellion,  which  tbcy  hate 
M  Intdy  and  lererely  felt,  traced  in  some  mea- 
nnloilaaource;  andbefotly conrinced,  Hut, 
wUbt  tbny  are  tbemselTCS  enjoyinif,  at  iheir 
Mrie^  and  ten  ollen  asleep,  their  rdijrioo,  their 
Vbtrtian,  ud  their  propettiea,  under  itie  prulec- 
dMoirtliebestefpnBces,andIheinflnenoeofilie 
wiaaat  oonstilnlion,  tbey  hare  eaemiea  bath 
■Inad,  and  within theirownnalireoountry,  who 
uCcaMtatally  awake  tor  the  aobveniion  of  them 
ail;  and  learn  this  cerlatn  truth,  which  should 
be  nBprJuied,  in  eterbating  chanctcra,  nn  the 
niBd  uf every  Briiun;  that  tiiereis  noeffeclaal 
MCurity  at^niat  iboae  delermtncd  and  perpe- 
taal  enemies,  but  in  a  rigilant  and  firm  union 
ofhoaeM  men;  and  be  penrasded,  that  ererv 
inrwint  t»  prevent,  weaken,  or  dinolve  iucL 
aa  IMIOD,  b  lilile  lew  than  tresion  in  itsbegin- 
titf,  MM,  if  it  takes  effect,  must  end  in  a  real 
MMemM  one,  the  worst  that  can  liappen  to 
Ois  KM  ot  ribetty,  the  total  destruclion  of  this 
leyil  ftBUy,  and  of  this  happy   eitaUith- 
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Sir  Joka Strange.  My  lords;  the  Managers 
do  nut  lliialc  it  neceiaary  lo  take  up  any  murs 
of  your  lordships'  time,  by  way  of  geneni 
opciiintfor'lbiscasei  but  propose  to  go  directly 
lo  iltcir  uridence :  and  tbe  drtt  witness  wa  de- 
sire may  lie  called,  i»  Robert  Clievis,  urSTur- 
inun,  van.  >  near  neighbour  of  tbe  impeached 
lord,  liiii  due  at  a  very  great 'distance  from  hb 
way  of  thinking  or  aciing. 

Lord  Lofot.  My  lords,  I  hare  not  had  ihe 
ii.ie  of  mvlimbttheae  three  yean:  I  cannot 
see,  I  cai'inot  hear ;  and  I  b^,  if  your  lord* 
ships  baT«  a  mind  1  should  bare  any  ehaoM 
tnr  niy  life,  that  yon  will  allow  flthar  my  couit* 
sel  or  KoliNtors  to  enamine  my  wilneaaea,  and 
to  cmss-esamine  those  prodnnd  on  behalf  of 
the  crown,  and  to  take  nota. 
.  Ijrrd  Sieli  SltKord,  What  yonr  lordslup 
say?,  if  1  uodersUud  you  fi^ht,  is,  tint,  by 
rensoD  of  your  am  and  ioGrmitiea,  you  cannot 
•■xainioe  Ibo  wilaeasea  yourself;  hut  ptay,  that 
cil!it;r  yoUT  counsel  or  aolicitora  might  hare 
liberty  locroos-ezaniine  tbe  witneasea  aq^aiost 
you,  and  to  examine  yonr  own  witnesses.     It 


t  the  kiioVn  and  clear  law  m  these  cate*  ;  and 
1  lUd  a('<)iiaint  your  lordship  with  it,  in  wlitt  I 
nitiiliiincil  to  yon  st  ftiat,thBt,  by  Ibe  oi-dcr  of 
tUid  Jluuse,  you  had  counsel  and  aoliciton  ns- 
^^u  i>i;d  yoii,  who  bad  liberiy  to  aasiit  you  in  all 
maiti^r^'or  law  that  might  ariaein  the  courne  of 
yonr  iriul',  but  that,  bjr  the  known  rules  ofluw 
in  i>r-ii;t!«jiii^  of  this  kind,  they  have  not 
llliti  ty  III  assist  you  in  matten  of  fad,  or  in  the 
rxjtiimation  of  witnesies.  As  lo  taking  notes, 
1  Ir.ivc  uliaerred,  that  one  of  your  solicitors  baa, 
duiiiii;  ilir  lime  that  the  Uanagm  for  (be 
lloiiSL'  if  Commona  have  been  spoking,  taken 
nufes ;  atiil  that  bas  been  allowed. 

Lord  Jjtral.  My  kirds,  it  is  impoaaible  for 
int  then  to  make  aoy  defeoce,  by  reason  of  my 
intinniiie^.  1  do  not  see ;  I  Mliolbear;  I 
catiie  t)i>  tu  your  lordships'  her  at  the  btxard  of 
my  IiIl- ;  I  fainted  awavaeveral  times,  1  got 
(ipso  early ;  I  was  up  by  n>nro'eloek  this  mum- 
in^  ;  Biiit  lam  n  weak,  that,  if  I  am  deprived 
of  ilieasiintancel  ask  for,  yonr  lordships  may 
do  as  you  pl«aae ;  and  it  is  impossible  lor  me  to 
make  any  defence  at  aH,  if  yon  do  oot  allow 
my  counsel  or  solicitors  to  ezai^inn  the  wit- 
nesses,    Iwill  themfore  submit  myself  to  the 

£.  H.  S.  Gentlemen  of  the  Bouse  of  Com- 
in'ins,  you  have  beard  what  has  been  asked  by 
my  lord  Lovot,  n  ilh  his  reasant  for  it :  havtt 
veil  aDy  tiling  to  offer  on  that  bead  ? 

Sir  IV.  Ynnge.  My  lords,  it  liaa  been  deter- 
mineil  iiy  your  lordibips,  that  Ihe  prisoner  at 
lilt!  harL'unnot,  in  tb is  case,  be  allowed  coiin'^1 
til  nssisl  liiin,  except  in  malteis  of  law :  am), 
Hs  tlini  T-^b— .np.tr  be  per(  of  the  law  of  the 
hunt.  »lialcM""inctiaaiion  (be  Ualiagen  may 
hdve  lo  indulge  the  noble  lord  at  the  bar,  it  i* 
nniio  our  power  to  depart  from  the  law  of  the 
land.    We  tlierefore  hope  yoor  locdthipc  wilt 
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•zcuse  111  in  noteonMOtiDg  in  what  ii  eontrary 
lo  the  law  of  the  land.  \V«  cannot  do  any 
Mng  of  this  kind  without  repairing  lo  our  ewu 
Botiae. 

The  Witness  being  produced, 

Lord  LoTMi.  My  lords,  I  obiect  to  this  wil- 
■ess  being  examined,  bccsMse  he  is  a  tenant  of 
mine;  and  I  am  informeil,  that  my  tenant 
cannot  be  erideace  against  roe.* 

*  Mr.  Hume,  in  his  Commentaries  on  the 
Law  of  Scotland,  speaking  of  the  admissibility 
of  wirnesses,  says : 

**  The  second  ground  of  disqua1i6cation,  is 
that  of  partial  favour  o^  affection  to  the  prose- 
^ator's  cause,  which  may  be  inferred  on  se- 
veral grounds,  but  chiefly  that  of  relation  to 
the  pi*oiiecutor,  or  such  a  state  of  dependence 
on  him  as  may  naturally  beget  a  dispnosition  in 
the  witness  to  ado{H  his  enmitiea,  or  to  favour 
bim  in  his  pursuits  and  desires.  But  as  to  the 
latter  of  these  sources  of  partiality  ;  happily 
tlie  condition  of  the  inhabitants  of  IScotland  has 
in  this  century  undergone  lucb  an  alteration 
for  the  better,  through  ibo  nurture  and  pro- 
tection of  humane  and  equal  laws,  which  are 
eaaily  entbrced  in  the  most  distant  quarters  of 
the  kingdom,  as  reduces  this  section  almost  to 
a  blank  ;  and  makes  it  needless  for  me  to  en- 
gage in  those  controversies,  so  frequent  in  our 
older  practice,  respecting  the  competency  of 
the  prosecutor's  servants  and  retainers,  his 
tenants  and  vassals,  or  persons  in  anywise  sub- 
ject til  his  |)ower  or  jurisdiction.  Whatever 
i^ay  have  bt'eu  the  nulions  oi*  former  times  on 

Snedtions  of  ihinsort,  (and  I  think  it  would  be 
idicult  to  produce  an  uniform  or  consistent 
train  of  judgments  respecting  them),  every 
such  inferior  person  is  a  good  aod  uncxception- 
ibie  wttuess  now ;  since  ail  the  lieges,  dawn  to 
the  lowest,  are  equally  secured  as  their  ftoite- 
riors,  to  whom  they  stand  related,  in  the  free 
and  full  eiyoyment  of  all  their  rights,  and 
aguiob't  any  risk  of  injury  or  oppression.'* 

**  ]n  regard  to  those  of  the  |)annel,''  Mr. 
Hume  aays,  '*  it  admits  of  less  duubt,  and  the 
public  interest  r^uires  it,  how  unwelcoroc  so- 
ever the  necessity  of  having  recourse  to  them, 
that  they  hate  no  exemption  of  answering  aa 
witnesses  against  bim,  if  the  prosecutor  t»haU 
see  cause  to  call  on  them,  for  the  ends  of  jus- 
tice. In  the  trial  of  the  noted  major  Weir, 
April  6th,  1670,  his  eldest  sister  Margaret 
swore  that  she  found  him  in  the  fact  of  incest 
with  their  sister  Jean.  William  and  David 
Adatn,  were  witnesses  against  their  brother, 
Andrew  Adam,  Feb,  I20tb,  1710,  in  his  trial 
for  \ovirery.  In  tlie  trial  tpo  of  James  Mae- 
uair,  in  the  Court  of  Admiralty,  March  4th, 
14th,  15lh,  1761,  for  sinking  an  insured  ship, 
the  J  udge- admiral  determined  tbia  question,  on 
^n  oltjiction  moved  by  the  witness  fur  himself. 

*  The  judge  having  advised  the  above  olijec- 
'  tioo,  repels  the  same,  and  finds  that  he  is 

*  «t)mpe!]able  to  j^ive  evidence  against  hia  bre« 

*  Hier.'    Nay,  wore ;  for  any  authority  that  I 


L.  IL  S.  My  lord  Lovat,  there  it  no  rule  of 
law  for  that  in  England. 

Lord  Local,  My  lords,  I  am  told,  ihat  there 
is  an  act  of  parliament,  that  no  vassal,  tacks- 
man, or  tenant,  shall  be  a  witness  against  his 
lord. 

L,  IL  S.  Your  lordship  will  please  to  name 
that  act  of  parliament. 

Li»rd  Lovat,  My  lord,  I  am  told  it  it  in  the 
first  year  of  king  George  the  1st,  cap.  19. 

can  find,  this  rule  b  not  subject  to  an  absolute 
exception  in  the  case  even  of  those  nearest  of 
all  relations,  in  whose  persons  nature  roost 
suffer  the  ^atest  violence,  in  being  put  to  this 
extreme  trial  of  their  truth.  V  say  not  an  ab- 
solute exception,  for  although  we  will  not  com- 
|iel  tlie  child  to  bear  evidence  against  the  pa- 
rent, if  he  (M  that  just  reluctance  to  avcb  en 
office,  which  may  put  him  in  hazard  of  pefjory, 
[Itis  ownlioned  in  the  Lord  Advocate's  Re- 
port, reUtive  to  theMpeal  in  the  case  of  Nairoe 
ami  Ogilvie,  in  176d  (see  it  in  this  Collection), 
that  he  had  intended  to  use  Ogilvie's  mother  as 
a  w  itnt'ss  aguinat  him,  and  only  abstained  from 
fear  of  lengthening  the  trial,  and  in  the  belief 
that  the  {leimels  wouhl  call  her  in  exculpation  ; 
which  they  declined  lo  do] ;  yet  is  he  a  re- 
ceivable witness,  if  he  be  willing.  And  here  I 
appeal  to  lliecaae  of  James  Macminn,  Decem- 
ber 3  ist,  1711;  whose  two  sons,  George  and 
James,  were  produced  as  wimesses  against 
iiim,  in  his  trial  for  murder  under  trust ;  thoogh 
I  must  take  notice  that  the  pannel  had  con- 
fessed, and  these  young  men  were  interrogated 
only  concerning  the  corpus  delicti,  and  their 
own  assistance  in  concesliiig  the  body  of  the 
deceased.  It  seems  not  to  be  clear,  whether, 
in  the  practice  of  former  iimes,  even  a  wife 
might  not  be  called  as  witness  against  her  kos- 
band.  For  I  observe  that  in  the  trial  of  Hut- 
chinson, Tenant,  and  others,  for  tlieti  end 
house- breakintr,  use  was  made,  without  any 
objection  having  been  stirred,  of  the  testimony 
of  En|ihan  Smith,  the  wife  of  Tenant,  at 
well  as  of  Christian  Foreman,  his  daughter-in<» 
law,,  August  10th,  1714,*'  [Fountaanball  i»« 
Ibrms  us,  (but  tliis«  lie  says,  was  complained  of 
as  a  pen-ei-sion  of  law  at  tlie  time),  that  in  tiM 
trial  of  Douglns  of  Alains,  before  the  privy • 
council,  for  resetting  traiion,  his  wife  and 
chihiren  were  made  to  bear  evidence  agaiaat 
him.  October  14th  and  I5th,  1684], «'  though 
it  is  tnie  that  tlie  questions  put  to  her  related 
chiefly  to  the  guilt  of  the  other  |wnnels,  which 
was  however  very  nearly  connected  with  that 
of  iier  husband.  In  the  later  case  of  Smith 
and  Brodie,  August  S7tb,  1788,  which  waa 
mnch  of  the  same  nature,  the  Court  are  said  to 
haie  been  of  opinion  eo  the  one  side,  thai 
Smith's  wife,  even  if  wilting,  coold  not  he  al- 
lowed to  give  evidence  against  her  husband  ; 
and  on  the  other,  that  she  was  a  good  witncaa 
against  Hrodie,  who  wee  under  trial  lor  the 
same  fact,  and  on  the  same  indictment.  Tbtaa, 
thesifuaiionof  a  wife  b  peculiar  in  the  law,  and 
diilercui  from  titat  of  ao^  otlitr  of  the  paniudV 
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Then  tbe  Clerk,  by  dii^djun  of  Hie  1jin\ 
UikIi  St(iriTd,  reid  lli«  title  of  ihe  acl  of  |iar- 
Wiwut  pMml  ID  tim  firtl  ytu  of  iiis  tale  mi- 
jnty  kJD^  George  the  ur,'iutituled, 

"  An  Act  (be  encoiiragin;  all  luptrion, 
viuali,  Undloni*,  uil  tenanlj,  in  Sunilaoil, 
who  doud  tliall  rootinue  in  their  duty  nnJ 
Inyalty  to  hi*  mije«ty  king;  C.torge ;  bh'I  Fm 
diicoura^ng  all  HUjierion,  vaiuti,  and  land- 
lord!, and  tenants,  tlier«,  trlio  liara  licen,  or 
•ball  be,  gaihy  of  rebellioui  practices  a^iniit 
bla  iaid  niijeMy  ;  and  for  making  void  alt  frau- 
dnlml  mUik,  tailzie*,  and  cmtTeynncni,  mndp 
there,  for  bamnf;  ur  ekoluilin;;  tlic  eSbcU  uf 
fbrfeitUNi,  Ihal  iniy  hare  beeci,  or  shall  be,  in- 
curred there  no  any  auch  account ;  as  also  fur 
Cillii^f  anj  inspected  panon  or  penoni,  nho*e 
CUalai  or  principal  retideoce  are  in  Srulland, 
to  appar  at  Edinbarq;h,  or  where  it  ibalt  be 
judged  rxpedieiit,  to  tind  ball  fur  ibeir  gtiod  l>e- 
baviuor,  and  (br  the  better  dwarwiogdiialfected 
petaoiia  in  Scotland." 

And  alao  tha  fint  aection,  whereby  it  is 
nacted, 

<■  Tiat  if  any  of  hit  majetly'a  aabjecia  of 
Great  Brilain,  ha*ing  laooi  or  tenementi  in 
licotlaaid  Bt  pniprfl^  or  iMperiority,  hai  been, 
nr  iball  be,  guilly  of  lii^h-lrenson,  by  holding, 
^itartaiDinif,  or  kacpia|^  any  intelligence  or 
correEponilence  in  pei»oii,  nr  b^  letters,  mea- 
aiiires,  or  oilierwiw,  with  the  said  Pretender,  or 
with  any  person  or  peraoDi  employed  by  him, 
fcnontng  luoh  (lerauu  ti)  be  «o  employed,  or 
ahall,  by  bill  nf  exchao^^e,  or  othenris^,  renit 
•r  p«y  any  sum  or  aunti  of  nniney  for  ll>e  um 
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or  fNciM  of  tlie  said  Preitmder,  knowing  %aA 
money  tobe  fnrsDcb  nBeoraerriee  }  and  I  bat 
wheiber  the  said  facta  er  thiogi  l>e  done  wi^iin 
or  wiiboul  Ihia  realn,  or  ling  lH>en,  or  sball  ba, 
adherent  to  the  said  Pn:l«idcr  in  tbi*  realm. 
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■ear  relation* ;  in  a*  innch  a*  the  objection  lo 
ker  ii  abaotute,  and  ba*  no  dependence  on  the 
ditpotitJOD  of  the  woman  to  take  advantage  of 
tbe  dediuature  which  the  law  allow*  iter.  And 
tmly  there  aeemi  to  be  great  reason  for  aetting 
lier  aside  on  aucU  an  occasion.  For  if  she  be 
willing  la  appear  in  the  trial  of  her  husband,  it 
■an  only  ba  from  one  of  two  moilvo* ;  out  of 
■CediOB  to  liim,  and  to  save  him  by  liar  per- 
jury, or  else  to  convict  him,  for  the  nlufaction 
•rbatrcd  and  refenge. 

"  £teo  with  respect  to  a  wife,  one  ciaeption 
■oat  bowerer  be  allowed,  that  of  a  praaeGutioD 
■t  iiMlairr  of  the  Lord  Advocate,  ibr  a  crime 
MBBitttd  by  tbe  hualHuid  against  the  woman 
bctssif ;  for.  In  such  a  case,  aha  may  ba  a  ue- 
■aMary  witncaa.  Accord  iagly,  January  1604, 
in  Ihe  trial  of  Blliot,  Nicolaen,  anil  Maxwell, 


_ _  f  Nicolwrn  _. 

tiaia  t  though  these  two  person*  did  not  de- 
pOBtaa  wilMMW,  lo  tbe  special  aatise  on  ibe 
trill ;  yet  it  iom  nppur  tliai  tbe  deposition  of 
lh»  aislar,  and  the  dechtrstion  of  the  wife  re- 
apcding^eUaelHMMlefthereoeipt  forpoltnn. 
Ml  bwo  emilled  in  presence  of  the  Court,  and 
•he  fotty-flre  aasizcn,  en  Ibe  23d  of  January  t 
ami  tbit  these  wrilinga  wera  produced,  and 
gifa«  is  aiiitencr  ia  the  trial,  tn  tbe  39[h  of 
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elscwliere  ;  ercry  such  offender,  wlio  ahull  be 
ilicreofdiily  convicted  and  atiainlfd,  shall  be 
liable  lo  tbe  paint,  penallir*,  and  forfeitures  fix 
high-treason.  All  and  ererv  Tassal  and  vaaialf 
in  Scotland,  who  shall  conttone  peaceable,  and 
in  dutiful  allegiance  to  hie  majesty,  his  bein 
and  successor*,  holding  land*  or  tenement*  im- 
mediately of  the  crown,  shall  be  vested  and 
seized,  and  are  hereby  enacted  and  ordained,  to 
hold  the  said  lands  or  lenemenis  of  bis  ma- 
jesty, hi*  heirs  and  successors,  in  fee  and  here- 
lage,  forever, by  such  mantier  of  holding,  aa 
any  auch  olTeader  held  such  lands  or  tenements 
of  the  crown  atthe  timeoriliealtainderofsndh 
offender:  and  nliere  lands  or  lenemriils,  be- 
longing In  any  such  peaceable  and  dutii\il  sub- 
jects to  hi*  majesty,  his  betn  and  successors, 
lie  within  any  regalitv  or  constabulary  in  Scot- 
land, the  saine  shall  be,  and  they  are  hereby, 
dissniTL-d  (Vom  erery  lucb  r^«lily  or  consta- 
bulary fur  eter:  and,  in  tike  manner,  all  and 
every  tenant  and  tenants  in  Scnilaad,  who  shall 
continue  peaceable,  and  in  dutiful  allegiance  to 
bis  majesty,  his  lieifs  and  successors  aloressid, 
liruicking  end  occupying  any  lands,  milns, 
mines,  woods,  Hshtng,  or  tenements,  as  tenut 
or  tenants,  tncksmhn  or  tacksmen,  from  and 
undor  any  such  offeuiler,  shall,  and  they  are 
hereby  onlained  to  brulcb  and  occupy  alf  and 
every  such  lauds,  mines,  milns,  woods,  fish- 
ings, and  tenementH,  tbr  the  space  oflwu  year*, 
ur  crops,  to  be  accounted  from  and  after  nich 
attainder,  freely,  without  payment  uf  any 
rent,  duty,  or  service,  fur  Ihe  4Bid  two  years 
ur  crops :  and  tbe  Court  of  Exchequer  in  Bcoir 
land  is  hereby  authorized  and  required,  ou  pro- 
ilnctioD  of  any  such  attunder,to  revise,  coin- 
pound,  and  paa*  signatures,  and  ttiat  with- 
out paying  any  composition,  in  favours  of 
every  siicli  vassal  Or  vassals,  and  hi*,  her,  or 
Iheir  heir  or  heirs,  of  the  tald  land*  and  tene- 
ment i  above-mentioned  respectively  to  be  hnl- 
deu  nf  his  mnjosly,  his  heiia  and  successors,  i a 
fee  and  heretagr,  tbr  ever,  and  by  such  boldinga 
aa  ia  abovr-nirutioned,  with  clauses  of  iVvM 
Dmnal,  and  (nhere  suchjland*  or  leuemcnH 
bold  ward  nr  fewciini>Hiriiaj;io,or  with  clauaes 
irritant)  will)  change  of  holding*  from  waird  to 
taxed'Waird,  nccordine  to  tlie  rules  now  ob- 
served in  the  Court  of  Gxcheouer  In  Scotland, 
dispensing  with  recognition  aud  clause*  Irritant 
in  favours  of  the  crown  ill  time  coming,  in  tfall 
roost  amjile  and  best  fnnn,  to  iba  end  thai 
chartours  and  infeflmeoU  may  be  thereupen 
duly  exped." 

And  also  the  ninth  aeetion  i  wbcicby  it  ie 
"  Provided  always,  and  be  it  enaded,  by  At 
authority  aloreuid,  that  no  person  or  pmims, 
who  may  reap,  or  have  any  benafil  or  advaa* 
tage  by  tba  attainder,  coovicliou,  s"  '—'—' 
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by  Tirtoe  «f  till!  act. 


afwypAaonar,  .    , 

■lull  DC  captUc  M  being  ■  witocaa 

anintt  id;  nmoa  or  mtmu,  b, 

tundw,  coufietwo,  or  forfeiture,  any  bcnetii  I  orMfacrwiM? 


Lord  Lottt.  Hy  lorib,  I  bcf  tbii  witiwn 
miy  be  aikeil,  ^Vbetber  he  holii*  aoy  luids  of 
BtB,  or  wilfain  xay  rr^itj,  dtSer  bj  nick,  Icuo, 


rhailk 


L.  H.  S.    Mj  krd  Loni,  an  tboM  Ibo 
dauscoynarlordibipmnn**  orwiM  joohate 


_.  _' claiue  rMcl  ? 

LonI  Lovat.    Slj  lord,  that  ia  wbal  I  mMO. 

L.  H.  S.  What  vDur  lordahip  iuaitu  upuD 
u  me  to  bv,  Ibat,  by  tbia  act  of  parliB- 
x  yoa  underalanil  it,  ■  portoo  wbo  i*  a 


L.  U.  S.   Do  you  bold  any  Uada,  eitkar  by 

'    '    "  m  my  lord  Loral? 

ck  of  laud  from  bj 


tenant  nr  tuclumau  to  aoy  lord,  if  hii  lord 

enoTictrd  of  rctwllion,  and  *uch  tenan 

pcaccablF,  llie  tenant  ia  diachar^cd 
yean  rent  uf  tho  lands  bdd  by  him. 
ilie  uiuih  Kclion,  no  perwo  can  be  a  wiines*, 
vLo  may  reap  or  have  aoy  brnefil  bythe  at- 
uinder  of  ilie  peraon  he  »  to  bo  a  wilneaa 
ayainat.  1  am  uot  now  ([oing  to  ^ire  any  oni- 
ntoD  upon  Ibat  aection,  ndtber  ia  it  proper  luat 
I  aliould ;  but  it  ia  ueccNary  for  me  to  inform 

e)ar  lordahip,  tfaalitiaiDCtimbent  npoo  yon  to 
y  •  fouDdaiion  of  bet,  to  ahew,  that  the  per- 
■OD  produced  aa  a  witncaa  ia  a  tenant  or  lack** 
man  uudrr  your  lordaiiip,  witliio  tbe  deacrip- 
tioB  of  ibia  aeiof  parliament:  and  your  htrd- 
•bip  may  cither' pron  tbii  tut,  by  calling  wit- 
■e«ea  of  your  own,  for  thai  purpoae ;  or  by 

Suiting  the  qufstion  to  (be  peraon  noi*  pro- 
■CMl  by  the  maoagera.  Has  your  htrdihip 
any  wiioeaa  to  prore  Ibia  fact ;  or  will_yau 


LordZoMf.    I  win  aakitofthiagenllemaQ.' 

L.  H.  S.  Gentlemen  of  tbe  HauaeofCom- 
IWMN,  Hate  you  aoy  otijection  to  my  lord  La- 
vat'a  asking- the  queatioo  ofthiawitoeMF 

Alt.  Cn.  Hy  Ionia,  ««  bate  no  oi^action 
to  hating  that  quertion  aaked  of  tbe  witneaa. 

L.  H.  S.  Ai  the  queation  ia  to  tbe  cvmpe- 
taocy  of  tbe  vtilneai,  aod  be  ii  to  bo  examined 
unicbinif  thit,  he  i*  nut  now  to  be  sworn  aa  ■ 
wilneaa  in  chief;  but  the  oatb  ia  to  be  admi- 
Biatered  upon  a  Voire  Dire. 

Then  tne  witoeaa  wu  awora  by  the  foUow- 
ingoath 


laaaalafTc,  leaae,  r 

Chmi.    1 
loTdLotaL 

L.H-S.  Youaretoaoawertolbewbolaof 
the  qucatioo,  whether  you  hold  any  laod, 
either  by  tasialage,  leaae,  or  tack,  of  my  lord 
LotatF 

. .      ,      CAetu.    I  Deter  had  a  leaae  from  my  btid 

'""1!!:!'""  I-'»l;  I  «"  i"  posaeaaioD  of  a  Ikrn  ^  bis 
there,  which,  by  hi*  uwaoooaBol,  waagiten  to 
other  people;  but  I  neter  had  a  iMaa  from  him. 

L.a.S.  Did  yon  hold  that  land  of  ny  hnl 
Lotal? 

Ckith.  Tbe  firm  betooged  to  my  lord  I^rat. 

1.  U.  S.  Huw  did  yen  bold  it  of  him  -,  by 
lack,  or  leaM,  or  how  t 

Clieiu,  It  wai  ceded  to  ne  by  other  people, 
wbo  were  in  poaanaion  before  me, 

£.  H.  &  Did  you  bM  it  by  leaae,  at  tmdt, 
or  io  what  manner  F 

tM&,  ft«n 


CAmii.  1  oetar  bad  any  leaM,  o 
llMhrd. 

Att.  Gtn.  Do  yoa  dow  hold  any  taoda  fnn 
my  Ion)  LotaL 

CkntM.  Na,'IheUneMofbim. 

Att.  Gat.  Han  yoa  beM  any  hada  of  Un 
since  tho  besinning  of  tho  refadliOD  f 

Cknit.  I  bave  bdd  none  ainee  tba  begia- 
ningof  ibe  tobcllioB;  Mrboenin  poaaeHoa  of 
a  ton  of  land  under  him. 

All.  Gen.  Hy  lorda,  I  aboiild  be  glnd  io 
know  of  tbia  wilneaa,  whetber  bo  boUa  aoy 
landa  wilbin  ibe  regality  of  Lovat. 

CAeeii.  No,  1  bold  no  landa  of  my  lord  Lorct 
tbore:  I  had  that  amall  htm  X  beliire  men- 
Lord  CAoiMMdeJcy.  Hy  hirda,  tbe  qufMien 
pw  Io  the  witneaa,  at  flnt,  was,  whetber  be 
LcM  any  landa  of  m*  lord  Lotat,  either  as 
▼aaaal,  tenant,  or  tacnman,  acconlia^  to  tbe 
ileocriplion  mentioned  in  tbe  act  of  parham 


motion  meni 
lif  hedoea, 


within  the  de- 

"  You  aliall  true  answer  make  to  all  auch     scriplion  lhei«  mcDlioaed.    He  baa  teld  your 

^tHMions  as  shall  be  demanded  of  yau;  and     lanlahips,.tfaahe  doaa  nothoU  any  landa,  by 

yon  ahall  speak  tbe  truth,  tbe  whole  truth,  and    tack  or  leaae,  fram  my  lord  Lorat.    Hy  lorda, 

nothing  but  tbe  Irutb.    80  hdp  you  God."  * "—  '' '■ ' '—' 


.ip«,I 


L.  II.  S.  My  lords,  aa  my  lord  Lorat' 
voice  ia  low,  wbateter  questions  bis  ■ -'-■^' 
hu  to  a^  of  this  gcnlleman,  your  Utr 
presume,  irill  (as  yon  did  upon  a  fomer  nccm- 
aioo)  let  my  lord  Lovol  propoae  ibeqiMation, 
and  let  the  clerk  repeal  it  to  your  lordships, 
and  to  tlie  wiinen.  M^  lord  Lotat,  you  will 
now  propose  the  queatioD,  and  tbe  clerk  will 
'repeat  it  to  my  loido,  and  tbe  witneaa. 

Lent*.  Ay,  ay. 

Then  one  of  the  derka  wea  awora  to  make 
true  report  of  what  ahouU  ba  aaU  by  tba  pri> 


I   pray  that  tba  qoesUon  may  be  ■ 
hiai,  wbcthtt  be  bolda  any  landa  of  my  k 
Lovat,  either  by  Tasaalage,  lack,  or  leaMf 
r    IT  o   c:- I.— •! —.u..  . 


L.H.S.  Bir,  yoa  beartbe  qucatioa  prapond 
hy  ibe  tioble  lord.  Do  yoa  boM  any  landa 
uader  my  lord  l«Tat,  aa  taaaal  f — Cknit.   No. 

L.  H.  S.  Do  yoa  bold  say  Isada  npdw  ny 
lord  Lotat,  as  leoaut  r— CAeaw.  No. 

L.H.S.  Do  you  bold  any  lands  nadsraiy 
h>rd  Lotat,  aa  tacksman  r—Ci«Mi.  No. 

Lord  Tmlbot.  Hy  lonta,  I  dmira  tbb  witneaa 
may  he  asked,  whether  ba  apprahtndiliaaan 
Kceite  any  benefit  under  thiaactol'patlis mart, 
by  my  ioA  Loral'i  b«ng  ooanctcd  of  Ugh* 
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L,  H»  S,  8ir,  you  hear  tbe  qoeftiou  asked 
by  the  »oble  lord. 

Cketfit,  I  never  beard  tbe  act  of  parliament 
mentiooed  till  Ibis  day :  I  know  of  no  benefit  I 
am  to  reeeif  e  under  it. 

L.  If.  •$.  I>o  you  know  of  any  benefit  that 
you  are  to  receive ;  or  do  you  apprebend,  tbat 
you  can  receive  any  benefit  from  tbe  ooovictioo 
of  oay  lord  Lovat  ?— CAevit.  No. 

X.  U.  S.  Do  you  bold  any  lands  at  all 
within  tbe  regality  of  LofttP— CAevit.  No. 

.  Proclamation  for  silence. 

Lord  Lovat.  My  lords,  I  beg  this  witness 
laay  be  asked,  whether  he  owes  me  any 
moaey  ? 

Att,  Gtm.  BIy  lords,  on  behalf  of  the  Com* 
moot,  we  do  object  to  that  as  an  improper 
question,  becauae  1  must  submit  it  to  your  kwrd- 
niipa,  that  no  question  is  proper  to  be  asked, 
hot  what  tenda  to  the  diaoovery  of  something 
OMterial  to  tbe  point  in  controversy.  Now, 
Biy  lords,  the  question  proposed  to  be  asked,  be 
it  answered  one  way  or  the  other,  cannot  tend 
to  prove  any  thing  material  to  the  present 
pur|Macw 

Lord  Lovat  interrupting, 

L,  H,  S.  My  lord  Lovat,  yon  are  not  to  in- 
terrupt tbe  gentlemen  of  the  House  of  Com- 
mons :  You  shall  be  fully  heard  in  your  turn. 

Att,  Gen.  My  lords,  I  say  your  lordships 
will  not  permit  a  question  to  be  asked,  which  is 
totally  immaterial  to  the  present  purpose: 
And,  I  apnreheod,  this  question  is  totally  im- 
■alsrial,  because  tbe  qnestions  now  to  be  put 
la  the  witness  are  only  for  tbe  porpoae  of  die- 
qoalifybir  htm  to  be  an  evidence,  which  this 
questioo  does  not  in  the  least  relate  to  ;  and  be 
it  anawered  the  one  way  or  the  other,  it  cannot 
lend  to  diM|ualily  tbe  witness :  Whether  it  be 
anawered  Yea  or  No,  it  cannot  tend  to  disqualify 
tbe  witness. 

Lord  Lcfvat.  My  lords,  I  beg,  that  tbe  wit- 
ncaa  may  be  askcMl,  whether  be  receivea  any 
KSta,  or  other  profita,  from  those  knds  lying 
wiikin  the  regality  of  Lovat  f  \ 

Ati,  Gen.  My  lords,  if  this  amounts  to  a 
qucatioD,  to  bring  the  witness  under  the  de- 
seciplkm  of  the  nrt  of  parliament,  it  is  a  oues- 
tioo  tbat  baa  been  already  put  by  your  lord- 
ships;  and  anawered  particularly  and  pre- 
cisaly.  if  the  question  tends  to  any  other 
matter,  1  eannot  conceive  to  what  purpoee  it  is 
la  be  aaked.  But,  my  birds,  it  is  incumbeiit  on 
the  noUe  tord  at  your  bar,  to  mentkm  what  he 
iilaDda  to  shew  by  the  question  he  aaka. 

JL  U.  S.  My  lord  Lovat,  tbe  witnesa  on  tbia 
namination  hath  awom,  that  be  bolda  no  lands 
sr  tenements  under  your  lordship,  aifber'as 
fiani,  laaant,  or  tacksman ;  and  ydUr  kirdahip 
would  now  have  him  asked,  whether  be  re- 
any  rents,  or  other  profits,  firom  any 
1  Iving  within  the  regality  of  Lovat  f  As 
lilt  witaeaa  has  already  sworn  does  fully 
or  all  the  disqualifications  mentkined  in 
thi  ael  of  pariiament  which  your  Iwdahip  hu 


quoted,  what  do  yon  intend  by  the'  present 
question? 

No  anawer  beiMf  made  by  the  prisoner, 
Robert  Chevis,  of  Aliirtoun,  was  sworn  in  chie& 

Sir  John  Strange,  My  lords,  I  desire  thii 
witness  may  inform  your  lordships,  how  long 
be  has  been  acquainted  with  tbe  noble  loc4 
at  the  bar. 

Ckem$.  From  about  the  year  1733. 

Sir  JoAn  Strange.  Whether  he  baa  been  ao« 
quainted  with  him  ever  since  tbe  year  1793  ? 

CAevti.  Everaince. 

Sir  JeAa  Strange,  Do  you  live  near  the  noble 
lord  at  the  bar? 

Chevis.  I  live  within  two  miles  of  him. 

Sir  JoAn  Strange.  Whether  be  has  not  been 
oAen  in  his  company  since  the  year  1733  P 

Chevii.  A  great  many  times. 

Sir  JoAn  Strange.  Whether  he  went  to  bit 
house  frequently  r — Chevis.  Yes. 

Sir  JoAfi  Strange.  Whether  he  baa  had  any 
oon venation,  and  what  conversation,  with  biiBi 
in  relation  to  public  affiurs  ? 

Lord  High  Steward  to  tbe  witnesa  (per* 
ceiving  him  to  have  a  paper  in  his  hand),' 

JL  H.  S.  What  paper  is  that  in  your  hand  f 

Chevis.  Notes  of^my  own. 

L,  H.  S.*  Are  they  of  your  own  hand- 
writing?— Chevis.  Yes. 

L.  TS,  iS.  To  what  purpoae  did  yon  tako 
them  ? — CAevir.  Only  to  refresh  my  memory. 

L.  H.  S,  Waa  that  the  only  reaaon  you  took 
them  for  ?— CAeois.  Tbe  only  reason. 

Sir  JoAn  Strange.  My  lorda,  I  beg  this  wit- 
ness may  be  asked.  What  was  the  general 
tnrn  of  tbe  conversation  of  tbe  noble  lord  al 
tbe  bar? 

Chevis.  Tbe  general  torn  of  his  conversa- 
tion was  in  favour  of  the  Pretender,  and  hia 
family. 

Sir  JoAn  Strange.  Whether  tbe  witnesa 
speaks  of  the  conversation  so  far  back  aa  the 
year  1733  ?— CAeoif.  Yes. 

Sir  JoAfi  Strange.  Whether  tbe  witness  had 
ever  any  converaation  with  tbe  noble  lord  at 
tbe  bar,  in  relation  to  the  year  1719  ? 

CAmf.  I  bad. 

Sir  JoAn  Strange.    My  lords,  I  beg  be  will 

S>e  an  account.  What  the  noble  loni  at  the 
r.has  said  to  him,  in  relation  to  what  waa 
going  to  be  done  in  tbe  year  1719  ? 

Chevis.  My  k>rd  Lovat  told  me  of  a  letter  he 
had  written  to  tbe  late  kird  Seaforth  ;  and  thai 
he  bad  sent  it  by  his  own  lieutenant  to  lord 
Seaforth,  to  encourage  and  desire  him  to  come 
down  with  hia  men ;  and  tbat  be,  lord  Lovat, 
would  ioin  bini  with  all  his,  in  favour  of  the 
Preteouer. 

Notice  being  taken  by  aome  lords,  at  the 
upper  end  of  tbe  Court,  tbat  they  could  not 
w«l  hear  the  witness,  the  Lord  High  Steward 
directed  tbe  clerk  to  repeat  tbe  anawers  of  tbe 
witness  aa  he ddtvcred  them:  Which  waa  dom 
accordingly. 
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Sir  John  Sirange,  Wheiher  the  noble  hn] 
at  the  Iat  acuutioted  bim  with  bis  bafiog  teiit 
such  %  letter  r 

Cheok,  He  told  me  be  bad  sent  socb  a  letter 
%j  bia  Ueotenant. 

fftr  John  Strange.  My  kirda*  I  be(;  br  mny 
kn  asked,  Wbether  be  ever  ineiv,  irom  the 
9oUe  lord  at  tbe  bar,  that  that  letter  »as  deli- 
Tered,  or  DOt? 

Chevit,  Lord  Loral  IqU  me^  Ibat  tbe  ktter 
wia  delivared. 

Sir  John  Str^ngt,  To  whom  did  be  aay  ibe 
letter  waa  delivered  ? 

ChwU-  He  aaid  tbe  letter  waa  ftrsi  abewtt  to 
Cbiaholm  of  Knockford  ;  and  after  that  it  waa 
delif  ered  lo  any  lord  8eiifortb. 

Sir  John  Strunme.  1  eball  be  glad  lo  JuMw, 
whether  aiy  lordLorat  said  any  tbiagtotliit 
witness,  iu  relation  te  any  affidavit  tbiA  bad 
beau  made  concerDiniif  that  letter  ? 

L,  H.  S.  Geottemeo  of  tbe  Houae  ofCaoi- 
moni,  Tba  traiiMction  now  enqtiired  af  bap- 
nencd  in  t^  reign  of  bit  lata  majealy  $  and 
there  is  no  charge,  in  tbe  Artiolea  of  Impoacb- 
ment,  of  any  high>treason  comnoilted  against 
hie  lata  majesty:  ytu  will  tbertfbrc  apen  to 
my  loifla,  bow  you  would  apply  tba  evidence 
arbicb  vou  are  now  examining  to. 

Sir  John  Strange,  My  lords,  Your  lordships 
will  please  to  obsenre,  that,  in  the  Answer  of  the 
noble  tard  at  the  bar,  he  does  particularly  men- 
|ian  his  great  duly  and  affection  fqr  bis  late 
majesty,  and  his  liehaviour  from  time  to  time, 
in  that  respect ;  aqd  we  are  now  introducing 
this  |iarticular  evidence,  in  regard  to  that  mat- 
tar,  by  first  taking  it  up  to  long  ago  as  tbe  year 
1719,  to  shew  Wnat  was  then  the  disposition, 
liebaviour,  and  conduct,  of  the  noble  lord  at 
ibe  bar. 

My  lords.  We  say,  that,  in  the  year  ir  19, 
there  was  that  letter  written,  with  a  view  to 
assist  the  Spanish  invasion  then  intended,  in 
frfour  of  the  Pretender :  That  that  letter  was 
lent ;  but  before  it  waa  delivered  to  tbe  person 
to  whom  it  was  addressed,  there  waa  a  oommo- 
lucation  of  it,  in  tbe  manner  the  witness  bath 
mentioned;  and  that  person  gave  proper 
notice,  and  made  affidavit  of  it,  whico  was 
tent  up  to  thft  government,  giving  an  account 
af  it :  and,  by  tbe  great  desrterity  of  tbe  pri- 
aoBcr  at  the  Ijiar,  he  got  the  letter  back  agam. 

My  lords,  The  use  we  make  of  thia  ia  to 
ahew,  that  this  ia  no  new  matter,  arising  from 
tbe  present  rebellion :  but,  bv  deducing  it  from 
Iha  vaar  1719,  we  aball  make  the  noUe  lord's 
conduct  to  be  one  continued  act  of  treaaon, 
consistent  with  tba  article  of  tbe  chaise, 

JL  H'  S,  Then  I  apprehend  you  apply  this 
fiece  of  evidence,  to  encounter  and  contradict 
the  allegation  in  my  lord  Lovat*s  Answarp 
which  you  have  mentioned. 

Then  the  Lord  Hi^h  Steward  repeated  to 
Iha  House  that  allegation,  out  of  the  prisoner's 
Anawer. 

flbr  JMm  Sirmge.  My  lards.  That  is  wbat 
WB  propose  to  shew  by  tbia  evidaBlst.    Tba 


witness  has  coue  so  for  as  to  aetjoaint  yonr 
lordships,  that  that  letter,  before  it  was  d*li- 
vered  to  tbe  pertMin  to  whom  it  was  addressed, 
was  shewn  to  one  diisbolm  of  Knockford. 
My  lords,  I  desire  lie  may  inform  your  lord- 
ships, what  llie  nolile  bkrd  at  tbe  bar  aaid  was 
done,  in  conaequenceof  that  communication. 

Chevii.  Cbiabolin  made  affidavit  of  it,  which 
was  sent  up  to  court. 

Kir  John  Stntnge.   Did  htrd  Lovat  acquaint 
'you  whether  he  beard  of  siicb  affidavit  betag 
transmitted.' — Chtcis.  He  did. 

8ir  John  Strange,'  Did  \w  tell  yon  what  ha 
dki  upon  that  ooca&ioo  ? 

Chevit.  TluU  he  went  immediately  to  court, 
and  got  himself  introduced  there.  And  lady 
Seafortb  beiug  then  in  London,  she  applied  to 
bim  to  do  aomethiog  in  fovoor  of  ber  aoa ; 
which  be  then  absolutely  refusedt  till  ber  son 
should  return  him  that  letter;  which  being 
done,  ba  shewed  it  to  a  certain  friend,  who 
read  the  letter,  and  who  tokl  bim.  That  there 
was  enough  to  condemn  thirty  lorda  there ; 
and  threw  it  into  the  fire. 

Sir  John  Strange.  My  lords,  I  desire  he  will 
give  an  account  whether  the  noble  lord  at  the 
bar  said  any  thinflf  at  that  time,  whether  be 
bail  8i;(ned  and  sealed  the  letter. 

Chevii.  He  aaid  be  had  not  signed  it ;  and 
therefore  tbey  eould  not  fix  him  with  it. 

Sir  John  Strange,  I  desire  this  witness  may 
inform  your  loidahips,  whether,  when  tlie 
noble  lord  at  the  bar  told  him,  that  he  bad  not 
signed  it,  he  said  any  thing  further  to  him  upon 
that  occasion,  than  that  ba  had  not  signed  it? 

Chevis.  He  said.  That  be  could  not  be  fixed 
with  it ;  and  that  that  waa  the  way  be  intended 
to  get  off,  by  its  not  being  signed. 

Sir  John  Strange,  I  desire  you  will  please  to 
inform  tbeir  lordships,  whether  you  remember 
tbe  time  when  Roy  Stuart  broke  out  of  Invar* 
naasgaolP — Chevis,  Yes;  it  was  in  1736. 

Sir  John  Strange.  Who  was  sheriff  at  that 
time?— CAevit.  My  lofd  Lovat. 

Sir  John  Strange.  Afler  Roy  Stuart  bad 
eaaaped  out  af  Invemeas  gaol,  where  did  be  go 
to  live?  Byw  bom  waa  be  entertained  ? 

Chevii,  He  came  to  my  lord  Lovat'a  boose, 
and  waa  entertained  there. 

Sir  JoAn  Strange.  How  long  was  ba  enter- 
tained there? 

Chevii,  Much  abont  six  weeks,  to  the  best 
of  my  remembraaoa. 

Hit  John  Strange,  Were  you  often  at  my  lord 
Lovat's  during  these  six  weeks  ? 

Chevii,  Frequently. 

Sir  John  Strange,  Were  you  ever  there  when 
lord  Lovat  and  Hot  Staart  were  together  ? 

Chevit.  Very  often. 

Sir  John  Siramge.  Do  you  remember  whe- 
ther Roy  Staart  waa  going  abroad  about  that 
time? 

Chevii,  Ha  was  gouig  abroad  tlien ;  and  tba 
ship  waa  prepared  for  him  before  be  left  lord 
LflMrat'a  house ;  and  ba  went  in  my  lord  Lomt's 
obaiee  or  cbarint. 

Sir  JbAfi  Sffwfff c  I  dawra  yon  will  infintB 
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their  lordthipa,  whether  anv  messBce  was  tent 
from  the  Doble  lord  at  the  bar  bjr  Hoy  Stuart, 
aud  to  whom  ?    - 

Ckevii,  I  heard  the  noble  lord  at  the  bar 
charge  him  with  a  me«age  to  the  Pretender. 

8ir  John  Strange.  What  do  yon  mean  by 
charging  him  with  a  meisage  P 

CScvis.  To  assure  the  Pretender,  whom  he 
called  his  king,  of  his  fidelity  ;  and  that  he  was 
determined  to  live  and  die  in  that  cause. 

Sir  John  Strange,  I  beg  that  he  may  inform 
your  lordships,  whether  there  was  any  thing 
said  at  that  time  in  relation  to  any  commission 
or  patent.  * 

Chevii,  He  charged  him  to  expedite  his 
sending  his  commission  of  lieutenant-genetal 
of  the  Highlands,  and  his  patent  of  a  duke. 

Sir  John  Strange,  I  beg  he  may  inform  your 
lordships,  whether,  at  any  other  time  or  times, 
lie  heard  the  noble  lurd  at  the  bar  say  any 
thing  whether  he  had,  or  had  not,  anoceeded  in 
what  be  bad  sent  for  ? 

Chevis,  About  1742,  be  owned  to  me.  That 
be  got  his  commission,  and  patent  to  be  a  dakc. 

Sir  John  Strange,  What  commission  did  he 
telly  ou  he  had  got  ? 

Ckevii'  A  commission  of  lieotenant- general 
of  the  Highland  chms. 

Sir  John  Strange,  From  whom  did  he  say 
he  had  received  tiiis  commissioo,  and  patent  to 
to  be  a  duke  ? 

Chevii,  From  his  lawful  sorei-eign  king 
James  tlie  eighth. 

^ir  John  St fapge.  Pray  recollect  vourself. 
Did  be  make  use  of  that  expression  which  yon 
hare  now  repeated,  that  he  had  it  from*  bis 
lawful  aorereign  king  James  the  eighth  P  Are 
yon  certain  he  did  T — Chevis.  Yes. 

Sir  John  Strange,  Did  he  tell  yon  any 
tineg  what  he  weuld  do,  now  he  was" invested 
with  that  command,  and  bad  got  such  a  com- 
nuasieii  and  patent  f 

Ckcois.  He  said,  that  be  was  in  a  condition 
tbereby  to  bumble  his  neighbours. 

Sir  John  Strange.  Ha? e  yon  at  any  other 
tioM  heard  him  speak  of  this  natent,  er  of  this 
commission  ? — Chevis.  Several  limes. 

Sir  John  Strange,  Is  it  often  that  yon  have 
heard  him  ? 

Chevis.  Often.--ne  has  told  me.  That  he 
had  a  right  to  it  by  his  senrices  tbr  that  fa- 
mily ;  and  that  he  had  the  like  commission 
from  the  Pretender's  father  from  St.  Oermaina. 

Sir  John  Strange,  I  desire  the  wituecs  may 
inform  your  lordships,  whether,  during  the 
time  that  the  noble  lord  at  tlie  bar  and  Roy 
Stuart  were  together,  they  di? erted  thein^clfes 
with  compnainganv  thing,  and  what. 

Chevis.  Thev  (fid,  in  composing  burlesque 
▼erses,  that,  when  young  Charles  came  over, 
there  would  be  blood  and  Mows. 

Sir  John  Strange.  You  bare  not  mentioned  it 
in  a  poetical  manner :  pray,  can  you  recoi- 
led the  lines  P 

Chevit, 
When  yoang  Charley  does  come  oVr, 
There  will  be  blows  and  blood  good  store. 


Sir  John  Strange.  I  beg  that  yon  will  ac- 
quaint their  lordships,  whether  this  verse  that 
you  mention,  is  a  translation,  or  whether  this 
18  the  original  language  in  which  it  was  oom«i 
posedP 

Chevis.  It  was  framed  in  Erse ;  and  thb  is 
the  substance  of  one  verse. 

Sir  John  Strange,  1  beg  this  witness  mayi 
inform  your  lordships,  whether  be  has  at  any 
time  heard  the  prisoner  say  any  thing  in  re* 
lation  to  any  assodalion  P — C/ievis.  1  have. 

Sir  John  Strange,  Please  to  tell  the  time  yew 
heard  this  discourse,  and  what  the  noble  lord  ai 
the  bar  said. 

Chevis.  It  was  between  17S7  and  1740. 

Sir  John  Strange,  What  did  yoa  hear  the 
noble  lord  at  the  bar  say  then  ? 

Chevis.  That  there  was  an  assooiatioo  of  tht 
Highland  clans  dn  favour  of  the  Pretender^ 
whom  he  called  his  Uwfui  sovereign  king 
Jaroet  tlie  eighth ;  and  that  he  had  entered 
into  that  association,  and  would  live  and  die  io 
that  cause. 

Sir  John  Strange,  I  beg  be  may  he  asked* 
whether,  at  the  time  he  is  speaking  of,  one 
Drunimond  of  Bochaldie  was  ajl  lord  Lovat*« 
house. 

Chevis.  Drummond  of  Bochaldie  was  theM 
much  about  this  time  ;  and  used  to  drink  suc- 
cess to  the  asoociatiott. 

Sir  JoAn  Strange.  De  yoo  remember  B<h> 
chaldie'a  being  at  CaFtle-I]iowney,  and  ataybi^ 
.there  aoy  time  P 

Is.  H.  S.  What  place  is  Castle-Dowaey  P 

Chemu  It  is  lord  Lovat's  place  of  resi«' 
dence. 

Sir  John  Strange,  My  lords,  it  is  sometimes 
called  I^ofort,  and  sometimes  Castk- Downey. 
To  whom  does  it  belong  P 

Chezis.  To  my  lord  Lovat. 

Sir  John  Strange.    Do  you  know  whether 
you  heard  mv  lord  Lovat  say  any  thing  to« 
Bochaldie  at  that  time  P 

Chevis.  He  mentioned  an  invasion  of  Britaiii 
in  favour  of  the  Pretender.  ' 

Sir  John  Strange.  What  year  are  yam  now 
spealjWofP — C'Amit.  The  year  17S9.- 

Sir  JoAji  Strange,   You  say.  That  Drnos*. 
mond  was  then  at  kMrd  Lovat's,  stayed  there  a 
considerable  tiaoe,  and  heard  my  lord  Lotai* 
propose  an  invasion  of  Britain  in  favour  of  the  - 
Pretender  ?-CAn'M.  I  did. 

Sir  John  Strange,  Did  yoa  hear  him  pro-  ■ 
pose  it  P  And  did  yon  hear  of  any  body  else  he  • 
proposed  it  to  P 

Chevis.  I  hsTO  heard  the  like  was  prOj^oaod 
to  Cameron  of  Lochiel,  and  others. 

Sir  John  Strange.  From  whom  faaire  yoil'- 
hrard  it  ? 

Chevis.  Prom  my  lord  Lovat  himtelf. 

Sir  John  Strange,  Do  you  remember  any 
thiii^  to  have  happened  at  lord  LovatV  aboot- 
the  time  of  Ostend  being  taken  by  the  Phmcbf 

lot  there  then ;  hut  he  wrote 


Chevis.    I  was  not 
a  letter  to  me,  and  told  me,  that  the  n^bole' 
of  Flanders  was  now  clear. 

Sir  John  Strange.    Did  you  bear  my  lord 
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Lorat  sty  any  thing  in  relation  to  the  coait  of 
Flaodert  upon  O&tend  being  taken  ? 

Chnu.  I  have  heard  him  aay  at  nneh  at 
he  wrote  in  that  letter. 

Sir  J.  Strange.    What  have  you  beard  him 

ny-^ 

Ckeviu  Thai  the  coast  of  Flamlerawaa  then 
cleared ;  and  that  the  French  would  be  over  in 
one  night's  time,  and  carry  all  before  them. 

Sir  /.  Strange*  I  should  be  glad  you 
would  inform  their  lordahips,  whether,  at 
•oy  time  in  the  year  1745,  lord  John  Drom- 
Bond  was  at  Castle- Downey, or  not? 

Chevii.  To  the  best  of  ray  memory,  he  was 
about  that  time  at  Castle- Downey. 

Sir  /.  Strmnge,  1  should  be  glad  you  would 
inform  their  lordshipe  about  what  time  of  the 
year  this  was,  whether  it  was  smmner  or 
winter? 

Ckernt.  I  think  it  was  summer ;  to  the  best 
•f  my  memory,  between  sumnoer  and  harvest. 

Sir  /.  Strange.  I  beg  you  will  inform  their 
lordships,  whether  at  any  time,  and  in  what 
month,  in  the  year  1745,  the  master  of  Lovat 
came  to  my  tord's  house ;  or  whether  you  saw 
him  at  my  lord's  in  1745? 

Ckevis.    1  saw  him  there  several  timea  in 
.  1745. 

Sir  J.  Strange^  Did  you  see  him  there 
when  any  paper  or  Manifesto  was  produced  ? 

Chevii.  1  saw  him  there  wlien  the  Manifesto 
was  produced. 

Sir  J.  Strange.    At  what  time  waa  this  ? 

ChevU.  It  was  in  September  1745.  The 
Manifesto  came  in  a  packet  incloaeU  to  lord 
Lovat. 

Sir  J.  Strange.    What  Manifesto  was  it  ? 

Ckevis.  The  Pretender's  Manifesto  and  De- 
claration, which  he  ordered  the  master  imme- 
diately to  read. 

Sir  /.  Strange.  Was  it  read  accordingly  by 
the  roaster  of  Lovat  ? 

Chevii.    It  was  accordingly  read. 

Sir  J.  Strange.  What  did  lord  Lovat  say 
when  it  was  read,  or  before  it  was  read  ? 

Ch€vii.  I  objected  to  the  Manifesto's  being 
lead  ;   and  k>rd  Lovat  told  me  1  talked  tree- 


Sir  J.  Strange,  What  was  the  ezprtesioa 
be  made  use  of? 

Ckevis,  **  As  sure  as  the  sun  shined." 

Sir  J.  Strange.    That  who  would  prevail  ? 

Ckevis.  That  his  master  (the  Pretender) 
would  neevail. 

Sir  J.  Strange.  I  beg  yon  will  inform  their 
hMrdships,  whether  any  thing  was  offered  to  you 
upon  that  occasion  ?    ^ 

Ckevis,    1  «raa  offered  a  captain's  commis- 


Sir  J.  Strange.  Did  he  tell  you  what  was  his 
own  disposition  in  regard  to  that  Manifesto, 
after  it  had  been  read? 

Ckevis.  He  told  me,  after  reading  the  Mani- 
festo, That  he  was  to  join  the  Pretender's  party 
» that  cause;  and  that  he  would*^Uve  and  die 
ia  that  cause. 

^  Sir  /.  Stramgt,  1  beg  the  witness  may  men- 
tion to  your  leraships,  whether  the  noble  lord 
at  the  Car  ezpresaed  his  opinion  in  relation  to 
the  fi^ood  or  ill  success  of  it? 

Chevis.  He  said  he  thought  success  was 
morally  sore:  as  sure  as  light,  as  sure  as  God 
was  in  heaven;  the  Pretender  would  prevail. 

Sir  J.  Strange.  I  beg  you'll  recollect,  and 
give  my  lords  the  very  words.    Did  he  sa^  the 

Ckevis.  Not  the  Pretender ;  but  his  right 
master. 


Sir  J,  Strange.    By  whom? 
Ckevis.    By  lord  idivsXf  in  that  service. 
Sir  J.  Strange.    In  what  service? 
Ckevis.    In  the  service  of  that  person,  whom 
hefcalled  his  lawful  prince. 

Sir  J.  Strange.  My  lords,  I  beg  he  may  in- 
form your  lonlshtpa,  whether  my  lord  l^ovat 
said  any  thing  in  relation  to  the  Pretender,  to 
recommend  hini  to  the  witness,  at  the  time  he 
says  lord  Lovat  offered  him  a  oommiasiOo? 

Ckavis,  I  have  often  heard  lord  Lof  at  say. 
That  whoerer  looked  the  Pretender,  his  lawlul 
king,  m  the  face,  he  would  own  he  was  his 
only  rightful  king,  aa  he  himeelf  owned  Sim  to 
be. 

Sir  J.  Strange.  I  beg  he  may  be  asked, 
whether  he  can  recollect,  during  the  time  of 
the  late  rebellion,  any  numbv  of  Frasers  being 
assembled  ? 

Chevii.  I  cannot  say ;  for,  after  the  time 
of  reading  the  Manifesto,  I  dkl  not  visit  my 
lord  Lovat.  I  discontinued  going  to  liis  house. 
Sir  J.  Strange.  For  your  own  sake,  I  de- 
sire to  ask  you.  Did  you  accept  of  the  com* 
mission  oflered  you  by  lord  Lovat  or  not? 
Chevii.  I  did  not  indeed ;  I  refused  it. 
•  Sir  J.  Strange.  What  healths  have  you 
heard  the  prisoner  toast  in  your  compiny  ? 

Chevii.  **  Confusion  to  the  White  Horse,  and 
all  the  generation  of  tliem.'* 

Sir  J.  Strange.  Are  you  certain  you  heard 
my  lord  Lovat  propose  that  health  ? 

Chevis.  I  have  heard  hun  propose  it,  and 
drink  it. 

Sir  J.  Strange.  What  did  you  understand 
was  the  meaning  of  that  expression.  Confusion 
to  the  White  Horse  ? 

Chevii.  Confusion  to  the  present  royal  fa- 
mily :  It  could  mean  nothiug  else.  It  was  in 
alluuon  to  the  arms  of  the  family. 

Sir  /.  Strange.  I  should  be  glad  you  would 
inlbrm  their  lordships,  whether  you  know  of 
any  message  sent  by  my  k>rd  Lovat,  by  Drum- 
mond  of  Bochaldie,  besides  what  he  has  men- 
tioned ;  any  thing  coucembg  the  Refunuation 
or  Revolution  ? 

Chevii.  He  was  to  execute  the  message, 
and  that  with  respect  to  his  commission  and 
patent. 

Sir  J.  Strange.    With  whom  was  he  to  exe- 
cute that  commission  ? 
Chevii.    With  the  Pretender,  at  Rome. 
Sir  J.  Strange.    Did  he,  at  that  time,  say 
any  thing  more  to  him ;  and  what  wajn  it  ? 

Chevii.  He  talked  of  the  assooiatioo,  and 
of  the  invasioA* 
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8ir  J.  SirangiB*  DM  mj  lord  Lottt  mj  %ny 
IbiiNr  of  reltKiiMi,  tt  that  tioief 

CAmi.  I  heard  him  aaj  frcqocntly^  be 
btliefed  tliei«  was  da  tnie  religioo  in  the 
world  bat  one,  which  was  the  Chnrch  of 
Home. 

Sir  J.  Strangt,  Was  any  thing  wuA  of  the 
lUf  otntion  ? 

CketU.  He  cntscd  the  RefbrroatioB  and  the 
ile?ehJtion  too. 

Sir  /.  Sirangt.  What  did  he  corse  the  Re- 
IbrmationferP 

Chevii.  Beeaose,  he  said,  it  brought  a  false 
reli|f  ion  open  m ;  and  the  Rerolotion  intohred 
us  in  a  load  of  debt. 

Sir  J.  iSfrsi^.  Did  he  then  propose  any 
scheme  to  get  rid  of  this  grief  anoe? 

Chtfrii,  The  seheme  be  proposed  was,  by 
fiirouring  the  invasion,  and  by  taking  put  in 
fc. 

Sir  /.  Stnmge,  Did  he  say  fbr  what  pnipoke 
that  invasion  was  to  be  r 

CkevU.  To  restme  the  rightful  king. 

Sir  /.  Sirangt.  Did  be  name  him  T 

Chevis,  To  restore  his  lawful  sovereign  king 
James  the  eigblh. 

Sir  J.  Strtmge.  'I  beg  you  will  give  their 
fcirdsbips  an  account,  whether  you  ever  heard 
ieni  liovai  say  any  thing  in  relation  to  a  mar- 
riage eoMraeted  for  his  daughter  ? 

Chevis.  I  beard  lord  Lovat  say,  that  when 
Ms  dangbter  waa  married  to  M^Pheraon  of 
Chinie,  me  took  it  to  be  an  aooession  of  strength, 
%y  the  adding  one  Highland  chm  more  la  the 
Bamber. 

Sfar  J.  Sti^ngt.  Pleato  to  infbrm  their  lord- 
ahipa,  whether  through  the  progress  of  the 
MellieiH  you  heard  the  lord  Lovat  say  auy 
thing,  as  to  what  be  would  do  with  bis  tenants 
that  would  not  join? 

Cktoit.  Be  said,  it  was  very  easy  for  him  to 
cat  them  off  in  a  moment,  as  be  was  in  such 
a  olpacity  how. 
.   Sir  /.  Strange.  What  did  he  mean  bytbatP 

Chevis.  Any  tenant  that  should  oppose  bim, 
or  any  of  the  dan,  or  neighbours. 

Sit  J.  8trm%ge.   1  beg  jfou  will  infbrm  their 
lerdshtpa,  what  iathe  power  and  authority  that 
Jord  Lovat  insists  to  have  over  his  own  dan  P 
or  wbother  they  are  oader  his  power  and  com- 
mand, or  not  ? 

Chevis.  Lord  LoTat  certamly  has  the  power 
of  en  absdute  king  over  tbcnD. 

Sir  J.  Strange.  Infbrm  their  lordships,  wbe- 
Aer  you  aonreheod  the  command  of  the  clan 
is  in  my  lora  Lovat,  or  his  eon  the  masterf 

deoii.  It  is  entirely  in  mylord's  own  hands. 

S^  J.  Sirmitge.  Do  yon  uow  what  age  my 
krd  Lseat^  elaest  son  IS  P 

ChenU,  Moeh  about  nineteen. 

Br  /.  SiPomge.  Was  he  at  home  at  the  be- 
gioning  of  the  rebdiion  P  or  was  he  then  at 
avr  olSar.pkoe,  and  where,  for  education  P 

Gkvlf^  He  was  at  Saint  Andrews,  the  pkee 
efhis  edoeuion ;   and  was  called  home  about 
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lord  Lovat  made  his  son  read  the  Manifesto 
which  you  have  mentioned  P  How  long  waa 
he  at  home  before  thatP 

Chevis.  Not  very  long  before  that. 

Sir  /.  Strange,  lou  say  the  young  gan* 
tlemin  was  at  8aint  Andrews,  and  was  sent  for 
home  by  bis  father  ;  and  that  bis  father  set  him 
to  read  the  Manifesto :  pray  bow  long  bad  the 
y6ang  gentleman  been  at  home,  before  be  was 
ordered  to  read  the  Manifesto  P  * 

Chevis.  It  might  have  been  aboot  two 
naonths,  to  the  best  of  my  memory. 

Sir  J.  Sttwsge.  Do  you  think  it  was  so  long  f 

Chevis.  I  believe  it  aught  have  been  abmit 
taro  montha. 

Sir  J.  Strange.  When  taiy  k>rd  Lovat  offonsd 
you  a  captain's  commission,  did  he  acquaint 
yon  who  was  to  be  your  cdond  P 

Chevis.  He  did  not  acquaint  me,  at  that  tiaae» 
who  was  to  be  my  colonel ;  but  he  said  be  wan 
in  that  service  hi  that  cause  himsdf ;  and  I 
understood,  that  I  was  to  serve  tinder  bim. 

Sir  J.  Strange,  Mjr  lords,  as  the  witness  hat 
informed  yovr  lordships,  that  be  did  not  go  to 
brd  LovatH^afler  betold  him  it  was  high  traa- 
son  to  object  to  the  readibg  of  the  Pretender's 
Manifesto,  1  shall  not  eaamme  him  to  any  thing 
aubsequentinpdntef  timetotbat;  andthera- 
fere  I  ahall  not  trouble  your  kMdshipe  with 
asking  him  any  more  questions. 

Att.  Oen.  My  lords,  I  beg  this  witness  may 
inform  yimr  lordships,  whether  he  bss  heard 
aov  thing  of  any  threats  made  use  of  by  the 
noMe  hard  at  the  bar,  to  his  tenanta,  or  dan,  to 
come  down  upon  them,  if  they  refused  joining  P 

Chevis.  I  saw  a  party  of  the  M*Dondds  in 
the  country ;  and  I  think  they  came  to  the  dace 
where  I  lived ;  and  I  take  the  desiffu  of  theaa 
to  have  been,  that  they  should  be  there,  to 
dverawe  the  ooontiy. 

Ati.  Gen.  Who  commanded  that  party  ff 
the  McDonalds  P 

CArw.  McDonald  of  Bariadale. 

Alt.  Gen.  Did  you  hear  any  thing  said  by 
my  lord  Lovat  to  M*Dooald,  osncermag  him 
orhisdaaP 

Chevis.  He  aaid,  in  general,  that,  upon  bdng 
inveated  with  thia  patent  of  duke,  he  would  be 
able  not  only  to  humble  and  keep  in  awe  Iwi 
own  dan,  bntliisndghbours. 

Att.  Gen.  I  beg  be  may  infbrm  your  lord- 
ships, whether  he  knows  any  thing  of  Baris- 
dde*s  gdng  about  to  the  dsioa,  to  encpursge 
them  to  join. 

Chevis.  1  saw  him  at  lord  Lovat's  house  the 
day  of  the  rendesvona. 

Att.  Gen.  What  did  be  do  there  P 

Cheois.  He  spirited  up  the  country  people, 
and  carried  them  dong  tothe  fendeareua. 

Att.  Gen.  Who  was  that  P 

Oems.  M*Dondd  of  Barisdale. 

Att.  Gen.  What  do  you  know  u  idatioii  to 
that  rendeavona  P 

Chevis.  I  saw  the  rendezvous  at  a  distance, 
but  I  was  not  upon  the  spot 

Att.  Gen.  WhovraaattberendesvonsP 

Chevis.  FooTi  or  fire,  or  six  hundred  men. 
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Att  Gen.  Whose  men  were  they  f 

Chevis,  The  Fnien. 

Att,  Gen.  Under  whose  Gonnnand  were  they  P 

ChcTii,  I  was  told,  they  were  under  ine 
master's  command ;  hat  I  was  not  personally 
present. 

JL  If.  S.  Gentlemen  of  the  Hoose  of  Com- 
mons, hare  you  done  with  this  witness  f 

Managers,  My  lord,  we  have  done  with  him. 

X.  E.  S.  My  lord  Lovat,  the  |[entlemen  of 
the  House  of  Commons  haTo  gone  through 
with  their  examination  of  Mr.  Chevis :  has 
your  lordship  any  questions  to  aak  him  ? 

Lord  Lovat.  My  lords,  he  has  said  so  many 
false  and  wicked  tnings,  that  I  do  |iel  know 
what  questions  to  ask  him,  or  where  to  hcgin. 

!>.  Jtt.  S.  Your  lordship  will  be  pleased  to 
propose  the  questions ;  and  then  they  will  be 
asked  of  the  witness. 

The  Clerk  repeated  the  prisoner*!  questknii 
to  the  witness. 

Lord  Lovat.  My  k>rds,  1  pray  be  mty  be 
asked,  whether  or  no,  since  my  arriTnl  here, 
and  bein^  before  the  House  of  Lords,  and  that 
many  witneues  had  been  summoned  to  give 
evidence  against  me,  whether  this  witncM  did 
not  go  about  to  solioit  witnesses  against  me  P 
and  whether  he  did  not  examine  witnesses  him- 
self?— Chevis.  1  refuse  it. 

Manager.  You  mean,  you  deny  it. 

Chevis.  I  deny  it. 

I^rd  Lovat.  My  lords,  1  offer  to  orove  it. 

L.  H.  S.  My  lord  Lovat,  your  lordahip  must 
do  that  when  you  come  to  make  your  defence : 
your  lordship  will  then  have  an  opportuuity,  by 
witnesses,  to  contradict  or  invalioate  the  testi- 
mony of  this,  or  any  other  wilnesi  produced 
against  you. 

Lord  Lomtt.  I  beg  this  witness  may  be 
asked.  Whether  he  knows,  or  ever  heard,  that 
several  people  were  threatened  to  be  put  in 
prison,  and  were  put  in  prison,  if  they  uid  not 
come  up  to  be  evidence  against  me. 

Chevis,  1  deny  it. 

Lord  Lovat.  I  beg  he  may  be  asked,  Whe- 
ther he  dJsoovered  to  any  person  belonging  to 
the  government,  the  Declaration  which  neaays 
be  beard  read  at  my  house  ? 

Chevis.  In  September  174^,  I  told  it  in  com- 
mon cooversatioo ;  but  1  never  went  to  any 
of  the  government,  to  inform  them  of  it:  the 
rebellion  broke  out  then  immediately. 

Lord  Lovat.  My  lords,  1  beg  this  witness 
na^  be  asked,  Whether  he  ever  said  himself, 
or  has  heard  others  say,  that  the  lale  plot  by 
the  master  of  Lovat  asrainst  nae,  was  to  hang 
the  old  man,  and  aave  oimself  ? 

Chevis.  I  never  heard  of  such  a  plot ;  but 
have  often  beard  of  a  plot  of  my  lord  Lovat's, 
to  try  to  batip^  bis  son  the  master  of  Lovat,  and 
save  himselfT 

A  Lord.  My  lords,  I  donU  doubt  the  wit- 
ness designs  to  |)ay  the  money  he  owes  to  my 
lord  Lovat ;  but  1  pray  he  may  be  asked,  whe- 
ther he  expects  to  be  forgiven  that  debt,  if  my 
lord  Lov4it  is  convicted  f 


L,  H.  iS.  My  lords,  while  thia  witness  waa 
examined  upon  a  Voire  Dire,  there  was  a  ques- 
tion profwised  by  my  lord  Lovat,  to  be  i^ed 
him,  which  was,  whether  he  owed  my  lord 
Lovat  any  money  P  That  question  was  o^gected 
to  by  the  gentlemen  of  the  House  of  Comroona« 
as  not  landing  to  discover  any  tbiuff  material 
to  the  point  then  in  question :  and  what  is  now 
proposed  by  the  noble  lord,  to  be  asked  of  the 
witness,  is,  whether  this  ffentleman  owes  my 
lord  Lovat  any  money  P  And  if  he  does,  whe- 
ther he  expects  to  lie  forffiven  that  debt,  ia 
case  my  lord  Lovat  should  be  convicted  P 

Chevis.  In  regard  of  that  debt,  it  was  con* 
descended  aome  years  ago,  that  my  lord  Lovat 
shouki  accept  a  gentleman  who  was  my  debtor, 
for  the  payment  of  that  money. 

L.  a.  S.  Do  yon  owe  my  lord  Lovat  any 
money  P 

Chevis.  A  mere  trifle :  thb  which  he  speaks 
of  was  to  be  compenscd  another  way. 

L.  U.  S.  Whether  the  debt  be  more  or  le»s 
do  you  expect  to  aave  that  debt,  or  to  be  fa- 
voured in  the  payment  of  it,  if  my  lord  Lovat 
ahouM  be  convicted  P 

Chevis.  Not  at  all ;  1  deny  it. 

A  Lord.  Hew  loqg  liave  you  been  in  town  ? 

Chevis.  Since  Tuesday  last  aboat  noon. 

A  Lord.  Whether  have  yon  lived  at  your 
own  expence  since  that  time ;  or  who  hatk 
aupported  you  P 

Chevis.  I  did  dedgn  to  have  lived  at  mr  own 
expence ;  but  I  have  been  supported  at  the  ex- 
pence  of  the  government  [Then  the  witnesa 
withdrew.] 

Sol.  Gen.  (the  bon.  William  Murray,  esq.) 
My  lords,  the  next  witnesa  we  beg  leave  ta 
call,  is  Robert  Fraser,  late  secretary  to  my  lord 
Lovat. 

Robert  Fraser  called  in  and  awora  in  Chief. 

Proclamation  made  for  ailence. 

The  prisoner  rising  up,  the  Lord  High 
Steward  said.  My  lonl  Lovat,  do  you  ol^iect 
to  this  witness  P— Lord  Lovai.  Yes. 

L.  H.  S.  What  is  your  oljectionP 

Lord  Lovat.  Heholdsa  tackefland  of  me. 

L.  H.  S.  Isit  trueP  Do  you  bold  a  tack  of 
land  of  his  lordship  P 

R.  Fraser.  No;  1  do  not  hold  any  tack  of 
land  of  my  lord  Lovat 

Lord  Lovat.  I  am  ready  to  prove  it 

X.  H.  8.  Gentlemen  of  the  House  of  Coo»» 
mons.  My  lord  Lovat  may  have  liberty  to  ex- 
amine a  witnesa,  to  prove  that  fact  It  haa 
been  frequently  done  after  a  witness  has  been 
sworn  in  chief.  My  k>rds,  at  the  common 
law,  where  a  witnesa  is  tendered  by  the  plain- 
tiff to  be  sworn,  the  oath  to  give  evidence  ia 
chief  is  adminito^  to  him,  unlen  the  de- 
fendant makes  an  objectkNi  to  hia  competency, 
and  then  he  may  be  examined  touching  that 
objection  upon  a  Voire  Dire :  but,*  aAer  the 
witness  has  been  sworn  in  chief,  if  any  objec- 
tion is  then  made  to  biaa^  he  may  be  asked 
the  sameqaestKHi  by  virtue  of  his  oath  in  ekicC; 
as  he  angfat  have  bean  aakcd  upon  f^Vaire 
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Dire.  1  htrelcDown  it  docw  iMtta  wayi.  But, 
■flar  llw  witDCM  Iim  boea  nkmined  by  the  de- 
fendut  Kt  th«  fact  nftheobjectioB,  utd  liu 
denied  it  upoD  hU  oath,  it  is  not  umal  to  gn* 
tbedefendut  liberty  (o  call  a  wiucM  to  prore 


Lord  tovat.  I  ban  Mnt  Tor  my  witneu. 

Tb«  Honae  baring  waited  fome  tima,  my 
Lord  Higb  Steward  aaked  th«  priaooer,  wbera 
bia  tritooi  waa:  wba  aaid,  be  waa  at  tba 
coff«e-lMiNe ;  and  a  litUe  time  aflerwardi  aaid. 
My  IoMb,  tba  witneaaea  are  all  gone  about  an 
bmur  ago,  not  ezpecting  to  be  nlled. 

L.H.S.  How 
away  wbilat  your  Trial  ia  going' 

Lord  Lmat.  My  lorda,  tfaey  did  not  know 
they  would  be  called  to-day. 

Sol.  Gea.  Hy  lords,  tbc  oljeetion  made  by 
lite  naUe  lord  at  the  bar  having  been  poutireljr 
denied  by  the  witneaa,  and  there  being  no  eii- 
dence  here  to  contradict  biin,  we  hope  we 
nay  piticeed  to  examine  him. 

Alt.  Gen.  My  lards,  we  hope  your  lordahipa 
will  net  pcnnil  the  priaaner  at  the  bar  ta  aua- 
jMiid  yoor  lordthipt  proceedinga  wlienercr  he 
pleaiea:  and  we  hope  the  csnifour  artheBIa- 
t)Bgera,JUDot  oppming  Iiif  goiagialoihii  ob- 
jection, after  the  witnesi  hai  demrd  it  upon  hi* 
aath,  ahall  not  be  ulended  lo  dela^  hia  esa- 
nlnation,  under  a  pretence  of  tbia  bind.  The 
witneaa  produced  denying  tbe  objection  upon 
bi*  oath,  and  there  being  no  evidence  here  to 
contradict  it,  we  hope  we  ahall  be  permitted 
to  go  on  with  the  witneaa.  Hy  lorda,  the 
Managera  were  awara  of  thiaj  ucaertheleaa 
did  not  at  firat  oppoae  any  indulgence  to  the 
jnaoner  tbat  might  tend  to  justice ;  but  aa  it 
■  DOW  kmwa  what  point  tbe  witneaa  ia  called 
to,  iboouli  I  do  not  aappoae  tbe  witneu 
cajp^tlo  of  being  influenoed,  yet  ifa  bare  alle- 
fatiaD  of  tbia  aurt  ia  lufficient  te  put  offjoat 
mdriiipa'  proeeedlnga,  I  mual  aobmit  it  lo 
yonr  lordahipa,  wbetherit  will  not  gife  an  op- 
pgftanilyof  aonaUiiiY  to  be  dope  wluch  ought 
BOt  to  be  done. 

Mr.  Nod.  It  ia  with  great  difficult  and  dia- 
ipdioaiion,  tbat  we  ean  prerail  upon  ounelrea 
.la  (dgect  to  the  nlmoat  candour  tbat  can  be 
ahewD  to  the  noble  lord  at  the  bar.  Hy  lorda, 
tbia  ia  an  ocontrence  which,  in  ray  ijitle  ei- 
petieaoa,  I  nerar  kuew  lo  ariaa.  My  lorda,  I 
apprabeDd  the  way  h,  npon  tbia  occaaion,  to 
MS  the  qiwationa  of  the  wrtDeaaea  upon  a  Voire 
Wn.  Tbeoeble  lordallba  bwmadetbaob> 
jadieii,  and  applied  l»  tbe  witneaa  for  an  an- 
iwer  10  that  qne«lion,  who  haa  pceiiif elj  de- 
aiad  it:  if,  alter  that,  Ibe  priaoner  ia  to  aay,  I 
caa  lUaify  wbil  tbe  witaeaa  baa  now  aworo  ; 
allow  ne  time  for  it)  and  yonr  lordahipa 
•bndd  iiMlalge  bim  with  it  in  tbia  manner ; 
Ikan  ia  nallody  but  miiat  be  apprebcBaiTe  of 
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Tory  dangerous  coiMequeDce*  attending  it  i  fo* 
any  kind  of  eridence  may,  by  that  raeaos,  be 


L.  R.  S.  Hy  lorda,  the  geotlemen  of  ibe 
Houae  of  Commons  may  proceed  in  their 
examination  of  this  witneaa ;  aud  my  lord 
IjOtoI  will  be  at  liberty  to  ask  what  questions 
he  pleases,  in  hia  croM- examination  ;  and  will 
likewise  be  at  libertji  to  call  wiinenea  lo  prora 
this  particular  fact  in  bia  defence  in  another 
^ape;  for  be  may  prpve  ihii  fad,  in  order 
10  Impeach  tbia  witneas'a  credit,  and  probably 
bare  aa  much  effect  of  it  aa  if  it  had  been  pro- 
periy  taken  adiantase  of. 

Sat.  On.  Hy  lorda,  J  beg  Ihia  witneaa  may 
be  a^ed,  when  he  firat  came  to  live  in  lord 
I'lrai'B  fiunily ;  and  bow  long  he  tired  with 

L.  R.  S.  Sir,  you  bear  tbe  qoeatioQ. 
R,  Frattr,  1  entered  into  lord  Lav at'a  ear- 
rice  in  October  1744. 
Sol.  Gem.  How  long  did  yea  continue  wilb 

A.  Froirr.  I  continaed  in  bis  service  till  bia 
lordship  and  X  ware  taken  priasacrs,  tbe  7th  of 
June  last 

Sol,  Gen.  I  be^  yoe  may  inform  their  lord- 
ahipa, whether,  id  the  month  of  July  1745, 
yuo  knew  of  any  information  tlMt  was  given 
to  my  lord  Loral,  of  an  intention  of  an  loaur- 
reclion  and  invasion  ;  and  what  intimation  waa 


£.  Fra§er.  Some  time  after  the  95lh  July 
1745, 1  heard  a  gentleman  came  to  my  lord 
Ifovai'i  houae,  lo  tell  bim,  that  tbe  Prelender'a 
ami  waa  landed  aomewbere  abont  Lochaber.  I 
beard  my  lord  Lotat  aay,  he  did  not  land  like 
a  princn ;  that  be  had  no  army  with  him,  and 
only  a  few  servants. 

Sol.  Gen.  What  did  roy  lord  Lovat  aay  upoa 
thai  occasion  F  Waa  his  son  at  home  f 

R.  Friuer.  He  was  at  home,  or  waa  thea 

Sol.  Gen.  Doyen  knowof any peraon  that 
waa  aent  by  n^  lord  Lovat  to  aee  tbe  Pre- 
tender at  that  timef 

R.  Fraur.  Not  at  Oat  time ;  I  cant  aay 
tbat  1  knew  of  any. 

Sol.  Gfa.  Do  you  know  ef  any  endeavours 
that  were  then  nsed  to  raise  men  upon  roy  lord 
Lorat'a  eatate?  And  if  yon  do,  please  to  mcn- 

R.  Frattr,  I  remembet  aome  tine  a(W  he 
dictated  a  letter  to  me,  to  be  aent  to  twoofthe 
hnula  of  the  tribes  of  the  Fraoen. 

SoL  Gn.  Name  them. 

R.  Fraer.  James  Fraaer  of  Foyns,  and 
John  Frasw  of  Ferralino. 

Sal.  Gen.  What  waa  Ibat  letter  far  F 

R.  Fnter.  To  gel  men  ready  to  join  tbe 
maatarof  LovaL 

Sol.  Gen.  Whcsawefedw  men  te  go  with 
kinkF 

it.  Fraier.  Tbe  letter  doea  not  niticulariM 

tba 
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R.  Fnmr.  I  took  tho  Utlo  of  tlM  mmt§  of 
Hie  sen.  My  lord  Lofot'o  cbanherlain  or- 
dered me  to  make  a  list  of  the  oanMi  of  all 
tbe  men  capaUo  of  beoriftf  anna  north  of 
Loch  Nesa. 

Soi.  Gem.  For  what  parpoae  were  thoie  liala 
nadeP 

R.  Frater,  To  the  bast  of  my  koowledfe 
to  join  the  master  of  Lofat»  with  the  Piw- 
tender. 

SoL  Gen,  Were  aaoh  liati  made  out  with 
my  kNrd  Lotat'a  priTity,  or  by  his  diicctkNiF 

IL  Fraier.  1  am  aura  he  waa  aeqaainted 
with  it. 

SoL  G«fi.  How  are  joa  a«ro  he  was  ac- 
fiiaioted  with  it  ? 

R,Frater  fieoaaao  I  west  into  the  room,  and 
told  bim  what  I  was  doing;  and  that  I  was 
writing  the  Uat. 

SoLGem.  What  did  he  aay  to  y  on  upon  that 
occaaionf 

JR.  Frater.    I  cannot  nmcmher  sow. 

SoL  Gen,  Pray,  did  my  lord  Lo? at  sea  the 
hit  after  it  waa  made  out? 

Rlhuer.  lcan*llell;  IretvreedittoJohn 
Fraser,  my  lord's  factor. 

Sol,  Gen.  Do  yon  Inow  of  aav  meaaago  that 
waa  aent  or  paaaeil  between  my  lord  Lorat,  and 
lard  Loudon,  and  lord  Presidentr 

R.  Frattr.  Yes. 

SoL  Gen.  What  waa  it  about? 

R.  Frater.  SeTeral  letters  were  sent  by  my 
kNnd  London,  and  my  kird  Praaident,  lo  my  hNrd 
Lovat,  to  dissuade  him  frooa  entering  inia  the 


Sol.  Gen.  What  anawer  did  my  hnrd  Loent 
make  to  these  letters  ? 

JR.  Frater.  He  said  his  aou  waa  so  obstinate 
as  to  enter  into  the  rebellion ;  but  that  he  could 
not  help  it. 

SoL  Gen.  Waa  that  fact  tme  P  Was  the  sou 
so  obstinate  f 

R.  Frater.   No ;  1  am  sure  it  was  not  true. 

Sol,  Gen.  Why  are  you  sure  it  waa  not  true  ? 

JR.  Freser,  Because,  whilst  I  waa  preparing 
a  letter  to  tbe  lord  president,  which  my  kwi 
Lavat  dictated,  whevaoi  he  ac^aintsd  them  of 
his  son's  obetinacv  in  ^oing  into  the  rebeUioa 
(which  letter  my  lord  diiected  me  not  to  let  any 
body  aee,)  hia'aon  the  naster  came  in,  and 
asked  me  for  the  letter ;  and  I  refusing  to  give 
it  bim,  the  son  took  the  letter  out  of  my  hand. 

Sol.  Gen.  Who  took  it  out  of  your  hand? 

R.Fre$er.  The  master  of  Lovat  look  it  out 
of  my  band  ;  and,  after  rsadinff  it,  said,  Good 
God,  bow  is  this !  Aooose  roe  bnind  my  back ! 
To  call  roe  stiff-necked  and  diaobedient  1  I  will 
set  the  saddle  upon  the  right  hone. 

SoL  Gen.  Pny  rspaat  the  answer  you  «ads 
last. 

R.  Fraser.  The  msster  of  Lofut  said,  if  thia 
letter  goes,  1  wiU  go,  and  pnt  the  aaddla  unon 
the  right  horse,  and  wiil  go  and  disoorer  all  lo 
my  lewd  Presidient. 

SoL  Gen.  What  did  he-mean  by  putting  Iks 
taddle  upon  the  right  hotse? 

R.F^uer.  Tbatiia wunld gu and dissf  nUn 


my  losd  Prsaident,  that  hia  fathe? ,  »▼  Issii 
Lovat,  had  forced  him  to  do  what  ho  had  donri 

SoL  Gen.  Did  tha  aon  say  any  thing  to  mj 
lord  Lovat  upon  that  occaaion? 

RFramr.  Not  that  I  know  of.  Thoipaidn 
« atiff^neckod  and  diaobedient'  wem  left  out  ol 
the  letter. 

SoL  Gen.  How  came  these  wosda  to  he  left 
out? 

R  Frtuer.  It  wss  done  by  the  master  of 
Lovat'9  order. 

Sol.  Gen.  Did  you  hear  anr  thing  that  pass- 
ed between  lord  Lovat  and  nis  aon  about  his 
backwardness  in  going  into  the  rebellton  P 

jR.  Fraser.  I  heard  htm  blame  the  master  of 
Lovat  Cor  being  dilatory. 

Sol,  Gen.  Dilatory  lu  what? 

JR.  Frossr.  In  raising  man. 

Sol.  Gen.  For  what  ptvposo  ? 

RFiaser.  TojointhePreteader'asDflL 
/  Sol.  Gen.    Do  yon  know  any  thing  of  laid 
Lovat's  Bending  for  people,  as  paintssSi  or  of 
anv  sort,  to  prepare  bis  tents? 

'R,  Fraser.  Yes ;  I  mvsclf  wrote  n  letter  to 
his  agent  at  Invemeaa,  wno  was  a  paitter. 

SoL  Gen.  By  whoos  order  did  yon  wri*e  thai 
letter? 

R.  Fraser.  By  my  hnd  Lovat's  order* 

&U,  Gen.  T%  what  pwrpooe  waa  tho  letter 
wrote? 

R.  Fraser.  It  was  to  order  the  agtnt»  or  the 
painter,  to  make  aome  bell-tents. 

SoLGen.  What  did  the  painter  do  in 
aeoueoce  of  that  letter  r 

Jft.  Fraser.    Ho  made  them. 

Sol.  Gen.  Did  my  lord  Lovat  know  of  it? 

R  Fraser.  Yes. 

Sol.  Gen.  How  do  you  khow  he  dkl  ? 

R.  Feasor.    Deeauae  I  waa  with  my 
Lovat  when  the  man  waa  making  them. 

SoL  Gen.  What  are  hell-tente? 

R.  Fraser.    They  are  lodges  to  keep 
dry  from  the  rain. 

SoLGen.  Did  you  know  of  any  oohmn  being 
made? 

JR.  Fraser.  Yea:  we  had  one  nair  of  new 
ones  made,  and  another  pair  mendeo. 

Sol.  Gen.  Ahonl  what  time  was  that?  and 
what  month  ? 

R  Fraeer.  Absnt  the  ■aanth  of  Senlsmhcr, 
Ithiak. 

SoLGen.  Waa  It  hsiwm  the  isit  wndssf  ana  f 

R.Frmer.  I  thkk  it  wns  after  the  ftist 
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Sal.  Gen.  Canyougitoanaooonnt  of  the 
men  being  rendesvoneed,  and  whether  it  was 
dene  by  my  lesd  Lowd^  disscttons,  or  nndsr 
hanntherity? 

R  Fraser.  lliey  vera  randesfouaed. 

Sal.  Gen.  Whesewerethoy  mndesvnnaedf 

R.Fra»et.  Upon  that  part  of  lord  Lnvat^ 
aslnte  near  Oaatle  Downey. 

SoL  Gen.    Abnnt  what  tii^a  waa  thisr 
wiMt  month  ? 

R.  Fraser.    In  the  monthof  August 

Sol.  Gen.  What  wns thn  naUistiUr  puqposs 
of  their  bei»g  itfiawed  then  r 
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R.  Ffuer,  Ta  iM  wbo  ww  capable  of  boir- 
iog  arms,  and  |vbo  bad  any. 

&»^Gtfi.  Were  the  gffioeia  appoiBted  thao  ? 

R,  Fta$er.  No,  1  beKeve  aot 

8aL  Gem.  How  do  yoo  know  tkat  Ike  pi* 
•oner  was  qftade  prif  J  to  tbio  reodesfooa  f 

H>  Fr€$fr.  ISeoaittso  Ifaej  oaiao  back  to  »y 
loi4'f  bouaa  eftorwarda. 

Sal.  Gen,  Were  tboy  in  officera  dieoi  f 

R.  Fimter.  T)iev  had  white  eockadea  oo, 

Sol,  Gen,,  How  tu  waa  the  place  of  cendes- 
voua  from  lord.Lorat'e  kouaa  f 

R.  Fra$er.  About  %  quarter  of  a  mile. 

SoLQem.  Were  the  peraona  there  teoaata  to 
»ylardLofat? 

R,  Frater,  They  were  hit  tenanti. 

SoLGen.  Whatarma  bad  they  P 

It  Fraser.  I  can't  Aay :  1  had  nv  lofd'a 
Ikirfy  to  go  there  and  ■oelbem ;  bmldkisot 
flayttMra. 

Sol,  Gen,  Do  yoa  know  of  any  other  left- 
teaooaf 

A.  Fraser.  Abouta  fortnight  aficrwardf  there 
waa  another  rendesTooe. 

Sol,  Gen,  Do  you  know  of  any  ammunitioB, 
mikfiti,  or  arma,  that  were  gireD  to  the  men? 

JR.  Fraser,  I  don't  know  of  any  anna  thai 
were  given  .them.  There  waa  a  bami  of  pow- 
dier  aent  firoai  Infemeae. 

Sal.  Gen.  By  whoee  order  waa  that  dona  r 

R.  Fraser.  By  my  lord  Loral'a  order ;  1 
wfoio  the  letter. 

SoLQan.  What  waa  done  with  that  powder? 

R.  Fraur.  It  waa  diatribated  aaaong  the  Bfteo. 

SoL  Gen.  How  do  you  know  thai  it  waa 
done  by  my  hwd  Lovat'a  onkr  ? 

R,Eraur.  Beeauae  the  home-keeper  beinfj^ 
dii^giaced,  I  got  the  k^ofthenlaoewhereu 
waa,  and  saw  the  powder  and  bullets  there. 

iS^  Gen.  Waa  the  key  deliTerad  you  for 
thatoae? 

JL  Frtuer.  I  told  my  tord  of  my  baring  the 
key. 

SoL  Gen.  Do  you  know  of  any  bonnets 
hwag  provided? 

R.  Fraser.  There  were  boaneta  piofidad  for 

«hafl[L 

SoLOken.   By  whoee  eader  ? 

JR.  Fraser.  By  my  lord  Lot at'a. 

SoL  Gtn.    ¥mt  what  purpose  were  they 
preeidedP 
'  R.  Rmoer^   They  were  gurcu  to  the  mea.-* 

SoL€en.  Da  yoo  know  wheie  the  offioeia 
weal  after  the  last  feadeBTOoa  P 

R.  Froser.  The  offioara  oaaM  baek  that 
Bight 

SoLOen.    Where dUth^oome to? 

R.  Fraser.    They  came  to  my  lead  Lovat'a 
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ML  Gen.  RaitheycoohadeaP 

R.Fhaer.  They  had  while  oockadeaia  their 


Soi.  Oea.  Do  you  kaow  ihr  what  sign  or 
IMfk  they  wiare  while  oackadea? 

R.  Froser.  It  waaasymploasef  HMrbeiag 
Mplo  la  join  lh»  fMeodevt 

SoL  Gas.  Do  ym  hnav  ef  gqF  iUag  Ihm 


happened  al  my  kwd  Loral's  after  the  battle  of 
PreatonPenaP 

R  Fraser.  Fraser  of  Dallcraige  came  !• 
Caalle-Downey  with  aa  ae<Hwolof  the  battle 
of  Preslon-FMe. 

Sol,  Gen.  What  did  my  lord  Lovat  say  It 
him  upon  that  ocoasioo  P 

R.  Fraser.  He  said,  that  his  osan  ahould  ha 
soon  ready  to  go  sooth. 

Sol,  Gen,   For  what  pnrpoae  P 

R.  Froser.  To  join  the  rebela,  I  uodesatooil. 

SoL  Gen,  Do  you  know  of  any  men  paasing 
by  my  lord  Lovat'a  bouse  P 

R.  Fraser,  My  lord  Cromertio's  regimcuft 
passed  by ;  and  he  and  the  M'Doaahb,  and 
aareral  others^  were  entertained  there  that  aighl. 

SoL  Gen,  Did  yon  hear  any  thing  that 
passed  npea  thai  oooaaionP  any  thing  that 
was  said  by  my  lord  Loral  upon  it  r 

R.  Froser.  Yes^  thai  it  waa  owing  to  the 
master  of  Loral's  disobedienea,  thai  the  Fraaeaa 
were  not  ready  aa  aeon  aa  any  other. 

iSn0/.  Gen.  Waa  there  any  thing  else  thai 
passed  then,  or  any  aaiticnlar  healths  drank  P 

R.F^mser.  Yee»  the  health  of  the  Preteadar% 
son  was  drank. 

Sol.'Gen.  Bv  what  name? 

JR.  looser.  By  the  name  of  prinoe  Chariest 

Sol.  Gen.  Pray  at  what  time  did  the  BMater 
of  Loral  go  and  join  the  rebels  P 

RFroosr.  UwaahelweenthelOtband  fOth 
of  Deoeosber  thai  he  wenL  My  tord  Loral  w^ 
taken  prisoner  on  the  lOth  or  litk  of  Deeem* 
her,  and  esesjped  about  the  19lh  et  9(Hh ;  and 
at  the  same  time  the  master  marched  with  tl^ 
Fraaera. 

SoL  Gen.  Was  my  lord  Lsvat  extremely 
displeased  at  his  son's  so  marching ;  or  did  l|a 
disapprore  of  it  P*— A.  Froser.  No. 

SoL  Gem.  Did  he  send  word  for  his  son  to 
eome  back  again  ? 

R.  Fraser.  He  did  afterwards  send  he  him 
back,  to  raise  more  men. 

Sol.  Gen,  Do  you  know  of  any  peraon  wke 
waa  ooncemed  in  the  rebellion,  that  after  the 
battle  of  Falkirk,  came  te  my  kird  Loval^a 
house;  and  whc^r  any  thing  pssaed  in  com* 
pnv  then,  and  what  it  was  P 

A.  Fraser.  Yes  ;  there  was  a  French  gentle- 
man  came,  that  waa  aaid  to  be  the  Freo<m  em* 
bassador. 

So/.  Gen.  Where  did  he  come  to  P 

R.  Fhtser.  Tb  a  ptoea  belonging  to  my  tord 
Lovat. 

SoLGen.  Whenwaslhat? 

R  Fraser.  It  waa  after  the  nireal  Ihim 
Stirling. 

Sol,  Gen.  Do  you  know  wko  waa  there  he* 
sideeP 

R  Froser.  There  were  several  othesa,  paHi* 
cularly  Lochiel,  Keppoch,  Cameran. 

SoL  Gen.  Do  yon  know  of  my  lord  Lovat*n 
aay4ng  any  thing  to  them  $honl  hie  tssistiny 
IhemP 

R.  Jhuer.  He  told  t^eoH  he  hoped  thef 
would  excuae  him,  on  account  of  hia  egt  m 
inftroHlieB. 
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Sol.  Gen.  Did  be  nj  may  thior  to  shew 
bit  zeal  for  their  locccoty  as  be  did  sol  go 
himself  f 

-    R.  FVeier.  Yet ;  he  ttid,  I  etnnot  ffo  mytelf ; 
but  1  will  send  my  ooly  ton,  the  dtriiDg  of  mj 

Sol.  Gen.  Do  yoo  know  of  aoT  thing  that 
tmtaed  between  my  lord  Loirat  and  hit  ton  after 
Sat?     • 

R,  Fra$er.  Yet ;  the  matter  came  to  Gortu- 
leg ;  and  my  lord  had  lately  received  a  letter 
ihmi  one  Mr.  Bberidan,  who  bad  tome  office 
under  the  Pretender't  ton,  complaining  of  my 
lord't  not  getting  hit  men  ready. 

Sol,  Gen,  Do  you  know  of  any  thing  that 
jMited  between  them  in  relation  to  the  men 
baTing  leare  to  go  home  ? 

JR.  fVesf  r.  Yet ;  my  lord  wat  angry  with  the 
matter  for  giving  them  leave. 

Sok  Gen.  Pray,  how  long  wat  tbit  before 
ihe  battle  of  CulkNien  ? 

R,  Fraur.  Thit  wat  in  the  month  of  Fe- 
bruary. 

Sot.  Gen.  Do  yoo  know  any  thing  of  the 
Preten<ter't  ton's  coming  to  my  lord't  bouse 
after  the  baUle  of  Colloden  P 

JR.  Frater,  Yet;  the  very  night  after  the 
battle,  the  Pretender's  son  came  to  my  lord^s. 

SoL  Gen.  Waa  my  lord  Loval  there  then  ? 

R.  Froicr.  Yet. 

SoL  Gen.  Do  yon  know  any  thing  of  what 
passed  between  them ;  or  what  my  lord  Lovat 
said  to  him  ? 

R.  Fraser,  He  made  some  apok)gy  for  not 
joining  him  in  person. 

So!.  Gen.  Did  be  mention  any  thing  to  shew 
bit  zeal  for  bim,  though  he  did  not  jom  him  in 
person? 

JR.  Frater.  H  e  said  he  had  tent  bit  ton  to  join 
him,  whom  he  loved  more  than  bimtelf. 

Sol.  Gen.  Did  be  mention  hit  having  tent 
any  more  ? 

R.  Frater.  Yet ;  be  mentioned  bit  having 
MBt  bit  clan. 

SoL  Gen.  Wat  the  excuse  acc^ted ;  or 
what  did  the  Pretender's  son  say  to  bim  P 

JR.  Frater.  1  cannot  tell  particularly :  1  do 
not  understand  Frencby  and  they  spoke  in 
French. 

SoL  Gen.  Did  all  the  conversation,  which 
passed  between  them,  pass  in  French  ? 

R,  Fraur.  No ;  they  spoke  sometimes  Eng- 
lish, and  at  other  times  they  spoke  French. 

SoL  Gen.  What  language  was  that  discourse 
tpoken  in,  which  yon  have  given  an  account 
•fas  to  lord  Lovat's  son  and  danP 

JR.  Frater.  It  was  in  English. 

Sol.  Gen.  You  bavoeaid  you  did  not  nnder- 

ttaod  all  their  discourse :  Pray  did  you  per- 

■eeive  any  other  demonstrations  of  friendship 

Ibat  passed  between  them  f 

•    JR.  Frater.  Yea ;  they  embraced  one  another. 

Soi.  Gen,  Do  you  know  of  any  consultation 
or  meeting  of  the  general  officers  of  the  reM 
army,  which  my  lord  Lovat  bad  al  that  time? 
.    R.  Frater.  Yet. 

SQl.O€i^  Who  were  pretentf 


it  Frater.  There  were  tevera)  gendemen 
present. 
Sol,  Gen.  Name  them. 
R.  Frater.  There  was  Cameron  of  Lochiel, 
John  Murray  of  Brooghton,  Barrisdale,  John 
Kov  Stuart,  Olenbucket,  and  others. 

Sol.  Gen.  How  toog  was  this  after  the  battle 
of  Ciilloden? — R.  Frater.  It  was  not  very  long. 
Sol  Gen.  How  long  was  it  P 

R.  Frater.  A  matter  often  or  twdve  days. 

Sol,  Gen.  Wat  there  any  body  elte  there  P 
Was  the  younff  Pretender  there  r 

R.  Frater,  No ;  he  was  not. 

SoL  Gen.  Do  you  know  any  thii^  of  the 
conversation  that  passed  then,  or  the  result  of 
the  consultation  P 

R.  Frater,  No ;  I  was  turned  out  of  the 
room:  I  did  not  hear. 

SoL  Gen.  Do  you  know  of  any  money  that 
was  distributed  f  To  whom  was  it  distribnted, 
by  whom,  and  for  what  purpose? 

R.  Frater.  I  saw  the  Pretender's  son's  trea- 
surer give  money. 

Sol.  Gen.  For  what  purpose  was  the  money 
given  ?— A.  Frater.  To  raise  men. 

Sol.  Gen,  Do  you  know  what  kind  of  money 
was  to  given? 

R.  Frater,  It  wat  French  looit-d'ore. 

SoL  Gen,  Were  you  with  the  pritoner  tfll  th« 
time  he  waa  taken  P  If  yon  were,  g^ve  an  ac- 
count of  hw  retreat. 

R.  Frater.  We  ttaid  in  an  island  for  a  month; 
and  when  we  escaped,  we  were  obliged  to  take 
a  boat  to  come  down  a  locb. 

Sol.Gen.  What  was  the  name  of  the  itUttd? 

R.  Frater,  The  island  of  Merer. 

Sol.  Gen.  Had  you  been  with  lord  Lovat 
from  the  time  of  the  battle  of  Cultodeo  to  that 
time? 

R.  Frater.  We  were  in  the  island  fW>m  the 
beginning  of  May  till  the  7th  of  June. 

iSo^  Gen.  With  what  view  did  my  lord  Lovat 
come  there  P 

R.  Frater.  To  screen  bim  from  the  king't 
troopt,  which  were  then  in  pursuit  of  bun, 
and  teveral  othert  of  them. 

Sol,  Gen.  Do  you  know  of  any  thing  that 
passed  between  the  master  of  Lovat  and  bmi  at 
that  time? 

R,  Frater,  I  remember  the  master  proposed 
it  to  him  to  turrender  himself  to  the  uuke : 
but  my  lord  Lovat  advited  bim  against  it,  and 
said  be  couki  not  do  it  consistently  with  bis 
honour ;  and  be  did  not  think  he  had  been  to 
mean-tpirited  at  to  offer  it 

SoL  Gen.  Do  you  know  any  thing  of  any 
advice  that  wat  given  by  my  lord  Lovat  about 
the  raiting  of  men  ? 

R.  Frater,  Yet;  my  lord  Lovat  wat  pre* 
tent  at  Morer,  where  they  were  speaking  of 
the  raising  of  men. 

Sol.  Gen.  Had  the  prisoner  any  guard  that 
attended  him  whilst  be  was  in  MorerP 

Jl.  Fraur.  Yet ;  he  had  a  guard  of  twenty 
men  to  attend  bim. 

Sol.  Gen.  Did  they  rcntt  any  of  the  kiog*a 
ftrcci  tbit  sight  offoet  then  ? 
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R.  Fra$er.  Not  that  I  know  of. 

Sol.  Gen.  By  whom  were  they  paid  ? 

IL  Fraser.  f  paid  them. 

Sol,  Gen.  By  wboae  direotions  did  yoa  pay 
them? 

H.  Frater.  By  my  kNrd  Lovat'i  directtona. 

Sol»  Gen.  Did  you  apprehend,  that  the  mas- 
ter of  Lorat  carried  his  meD  into  the  rebel  army 
without  his  father's  permissioD  P 

R,  Frater.  No ;  I  am  f  ery  sure  he  could 
not. 

SoL  Gen.  Why  are  you  sure  of  it  P 

R,  Frater.  Because  my  lord  Lovat  is  a  very 
atrict  man;  and  none  of  his  childreo  could 
bare  done  it  without  his  conseat. 

Sol.  Gem.  Had  my  lord  Lovat  a  power  over 
them? 

R.  Frater.  Yes  ;  he  had  a  very  great  power 
o?er  them. 

Sol.  Gen.  Prav,  was  the  guard  my  lord 
Lovat  had,  armed  f — R.  Fraur.  Yes. 

^  Sol.  Gen.  You  say  there  was  do  oppositioo 
given  by  them  to  any  of  the  king's  forces  ? 

R.  Frater.  Nu  ;  I  think  there  were  two  or 
three  of  them  fired  :  but  my  lord  Lovat  sent 
me  otut  to  tell  them  not  to  fire. 

iSo/.  (hn.  Do  you  know  any  thing  of  my 
lord  Lovat's  soliciting  a  commission  from  the 
Pretender,  to  be  lieutenant-general  of  the 
Hichlandf ,  or  a  patent  to  be  duke  ? 

R,  Frater,  I  remember,  some  time  after  I. 
want  into  mv  lord  Lovat*s  service,  which  was 
ihm  18th  of  October  1744, 1  saw  in  the  desk  a 
copy  of  an  old  patent,  which  gave  the  title  of 
doike  to  lord  Lovat  only. 

Sol.  Gen*  What  other  papers  did  you  see 
tbcn? 

R,  Frater.  Some  time  aAer  I  saw  a  new 
patent,  where  the  title  was  to  descend  to  the 
hein  male  of  the  family. 

Sol.  Gen  Did  tou  hear  from  my  lord  Lovat 
bow  be  obtained  the  patent  ? 

R,  Frater.  I  have  heard  my  lord  Lovat  say, 
That  his  patent  lay  in  the  hands  of  one  Drum- 
OMttd  10  France. 

Sol.  Gen.  Did  he  say  what  Drummond  P 

JK.  Footer,  To  the  best  of  my  knowledge, 
be  nid  it  was  Drummond  of  Bohaldie. 

SoL  Gen.  Do  ybu  know  any  thing  of  any 
other  commission  which  my  lord  Lovat  had  P 

R,  Frater.  Yea;  I  saw  a  commission  for 
his  being  lieutenant-general  of  the  Highlands. 

SoL  Gen.  Where  did  you  see  that  com- 
■lissionP 

R.  Frater.  Lying  upon  a  table  in  my  lord's 
room*  1  read  it,  and  made  a  copy  of  it  by  my 
h>rd'a  order. 

SoL  Gen.  Are  yen  sure  whether  he  himself 
ordered  you  to  copy  it  P 

jK.  Frater.  1  am  sure  he  ordered  me  to  make 
neooy  ofit 

SoCOen.  Had  yon  any  other  discourse 
whb  him  about  itP  Did  you  bear  with  what 
fieir)iehadgotitP 

FL  Frater,  No ;  1  had  no  other  than  what 
J  bayo  now  informed  you  of. 

M.  Qtn»  Do  you  know  of  any  compUtnt 


my  lord  Lovat  ever  made  about  an  independent 
company  being  taken  from  him  P 

R,  Frater.  1  heard  him  complain,  that  tho 
court  did  not  use  him  civilly  in  taking  away 
his  company. 

SoL  Gen.  When  did  you  hear  him  make 
that  complaint  P 

H.  Frater.  Frequently  in  company,  in 
speaking  upon  the  subject. 

SoL  Gen.  Pray  what  did  my  lord  Lovat  mj 
upon  that  occask>n  P 

R.  Frater.  I  heard  him  say,  that  it  was 
entirely  owing  to  general  Wade;  and  that  bo 
did  not  blame  the  government. 

Sol,  Gen.  Did  he  draw  any  consequences 
from  that  P 

JC.  Frater.  1  have  heard  him  speak  extria* 
ordinary  well  of  his  late  master  king  George. 

Sol.  Gen.  What  more  did  he  say  about  this 
treatment  P 

JR.  Frater.     He  said,  that  the  court  nao 
him  so  ill,  that  he  could  not  help  doing  what 
he  was  doing. 

Sol.  Gen.  What  was  he  then  doing  P 

R.  Frater,  Raising  men  to  join  in  the  lOr 
hellion.  He  said  he  had  no  dislike  to  his  pre- 
sent majesty,  but  only  to  the  persons  who  took 
away  his  commission. 

SoL  Gen,  Pray  what  do  you  apprehend  was 
the  meaning  of  tuat  expression  of  the  master  of 
Lovat,  that  he  would  go  to  the  lord  President, 
and  discover  all  P 

JR.  Frater.  I  understood,  that  he  meant, 
that  he  would  go  and  join  his  majesty's 
forces. 

Sol.  Gen.  My  lords,  we  have  done  with 
the  examination  of  this  witness  for  the  present. 
We  shall  have  occasion,  by-and-bye,  to  call 
him,  to  prove  an  exhibit  or  two. 

Lord  High  Steward,  My  lord  Lovat,  the 
gentlemen  of  the  House  of  Commons  have 
gone  through  their  examination  of  this  witness: 
would  vour  lordship  ask  him  any  questions  P 

Lord  Lovat.  1  am  not  able  to  ask  him  any 
questions. 

Then  the  witnev,  by  order  of  the  Lord  High 
Steward,  withdrew ;  and  the  Lord  High 
Steward  returning  hack  to  hw  chair,  the  House 
was  moved  to  adjourn  to  the  chamber  of  par* 
liament. 

L.  H.  S,  Is  it  your  lordships*  pleasure  to  ad- 
journ to  the  chamber  of  parliament  P 

Lordt.  Ay,  ay. 

The  House  was  accordingly  adjourned  to 
the  chamber  of  parlianoent ;    and  the  Lords,    ^ 
and  others,  returned  in   the  same  order,    in 
which  they  came  down ;  And  the  House  being 
there  resumed. 

Ordered,  That  this  House  will  prooeed  fur- 
ther in  the  Trial  of  Simon  lord  Lovat  in  West* 
minster-  hall,  to-morrow,  at  eleven  of  the  clock 
in  the  forenoon :  And 

A  Messatre  was  sent  to  the  House  of  Com- 
mons, by  Mr.  Eld  and  Mr.  Thurston,  to  ae^ 
quaint  them  therewith. 

Ordered,  That  the  lieoteoant  sf  the  T%Mm 
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•r  London,  fk  hit  deputy,  do  tako  btek  the 
Mid  lord  Lovat,  md  bnnj^  bim  ofpiin  to  the  bor 
^fbit  Roiiie  in  WettmiDiter-Hiill  to-morrofr, 
tl  eieTCB  of  ibe  dock  in  the  forenoon. 


Second  Day. 


Tu€$iay^  lath  March^  1746. 

Theliordf  t&dotkcn  cane' from  the  Chnm- 
ber  of  Porliomeni  into  Weoliiiinflcr-hftll,  in 
tbe  iMM  order  u  on  Mondny :  Where  Ibe 
GottHBoni,  and  their  Managert,  were  in  the 
ieati  prepared  for  them  reapccti?ely,  as  before : 
And  Ine  Lords  took  their  plaees  in  the  Conrt; 
and  tbo  Lord  Hifb  Steward  in  his  chair. 

L,  H,  S.  The  Hovete  retnned.  Is  ilyour 
ferdshipa'  pleoaore,  that  the  Judges  bate  leare 
tobecorered? 

LordM.  ky^  ay. 

Then  the  Seijeant  at  Anns  made  prodama- 
llin  for  silenee ;  and  afterwards  the  Ibtlowing 
prodamation : 

Serjemni  mi  Anm,  Oyes,  Oyei,  Oris !  Lieu- 
tsnant  of  the  Tower  of  Lomoo,  brinff  forth 
your  prisbneri  Simon  hNrd  Lorat,  to  the  bar, 
(prnnam  to  the  Order  of  the  Uonso  of  Lords, 
to  yon  directed. 

The  deputy  gofe»wi  of  Ibe  Tower  brought 
the  prisoner  to  the  bar,  in  the  like  manner  as 
Itelbre.    And  then  he  kneded  down. 

X.  Jf.  iS.  Your  lonlshin  may  rise. 

Then  Ibe  Lord  High  Steward  asked  leave  to 
go  down  ^o  the  taUe ;  which  waa  done. 

L.  H,  S,  Ixeotlcmen  of  the  House  of  Com- 
I,  you  may  proceed  in  your  evidence. 

Mr.  *iVbe/.  My  lords,  Tlio  not  witness  we 
her  leave  to  cdl  in  support  of  Ibe  chsrge,  is 
John  Murray  of  Broughlon. 

Mn  Jlarrsty  of  Broughtoo  came  into  Court. 

Mr.  Noel.  My  lords,  We  desire  that  he 
mav  be  sworn. 

Lord  Lorat.  My  lords,  1  have  objections 
against  this  witness.  One  or  two  I  apprehend 
la  be  essential. 

X.  H,  S,  Makeyonrobjedionfi. 

Lord  Lovat,  As  f  cannot  read  mysdf,  I  de- 
■tre  your  lordships  will  give  leave  to  the  derk 
to  read  them. 

CierAc  reads: 

My  objection  is,  That  he  is^  attainted  by  an 
act  of  parliament  made  in  the  last  session,  p. 
WIS ;  and  that  he  did  not  sumoder  himself 
baibre  the  Itth  of  July  laat. 

Att.  Qem.  My  lords,  I  observe,  that  the 
■oUe  lord  nl  the  bar  said,  that  he  bad  severd 
c»bjections  to  the  examining  this  witness ;  and 
tmit  one  or  two  of  them  were  essential ;  but 
the  node  lord  has  not  mentioned  more  than 
MR.  C  presume,  my  lords,  it  would  be  proper  | 
that  he  should  name  all  his  objections,  at  once, 
tliat  the  Managers  mav  have  an  opportunity 
of  answering  them  all,  and  receiving  your 
ferdships' judgment  upon  the  whde :  Therefore, 
If  N  k«  apy^Hwr  sbji^tisf  to  offor.  il  wookl 


bo  proper  he  should  mentiad  thorn  oofw  to  your 
lordships. 

«Lord  Lovai.  My  fords,  I  submit  it  to  joor 
lordshipa,  that  that  is  a  very  odd  propositioo. 
I  give  your  lordships  an  essentid  one  now  ; 
un  when  that  is  anawersd,  I  have  another. 
I  am  not  to  be  dureeted  by  Ibaae  who  are  my 
persecntori. 

L,  H.  S,  My  ford  Laval,  Yoo  are  not  lobe 
dweded  by  yonr  aocuaers,  bnt  by  the  Lords 
who  are  your  fudges ;  and  the  course  of  pro* 
ceeding  la  Ihia,  and  dl  other  courts,  is,  That 
a  peiaon  who  defects  to  any  wimesa,  ahould 
name  dl  his  objeotioiis  at  the  aaaie  tinse  i  and 
it  is  the  flsora  asaterld  in  this  coarl,a8  it  tends 
to  prevent  the  Iroubfo  of  making  severd  Hn<^ 
necessary  adjournments. 

Lord  loral.  My  fords.  As  this  dyectimi  is 
▼ery  essentid,  I  pray  that  it  may  be  answered 
before  I  make  another. 

Lord  I^fboi.  My  lords.  If  this  is  a  maierid 
ohjectfon  to  the  witncas,  then  there  will  be  no 
occasion  for  any  oilier ;  bnt  if  it  is  an  inma* 
lend  one,  then  your  lordships  may  fto  iuto 
any  other  ;  bnt  the  way  proposed  by  lEe  Ma* 
nagers  may  be  very  detrtnieiild  to  llie  uateppy 
pemon  at  the  bar. 

JL  H.  S,  Your  fordahipa  hear  what  is  pro- 
posed ;  and  the  question  is.  Whether  the  noMn 
lord  at  the  bar  shall  name  all  his  d(|eotMon 
now,  or  take  them  up  by  one  ? 

Sir  Wiiliam  Yomge.  My  fords,  I  shonld  hope, 
that  in  any  covrse  of  proceeding,  wheve  oIh 
jections  of  this  kind  are  osade,  tl^y  abouM  ha 
made  all  together ;  for  if  they  are  made  aepa« 
rate  we  most  conaeqnenlly  make  dislinci  an- 
swers to  them  all  ;  which  may  oblige  yonr 
fordships  lo  adjourn  often  to  the  Chamber  of 
Pnrliament ;  whfob  will  create  a  great  and  un- 
necessary delay  of  time :  And,  my  lovda,  there 
can  be  no  objection  to  his  naming  the  whofo  at 
oner,  since  iliey  will  all  be  distinctly  considered 
by  your  fordships,  snd  nndovbt«^ly  recdvo-dis- 
tmci  answers.  1  tbardbre  hvrobly  insisi.  That 
he  may  be  obliged  to  name  all  bu  objentfons 
at  once. 

Mr, ^Noel.  My  forda.  What  we  are  now  upon, 
is  no  point  of  law  at  all :  It  ia  singly.  Whether 
the  node  lord  at  the  bar,  as  is  usual,  should 
not  name  all  bis  objections  at  onoe  F  When  he 
does  name  them,  then  to  aueh  as  are  dear 

Bants  of  fow,  he  most  be  hterd  by  his  ooonsd : 
nt,  at  preaeoti^y  fords,  we  sre  upon  a  noes- 
lion  concerning  tho  course  of  proceeoiag. 
Whether  ho  shall  name  them  all  at  oaea  ?  that 
Ibey  may  be  taken  into  oanskforalidn  at  the 
aanie  time. 

My  fords,  one  thing  struck  me  in  a  very 
extraordinary  manner:  Il  wm  said  by  Im 
Dobfo  lord  at  the  bar.  That  ha  was  not  to  be 
directed  by  his  persecutors.  My  lords,  Wo  are 
no  persecutors ;  we  persecute  no  maD ;  we 
are  entrusted  by  the  CotaimoDs,  who  eanj  on 
ibis  prosecution  agdnst  tho  nobfo  ford  at  thO 
bar  for  treason ;  and  Wo  proaecute  fbr  the  pre- 
servation of  tbo  khig^s  gvfframedti  and  thb 
foWBofthrkmL 
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Lord  Lovat,  My  lords,  1  said  I  was  not  to 
be  directed  by  those  who  accused  me.  Your 
lordships  cannot  expect,  I  can  say  what  I  ha? e 
to  offer  in  an  eloquent  manner.  My  lords, 
Should  the  saving  of  a  little  time  be  a  feason 
for  taking  away  a  person's  life  ?  I  hope  these 
will  not  act  like  the  parricides  who  took  off  the 
bead  of  both  kingdoms  in  a  day,  by  their  pro- 
■ecution.  1  am  a  pe^  of  this  land ;  and  I  think 
DO  excnse  of  saving  time  should  be  allowed  as 
a  reason  to  destroy  roe. 

£.  H.  S.  My  lord  Lovat,  The  lords  will  use 
mil  the  deliberation,  and  give  you  all  the  time 
that  is  reauisite  for  your  defence ;  but  f  most 
beg  your  lordship  will  have  so  much  considera- 
tion as  to  keep  your  temper,  and  not  suffer 
yourself  to  be  hurried  into  passion  ;  for  that 
may  greatly  prejudice  you  in  making  your  de- 
ftnce.  Your  lordship  will  find  the  advantage 
10  vour  defence,  by  keeping  your  temper. 

Lord  Lacat,  f  give  your  lordship  my  hum- 
ble thanks :  And,  since  your  lordships  will  not 
allow  me  counsel,  1  have  spoke  the  little  non- 
MQit  I  had  to  say ;  but  now  your  lordships 
•hall  hear  me  say  nothing  out  of  temper. 

X.  H.  S.  My  lord  Lovtt,  The  question  now 
is,  Whether  you  shall  name  all  your  objections 
at  oncef  I  must  acquaint  your  lordship,  That 
it  the  rule  in  the  courts  below,  That  if  seve- 
ral dgections  are  made  to  a  witness,  they  are 
all  named  at  once,  in  order  to  prevent  uone- 
cosary  delays. 

Lord  Lovat,  My  lords,  To  shew  how  much 
I  denre  to  save  time  (though,  according  to  the 
cooTK  of  nature,  my  time  can  be  but  short) 
1  am  80  far  from  desiring  to  give^  your  lord- 
sbipa  trouble,  or  to  prolong  time,  that  I  do  in - 
nt  upon  this  objection  to  the  witness,  and  rely 
vpon  it  as  the  only  material  objection. 

Then  the  Lord  High  Steward  directed  the 
act  of  the  last  session  of  parliament,  ibr  the 
attainder  of  several  persons,  and  amongst 
aibcrs,  of  John  Mnrrpiy  of  Broughton,  to  be 
laad:  And  the  same  was  read  accordingly  by 
the  dark  at  the  table. 

X.  H.  S,  Gentlemen  of  the  House  of  Com- 
Mons,  You  hear  the  objection  made  by  my  lord 
Lovat  against  this  witness :  Which  is,  Tliat  he 
tMuids  attainted  by  the  act  of  parliament  just 
^«ow  read ;  and  that  be  did  not  surrender  him- 
adf  b^»re  the  13th  of  July,  the  day  prescribed 
Ij  the  act.  And  this  beio^  a  question  of  law, 
1m  iMrea  to  be  beard  by  his  counsel  to  it. 

Ait,  Oen.  My  lords.  We  have  that  which 
*will  appear  to  your  lordships,  to  be  a  plain  and 
a  clear  answer  to  it.  it  appears,  that  this  is 
aa  aet  of  parliaoMiit  for  attainting  several 
penooe,  upon  a  certain  condition:  which  is. 
That  if  those  persons  do  not,  before  the  12th 
ef  Jtdy  1746,  sarrender  themselves  to  one  of 
Ml  iDi|eity's  justices  of  the  peace,  then  every 
aaai  eo  not  surrendering  himself,  shall  be  ad- 
Mlged  to  be,  and  » thereby  attainted  of  high 
ireuao.  And  our  answer  to  it  is  this,  That 
Aa  eoniitkm  has  been  complied  with  by  Mr. 
If  anay.  I  ahali  readily  own,  that,  suppoaiog 
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the  condition  had  not  been  complied  with,  ac- 
cording to  law,  in  that  case  Mr.  Murray,  being 
an  attainted  person,  could  not  be  a  witness, 
unless  he  had  been  pardoned.  But  onr  answer 
to  that  will  be.  That  he  bath  surrendered  him- 
self;  and  the  surrender  will  appear  upon  re- 
cord :  and  the  manner  of  it  is  this :  The  lant 
term,  Mr.  Murray  was  brought  by  Habeas 
Corpus  to  the  bar  of  the  Court  of  King's- bench ; 
and  a  transcript  of  the  act  of  pariiament  being 
by  Mittimus  and  Certiorari  brought  into  that 
court ;  and  Mr.  Murray  brought  up,  and  per- 
sonally appearing  before  the  justices  of  the 
court  of  Kmg's  bench  ;  and  being  asked  by 
them.  What  he  had  to  say,  why  he  shoaul 
not  suffer  death,  according  to  law?  upon  a 
supposition,  that  he  was  attainted  upon  that 
act  of  parliament ;  he  pleaded  in  general,  that 
he  was  one  of  the  persons  named  in  the  act ; 
and  that,  long  before  the  19th  of  July  1746, 
to  wit,  on  the  28th  of  June  then  last,  he  did, 
at  Edinbnigh,  in  due  manner,  according  to  the 
meaning  of  the  act,  render  himself  to  Andrew 
Fletcher,  lord  justice  clerk,  and  one  of  his  ma- 
jesty's iustices  of  the  peace :  And  he  says,  that 
the  said  Andrew  Fletcher  had  then  authority  to 
admit  him  to  make  such  surrender.  He  then 
states,  That  on  the  said  28th  of  June,  in  conse- 
ouence  of  this  surrender,  he  was  committed  by 
the  lord  justice  clerk  to  prison,  according  to  the 
directions  of  the  act  or  parliament ;  and  that 
he  had  ever  since  that  surrender  remained  ia 
custody,  and  still  continues  in  prison,  and  is 
ready  to  take  his  trial,  and  submit  himself  to 
justice.  My  lords,  he  baring  pleaded  this  plea« 
the  attorney  general,  by  virtue  of  a  warrant 
from  his  majesty,  confessed  the  plea  to  be  true : 
Upon  which  the  Court  of  King's-bench  made 
a  record  of  it.  He  was  remande<l  back  to 
prison,  and  there  remains  to  answer,  according 
to  law,  when  he  shall  be  called  to  an  account 
for  this  high  treason.  My  lords,  we  have  the 
record,  and  beg  it  may  be  read. 

Lord  Lovat,  My  lonis,  I  object  to  the  reading 
this  record,  because  it  is  no  evidence  against 
me ;  and  I  beg  my  counsel  may  be  heard  to 
it.  I  am  a  stranger  to  the  record,  which  is 
grounded  only  upon  the  confession  of  the  at- 
torney general,  unsupported  by  any  proof; 
and  1  desire  my  counsel  may  be  now  heard. 

Att,  Gen,  My  lords,  as  to  the  objection 
against  reading  thb  record,  I  apprehend  there 
is  no  foundation  for  it.  It  is  a  record  of  the 
court  of  King's-bencb,  concerning  the  person 
to  whom  the  noble  lord  at  the  bar  bas  objected, 
as  being  attainted ;  and,  upon  the  face  of  the 
record,  it  will  appear,  that  he  is  not  a  person 
attainted.  As  to  what  the  noble  lord  says, 
that  he  is  no  party  to  the  record,  it  is  true  be 
is  not ;  but  it  is  a  record  notwithstanding.  It 
is  a  record  upon  the  pomt  in  question,  to  shew 
whether  or  no  the  person  who  is  proposed  as  a 
witness,  is  attainted :  and  there  b  no  other  way 
by  which  he  can  have  an  opportunity,  in  a 
court  of  justice,  to  avoid  that  attainder,  but  by 
being  brought  into  that  coort,  and  asked.  What 
he  baa  to  say  why  eiecntion  iboald  not  be 
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awanlcd  afrainst  hiro,  it;K>n  the  foundation  of  ■  are  profed  by  testimony  of  the  witnesaes;  tnd 
bis  being  attainted  Uy  the  act?    Tlie  lawf^ives  j  tUe  jury  g^ive  their  fenlict  upon  such  proofa: 


him  a  rig'ht  to  make  biii  dercnce  againsi  that 
demand  of  execution,  lie  bos  done  it,  by 
averring  a  fact  of  a  surrender,  pursuant  to  tbe 
act;  and  the  attorney  gi'ncral  baviog confessed 
that  fact,  it  appears,  that  tbe  witness  in  not  at- 
tainted ;  and  the  u  bole  is  (as  it  ought  to  be) 
entered  on  record,  wbicli  is  the  |>roper  evidence 
of  his  not  being  attainted  ;  and  therefore  must 
be  proper  to  be  read  to  your  lordsbi|M(,  to  an- 
swer an  objection,  founded  on  a  supposition, 
thai  he  is,  though  the  prisoner  is  not,  nor  cou'.d 
poasibJy  be,  a  party  to  it. 

L.  li.  S.  my  lord  Lovat,  You  have  heard 
what  tbe  managers  say ;  Do  you  now  insist 
upon  tbe  objection  to  the  reading  of  tbe  record  ? 
or  will  you  reserve  your  objection  to  the  wit- 
ness till  afUr  tbe  record  has  been  read  ? 

Lord  Loroat.  I  desire,  tliat  it  should  not  be 
read. 

L.  if.  S.  Do  you  desire  that  your  counsel 
may  be  beard  to  that  question,  as  a  point  of 
lawf 

Lord  Lovat.    Yes,  I  do. 

Att.  Gen.  To  be  bure,  rov  lords,  if  it  is  any 
thinif,  it  is  a  point  of  law  ;  but  your  lordabips 
will  judge  whether  it  is  a  point  of  doubt ;  and 
therefore  deserves  to  have  counsel  heard  to  it. 
,  L.  H.  S.  If  my  lord  I^ovat  insists  upon  it, 
his  counsel  must  be  beard  to  this  point. 

Mr.  Forrester,  My  lords  ;  I  am.  by  your 
Jordsbips'  order,  assigned  counsel  to  the  nolde 
lord  tbe  prisoner  at  the  bar,  to  advise  and  assist 
bim  in  matters  of  law.  Tbe  olyection  that  the 
noble  lord  has  made  to  the  reading  this  record, 
jSy  That  it  is  grounded  upon  a  plea  of  Mr. 
Murray,  confessed  by  bis  majesty's  attorney 
geoeral,  to  which  tbe  noble  lord  is  do  party ; 
Uiat  nolmdy  is  bound  by  that  confession  but  the 
crown ;  and  consequenily,  tbat  it  cannot  be 
read  against  the  noble  lord  at  the  bar.  And,  my 
lords,  I  ajiprebend,  tbat  a  plea  resting  merely 
upon  the  confession  of  tbe  king,  and  which,  in 
fact,  may  or  ma^  not  be  true,  ought  not,  in 
i>oiut  of  law  or  justice,  to  conclude  any  party 
but  tbe  crown,  in  whom  alone  resided  the 
Doner  of  confessing  it. 

My  lords,  1  am  ready  to  acknowledge,  that 
the  law  of  England  gives  the  greatest  credit  to 
|>roofs  by  matter  of  record ;  and  that  they  are 
proofs  of  tbe  highest  nature :  but,  my  lords, 
there  is  a  great  difference  between  records 
jprounded  upon  the  confession  of  the  party,  and 
records  upon  verdicts. 

Tbe  reason  is.  That  in  records  grounded 
upon  confession,  the  party  may  come  in,  and 
suggest  a  thing  tbat  is  true  or  falae :  and  it 
would  be  extremely  hard,  in  regard  to  third 
l^ersons,  who  may  be  injured  hjr  it ;  I  say,  it 
would  be  extremely  injiirioua,  if  they  had  do 
.method  to  be  lei  in,  to  falsify  a  plea  thus  coo- 
fesied.  But  where  a  record  is  grounded  upon 
a  verdict,  and  judgment  given  thereupon,  the 
case  is  very  different,  becautfo  there  is  alwava  a 
IWlieiring  before » court ofjuitices  the&Gto 
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ao  that  both  tbe  matters  of  fact  and  taw,  ti'  any 
arise,  being  fully  debated  and  determined,  it  is 
highly  reasonable  euch  proceediuga  should  be 
conclusive,  upon  the  maxim,  *  Expedii  reipnb- 
*  licse  ut    ait  finis    lilium  ;'    since,  if  it  was 
not,  every  fact  might  be  called  in  queation  over 
and  over  again :  and  so  courts  of  justice  would 
never  come  to  an  end  of  tbe  business  before 
them.    My  lords,  the  disiioctio«i  that  I  make 
is  not  purely  of  my  own  imagination ;  your 
hfrdsbips  will  find  it  in  ibe  best  writers  on  tbe 
crown  law.    My  lord  Coke,  in  his  3rd  Inst.  fol. 
231,  and  lord  chief  justice  Hale,  in  the  first 
volume  of  his  History  of  the  Pleas  of  the 
Crown,  fol.  36  J,  tells  us,  That  if  a  tenant  io  lee 
aliens  his  lands,  aod  tlieo  is  attainted  of  treason, 
by  verdict  upon  an  iutlictment,  supposing  the 
offence  committed  before  the  alienatioo,  tbe 
alienee  cannot  fabify  tbe  attainder,  upon  a  aup* 
poaition,  that  there  was  no  treaaon  eommitted 
before  the  alienation ;    but  that,  bad  tbe  at- 
tainder been  by  confession,  the  alienee  might 
falsify  tbe  attainder  in  the  very  point  of  tbe 
treason,  there  being  nothing  conclusive  done  by 
the  alienor.    This,  my  lords,  I  apprehend  is 
extremely  strong  io  the  present  purpose :  your 
lordships  will  be  pleaaeu  to  observe  how  fmt  it 
goes;  it  respects  the  crown  in  point  of  interest,  tbe 
lands  actually  forfeited  to  and  vested  in  the  crown 
by  tbe  attainder ;    which   yet  being  grounded 
only  on  tbe  confession  ot  the  party,  cannot 
operate  to  injure  a  tbini  person,  but  he  may  scjt 
it  aside,  and  recover  his  laBd8*'agaio,  netwitli» 
standing  tbe  record  by  which  it  appeara,  tbsl 
the  alienor  committeil  treason,  and  sold  the 
lands  after  the    treason  actually  committed. 
My  lords,  1  am  aware  of  an  objeetioo  that 
may  be  made :    it  will  perhaps  be  said,  that  it 
was  in  tbe  power  of  tbe  crown  to  have  folly 
established  Mr.    Murray's  credit,  by  taking 
another  method,  that  of  granting  him  a  pardon  ; 
wbicb  would  have  removed  all  objection.     My 
lords,  I  grant  it  would  ;  and  had  it  been  done, 
tbe  noble  turd  at  tbe  bar,  nor  his  counsel,  would 
not  have  troubled  your  lordships  with  any  ob- 
jections.   But,  my  lords,  there  is  a  very  wide 
difference  between  the  two  methoda :  a  pardon 
takes  away,  aa  lord  Hobart  expresses,  both 
Putnam  tt  reatum ;  it  obliterates  the  crime 
much  aa  if  there  had  lieen  no  crime  at  all ;  and 
when  that  has  been  once  declared  by  the  crown, 
it  is  conclusive  to  all  people :  a  pardon  removca 
all  otkjections  to  tbe  person,  and  to  bis  character. 
But  the  present  caste  is  extremely  different  ; 
for  the  substance  of  Murray's  plea,  though  con- 
fessed by  the  attorney  general,  still  remains  n 
matter  of  doubt,  and  a  matter  of  evidence.    My 
lords,  that  Mr.  Murray  appeared  in  the  Court 
of  King's-bench,  that  he  pleaded  he  was  the 
person  named  in  the  act,  ao  far  is  true,  and  so 
tar  I  allow:    but,  my  lords,  notwithstanding 
he  pleaded  that  he  surrendered  on  the  98t& 
June,  and  was  then  eonsmttied  to  prison,  this 
may  be  false ;   evidence  might  have  been  pro- 
med  In  the  oootnry  i  «Ml|  opmi  thm  •#- 
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deoce,  it  ini|i^t  bare  appeared,  that  be  did  not 
■urrender  before  the  12tii  of  July. 
'  My  lords,  sboald  that  happen  to  be  the  case, 
io  what  condition  would  a  third  person  be,  were 
this  proceeding  to  be  conclusive  against  him  ? 
It  is  a  inaiim  in  law,  that  *  actus  legis  ncmini 
facit  injuriam.'  The  maxim  holds  e<)ually 
ttrobg  as  to  the  acts  of  the  crown ;  and,  if  our 
buoka  are  not  so  explicit  on  the  latter  as  the 
former  head,  their  siilence  proceeds  from  tlie 
great  m<Mie6ty  of  our  laws,  which,  as  they  re- 
pose the  highest  trust  in  the  honour  and  justice 
of  the  crown,  won't  sup|K>se  its  prerogative  will 
ever  be  turned  to  the  subjects  detriment :  and 
indeed  right  reason  tells  ds,  that  neither  the 
acta  of  the  crown,  or  of  any  party  whatsoever, 
ought  to  affect  a  third  person,  who  was  a 
auranger  to  them,  and  who  has  had  no  oppor- 
tunity of  controverting  them. 

My  lords,  I  would  trouble  your  lordshipa 
with  a  very  short  case  to  illustrate  what  I  am 
contending  for :  a  copyholder  is  attainted,  and 
flica,  and  the  land  eseneata  to  the  lord  :  sappoae 
that  he  is  afterwards  taken,  and  brought  up  into 
tbe  counof  King's-bench,  and  Jbere  pleads, 
tb*t  he  ia  not  the  man  ;  and  that  plea  is  con* 
faased  by  the  attorney -general ;  would  this  be 
evidence  against  the  lord,  who  had  acquired  a 
property  in  the  land  by  escheat  f  would  be  bo 
concluded  by  that  proceeding?  Would  the 
tenant,  by  aayin&ft  1  have  pleatled  I  am  not  tho 
nao,  and  the  attorney  general  has  contiissed 
it,  avail  himself  against  the  lord  ?  My  k>rds, 
liere  is  to  be  an  interest  divested,  out  of  a  person 

'  by  a  mere  confession  of  the  parties,  in  a  pro- 
ceoding  to  which  he  is  a  stranger,  and  waa 
aMver  admitted  to  litigate :  and  aa  the  law  by 
oacheat  woulil  not  be  conelu<Jed  io  the  case  1 
jfiMi  DOW  put,  I  do  not  aee  any  distinction  can 

^   bt  made  between  that  and  the  present. 

.  The  Doble  lord  at  tbe  bar  baa  a  right  to  ob- 
ject to  every  person  attainted ;  and  that  right 
cannot  be  takf u  away  by  any  proceeding  be- 
tween itther  persons,  to  wbick  be  is  no  party. 
•  My  lords,  tbe  case  is  ratlier  stronger  here ; 
bacAuae,  by  tbe  same  reaaoo  that  Mr.  Murray 
ia  enabked  to  be  a  witness,  by  having  pleadeti, 
that  bo  surrendered  within  the  time  limited  by 
tbo  act,  and  thai  plea  confeased  by  tho  attor- 
•ay-gen«al,  if  a  person  actually  attainted  by 
Jcnlict  and  judgment  ^wbicb  is  the  highest 
Bad  of  attainder)  shoula,  upon  any  occasion, 
bo  brought  up  to  the  court  of  King's-bench, 
and  adsed  why  azecutioD  should  not  be  awarded 
against  biro,  that  bo  should  deny,  as  happened 
in  Okoy'a  Case,  his  being  the  same  person,  and 
tbat  denial  be  confess^  by  the  attorncy-ge- 
derml,  ibis  man,  whom  the  law  disables  by  bia 
attainder  for  an  offence  of  tho  highest  kind, 
ffom  giving  testimony  in  any  case,  the  Attorney 
General  would,  by  bis  bare  confession,  restore 
10  credit,  and  enable  to  give  evidence  in  any 


Tbia  would  be  investing  the  attorney  general 
irilb  a  legialativo  power ;  and  that,  I  believe, 
your  lordshtpa  wdl  scarcely  think  proper  or 


Mr.  Ford,  My  lords ;  I  am  likewise  assigned 
of  counsel  for  the  noble  lord  at  the  bar.  And 
the  question  before  your  lordships  is,  whether 
the  record,  now  produced,  can  oe  received  io 
evidence  to  repel  tbe  objection  that  arises  from 
the  late  act  of  parliament  to  Mr.  Murray'a 
evidence  ? 

By  that  statute,  be  is  actually  attainted,  un- 
less he  surrendered  before  tbe  13th  of  July 
1746 ;  and,  if  attainted,  it  is  admitted  by  tho 
Cfcntlemen  of  the  House  of  Commons,  that  ho 
is  incapable  of  being  a  witness. 

My  lords,  the  great  consequence  of  questions 
of  this  nature  is  obvious  to  every  one,  the  jus- 
tice of  all  judicial  determinations  depending 
entirely  on  the  veracity  of  witnesses,  who  aro  ' 
to  prove  the  facts,  upon  which  such  determina-' 
tions  are  to  be  founded :  and  there  can  scarcely 
arise  a  question  relating  to  evidence  of  greater 
importance  to  any  man,  than  the  present  to* 
the  noble  lord  at  the  bar,  whose  estate,  life,  and 
bonoura,  depend  on  the  evidence  that  may  bo 
received  against  him ;  and  therefore  your  lord- 
ships will  be  particularly  cautious  that  he  shall 
not  be  affected  by  any  but  legal,  unexceptiona- 
ble witnesses. 

As  to  the  record  now  offered  to  be  read,  it 
consists  only  of  a  plea  by  Mr.  Murray,  that  he 
surrendered  in  due  time;  which  Mr.  Attorney 
General  has  thought  proper  to  confess.  And 
it  is  argued,  that  this  plea  and  confeasion  aro 
proper  evidence,  that  such  surrender  was  made, 
and  the  provision  of  tbe  act,  so  far  as  concema 
Mr.  Murray,  absolutely  defeated. 

My  lords,  how  far  aucb  a  proceeding  ma^r 
bind  tbe  crown  is  not  material  in  the  present 
question  ;  but  whether  it  shall  conclude  tho 
noble  prisoner,  who  is  an  absolute  stranger  to  \t^' 
and  wno  never  bad  any  opportunity  of  contest- 
ing the  truth  of  the  fact,  is  of  the  utmost  im- 
portance. The  Attorney  General,  b^  his  office, 
prosecutes  and  defends  tho  causes  of  the  crown, 
and,  as  such,  may  make  many  admissions  to 
bind  tbe  crown ;  but  it  would  be  extremely  in- 
convenient, if  such  admissions  should  conclude 
any  body  else.  In  some  cases  they  are  totally 
disregarded  ;  and  therefore,  if  things  are  con- 
fessed aa  errors  in  a  record,  which  appear  not 
to  he  errors,  tho  Court  where  such  record  ia 
depending,  is  bound  to  give  judgment  against 
such  confession,  and  according  tu  law. 

8o,  if  a  matter  of  fact  is  offered  to  be  ad- 
mitted, which  the  Court  knows  to  be  otherwise, 
it  seems  to  be  their  duty  to  reject  such  admis-, 
sion ;  and  therefore  suppose,  upon  the  statute 
of  Edw.  6,  one  outlawed  for  treason  should  bo 
brought  into  tbe  King's-bench,  in  order  to  havo 
execution  awarded  upon  tbe  outlawry,  and 
should  plead  what  the  Court  knows  to  be  false, 
that  he  aurrendered  himself  within  the  year  to 
the  chief-justice,  according  to  that  statute,  and 
the  Attorney  General  should  be  disjiosed  to  con- 
fess it,  ought  not  the  Court  to  reject  such  an  ad^ 
mission  ?  Or  must  they  be  concluded  by  what- 
is  well  known  to  be  untrue?  Certainly  tho 
Court  would  not  suffer  such  an  attempt  to  pre- 
vail. 

it 
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In  the  pfetent  case,  there  in  oothiog  offered 
to  your  lonhbipt  to  proTe  Mr.  Murray's  sur- 
Moder,  but  the  record  of  what  passed  between 
Um  and  the  Attorney  General  m  the  King's- 
bench  ;  and  it*  this  record  is  permitted  to  be 
read,  though  the  contenta  of  it  should  be  ab- 
solutely untrue,  yet,  when  once  read,  it  will  be 
conclusive  evidence  of  the  fact  it  imports,  and 
BO  proof  can  be  admitted  to  contradict  it;  and, 
if  it  is  efidence  to  be  received  on  this  occasion, 
it  must  be  evidence  in  all  courts,  and  on  all 
occasions,  where  a  question  may  arise  about 
Mr.  Murray's  attainder. 

My  lords,  Mr.  Murray  may  have  estates, 
which  by  the  custom  of  the  manors  where  they 
lie,  or  by  the  grant  of  the  crown,  may  belong 
to  the  lords  of  those  manors.  If  his  surrender 
was  nut  made  in  proper  time,  all  such  estates 
are  forfeited  to  such  lords ;  and  yet,  if  this  re- 
cord is  to  be  admitted,  it  will  be  evidence,  that 
cannot  be  contradicted  by  them,  and  must  di- 
▼ctt  those  rights  and  estates,  which,  by  this 
attainder,  tbey  were  lawfully  entitled  to. 

But  the  mischief  of  permitting  such  a  record 
to  be  read  will  not  stop  here :  for  purchasers 
Ukewise  roust  be  concluded  by  it ;  and  there- 
Ibre,  though  lands  may  have  been  long  since 
•old  and  emoyed,  under  a  title  arising  from  an 
attainder  of  the  sameiiatnre  with  Mr.  Murray's, 
yet,  if  this  amicable  proceeding  between  the 
attorney  general  and  the  party  lUtamted,  is  to 
prevail,  no  purchaser,  even  at  any  distance  of 
time,  can  be  secure. 

In  this  light,  the  noint  seems  of  very  ezten- 
■ive  consequence :  for  it  is  to  give  the  king's 
attorney  power  to  do  more  by  the  admission  of 
a  fact,  wnich  perhaps  may  not  be  true,  than 
the  king,  by  a  pardon,  caa  effect:  for  the 
king's  pardon  cannot  restore  lands  forfeited 
to  others;  whereas,  if  the  present  attempt 
should  succeed,  the  rights  and  titles  of  stran- 
gers msy  be  destroyed,  though  never  so  justly 
Ibnuded. 

My  lords,  whether  Mr.  Murray  surrendered, 
or  not,  is  a  matter  of  fact  capable  of  proof,  is  a 
fact  of  the  utmost  importance  to  the  prisoner ; 
ond,  therefore,  as  the  rule  of  law  is  general, 
that  nothing  done  or  transacted  between  two 
persons  shall  prejudice  a  third,  who  does  not 
<)oocur  iu  the  act,  nor  has  an  opportunity  of 
f^ootradicting  it,  the  present  record,  which,  for 
i|ny  thine  apparent,  may  be  an  entire  fiction, 
qjugbt  not  to  be  received. 

And,  my  lords,  supposing  there  was  a  possi- 
hility  of  proving  this  fsct  by  matter  of  record, 
yet,  by  the  constant  rule  of  evidence,  the  re- 
cord produced  seems  improper  to  be  read  ;  be- 
cause it  is  not  the  best  evidence  the  nature  of 
the  thing  will  admit  of,  and,  for  that  reason, 
is  not  the  proper  record  to  prove  the  point  in 
question. 

That  the  judge  or  justice,  to  whom  Mr. 
Hurray  surrendered  himself,  made  a  record  of 
such  surrender,  cannot  be  doubted.  It  wm  his 
duty  so  to  do,  and  must  be  presumed  to  have 
been  done ;  awd  therefore,  if  this  fact  is  proper 
to  be  prored  by  any  record,  the  original  made 


by  such  magistrate,  who  took  die  finrreiMicr^ 
ought  to  be  prodoct*d. 

My  lords,  it  may  be  said,  this  record  in  qveo- 
tion  imports  an  admission  by  the  proper  officer 
of  the  crown,  of  a  fact  which  he  moat  be  sup- 
posed to  have  inquired  into,  and  has  therefbro 
admitted,  because  he  finds  it  to  be  tme. 

My  lordu,  this  answer  might  have  beea 
given,  if  Mr.  Attorney  had,  at  this  bar,  ofiereil 
originally  to  confess  the  same  thing. — And 
suppose  the  record,  now  attempted  to  be  read, 
had  never  existed  ;  and,  upon  an  objection  to 
Mr.  Murray's  testimony,  the  Attorney  General 
had'said,  Here,  1  have'  the  king's  warrant  to 
confess,  that  he  surrendered  before  the  18th  of 
July; — would  your  lordships  have  received 
such  an  admission  ?T-Would  you  conolade 
yourselves  by  the  confession  of  a  fact,  withoot 
knowing  whether  it  was  so  or  notP — Would 
the  Court  have  suffered  the  force  of  an  act  of 
parliament  to  have  been  defeated  by  such  an 
acknowledgment? — Or,  would  not  dear  and 
poaitive  proof  have  b^n  required  of  an  actoal 
surrender  ? 

My  lords,  if  it  could,  upon  what  reason  can 
aoch  a  confessiim  in  the  King's- bench,  in  an 
inferior  court,  in  the  absence  of  the  pnaonery 
who  may  be  prejudiced  by  it,  be  received  in 
evidence  against  him  ?— If  it  is  tme  that  Mr« 
Murray  surrendered  in  proper  time,  it  may 
be  easily  proved ;  if  it  is  not,  the  pment  me* 
thod,  by  which  it  is  attempted  to  be  proved,  ie 
a  certam  one  to  draw  the  Court  into  an  error 
about  it — ^Your  lordships  must  perceive  the 
danger  of  altowiog  aoch  a  proceeding;  hoir 
miachievona  it  may  be  to  the  prisoner,  to  brde 
of  manors,  to  purchasers,  to  all  strangera,  who 
never  can  have  an  opportunity  of  disputing  the 
troth  of  it :— And  therefore,  whatever  effect  it 
may  have  between  the  crown  and  Mr.  Morrav^ 
it  is  humbly  submitted,  that  it  oogbt  not  to  Be 
read  against  the  lord  at  the  bar. 

Mr.  Hamilton  Gordon,  My  lords;  1  haTe 
likewise  the  honour  to  attend  your  lonlahips,  at 
one  of  the  ooansel  for  the  noue  lord  at  the  bar, 
whoee  province  it  is  to  lay  before  your  kNtl* 
ships,  and  enforce,  with  all  nomble  subrotssion, 
what  may  occur  to  them  in  bis  favour  in  point 
of  law :  but  the  two  learned  gentlemen,  who 
have  gone  before  me,  have  spoken  so  fully,  and 
discharged  theic  doty  so  well,  that  I  should 
trespass  upon  your  lordships'  time,  and  also  do 
them  injustice,  if  I  consumed  much  of  it. 
Besides,  my  kirds,  I  am  too  diffident  of  my 
own  abilities  to  speak  long  upon  a  question, 
which  is  involved  in  the  particular  laws  of  this 
country  ;  and  therefore  I  shall,  with  your  kNtl- 
ships'  indulgence,  confine  my  endeavours  to 
serve  my  client,  to  a  few  general  observatiene, 
which,  J  humbly  think,  must  naturally  occnr 
to  every  man  upon  that  point,  which  the  noble 
lord  at  the  bar  has  taken  the  liberty  to  propoee 
to  your  lordships  by  way  of  objection. 

The  noble  prisoner  at  the  bar  has  objected, 
that  Mr.  Murray  is  not  a  competent  witneae 
agaimt  him ;  or,  in  other  words,  tnat,  aeeording 
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to  ibe  nilfls  of  law,  his  evidence  ought  not  to  be  | 
received.  And,  to  maintain  that  poiition,  be 
has  kid  down  another,  namely,  that  tlie  record 
ot'tbe  Court  of  KJng'n-beucb,  which  proceeds 
•inglj  upon  the  bare  admission  of  bis  majesty's 
attorney  general,  unsupported  by  any  proof, 
ought  not  to  be  read  as  evidence  of  Mr.  Mur- 
ray's surrender,  BO  as  to  qualify  him  to  give 
evidence  upon  this  trial. 

As  to  the  first,  1  humbly  apprehend  it  to  be 
wholly  unnecessary  to  use  any  arguments  to 
prove,  that,  if  those  proceedings  in  the  King's- 
bencb  did  not  stand  in  the  way  of  the  noble 
lord  at  the  bar,  Mr.  Murray  must,  of  courae, 
have  been  rejected  as  an  incompetent  witness. 

It  remains  therefore  only  to  be  considered, 
whether  such  proceedings,  transacted  only  be- 
tween the  crown  and  Mr.  Murray,  can  affect 
the  interest  of  a  third  person. 

My  lords,  the  consequences  of  this  question 
mre  of  the  greatest  importance  to  the  subjects 
in  general;  and  although  the  noble  lord  is 
more  immediately  concerned  in  it,  yet  if  it 
aboold  be  determmed,  that  this  is  proper  evi- 
dence to  affect  him,  the  like  evidence  must  be 
received  ajrainst  every  other  subject  of  Great 
Britain ;  for  the  law  cannot  distinguish  between 
bim  and  others :  and  I  beg  leave,  my  lords,  to 
MT,  that  it  appears  from  the  authorities, 
which  have  been  cited  by  the  other  gentlemen, 
and  which  have  always  been  considered  as  of 
the  greatest  weight  in  this  country,  that  the 
admission  of  the  attorney  general,  or  any  other, 
cannot  affect  a  third  person  ;  and  I  take  it,  my 
lords,  to  be  a  general  established  rule,  that 
|]be  interest  of  one  cannot  be  affected  by  the 
•dnission  of  another. 

lly  lords,  1  apprehend,  that  my  lord  Cokeys- 
•enie  of  this  matter  is  so  extremely  clear  and 
•bvioua,  that  it  requires  no  explanation ;  and 
•o  is  the  opinion  of  another  great  lawyer,  my 
lord  chief  lustiee  Hale. 

M  V  lords,  the  law  gives  an  opportunity  to 
ftdnfy  the  verdict  of  twelve  men,  where  a 
thinl  party,  from  the  want  of  it,  may  be  in- 
jored  only  in  a  pecuniary  matter ;  bow  mnch 
more  reasonable  is  it  therefore,  that  this  kind  of 
agrtement  should  be  set  aside,  and  held  of  no 
cptttcquence,  in  a  case  where  the  life,  fortune, 
tmd  honour,  of  a  noble  lord  is  concerned  ? 

My  lords,  1  would  humbly  ask,  what  kind  of 
•equittal  was  this  ?  Not  an  acquittal  by  ver- 
dict, the  legal  acquitul  in  this  kingdom  ;  but 
ly  a  bare  consent ;  a  consent  that  surely  has 
mot  farce  enough  to  repeal  an  act  of  parlia- 


■  My  lords,  the  onjv  way  the  act  of  parlia- 
meat  left  for  Mr.  Murray  to  avoid  the  con- 
•eqoences  of  an  attainder,  was  the  perforn^ance 
af  a  condition  ;  that  is,  surrendering  himself 
within  a  time  limited. 

Now,  I  would  suppose  that  this  act  had 
httm  a  deed  granting  an  estate  on  a  certain 
condition,  most  not  that  condition  have  been 
performed  truly  and  effectually  ?  Certainly,  it 
■HMt,  by  the  rule  laid  down  by  lonl  Coke. 
Ukmlk  nu  acli  of  parliameDt^  therefore,  be  as 


strictly  complied  with  as  common  deeds  and 
conveyances  ?  Sorely  the  gentlemen  of  tha 
House  of  Commons  will  hardly  deny  it.  Con* 
sequeotly  the  attorney  general  conld  not,  b^ 
anjr  consent  of  his,  make  this  record  in  tha 
Rmg's- bench  tantamount  to  an  actual  sur- 
render. 

Suppose,  my  lords,  the  act  had  attainted  Mr, 
Murray  of  felony  instead  of  treason,  could  this 
admission  of  Mr.  Attorney  General  have' de- 
prived the  lord  of  the  lands  which  would  hava 
escheated  to  him  ?  No,  my  lords,  it  could  not^ 
if  any  regard  is  to  be  paid  to  the  rule  laid 
down  in  5  Coke  96,  that  the  estates  of  third 
persons  shall  not  be  divested  by  colourable  or 
covinous  payments,  but  by  such  as  are  tnia 
and  effectual.     And  what  are  payments  bat 

{>erformances   of  conditions?  And   the  same 
aw  that  guides  one,  will  the  other. 

The  fact  is  not  as  the  record  states  it ;  tha 
attorney  general's  consent,  which  is  the  fiat 
for  thb  record,  was  a  consent  af)er  the  im- 
peachment of  the  noble  lord.  I  wish  it  rathee 
had  preceded  it. 

My  lords,  if  Mr.  Murray  had  held  by  copy- 
hold from  the  noble  lord  at  the  bar,  and  liad 
been  attainted,  the  noble  lord  would  have  been 
intitled  to  the  escheat  or  forfeiture  of  thooa 
lands ;  and  no  admission  of  the  attorney  gene- 
ral's could  defeat  him  of  it^  any  more  than  it 
could  in  the  case  of  a  forfeiture  of  lands  in  ^ 
county  palatine,  where  the  grantee  of  tha 
crown  became  intitled  to  the  benefit  of  it. 
Shall  therefore,  my  lords,  such  admission  ba 
|)ermitted  to  affect  the  life,  honours,  and  for- 
tune of  the  noble  lord  at  the  bar  ?  or,  indeed^ 
of  any  other  in  his  unhappy  situation  P  No, 
surely ;  for  it  is  against  the  common  known 
princioles  of  law,  and  of  reason  too,  that  a  man 
shall  oe  attainted  as  to  some  circumstances, 
and  free  from  attainder  as  to  others ;  that  ha 
shall  be  incapable  to  hold  his  lands  or  chattels, 
and  yet  be  restored  in  credit,  so  as  to  affect  the 
life  of  an  innocent  man  ;  for  such,  till  convic- 
tion, every  one  is,  by  law,  presumed  to  be :  I 
say,  my  lords,  this  is  a  constniction  so  unpre- 
cedented and  new,  that,  we  hope,  it  will  never 
receive  the  sanction  of  your  lordships. 

My  lords,  1  hope  your  lordships  will  never 
countenance  the  admission  of  such  an  evi- 
dence, an  evidence  who  is  so  strongly  agitated 
by  the  hope  of  pardon,  and  fear  of  punishment, 
that,  to  procure  the  one,  and  avoid  the  other, 
he  may  give  up  all  sense  of  honour,  humanity, 
andjustice. 

My  lords,  as  the  learned  gpentlemen,  wha 
spoke  before  me  on  the  same  side,  have  made 
it  unnecessary  for  me  to  add  any  thing  more,  I 
shall  not  give  your  lordships  any  further  ttoubia 
at  present ;  and  1  beg  your  lordshipe*  panlon 
for  that  which  1  have  already  given  you.  But, 
if  any  reply  should  be  necessary  to  what  sbaH 
be  offered  by  the  gentlemen  of  the  House  of 
Commons,  I  hope  we  shall  have  your  lord- 
ships' indulgence. 

Lord  High  Steward,  Gentlemen  of  tba 
House  of  Commons,  you  may  proceed* 
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Attorney  General.  My  lords ;  Tbe  nana* 
gen  do  oul  dispute  the  prboner's  riij^ht  to  any 
good  objectioo  against  the  com|>etency  of  tbe 
witness,  or  ioiiist,  that  it  it  not  equally  proper 
bel'ore  your  lordkhips  on  this  im|»eaehiiieDt,  as 
it  woufd  be  on  a  trial  in  the  ordinary  courts  of 
justice.  But  they  dispute  the  validity  of  the 
ol^jection,  upon  its  own  proper  legsl  foundation. 

As  tbe  objection  is  to  the  reading  this  record, 
the  mere  stating  of  the  question  will  be  an 
anawer  to  it,  and  obviate  or  refuto  erery  argu- 
ment use4l  in  sup|)ort  of  it. 

Tbe  original  objection  was  against  Mr. 
Hurray's  being  ezannined  as  a  witness,  upon 
tbe  supposition  of  his  standing  attainted  of 
bigb  treason  by  the  late  act,  in  not  surrendering 
within  the  time  pi  escribed.  The  managers 
allowed  the  coHsequeuce,  if  the  allegation  of 
bis  attainder  were  true,  as  that  would  render 
him  iofamoua,  not  as  it  wouhl  prove  him  guilty 
of  treason;  for  the  guilt  alone,  without  the 
attainder,  would  not  render  him  incompetent, 
it  being  a  clear  established  point,  that  even  a 
particeps  criminis  may  be  a  witness,  lo  prove 
lb0  guilt  of  those  who  joined  with  him  in  the 
nuDe  crime :  and  your  lordships,  in  the  late 
trial  of  tbe  lord  Balmeriuo,  admitted  that  sort  of 
evtdeoce.  But  the  managers  answered  the 
objection,  by  denying  the  attainder ;  and  pro- 
duced this  record,  to  shew  the  surrender  pur- 
mtMi  to  the  act,  which  attaints  him  only  on 
oondition  of  bis  not  surrendering  within  the 
time  limited.  This  record  is  of  a  proceeding 
commenced  on  the  part  of  the  crown,  on  the 
foot  of  this  very  act,  in  the  proper  court  of 
justice,  against  the  witness,  and  defended,  on 
the  part  of  the  witness,  by  this  surrender; 
and  that  defence  and  surrender  confessed  by 
tbe  attorney  general,  by  warrant  from  UTe 
crowo ;  and  this  allo\ve<l  by  tbe  Court,  who, 
instead  of  awarding  execution  against  him,  re- 
manded him  to  prison,  where  be  now  remains 
forthcoming  to  justice,  according  to  the  act. 

Now,  to  say  that  such  a  record,  relating  to 
tbe  precise  point  in  question,  cannot  be  read 
to  disprove  the  sup|M)sed  attainder,  and  support 
tbe  competency  of  the  witness,  would  be  to 
deny  one  of  the  first  principles  of  evidence  ; 
aiid  therefore  the  counsel,  aware  of  the  absur- 
dity, liave  not  ventured  in  terms  to  assert  a 
proposition  so  contrary  to  tbe  known  law  of  the 
laDo,  as  that  such  a  record  is  not  proper  to  be 
read ;  but  ^eem  rather,  in  the  way  of  argument, 
to  deny  the  consequence  of  it  when  read,  and  ' 
have  insisted  on  reasons  that  leud  to  shew  that 
it  is  not  conclusive  evidence ;  and  therefore, 
that  the  fact  of  the  surrender  may  be  still  con- 
troverted by  evidence  on  tbe  side  of  the  pri- 
•oner,  rather  than  that  it  is  no  evidence  at  all. 

Though  this  is  more  properly  a  subsequent  j 
question,  and  a  very  different  one  in  its  nature, 
yet,  in  the  present  case,  it  is  really,  and  io 
effect,  tbe  same,  and  tbe  necessary  consequence 
of  tbe  other:  for  to  insi^t^  that  this  record  is 
not  conclusive  proof  of  Mr.  Murray's  uot  be- 
ing attainted  by  that  act,  must  proceed  on  this 
•uppositk^y,  tbat  he  may  still  be  held  attaiaUMl 


under  tbe  act,  notwithstandiDg  this  record. 
But,  I  presume,  your  lordsliips  will  upon  no 
terms  be  induced  to  admit  of  that  sugtrestion, 
when  it  is  considered,  that  the  certain  effect  of 
it  must  be,  that  be  may  be  called  up  again  for 
execution,  and  put  a  second  time  on  the  defence 
of  his  life  against  the  same  charge. 

But  to  consider  the  grounds,  on  which  the 
objection  has  been  attempted  to  be  supported. 

There  are  two  general  reasons  insisted  on  ; 
one,  that  the  surrender  insisted  on  in  behalf  of 
tbe  witness,  when  be  was  brought  before  the 
Court  of  King's- bench,  was  neither  proved  to 
tbe  Court,  uor  found  by  a  jury;  but. only 
confessed  by  the  attorney  general :  the  others 
that  the  noble  lord  was  himself  no  party  to 
the  record ;  and  therefore  not  to  be  affected 
by  it. 

As  to  the  first,  in  order  to  aopnort  that  rea? 
aoo,  a  distinction  is  attempted  to  be  set  up  be- 
tween the  case  of  a  fact,  on  which  a  judgmenl 
is  grounded,  appearing  bv  a  verdict  on  evidence, 
and  where  it  appears  ooly  by  tbe  oonfessiou  of 
tbe  party ;  and  it  is  said,  that  in  tbe  former 
case  it  may,  but  in  the  latter,  eannot  be  con- 
clusive to  any  other  persons  bat  those  who 
were  parties. 

And,  for  this  purpose,  the  authorities  of  my 
lord  chief  justice  Coke  and  lord  Hale,  and 
others,  are  cited,  to  shew  tbe  difference,  io 
point  of  consequence  to  third  persons,  betweeo 
an  attainder  by  verdict,  or  by  confession ;  that, 
in  tbe  one  case,  the  crime  may  be  disputed  by 
a  purchaser  uiider  the  attainted  person ;  but^ 
in  the  other,  it  cannot,  though  the  time  of  tb« 
commission  of  it  may. 

It  will  be  unnecessary  for  me  to  enter  mi-< 
nutely  into  the  nice  disquisition,  how  far,  and 
for  what  purposes,  the  crime  appearing  on  ai» 
attainder,  may  be  controverted  by  strangers, 
whose  interest  is  affected  by  it;  because  I  am 
satisfied  your  lordships  will  see,  that  thodistinc* 
tions  on  that  head  are  totally  foreign  to  ttia 
preseut  question ;  and  one  single  oMervatkMt 
would  be  sufficient  to  make  that  manitestt 
that  is,  that  none  of  the  cases  cited,  or  thai 
can  be  cited,  prove,  that  any  stranger  can  con- 
trovert the  attainder  itself,  whether  founded  on 
a  verdict  or  confession,  or  by  default ;  and  it 
is  the  attainder,  and  not  tbe  crime,  that  is  the 
only  material  thing  oo  the  present  objectioo. 

All  that  will  be  necessary,  therefore,  upoa 
this  point,  will  be  to  shew,  that  tbe  confession, 
in  this  case,  binds  the  crown ;  and  tliat,  if  it 
does,  there  is  no  attaimler.  Tbe  inference  will 
then  follow  of  course,  that  the  record  may  ba 
read,  lo  prove  Murray  not  attainted,  as  the  pre- 
cise point  to  be  |>roved  in  answer  to*  tbe  objec- 
tion to  his  competency. 

The  authority  of  tbe  attorney  general  to  con* 
fess  the  truth  of  the  plea  of  surnmder,  has  not 
been  directly  denied  by  tbe  counsel;  but  aa 
they  have  seemingly,  in  consequence,  done  it,- 
aod*  the  clear  establishment  of  that  right,  in 
this  case,  will,  by  certain  inference,  establish 
the  right  to  read  this  record,  1  shall  state  a  lit- 
tle to  your  lordships,  how. that  authority  stands^ 
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U|>on  the  nature  and  reason  of  the  thing,  tnd 
the  knoirn  constant  praqtice. 

llie  law  and  ronstitmion  has  intrusted  the 
crown,  as  the  executive  power,  with  the  pn>- 
secutioo  of  crimes  ;  and  though  oftentimes 
•tich  prosecutions  are  carried  on  hy  private 
persons,  even  those  are,  for  the  most  part,  in 
tbtnaine  of  the  crown. 

But  those,  ts  well  as  civil  suits,  may  be 
coBimenced  sometimes  without  a  just  fonnda- 
tion,  and  the  party  sued  may  have  a  just  de* 
feuce  to  the  one  as  well  as  the  other.  Where 
that  appears,  it  is  equally  just,  in  botli  cases, 
to  put  a  stop  to  them ;  and  as  a  subject  plaintiff 
may  confess  the  defendant's  plea ;  so  may  the 
crown,  by  the  attorney  general,  its  proper 
officer,  confess  the  prisoner's  defence ;  and  such 
ooofessioo,  in  both  cases,  is,  and  ought  lo  be, 
both  in  law  and  natural  justice,  a  security 
•igainst  future  action  or  prosecution  for  the 
same  cause.  Nor  is  there  any  reason  tliat  can 
be  given  for  the  power  in  the  caae  of  a  swtijcct, 
btit  what  will  hold  equally  strong,  and  stronger, 
in  the  case  of  the  crown,  as  there  could  not  be 
a  greater  grievance  to  the  subjects  in  general, 
than  to  have  it  ettablislied  as  a  rule,  that,  when 
once  a  criminal  prosecution  is  commenced,  the 
defendant,  how  innocent  soever,  or  how  willing 
noe? er  to  make  satisfaction,  must  be  put  to  the 
vexation  of  a  trial,  or  the  charge  of  a  pardon, 
which  might,  in  many  cases,  be  his  ruin.  And 
b«w  strange  would  it  appear  to  say,  that  the 
king  might  not  do  the  same  justice  to  inno- 
eeace,  that  evesy  honest  man  would  do  ?  or 
that  he  might  not,  for  such  wise  and  gracious 
ressoos  as  would  induce  him  to  |^ant  a  pardon 
after  sentence,  stop  the  proceedmgs  in  the  or- 
dinary course  of  law,  before  they  come  to  sen  • 
tencef 

To  avoid  these  absurdities,  the  law  intrusts 
tbe  proper  officer,  the  attorney  general,  with 
the  power  of  confessing  a  defendant's  plea, 
wbera  it  appears  to  he  true,  in  charges  of  a 
lesser  nature,  and,  in  the  higher,  by  the  im- 
mediate warrant  of  the  crown ;  and  such  con- 
fsSiioD  has  the  effect  it  ought  to  have  of  an 
•bselote  discharge;  and,  I  should  imagine, 
Bobedy,  who  thinks  of  it  for  a  moment,  would, 
for  the  mke  of  the  subject,  wish  it  otherwise. 

Aod»  my  lords,  this  has  been  the  constant 
pradiee,  not  only  in  criminal  prosecutions,  pro- 
perij  so  called,  hot  in  all  crown  causes  even 
tor  civil  rights :  and  whoever  has  had  the  ho- 
DOur  of  serving  the  crown  in  the  office  of  at- 
torney geaeral  must  have  eased  the  subject  on 
that  bead,  when,  on  applications  by  the  parties 
sued,  end  attendances  by  the  officers  of  that 
branch  of  the  revenue  which  is  in  question, 
the  plea  has  aopeared  to  be  a  just  one,  and  both 
the  crown  ana  the  subject  find  their  account  in 
this  method  ef  proceeding,  in  the  expence  end 
delay  that  are  saved  by  it ;  and  such  confession, 
hehig  reooided,  has,  to  all  intents,  the  same 
iiifcct,  ai  if,  on  issue  joined,  a  jury  had  found 
the  Aetin  he  what  the  attorney  general  con- 


is  the 


in  criminal 


A.  D.  1746:  [est 

where  the  attorney  general  confesses  the  plea, 
whether  it  be  to  the  merits  of  the  charge,  or  only 
in  order  to  let  the  defendant  into  an  opportunity 
of  trying  those  merits. 

There  is  one  sort  of  case  frequently  happens, 
very  parallel  to  the  present,  where  a  person  is 
outlawed  for  treason  or  felony,  which  amounts^ 
in  law  to  an  attainder  for  the  crime,  and  equally 
affects  the  party,  both  as  to  his  life  and  estate, 
as  on  a  verdict.  The  party  having  no  way  of 
coming  at  the  trial,  but  by  reversing  the  out- 
lawry by  writ  of  error,  which  cannot  be  al- 
io wen  without  his  majesty's  consent,  it  is  a  fra- 
quent  practice  to  apply  tor  that  indulgence  ^ 
and  it  is  very  easily  granted,  provided  them 
has  been  no  great  delay.  If  the  party  as- 
signs an  error  in  fact,  as  he  may,  the  attorney 
|feneral  confesses  it,  if  true ;  and  the  outlawry 
IS  reversed,  and  the  attainder  avoided  by  it. 
And  no  one  ever  doubted  but  the  record  of  that 
reversal  is  conclusive  proof  of  his  not  behig^ 
attainted. 

Nay,  the  crown  has  sometimes  directed  the 
attorney  general  to  confess  errors  in  fact,  as  the 
party's  li^ng  beyond  sea  at  the  time  of  the 
outlawry,  which  have  not  been  true ;  only  that 
he  may  have  an  opportunity  of  taking  his  trial, 
and  not  suffer  for  a  ^lefault  in  not  appearing^ 
only.  And  no  Uiwyer  ever  said,  that  such  a 
confession  was  not  as  effectual  to  avoid  the 
outlawry,  as  the  verdict  of  a  jury  impannelled 
to  try  it. 

And  if,  in  the  present  case,  the  truth  was, 
that  Mr.  Murray  did  not  actually  sorrendet, 
but  was  apprehended  before  the  day ;  and  that 
should  be  thought,  in  strictness,  not  a  com- 
pliance with  the  act ;  and  the  attorney  general 
was  now  prosecuting  for  the  crown  only ;  I  be- 
lieve he  would  be  under  no  difficulty  of  owning^ 
the  truth,  or  apprehensive,  that  your  lordshinn 
would  say,  that  the  confession  was  either  iW 
legal  or  unequitable  :  or  that,  when  the  end  of 
the  act  was  answered,  by  Mr.  Murray's  being 
ready  to  take  hb  trial,  it  was  not  agreeable  to 
his  majesty's  royal  justice  and  clemency,  to 
remove  the  only  impediment  to  his  having  if. 

Nor  can  the  exercise  of  this  power  be  ob- 
jected to  from  any  reasons  but  what  would 
equally  affect  the  exercise  of  that  great  knd 
excellent  prerogative  of  pardoning. 

What  1  have  now  said  will  fully  shew,  thrt 
the  cases  cited  are  not  applicable  to  the  present': 
They  are  the  cases  or  innocent  purchasers, 
whose  estates  were  to  be  lost  by  the  subsequent 
attainder,  and  supposed  guiK  of  the  vendors. 

It  would  be  unjust  in  itself,  not  -to  give  them 
an  opportunity  of  defending  their  property, 
by  controverting  the  fact  on  which  it  depended** 
The  law,  in  conformity  to  natural  justice,  given 
them,  in  some  cases,  liberty  of  disputing  the 
crime  in  itself,  where  the  conviction  is  by  con- 
fession ;  and  the  time  of  the  commission,  whem 
it  is  by  verdict :  But,  in  those  cases,  the  ques- 
tion was  a  matter  of  property  between  the 
crown  and  an  innocent  subject,  and  depended 
on  the  crime  being  committed  before  or  after 
the  purchase,  and  not  merely  on  the  iltiindefy 
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which  would  sUiid  ^ood,  let  that  question  be 
deternuued  either  way ;  but,  in  the  present 
case,  the  question  is  un  tlie  incompetency  of  a 
witness,  which  depends  solely  on  his  attainder, 
mod  not  on  the  reality,  or  time,  of  his  crime. 
Therefore,  to  make  a  parallel  case,  it  must  be 
■aid,  that  if  the  attorney  general  had  confessed 
A  pleaof  not  guilty  to  an  indictment  of  treason, 
and  the  prisoner,  being  thereu|M>n  acquitted, 
should  be  brought  as  a  witness  either  in  a  cri- 
ttiaal  or  ctfil  suit,  his  com|)etency  might  be 
ol^ected  to,  and  the  objection  supported  by 
proof  of  bis  actual  guilt :  But  this  cannot  l>e 
pretended  ;  the  contrary  is  so  clear,  that  if  he 
Dad  ne? er  been  indicted  or  acquitted,  the  clearest 
proof  of  bis  crime  could  not  be  admitted  for 
this  purpose  i  and  no  eYidenoe  can,  in  anv  case, 
establish  such  an  objectioo,  but  a  record  of  an 
attainder. 

The  only  colour  of  distinction  between  the 
case  pot,  and  the  present,  is,  that  the  attainder 
here  appears  primd  facie^  and  must  be  avoided 
by  t  surrender  to  be  proTed.  This  is  true;  and 
Serefore  puts  the  proof  on  us,  to  remove  the 
objection ;  and  it  is  for  that  reason  this  record 
is  offered  as  the  proper  proof:  And,  as  in  the 
case  where  the  proof  lies  on  the  side  of  the 
objection,  the  record  of  the  attainder  is  the 
proper  evidence ;  so  in  this,  where  it  lies  oo 
the  side  of  the  witness,  the  record  of  his  sur- 
render is  the  direct  proof  that  he  is  not  at* 
tainted. 

My  lords,  1  come  now  to  the  second  reason 
given  for  the  objection,  That  the  prisoner  is  no 
party  to  tbia  record ;  and  I  shall  have  occasion 
to  say  very  little  upon  this,  Itecause  it  is,  in  ef- 
fect, answered  by  the  first  reason  insisted  on  by 
the  counsel  themselves ;  which  supposes,  if  the 
turreiider  had  been  found  by  verdict,  the  re- 
cord would  be  proper  evidence ;  and  yet  the 
prisoner  would  then  have  been  equally  no 
party.  This,  therefore,  destroys  the  rule  and 
supposition  on  which  this  reason  is  founded, 
which  is,  that  no  record  can  be  read  against  a 
man  to  which  he  was  no  party  ;  and,  indeed, 
there  is  not,  nor  can  be,  any  such  rule  ;  it  is 
roost  notoriously  otherwise  in  the  very  in- 
btance  in  question,  of  the  incompetency  of  a 
witness,  on  account  of  his  attainder,  which 
never  can  be  proved  by  any  thing  but  the  re- 
cord ;  and  yet  the  narty  to  be  prejudiced  by  it 
neither  is,  nor  can  be,  a  party  to  it. 

The  noble  lord  is  controverting  no  property 
CD  the  foimdation  of  Mr.  Murray's  supposed 
attainder ;  he  neither  ckims  nor  defends  any 
right  that  is  demand^  on  the  foundation  of 
bis  discharge ;  the  record  has  no  more  relation 
,  to  him  than  to  all  the  world  ;  and  if  the  wit- 
ness is  disabled  as  to  him,  he  is  so  with  respect 
to  all  mankind,  and  in  all  causes  civil  or  cri- 
minal, and  must  be  put  on  the  trial  of  his  sur- 
render, as  often  as  he  shall  be  called  upon 
.during  his  life,  to  give  his  testimony  in  any 
court,  and  in  any  suit.  What  absurdities  this 
would  be  attended  with,  1  need  not  mention  ; 
yoor  lordships  will  be  beforehand  with  mCy  in 
■uggesting  them  to  your  own  thooghta. 


Sir  John  Strange,  My  lords,  The  question 
arising  upon  the  objection  made  by  the  noble 
lord  at  the  bar,  is  not  what  the  consequence  of 
this  record  will  be,  when  it  is  read,  but  singly, 
Whether  we  shall  be  now  admitted  to  read  it, 
or  no  ?  My  lords,  the  objection  made  by  the 
noble  lord  at  the  bar  against  this  witness,  was 
founded  upon  this  record.  My  lords,  it  was 
called  for,  and  read ;  which  was  the  act  of 
parliament  made  in  the  last  sessions  for  the 
attainder  of  several  persons ;  and,  my  lords, 
upon  that  sort  of  attainder  no  writ  of  error 
could  lie;  and  therefore,  my  lords,  there 
was  no  other  way  to  take  off  the  force  of 
tliat  attainder,  that  was  warrantable,  than  the 
method  taken  in  the  present  case.  And, 
my  lords,  I  must  submit  it  to  yoor  lordshins, 
whether  we  are  not  entitled  to  read  what 
we  now  call  for,  not  as  a  distinct  record,  but 
as  part  of  the  whole  record  relating  to  the 
person  now  at  your  lordships'  bar;  m  the  re- 
cord must  come  before  vour  lordships  in  all  ita 
parts:  Nobody  can  call  for  a  particular  part 
of  a  record  to  lie  read,  but  the  whole  must  be 
laid  before  your  lordshins;  and  therefore,  my 
lords,  I  beg  leave  lo  contend,  that  this  is  part  of 
the  record  of  the  proceedings  against  the  per- 
son whom  we  now  call  upon  as  a  witneas, 
which  the  noble  lord  at  the  bar  himself  called 
for.  My  lords,  what  the  consequence  of  it  will 
be  afVerwards,  is  a  qoestion  of  another  nature ; 
but  I  must  submit  it  lo  vour  lordships,  that  as 
part  of  the  record  of  tbe  prooeedings  against 
Mr.  Murray,  we  are  certainly  entitled  to  have 
it  read. 

My  lords,  one  objection  taken  by  the  gentle- 
men on  the  other  side,  is,  that  it  is  not  the  re* 
cord  of  the  proper  jurisdiction,  but  that  it 
ouglit  to  be  a  record  made  bv  the  person  to 
whom  Mr.  Murray  surrendered  himself:  But, 
my  lords,  I  must  beg  leave  to  submit  it  to  yoor 
lordships  by  way  of  answer,  that  it  is  the  re- 
cord or  a  proper  jurisdiction,  in  a  case  of  this 
nature.  My  lords,  the  Court  of  King's-bencb, 
as  a  court  of  criminal  jurisdiction,  may  have 
offenders  of  all  sorts  brought  before  them. 
My  lords,  in  the  present  case  a  Certiorari  issoea 
out  of  Cluinoery,  4.nd  by  Mittimus  the  record  is 
removed  into  the  King's-bencb :  And  I  will  call 
upon  the  counsel  for  the  impeached  lord,  if  they 
will  venture  to  say,  that  a  Certiorari  will  not 
lie  for  that  purpose.  My  lords,  if  it  will  lie,  it 
must  be  for  some  end  or  purpose  that  a  Cer- 
tiorari was  brought,  and  the  record  trans- 
mitted thither ;  that  was  tbe  proper  jurisdic- 
tiou,  and  that  court  then  had  a  right  to  c»Xi 
upon  the  party  brought  up  before  them  by 
Habeas  Corpus,  to  know  what  he  had  to  say, 
why  execution  should  not  be  awarded,  upon  the 
footing  of  tlie  attainder  by  this  act  of  parlia- 
ment P  M  V  lords,  the  Question  was  put  bj^  that 
Court  to  tbe  person  who  was  then  a  prisoner 
before  them :  He  pleaded  a  surrender  within 
the  time;  and  insisted,  that  there  he  was 
amenable  to  justice:  He  allegei  that  as  a 
proper  answer  to  that  Court,  upon  the  qiiestioA 
•iked  bin  ;  and  whether  it  waa^  cr  was  not  a 
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Proper  aoiwer,  depended  upoa  the  fact,  Tba 
Court  ooulil  btve  no  4oiiM,  bat  if  the  party 
surrendered  bimaelf  in  time,  and  was  amenabfe 
10  justice,  bat  that  was  an  answer  to  their  de- 
mandiug  to  know  of  him,  why  execution 
•hould  not  be  awarded  against  liim  ?  And,  my 
lords,  if  that  fact  had  not  been  verified  in  a 
legal  way,  tliere  must  bare  been  execution 
awarded ;  but  if  le^  satisfaction  was  given  by 
the  then  prisoner,  it  was  the  duty  of  that  Court 
to  record  that  as  a  matter  of  fact,  which  was 
properly  verified  before  them.  And,  my  lords, 
there  are  two  ways  of  verifying  matters  of 
fact ;  one  is  by  the  actual  proof  of  the  fmd  (if 
the  other  party  denies  it,)  or  by  confession ; 
and  if  the  party  knows  that  he  cannot  in  oon- 
acience  deny  it,  then  he  ought  to  confess  it,  and 
not  [)ut  the  other  to  the  ezpence  and  trouble  of 
proving  that  which  he  knows  to  be  true :  If 
you  know  that  to  be  fact,  that  the  party  sur- 
rendered himself  to  justice,  and  was  forth* 
ooming,  will  any  body  say,  that  it  is  not  right 
and  just  to  admit  that  fact  as  alleged  P  There- 
finrty  my  lords,  the  ouestion  of  fact  in  this  case 
hM  beim  property  determined  by  that  court ; 
the  consequence  of  which  is,  that  that  court 
ought  to  make  a  record  of  it ;  and  that  is  to 
Jbe  considered,  not  as  a  distinct,  separate  record 
of  itself,  but  as  the  proceeding  upon  this  record 
«f  this  act  of  parliament,  which  had  thus  been 
removed  there  by  Certiorari ;  and  it  is,  to  all 
intents  and  purposes  of  law,  to  be  considered  as 
a  record  of  the  proceedings ;  and  they  are  to 
be  considered  as  having  the  former  proceed- 
ings before  them,  upon  the  same  record ;  and 
aUoourtsare  bound  to  admit  that  record,  which 
was  thus  made  in  a  court  of  legal  proceeding : 
and  therefore,  my  lords,  if  that  court  was  the 
proper  jurisdiction,  can  any  body  say,  that  the 
laeord  of  what  was  there  transacted  is  not  as 
Draper  evidence  as  what  the  noble  lord  at  the 
tar  has  called  for,  and  which  has  been  read  to 
j9Qr  kMrdships,  which  is  the  Act  of  Attainder 
af  the  last  sessions  of  parliament?  Mv  lords, 
the  gentlemen  on  the  other  side  say,  that  this 
ii  an  erroneous  method:  Say  they,  you  have 
not  gone  to  the  proper  person ;  here  is  a  narti- 
.calar  jnrisdiction  to  record  a  surrender,  ana  you 
aboald  have  gone  to  the  justice  of  peace  to 
whom  the  surrender  was  made.  My  lords,  1 
bave  looked  upon  the  act  of  parliament,  to  see 
what  the  legislature  had  thought  proper  to  pre- 
•cribe,  as  the  duty  of  the  justice  of  peace  to 
whom  the  surrender  is  directed  to  be  made. 

My  khrds,  all  that  is  required  of  him  by  this 
ad  or  parlmment  is,  he  is,  upon  the  surrender, 
fo  cQaynit  the  person  so  surrendering  to  prison, 
Ibr  the  lugb- treason,  there  to  remain  till  he  is 
^iscbargedby  due  course  of  law  ;  and  he  is  im- 
"  '  bIv  to  give  notice  of  it  to  tlie  secretary  of 
Tourlordships  will  then  be  pleased  to 
r,  what  it  is  that  the  gentlemen  insist 
:  Mj  lords,  will  any  body  say,  that  what 
.!■  BMBtioiMd  in  this  act  of  parliament,  in  re- 
pant  In  the  justice  of  peace,  will  take  away  the 
j|ttiidietioD  fhmi  a  supreme  court  of  original 
joriidictioiiY  in  cases  of  that  kind ',  and  that 
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without  a  word  heug  mentioned  in  the  act  con- 
cerning it  T 

My  lords,  they  sav  that  the  jurisdiction  of 
recording  the  surrender  is  given  to  the  justice 
of  peace,  though  the  act  of  parliament  does 
not  say  a  word  of  bis  doing  any  thing  of  thin 
nature:  And,  my  lords,  if  the  act  of  parliament 
had  made  him  the  proper  person,  whose  duty 
it  was  to  record  the  surrender,  to  what  pur* 
pose  is  he  to  send  an  account  of  it  to  the  se- 
cretary of  slate  ?  Was  he  to  make  up  the  re* 
cord  P  No ;  all  the  justice  of  p^ce  was  to  do, 
was  to  give  notice  of  the  transaction  before  him, 
to  those  persons  who  are  appointed  to  do  what 
shall  be  done  upon  such  a  surrender.  My 
lords,  there  is  something  that  was  said  b^  tlia 
counsel  for  the  noble  lonl  at  the  bar,  which  I 
will  only  just  take  notice  of:  They  wera 
pleased  to  put  this  case:  Say  they,  supposa 
this  record  is  now  to  stand,  it  is  a  OMtter  trans- 
acted, to  which  the  noble  lord  at  the  bar  is  no 
party,  and  consequently  ought  not  to  be  read 
against  him.  My  lords,  I  wilt  venture  to  say, 
there  is  no  such  geueral  rule :  Nubody  wUl 
contend  (because  there  are  numberless  instances 
of  it),  that  records  are  not  constantly  permitted 
to  be  read  as  evidence  against  persons  who  sre 
no  parties  to  them.  My  lords,  suppose  a  man 
is  charged  with  having  harboured  a  person 
attainted  of  treason  or  felony  ;  and,  when  lia 
comes  to  be  tried,  say  they,  gentlemen,  you 
shall  not  read  the  record  of  that  person's  at- 
tainder, because  the  man  now  charged  is  no 
party  to  it :  Ek>  not  char^  me  with  receiving 
or  harbouring  a  man  attamted  by  that  record ; 
for  though  the  record  may  be  read  aa  against 
biro,  yet  it  cannot  be  read  against  the  person  - 
charged,  who  was  no  party  to  it.  My  lords, 
would  any  court  of  justice  make  the  least  diffi- 
culty in  admitting  such  a  record  to  be  read  f 
My  lords,  the  reason  of  the  thing  itself  speaks 
it ;  for  till  the  record  is  read,  it  does  not  appear 
there  is  any  person  attainted ;  and  consequently 
no  charge  against  the  prisoner.  And,  my 
lords,  to  make  it  a  civil  case,  suppose  a  lord  of 
a  manor  claims  by  escheat  the  estate  of  a  person 
attainted,  and  another  lord  claims  the  same 
estate,  cannot  the  record  of  the  person's  at- 
tainder be  read  as  evidence  in  that  case,  thonffk 
neither  of  them  are  parties  to  it  ?  My  lords, 
there  can  be  no  doubt  but  it  may  ;  and  there- 
fore, my  kirds,  that  objection  has  no  force  upoa 
the  present  question.  My  lords,  the  objection 
now  made  is  to  the  reading  of  a  record,  or  part 
of  a  record,  which  the  noble  lord  at  the  liar 
himself  called  for;  and  1  must  aubmit  it  to 
your  lordships,  that  we  are  entitled  to  have  it 
now  read  :  What  the  consequence  of  reading  of 
it  will  be,  is  not  now  to  be  considered  ;  for  me 
argue  singly  upon  the  question,  whether  it  shall 
be  now  read,  or  nof 

SoiicUor  General.  My  lords ;  whether  the 
record  which  has  been  opened  may  be  read  at 
all ;  and  what  shall  be  the  effect  of  it,  aAer  it 
is  read  (I  mean,  whether  it  ma^  be  falsified)^ 
are  two  separate  and  distinct  considerations. 
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Your  lordshipy  were  pleased  to  ask  the  noble 
k^d  at  the  har,  and  his  counsel,  whether  they 
would  rest  their  ohjection  to  the  reading  of  it  ? 
OT  suffer  it  to  be  read,  and  then  object  to  the 
consequence  of  it  P 

They  diose  to  object  to  the  reading ;  and 
the  counsel  were  allowed  to  speak  to  that 
point  only :  And  yet  there  is  not  an  authority 
they  hare  quoted,  which  don't  prove,  that  at 
least  it  most  be  read. 

The  competency  of  all  evidence,  in  a  great 
measnre,  depends  upon  the  nature  of  the  oaes- 
tion  to  which  it  is  applied :  for  that  is  evidence 
in  one  case,  and  to  one  purpose,  which  is  not  so 
hi  another  kind  of  case,  or  to  another  sort  of 
purpose. 

The  merits  of  this  objection,  therefore,  will 
depend  upon  thoroughly  understanding  the 
pornose  for  which  this  record  is  produced. 

The  incapacity  of  a  person  attainted  to  give 
testimonr,  does  not  arise  from  his  life  being 
thereby  in  the  power  of  the  king ;  or  any  pre- 
•amption,  that,  through  the  fear  of  death,  he 
nay  be  induced  to  exceed  the  bounds  of  truth ; 
but  it  is  one  of  those  many  incapacities  which 
are  the  conseqoences  of  his  attainder. 

He  is  cut  off  from  the  community ;  his  blood 
is  corrupted ;  be  loses  his  credit ;  and  tfaere- 
fmt  can  be  a  witness  in  no  case,  neither  for  nor 
against  a  prosecution,  war  in  any  civil  suit  be- 
tween subject  and  subject. 

All  proceedings  upon  which  a  man  can  be 
attainted,  at  the  common  law,  arc  between  the 
king  and  the  party  only ;  But  such  proceedings 
■re  eridence,  and  the  only  evidence  to  prove 
the  attsiiider  between  all  persons,  and  upon  all 
occasions ;  which  shews  the  mistake  the  gentle- 
men proceed  upon,  when  they  object,  that  my 
lord  Lovat  was  no  party  to  this  record ;  and 
therefore  it  shall  not  oe  read  against  him. 

The  party  who  objects  to  a  witness,  because 
he  is  attainted,  umiertakes  to  shew,  that,  ac- 
cording to  the  course  of  the  public  law  ami 
justice  of  the  nation,  he  is  so;  and  therefore 
may  read  any  proceedings  in  the  course  of  that 
public  law,  to  prove  it. 

80  likewise,  in  answer  to  the  objection,  and 
to  shew  the  person  not  attainted,  any  of  the 
lilce  proceedinjrs  may  be  read. 

If^a  conviction  and  judgment  is  read,  it  may 
be  answered  by  reading  the  reversal  of  that 
lodgment  upon  a  Writ  of  Error ;  and  yet  the 
Ung  must  bo  the  only  party  to  both  tliese  pro* 
ceedings. 

The  likest  case  to  the  present,  at  Gommon 
law,  is  that  of  an  outlawry. 

If  an  outlawry  is  produced,  to  prove  a  man 
attainted,  the  reversal  of  that  outlawry  may 
be  given  in  evidence,  as  a  full  answer  to  that 
proof:  and  yet  most  of  those  reversals  in  high- 
treason,  are  grounded  upon  the  attornev  ge- 
neral's confessing  an  error  in  fact,  by  the  king's 
command;  and  this  generally  is  a  merciful 
confession,  connrary  to  the  truth  of  the  case. 
Several  noble  families  now  enjoy  thdr  boooura, 
and  their  estates,  hy  virtue  of  sock  reversals. 

I  will  not  meatioo  instaDOcs ;  as  your  ford- 


ships  have  the  assistance  of  the  iod|gea«  I  am 
persuaded  they  will  inform  your  lordships,  that 
there  are  many.  Would  an  objection  be  en- 
dured to  the  reading  such  a  reversal  ? 

The  present  case  is  that  of  a  parliamentary 
outlawry,  if  I  may  so  call  it :  persons  fled  from 
justice  are  attainted  in  a  more  expeditioos  and 
summary  way  than  could  be  done  by  the  coune 
of  the  common  law,  unless  they  come  in,  and 
take  their  trials  within  a  limited  time. 

The  only  court  in  this  part  of  the  kingdom, 
which  can  award  ezecutioo  a^nst  a  person, 
as  attainted  within  this  act,  la  the  court  of 
King's- bench :  there  can  be  no  party  to  such 
proceed inga  but  the  king,  who  is  intrusted  with 
the  whole  execution  of  the  pnblic  law  of  the 
nation.  A  proceeding,  tbererore,  in  that  conrt, 
which  shews  a  man  never  to  have  been  at- 
tainted within  the  act,  is  evidence  to  answer  aa 
objection,  which  says,  he  is.  It  proves  con- 
clusively, that,  in  tlie  eye  and  consideration  of 
the  public  law,  he  is  not  an  attainted  man ;  he 
may  inherit,  he  may  purchase ;  he  ean't  bo 
put  to  death.  By  this  proceeding  the  king  is 
Doond  for  ever ;  all  magistrates  art  bound ;  no 
judicature  can  now  consider  the  witneia  in  any 
other  light  than  he  ought  to  bo  oonsido^  in, 
if  the  act  had  never  been  made.  la  it  possible 
then  to  doubt,  w  hether  (in  answer  to  an  ob- 
jection, that  by  the  law  of  the  land  this  witoeso 
is  now  looked  upon  aa  an  attainted  mao^  a  re- 
cord should  bo  read,  which  proves,  that  by  the 
law  of  the  laud  he  is  not  looked  upon  aa  an 
attainted  man  ?  He  is  either  a  person  liable  to 
all  the  consequences  of  an  attainder,  or  none* 

Mr.  NotL  My  lords ;  I  shall  be  very  short 
in  offering  my  sentiments  to  your  lordshipo 
upon  the  present  question,  because  three  learned 
and  able  gentlemen  have  already  spoken  very 
fnllv  to  it. 

Ay  lordf,  the  question  arises  upon  an  ob- 
jection taken  by  the  noble  lord  at  the  bar» 
against  the  com|ietency  of  Mr.  Murray's  testi- 
timony,  as  he  stands  attainted  by  the  act 
of  the  last  sessions  of  parliament,  which  ha«. 
been  read  to  your  lorcMiips :  but  after  that, 
another  objection  arose,  in  consequence  of  what 
we,  on  the  part  of  the  prosecution,  offered, 
which  was  a  record  we  proposed  to  be  rend : 
to  the  reading  of  which  the  noble  kml  objected^ 
and  has  reli^  upon  that  objection,  that  it  can- 
not be  read  at  all. 

My  lords,  I  was  surprised  at  that  objectmn ; 
and  the  eonnsel  for  the  noble  lord  have  been 
so  sensible,  that  there  was  no  great  weight  in 
it,  that  they  have  prematurely,  in  the  oonrse 
of  their  arguments,  run  into  a  debate  oonoem- 
ing  the  force  and  effect  of  it  when  read,  and 
not  to  the  actoal  reading  of  it ;  and,  mv  lords, 
it  was  a  very  strange  proposition  to  be  msisted 
on  before  your  lordships,  that  in  a  qoestktt  re- 
lating to  Mr.  Murray,  and  him  ahme,  when  an 
olgectiou  is  made  to  hia  testimony,  that  he 
atands  attainted  by  an  act  of  parliament,  that 
your  lordships  should  shot  yonr  eyes,  and  not 
reoeive  cvidcnoo  of  the  pioccodmgi  of  a  Coort, 
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hann^  proper  jariidicdon  to  determine  toy 
qneetioii  which  might  ariie  auon  that  act  of 
parliameot :  I  aaj,  my  lords,  that  would  be  a 
moat  extraordinary  thing  indeed,  when  the  ob- 
jection relatei  to  Mr.  Murray,  upon  the  at 
tainder  by  act  of  parliament ;  and  yet,  they 
■ay,  your  lordshipa  shall  not  see  the  record  of 
the  proceedings  of  a  court  of  justice,  founded 
upon  that  act  of  narliament«  But,  my  lords, 
18  the  gentlemen  nave,  under  a  notion  of  con- 
aiderinff  this  objectioo  in  some  degree,  consi- 
dered tne  force  of  the  record  itself,  if  it  had 
been  read,  though  they  have  done  it  impro- 
perly, yet  I  douM  it  wul  be  expected,  that  we 
•bottld  take  notice  of  the  foundation  df  that 
ttvument* 

The  question,  therefore,  ieems  to  be,  whether 
Mr.  Murray  is  to  be  considered  under  the  act, 
and  the  proceedings  in  the  court  of  King's- 
bench  upon  it,  as  an  attainted  person,  or  not. 

Mv  lords,  the  act  of  parliament  does  not 
finally  conclude  any  person :  it  names  seferal 
perwms,  whom  the  act  declares  shall  be  at- 
tainted by  the  force  of  that  law,  unless  they 
cxmiply  with  the  terms  expressed  in  it ;  and 
the  proper  court  of  law  must  judge,  when  the 
person  comes  before  them,  whetMr  he  was  a 
person  within  the  meaning  of  the  act  of  parlia- 
neat,  or  not  Therefore,  my  lords,  when  he 
waa  before  a  court,  who  had  proper  jurisdiction 
upon  that  question,  whether  he  was  an  at- 
tamted  person,  or  not,  and  they  bare  deter- 
mined tnat  question,  that  he  was  not,  then 
there  is  an  end  of  that  question.  But  it  has 
been  said,  that  this  may  affect,  in  consequence, 
the  property  of  a  thini  person ;  and  that  the 
noble  lojrd  at  thp  bar  ought  not  to  be  affected 
by  the  proceedings  in  the  King's-bench.  But 
1  apprehend  this  question  relates  personallv  to 
Mr.  Murray,  and  to  no  other.  It  is  merely  a 
jiuestion  as  to  his  capacity  or  incapacity ;  that 
u,  whether  he  be  attainted  or  no ;  and  there- 
lore,  my  lords,  that  distinguishes  this  case  from 
the  cases  of  priTate  property,  alluded  to  by  the 
counsel  for  tne  noble  lord  in  the  course  of  their 
suvument. 

ny  lords,  I  beg  lea?e  to  state  this  matter  in 
A  ntrouffer  light:  if  your  lordships  shall  say, 
that  Mr.  Murray  is  an  attainted  person,  you 
■lust  likewise  say,  that  he  is  liable  to  hare 
caecution  awarded  against  him  upon  this  act  \ 
Ibr,  when  that  is  the  qoeation,  it  must  be  con- 
aidered  mtbne,  with  all  its  consequences. 

My  k>rds,  if  no  execution  can  be  awarded 
against  him,  your  lordships  cannot  say  that  he 
ja  an  attainted  person :  therefore  your  lordships 
"Bee  what  difficulties  will  ensue,  if  you  should 
determine,  that  he  stands  attaintra,  with  re- 
spect to  the  noble  lord  at  the  bar,  but  not  to  the 
aonaequeneea  that  the  law  drawa  from  bis 
being  an  attainted  person.  My  fords,  it  would 
be  tlw  atrangeat  case  in  the  world,  if  tfaAt  ahould 
be  your  lornbipa'  aentiments,  that  he  is  not  at- 
tainted in  one  respect,  and  yet  that  he  ia  at- 
lidnted  in  another  respect. 

My  lords,  the  counsel  for  the  noble  lord  ob- 
ject, that  tbeproeeediogwhich  baa  bean  bad, 
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baa  been  by  the  confession  of  the  attorney 
genemi,  though  they  admit  it  was  in  the  power 
of  the  crown  to  make  such  confession.  1  inuat 
submit  it  to  your  lordships,  that  though  it  is  bfi 
the  confession  of  the  attorney  general,  as  it  is 
by  proper  authority,  and  in  a  legal  court,  hating 
proper  jurisdiction,  that  it  is  as  effectual  aoSL 
binuing  upon  the  crown  as  any  act  thc^  can 
poosibhf  do :  and  can  your  lordships  say,  that 
Mr.  Mumy  ahall  not  have  the  beneht  of  a 
legal  proceediiig  of  a  court  of  justice,  baring 
complete  and  lawful  jurisdiction,  and  who  hara 
determined  the  easel'* 

My  lords,  it  is  said,  that  there  is  some  dif- 
ference where  it  is  noon  the  confession  of  the 
attorney  general,  and  where  it  ia  founded  uposi 
a  Terdict  My  lorda,  your  lordships  will  coof 
sider  what  are  the  circumstancea  of  the  caaa 
in  regard  >  to  that  matter :  a  gentleman  ia 
brongbt  before  a  court  of  justice,  to  anawer 
why  execution  should  not  be  awarded  against 
him  upon  a  supposed  attainder.  Be  pleada  a 
fact  that  is  sufficient,  if  true,  to  exenspt  hina 
from  that  attainder :  can  the  gentleman  aan 
that  he  must  not  avail  himself  of  it,  because  ton 
attorney  general  will  not  pot  him  to  the  ex- 
pence  to  prove  it  P  My  lords,  it  is  said,  that  if 
be  had  denied  the  plea,  the  consequence  to  Mr. 
Murrey  must  have  been,  that  be  would  not 
have  appeared  to  have  been  a  person  exempted 
from  the  act  ?  No :  but,  say  they,  because  tba 
attorney  general  and  the  crown  are  satisfied 
with  the  truth  of  the  pies,  and  will  not  put  him 
upon  proving  it,  therefore  he  is  not  to  have  the 
benefit  of  the  judgment  of  the  Court  upon  that 
question.  I  must  submit  it  to  your  lordships, 
that  every  man,  under  thoae  circumsfauces, 
would  be  in  a  most  fatal  situaiioo,  and  that  it 
would  be  attended  with  very  bad  consequenoea. 
A  man  ia  asked,  what  he  has  to  say  why  exe- 
cution ahould  not  be  awanle%l  against  him; 
and  pleads  a  fact  that  actually  will  clear  him 
from  the  attainder :  the  attorney  general  con- 
fesses the  plea,  does  not  join  issue,  and  will  not 
give  him  an  opportunity  of  proving  it ;  and^ 
my  lords,  what  is  to  be  the  consequence  f  Wby, 
according  to  this  doctrine,  he  must  inevitably 
be  condemned  as  a  peraoo  attainted ;  whereas, 
if  he  had  been  put  to  the  proof  of  it,  it  roig^t 
have  been  determined,  that  ne  was  not  attainted. 
I  apprehend  your  lordshipa  will  not  auffer  them 
to  draw  that  inference,  that,  because  the  at- 
torney general  has  not  put  him  to  the  proof  of 
bia  plea,  he  is  to  be  considered  as  a  peraon  at- 
tainted, contrary  to  the  judgment  of  the  Court. 

Sir  Richard  Ucyd.  My  lords ;  The  questkm 
baa  been  ao  fully  apokeo  to  already,  that  I 
shall  not  have  occaamn  to  take  up  much  of 
your  kirdships'  time :  but  I  cannot  forbear  ex- 
pressing my  surprise  at  the  oljectiofr  now 
made,  vis.  **  That  thia  record  cannot  be  read 
a^nst  the  noble  lord  at  the  bar :"  the  reason 
giren  for  whidi  is,  that  be  ia  no  party  to  it 
Many  answers  have  been  given ;  and  1  will  not 
repeat  tbem:  botshallofoa  consideration  or 
two  to  jroor  losdsbipa,  in  order  to  shew  that  the 
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ibrce  and  efltect  of  Mr.  Mumy't  attainder  baa 
been,  by  tbia  tranaaction  on  record,  totally 
taken  off*. 

My  lords,  tbe  whole  argument  on  tbe  pri- 
MHier's  aide  is  in  tbis  compats ;  viz.  they  say, 
HMt  Mr.  Murray  (the  person  produced  by  us 
as  A  witneaa,)  is  still  attainted ;  and  tbererore, 
kf  the  rules  of  law,  cannot  be  a  witness:  and 
h  is  certainly  true,  that  if  lie  stands  now  at- 
tainted, be  canuot,  by  our  law,  be  admitted  to 
gm  testimony.  Let  us  come  then  to  that 
question,  does  be,  or  does  he  not,  at  this  hour, 
stand  attainted  by  virtue  of  the  late  statute  ? 

It  cannot  be  doubted,  but  that  a  parliamentary 
attainder  of  this  sort  mav  be  dissolred  by  aooie 
■letbod  or  other ;  and  tne  very  statute  directa 
one  way  ;  viz.  by  surrender  before  a  iMrticular 
dnj ;  and  tbe  only  way  to  ascertain  tnat  fact  ia 
a  jnd^^ent  on  record,  that  he  did  surrender. 

1  would  ask  the  counsel  for  the  noble  pri- 
soner, whether  Mr.  Murray  can  by  bw  be 
«alled  to  judgment  for  that  hi(j^b-treaaon  for 
which  he  was  by  the  late  act  attainted  ?  They 
nnBt  own,  that  this  record  of  surrender  would 
be  an  absolute  defence  on  such  an  occasion ; 
nay,  it  would  be  an  absolute  bar  to  such  a  de- 
mand of  jud^^nt.  If  this  defence  would  not 
be  his  secunty,  tbe  consequence  is,  that  there 
would  be  no  method  at  all  of  getting  rid  of 
such  an  attainder. 

It  has  been  objected,  that  though  tbis  may 
be  a  good  discharge  betwixt  the  crown  and  Mr. 
Murray,  yet  it  ought  not  to  affect  others,  who 
are  not  parties  to  that  proceeding.  My  lords, 
it  is  true,  others  may  be  affected  by  Mr.  Mur- 
^ny*s  being  restoreil  to  his  credit.  But  that  is 
no  objection ;  for  though  by  virtue  of  this  re- 
cord he  is  so  restored,  yet  that  ia  only  a  conse- 
J|ueoce,  which  necessarily  follows  from  tbe 
acta  ascertained  by  that  record. — ^The  pro- 
eeeding  on  the  record  was  a  legal  transaction 
between  tbe  crown  and  Mr.  Murray,  and  no 
other  persons  whatsoever  bad  a  right  to  be  a 
party  to  it. — The  kinff,  at  the  time  of  Mr. 
Murray's  pleading  on  9ie  record,  was  the  only 
person  to  call  biro  to  account  for  his  guilt :  the 
<mly  controversy  at  that  time  was  betwixt  tbe 
srown  and  tbe  party  called  down  to  judgment : 
tbe  matter  tbeiefore  beinp^  a  legal  transaction, 
a  law  controversy  betwixt  the  only  proper 
parties,  its  necessary  consequences  roust  follow, 
let  who  may  be  affected. 

But  it  is  said,  '•  Tliat  if  it  bad  been  found  by 
Tsrdiet,  that  Mr.  Murray  bad  surrendersd  in 
due  time,  then  the  record  might  have  been  read 
in  evidence  against  all  persons ;  but  that,  as  it 
is  founded  on  Mr.  Attorney  General's  confes- 
sion of  the  surrender,  it  ought  not." — ^Tbis  is  a 
strange  diitiuetion .  I  would  aak  tbe  gentlemen 
who  make  it,  whether  this  record  by  confeasion 
is  not  a  full  and  complete  record  ?  lias  not  his 
■Diyesty's  attorney  a  right  to  confesa  it?  No 
lawyer  will  say,  that  be  baa  not  such  a  right 
by  the  laws  of  our  land. 

My  lonis,  let  me  argue  this  matter,  not  on 
tbe  principles  of  law  only,  but  on  those  of  rea- 
son abstracted  from  tbe  law :  and  thence  see. 


whether  Mr.  Murray  ia  not  as  moeh  discbsrgsd 
from  his  attainder,  or  his  attainder  as  mudi 
avoided,  by  tbis  confession  of  the  king  by  bia 
attorney,  as  he  would  be  by  verdict. 

Is  the  king  the  only  person  in  tbe  kingdom^ 
who  shall  be  compelled  to  say  a  thing  is  not 
true,  which  be  knows  to  be  true  f  Or,  is  bb 
ma^ty  the  only  person  who  shall  be  hindered 
from  owning  that  to  be  true  upon  record,  whiok 
he  and  all  the  world  knowa  is  true? 
•  It  is  a  point  of  legal  controversy  b^wizt  the 
crown  ano  one  of  his  suljects  ;  and  supposing 
it  to  have  been  a  Imct  notorioua,  that  ilr.  Mui^ 
ray  (tbe  defendant  in  that  controversy)  bad* 
come  in  and  surrendered  in  due  time  acoenUog 
to  tbe  late  act,  would  it  not  be  absurd  to  say, 
that  tbe  crown's  attorney  should  be  bound  by 
lawtosav,  tbatbedidnotanrreoder?  i.e.8baU 
be  bound  to  deny  and  put  lo  trial  a  fact,  which 
be  knows  is  indispntably  true,  and  nteda  no 
trial  ?  Yet  this,  my  lords,  must  be  tbe  doetrina 
to  be  maintained  by  tbe  counsel  Ibr  tbe  noble 
prisoner;  or  else  tbey  must  agrss,  tbst  tbis 
record  of  the  fact  of  surrender,  by  conftvion 
of  the  attorney  general,  ia  of  equal  weight  with 
any  other  record  whatsoever. 

My  lords,  bis  mi^esty  has  a  right  to  the  life 
of  every  person  attamted ;  and  would  it  not  bo 
a  cruel  taw,  that  ahould  prevent  him  horn  ad* 
mittin§[  any  facta  to  be  true,  which  auch  psr- 
aon  insists  on  for  the  saving  bis  life,  when  tbo 
same,  within  his  own  knowledge,  strictly  are 
so? 

There  is  no  doubt  but  that  a  transaction  of 
this  kind  betwixt  subject  and  subfect  is  pT^* 
where  each  party  to  a  cootr^ersy  (plaratifiii 
and  defeudanta)  admit  such  facts  on  the  roeovdt 
which  tbey  know  tbe  certainty  of,  and  nevoTv 
unless  out  of  a  apirit  of  perverseness,  put  thooa 
in  issue. — Where  is  the  differenoe,  siaoe  the 
crown  and  Mr.  Murray  are,  as  to  that  UMtter 
then  in  controversy,  the  only  persons  who 
could  be  parties?  The  capacity  to  be  a  witnssa 
ia  only  a  oonsegnence  natnrafly  flowing  frooa 
the  avoidance  or  the  attainder.  Mr.  Murray  is 
not  restored  to  his  credit  by  act  of  favour,  bat  a 
necessary  consequence  of  law,  and  aucb  as  tbo 
crown  could  not  prevent ;  for  aa  the  attainder 
was  tbe  only  cause  of  his  loss  of  capacity  lo  be 
a  witness ;  when  tbe  force  of  that  la  taken  off, 
that  capacity  ia  of  course  restored,  not  out  of 
favour,  but  of  atrict  right,  and  by  necsssaij 
consequence. 

My  lords,  I  would  aak  one  questkin ;  vis. 
Whether  tbe  counsel  for  tbe  noble  lord  at  the 
bar  will  aay,  that  Mr.  Murray  baa  tbia  preaent 
day  any  attainder  againat  him  ?  Or  whether  be 
can  ever  be  called  again  to  answer  on  tbe  loot 
of  that  iiarliamenta^  attainder,  in  which  he 
was  included  ? 

If  he  cannot,  as  most  certainly  ho  cannot, 
then  there  is  nothing  now  existing  which 
takea  away  his  testimony  ;  and  aa  the  present 
record  is  of  a  controversy  betwixt  the  only 
proper  partiea  lo  it,  and  la  produced  only  to 
manifeat  a  fact  then  depending,  and  then  by 
the  niles  of  lawascertaioedi  it  ought  to  be  readL 
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Ito  U.  5.  C^tlemen  of  the  Boote  of  Com* 
IDOM,  I  ftuppoM  yoa  ha?o  no  objection  to  ibe 
cooDtel*!  replying. 

Sir  John  oirange.  No,  my  lords ;  proTided 
we  bare  tbe  last  word  ;  wbich  is  our  right. 

Mr.  Far  rater.  My  lords ;  I  shall  take  up 
the  less  of  your  lordsbips*  time  at  present,  be- 
cause I  admit  most  of  the  propositions  laid 
down  by  the  learned  mansgers ;  though  I  con* 
ceife  tnat  none  of  them  have  answered  the 


we  made  to  tbe  reading  of  this  re- 
cord, which  was  the  possibility  of  damage 
that  might  ensue  to  the  noble  lord  at  the  bar. 
My  lords,  the  i^ason  is  plain  why  we  object  to 
it,  because  the  credit  of  the  fkd  depending 
merely  u|>on  tbe  confession  of  tbe  attorney  ge- 
oeral,  if  it  be  recei? ed  in  tbe  present  case,  it 
must  be  so  m  e? ery  other,  whether  the  ques- 
tions relate  to  property,  or  any  other  matter ; 
and  if  it  be  oondusi? e  to  tbe  noble  lord  at  the 
bar,  it  is  eoually  so  to  e? ery  man  in  this  land. 
My  lords,  I  admit  e? ery  case  put  by  the  learned 
manager  who  spoke  first,  as  relative  to  crimi- 
nai  proceedings;  but  what  we  insist  upon  is, 
That  this  confession  of  tbe  attorney  general 
does  only  bind  the  crown,  and  the  parties  to  it ; 
but  binds  no  other  person :  And,  my  lords,  they 
bare  cited  no  authority  to  your  lordships  to 
profe  it  binding  upon  any  body  else.  My 
lords,  it  was  said  by  the  learned  manager, 
that  if  Mr.  Murray  was  brought  a  second  time 
iBlo  any  court  of  justice,  he  would  hare  tbe 
whole  benefit  of  this  record,  and  thereby,  my 
loids,  pro? e  himself  not  attainted  by  this  act  of 
fiarliament:  and  there  is  no  doubt  of  it,  be- 
caom  tbe  confession  is  the  act  of  the  crown, 
who  is  bound  by  it. 

Tkeylikewise  say,  that  any  person  claiming 
udar  Mr.  Murray  might  intitie  himself  under 
this  record.  My  lords,  I  admit  that  also,  be- 
caose  such  person  would  have  the  same  right 
as  Mr.  Murray  himself;  but,  my  lords,  that 
doei  aot  prove  that  it  can  afiect  any  other 
petaoo. 

My  lords,  it  is  admitted  that  a  pardon  would 
have  taken  off  all  objection  :  but  1  humbly  in- 
ml,  that  by  this  method,  the  gentleman  still 
eontiniies  liable  to  be  considered  as  an  attainted 
person  in  another  part  of  the  kingdom,  I 
mean'  in  Scotland,  where  this  record  would  be 
DO  evidence ;  for  should  he  escape  from  his 
present  confinement  to  Scotland,  and  be 
WDOght  into  the  Court  of  Justiciary,  to  shew 
caose  why  execution  should  not  be  awarded 
against  him,  as  attainted  by  this  act  of  parlia- 
ment, his  plea  in  the  King's- bench,  confessed 
by  the  attorney  general,  would  be  of  no  avail 
to  him :  he  most  make  out  tbe  fiict  insisted  on 
-by  other  proof,  which,  being  matter  of  evidence, 
might  as  well  come  out  one  way  as  the  other, 
that  he  did  not,  as  that  he  did,  surrender  before 
Ibe  19tb  of  July  last ;  that  he  was  taken  by 
the  kiog's  forces,  as  that  he  did  surrender  him- 
aelf  as  the  act  requires.  Thus  your  lordships 
aee,  in  how  high  a  degree  tbe  question  affects 
iheaobbi  lord  at  tbe  oar;  and  your  lordships 


will  be  very  tender  how  tbis  gentleman's  testi* 
mony  is  admitted  in  a  case  of  tbis  nature,  nntii 
both  his  competency  and  credit  be  establifliied 
by  better  authority  than  tbe  bare  confession  of 
the  attorney  general. 

My  lordSf  1  mentioned  several  instances, 
where  a  record  of  this  kind  would  not  be  evi- 
dence against  a  third  person :  but,  say  the  gen- 
tlemen, that  is  not  the  case  here ;  because  my 


lord  Lov4t  is  not  affected  by  Murray's  attainr 
secutiog,  and  had  an  interest  in  the  attainder, 


der.  The  king,  who  had  the  sole  right  of  pro- 
secuting,  and  had  an  interest  in  the  attaiud^. 
has  declared  him  not  to* come  within  the  act  of 
parliament.  But  I  must  submit  to  your  lord- 
ships, that  my  lord  Lovat  is  affected  by,  and 
concerned  in,  the  consequence  of  the  attainder* 
He  has  a  right  to  set  aside  the  testimony  of  Mr. 
Murray,  if  attainted ;  and  that  right  of  setting 
aside  his  testimony  is  equally  strong  as  a  right 
to  an  estate,  or  any  other  right  given  by  law^ 
and  the  same  metnods  must  be  used  to  deprive 
him  of  the  one  as  tbe  other.  My  lords,  it  is 
said,  that  this  method  of  confession  is  the  pro* 
per  course ;  that  it  is  daily  made  use  of  ia 
that ;  and  rtie  attorney  general,  upon  a  writ  of 
error  brought,  and  errors  assigned  in  fact,  or  ia 
law,  may  admit  them  to  be  so.  But,  my  lords, 
in  none  of  the  cases  quoted  by  tbe  gentlemen  ia 
there  any,  wherein  the  attorney  general  baa, 
by  his  confession,  made  that  error,  which  m 
not  so :  and  although  tbe  party  should  assign 
errors,  and  the  attorney  general  admit  them, 
yet  would  not  that  bind  the  Court  to  pronounca 
them  to  be  errors,  if  they  appear  otherwise. 
My  lords,  as  so  much  time  has  been  taken  up 
already,  I  will  not  repeat  any  of  the  former 
arguments ;  but  shall  conclude  with  an  obser- 
vation delivered  down  to  us  by  one  of  the  great- 
est and  most  upright  judges  that  ever  sat  in  this 
hall ;  I  mean  my  lord  chief  justice  Vaugbao, 
who  tdls  us,  that  tbe  artificial  reasonin^^  of  law 
ought  never  to  take  place  against  the  principles 
of  natural  justice  anu  equity :  and,  my  lords,  it  is 
a  principle  of  natural  justice,  that  a  third  person 
should  not  be  prejudiced  by  the  acts  of  others. 
The  same  learned  judge  concludes  his  para- 
graph, by  adding,  that  in  cases  which  depend 
upon  fundamental  principles,  from  whence 
plain  and  natural  conclusions  may  be  drawn, 
millions  of  precedents  are  to  no^  purpose :  but, 
my  lords,  there  has  not  been  one  sinsle  precedent 
laid  before  your  lordships,  where  the  right  of  a 
thini  person  may  be  affected  in  the  manner  now 
contended  for ;  and  as  nothing  of  that  kind  has 
been  attempted,  I  beg  leave  to  insist,  that  tbe 
right  of  the  noble  loid  at  the  bar  to  set  aside 
this  witness,  is  as  much  a  right,  as  that  he  has 
to  any  part  of  his  own  estate ;  and  submil 
thererore  to  your  lordships,  whether  they  ought 
not  to  substantiate  this  testimony  by  some  better 
proof  than  so  weak  a  thing  as  a  record,  founded 
only  on  the  suggestion  of  the  party,  confessed 
by  the  attorney  general. 

L.  H.  S.  Gentlemen  of  tbe  House  of  Com- 
mons, the  counsel  for  my  lord  Lovat  have 
done  with  what  they  had  to  offer  by  way  of 
reply :  Would  you  say  any  thing  to  itf 
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Attornet)  Cttternl,    Wy  lord*;  Itiiuidby  <  or  praTing  ■  true  copy  of 
lh«  counsel  Tor  the  aoUe  lonl  at  the  bar,  that !  of  the  neon)  of  a  jodg 


Hnon,  1 
And  it  w 


[636 

jodgmnit  oT  anj   other 
thejr  da  not  deny  aoy  proptMitina  laid  down  hj  \  eourt :    And  the  jud){M  in  HeoUand  will  be 
■I ;    but  that  lliey  deny  Ibe  oouM^umiM  of  '  boond  by  Ihti  rt«ord.      Hy  loida,  the  abaiir^ 
Iboie  propoa^ion*.    Hy  k>rdi,  a  denial  of  the  |  coiMeqoaneei  arising-  from  tlm  oontrary  doc> 
— ^Disea    would    be    a    denial  of  tbe  coose-    ihiie  appear  al  first  siebl,  aud  are  too  niany 

TliegenUeEnenaay,  TLat 
rror  in  law  will  not  be  kd- 
lo  eonlcod  for,  ia,  that    mittediDsnycoart;  I  do  agree  that  it  will  nM, 
Uk  conrnaion  in  tbis  caie  does  not  bind  a  (bird    becaiiae  the  Coorl  must  jimge  upon  the  whole 
pvteon;  and  that  tbey  shall  not  by  tbat  low    of  the  record,  and  determine  opon  their  owa 
tbeir  right  to  tbia  objeetion.    Uy  fords.  What   juilgment  and  knnwlcdgie  of  the  law,  wbetber 
ii  that  objection  fiiondad  upoa  T   it  is  founded    (snpponwall  Ibe  facts  to  be  tme)  there  iserTor, 
......  ...  .     j:.  ■  I,  became  that  ii  their 

they  neither  want,  nor 
be  bound  by,  Ibe  confessioB  of  tbeatloney 
general.  But  il  it  quite  olhetwiae  as  to  maltera 
of  fact,  which  the  Court  do  not  «i  i^cio  eaa- 
inioe  into  IhemBelt'es ;  Ihey  ntuit  lake  Ibem  to 
be  either  as  they  are  slated  and  admitted  be- 
tween the  parlies  IbemadTes,  or  appear  by  the 
rerdict  of  ajury.  To  apply  this  lotbe  preaent 
ease :  Hr.  Murray  saya,  that  be  did  surrender, 
and  submit  himself  to  justice  according  to  Ibe 
act  of  parlianwDt.  The  altorocy  general,  by 
commend  of  his  majeaiy,  admits  that  fact; 
As  there  i*  do  issue  joined,  a  jury  eau'l  be  aum- 
mooed  to  try  il ;  and  it  it  impoesiUe  the  Court 
should  try   it  lliemMlret,  by  examining  wit- 

the  law  gires  them  no  anch  power.  The  hct, 
tberefixe,  mutt  be  taken  to  be  true ;  and,  as  il 
cuDol  be  now  eontroveried,  yoor  iordthipa 
must  judge,  whether  K  don't  dear  him  of 
any  altaiDMBT. 

Sir  John  Strange.  Hly  lords,  I  shonld  not 
now  hare  stood  ii|i,  to  hare  taken  up  nny  rn»Te 
of  your  lordihiju'  litnp,.liut  in  reKard  Id  wlint 
wan  mrntiDned  by  the  ([eotleinen  who  are 
counsel  Air  Ibe  primmer,  tliat  this  record  cannot 
be  made  nie  nf  in  Scotland.  My  Ionia,  I  will 
beg  leave  to  \i\A  Ihcm  in  miai  of  the  statute 
made  in  ilie  7ili  yearof  queen  Anlie;  which 
says.  That  Irialt  lor  high  treason  in  that  king- 
dom are  to  be  the  aame  as  if  they  were  here  ; 
and  whalerer  benefit  a  peraon  wJl  be  entitled 
to  here,  they  would  be  equally  entitled  to  there : 
And  therefore  1  wnutd  not  hare  it  now  taken 
for  granted,  that  in  lucb  cases,  that  should 
uol  be  admitled  as  eridence  in  one  part  of 
the  kingdom,  which  is  eridenee  in  another 
part  of  tt. 

Lord  Talbot.  Hy  lords,  If  Ibe  record  la  now 
to  be  read,  only  lo  shew,  thai  Hr.  Hurray 
surrendered  himself  witliin  the  lime  prescribed 
by  the  act,  1  ihould  hare  no  otyectioo  to  the 
reading  of  it ;  but  if  il  i*  to  prore  Sir.  Hurray 
to  he  a  competent,  or  au  incompetent  evidence,  - 
then  I  ihiuk  it  of  that  consequence,  ibat  1 
hope  some  lord  will  mofc  to  ujjoont  U>  the 
Chamber  uf  Parliainent.  i 


■uenccit ;   but  an  admission  of  the  premiaes  J  now  lo 

£ere  it  an  admiiuonof  Ihecooaequeocea;  they  ,  nconfesMun  of 


ibcir  ^edion  faila ;  for  they  cannot  say,  that 
fee  ia  an  improper  peraon  lo  produce  as  a  wit- 
MSs,  upon  any  other  ground.  If  the  record 
Iberelbre  deatroys  the  prelMMe  of  an  atninder, 
il  proTCi  bis  competeooy.  Nuts  the  caiUMi  for 
the  prisoner  bare  not  bora  able  to  poinl  out,  or 
nggeit,  any  one  itkstaoce  or  reapcel,  in  which 
*~ — n  be  said  to  be,  or  affected,  as  an  attainted 

I,  unlesa  for  tbe  preaent  single  purpose. 

wonid  be  Tcry  ezlraordinary  to  say,  that 
a  peraon  who  can  bie  neither  hia  h(b  nor  artate, 
aortheparily  of  bis  Wood,  as  ft  person  attaint- 
ad  oftreaaon,  ebouM  be  deeiMd  ttlainlcd,  lor  oe 
Mber  porpaae  bnl  to  render  bim  inftmotu.  Hy 
lords,  What  ia  the  offence  by  this  act  *  It  ia  not 
lugh-treason ;  tbe  offence  is  in  not  subnutiioff 
Winsticc;  and  the  record  shew^  that  be  did 
■nmit  himself  to  juttiee.  This  is  stronger,  as 
10  that  poiot,  than  a  pardon,  becauae  il  avoids 
the  original  gnilL  Tbe  gentlemen  say,  that 
ttia  reovd  cannot  be  made  nae  of  m  Scotland ; 
utd  Ibat  if  the  witoem  was  broi^t  befhre  a 
court  of  justice  there,  for  esecalmn,  upou  the 
feondstion  of  ibis  ad,  he  could  never  aveil 
UmaeTfofthit  record.  Hy  lords,  I  deoy  tbat; 
■nd  I  take  it  to  be  clearly  otherwise ;  for  what 
would  be  tbe  coniei]oeDce,  if  be  could  not? 
Much  more  than  the  gentlemen  are  aware  of: 
fbr  by  the  same  role  tiiat  this  record  could  not 
avail  him  there,  no  verdict,  no  acquittal  in 
England,  cnuld  protect  a  man  from  another 
proaecutioD  in  Scotland,  for  the  same  offence  ; 


England  or  Scotland,  for  the  lule  rebellioD,  and 
Wen  acquitted  ;  may,  by  being  seal  into  tbe 
Other  pert  of  the  hiogdom,  be  tried  a  second 
time,  aud  be  put  tirice  in  liuiard  of  their  lives. 
As  this  it  contrary  lo  the  laws  of  Euj^and,  1 
believe  it  is  equally  so  to  the  lawa  of  feicollaud, 
as  they  stood  originally  ;  fur  1  lake  it  to  be 
Gonlrary  tollie  firti  princinlei  of  all  lawt,  that 
after  a  man  is  fairly  tried  fur  an  oflence,  by  a 
court  that  liaa  full  cognisance  of  the  crime,  he 
should  be  takeu  up,  and  tried  again  for  the  aame 
offence.  No  law  will  admit  of  it.  But,  with 
respect  to  treason,  it  is  made  clear  by  tbe  tta- 
tuleof  7  Anne,  which  makes  the  law  of  treaaon, 
and  the  manner  of  tning  it  in  Scotland,  .the 
tame  as  in  Englaiu).  My  lords,  if  the  geolle- 
nnenask,  Bow  this  record  may  be  made  use  of 
there  ?  The  melbud  is  by  prododng  the  record, 


L.  U.  S.  My  lorAs,  ifany  debate  ai 


liameoi,  lo  debate  and  coniidetii. 
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Then  the  eul  Stanhope  mored  the  Houie  (o 
Mtjoara  to  the  Chamber  of  Parliamcnl :  AoJ, 
the  HooM  (*u  ■djoiirned  Bocoriliajfly :  Anil 
■Rer  about  two  houn,  returaeil  iu  llie  nine 
order  u  before. 

ThB  Houie  wu  reaumeil:  Bod  proclama- 
lioo  nude  for  aletice. 

X.  U.  3.  The  LanJri  ailjaur>ie<l  to  the  Cbim- 
ber  of  Parliamciit,  upou  the  qucsliun  which 
h»d  been  argued  befure  them,  tVheiber  ibo 
neon]  of  the  court  nf  King'c-bnich,  offered 
in  efideoce  by  the  Uanann,  oi;^ht  to  be  rewl, 
or  DDi  F  And  their  1onlini|i4  hiTo  come  to  the 
fbliowiog  RcMlution  ;  with  which  I  am  order- 
ed to  BcqaaiDt  the  HtDag«n  fitr  ibe  Homo  of 
Common!,  iiid  jou,  my  lord  Lotat :  And  it 
Mibi*j  That  the  Hanigen  for  UieCommoa* 
be  admitted  to  prove,  and  give  in  eridence,  the 
recordofthe  proceedingaintheeourtofKing'f- 
beocb,  DpoD  the  Certiorari;  whereby  tbe  act 
of  tlie  laii  Mtiion  of  parliament,  for  BUainting 
Jeha  Hurray  of  Brougfaton,  and  otfaen,  nnlcM 
Ihey  turreuder  theauelrea  by  a  certain  day 
therein  mentioned,  wai  removed  before  thai 
CMiri. 

Alt.  Gtn.  My  lordi,  Vft  deaire  Mr.  Tullry 
■B»  be  called,  to  prove  tbe  record. 

Lord  Laoat.  tiiy  lonti,  1  told  year  lordaklpt 
before,  that  I  would  give  von  very  little  trou- 
ble ;  and  iioiv  I  am  williDg  to  give  ytia  atill 
lea.  I  acknowledge  the  reconl ;  and  aball 
not  give  your  lordsbipi  tbe  trouble  of  bearing 
it  j)roved. 

L.  H.  S.     That  will    aare   the  trouble  ef 


farther  proof f 
Lurd  Lovat.  Yei,  if  your  lordihipi  pleaae. 


|h.us  before  our  Lord  the  King,  at  Weslmin- 
■ter,  of  Btlary  Terra,  in  tbe  80tb  year  of 
the  reifn  of  our  SoTereign  Lord  George 
tlte  Sad,  by  the  grace  of  God,  of  Great 
Biitain,  Frame,  and  Ireland,  King,  De- 
fender ufthe  Faith,  See,  Amonglt 
the  Pleaa  of  the  King.  Boll. 
"  England.  Our  present  Mvereign  lord  tbe 
iing  haih  Iriuamilted  to  hii  belored  and  faith- 
ful   air  William  Le<',  ket.  and  hii 


iualicet  of  oor  said  present  sorercign  Ion)  the 
liiDg,  aaaJKaed  to  hold  pleas  before  the'  kins 
bimself,  his  writ  of  Mittiniui  -,  together  with 
«  writ,  directed  tu  the  clerk  of  hit  parliament!, 
•nd  the  return  made  to  the  same ;  and  alao  the 
rrcord  of  a  certain  act  of  parliament  of  oor 
nid  prMentaoTcreii^n  lord  the  king,  made  at 
Weatmifitier,  dosed  in  theae  wofdi : 


"  Tlte  Writ  of  Hitiimu. 

"To  out  beloved  and  faithful  nr  William  Lee, 

fcnL  and  olbcr*,  liii  aiiociatea,  our  juatteea  aa- 

Mipied  to  bold  pleaa  before  im,  greeting.     We 

and  you  udoaed,  in  the*e  priMiitf,  tbe  tenor 
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of  a  certain  writ  cf  Certiorari,  directed  lo  our 
beloved  Aahley  Cowpcr,  nquire,  clerk  of  our 
pariiamenu;  tngetlier  willklbe  return,  indoraed 
apou  the  back  uf  tbe  laid  writ;  and  alao  tbo 
tenuur  of  a  certain  act,  whereof  meolion  ta 
made  in  the  aama  writ,  entituled,  As  Act  to 
attaint  Alexander  earl  of  KeUie;  Wiljiam 
riicouut  of  Strathallan ;  Alexander  Ion)  pj|. 
il^;  DavidWemya8,esq.,  commonly  called 
lord  Eleho,  eldeit  eon  and  heir  apparent  of 
Jameaeari  of  Wemyaa;  Jamea  DrunimoBd, 
eaq.  eUcat  aon  tnd  bw  apparent  of  William 
viacount  of  StrUhaUan ;  SitnoD  Fraaer,  Mq. 
eldeat  ion  and  heir  apparent  of  Sioon  lord 
LAvat;  OeoiSB  Hurray,  esq.  commonly  called 
lord  George  Murray,  broiber  to  Jamea  duke  of 
Athol ;  Lewia  Gonlon,  eaq.  cammonly  called 
lord  Lewia  Gordon,  brother  lo  Coamo  Georgo 
duko  of  Gordon  ;  Jamea  Druramond,  taUw 
upon  himtelf  tbo  title  o£  duke  jof  Penh  ; 
Jaraea  Graham,  late  of  Dnntroon,  taking  on 
binuelf  the  title  of  viacount  of  Dundee ;  Joha 
Nairoe,  taking  upon  himaelf  tbe  title  or  alilo 
ef  lord  Nairn ;  David  Ogilvie,  taking  upon 
himaelf  the  title  of  lord  Offilvie ;  John  Dnim- 
mond,  taking  upon  himieEf  the  atilo  or  liilo  of 
lord  John  Dnimmond,  brother  to  Jamea  Drum- 
mond,  takioff  on  himaelf  the  title  of  dako  of 
Perth ;  Robert  Hercer,  eaq.  otheiwiae  Nairn 
of  Atdie;  air  WilUam  Oordon  of  Park ;  Jeha 
Hurray  of  Brougbfan,  en. ;  John  Gonhm  tbo 
elder,  of  Glenbackelt ;  Donald  Camenm  Ibc 
younger,  of  Locbiel ;  doctor  ArchibaM  Came- 
ron, MDlbor  to  DonaM  Cameron  Ibe  younger, 
ofLochiel;  LodorickCameronof Tor-Cattlei 
Aleiaoder  Cameron  of  DungalhM ;  Donald 
Mac  Daiiahl  of  Clanronald,  junior,  son  lo 
Rhooald  Mac  Donald  of  Claarooaid;  DodbU 
Mac  Donald  of  Lochgarie;  Alexander  Mac 
Donald  of  KeMoch  I  ArcbibaU  Mac  Dooakl, 
aoD  of  Cot  Mac  Donald  of  Baricdale;  Alex- 
ander Mac  Donald  of  Glencoe;  Evan  Hae 
Pberaon  of  Clnnie;  I«achlan  Hacl^uchlan 
of  Caatle-Louchbm ;  John  Mao  KinnoQ  ef 
Mac  Kinoon ;  Cbarlea  Stewart  of  Ankbei] ; 
Geoi^  Lockhart,  eldeit  ton  and  bdr  apparent 
of  Georgo  Lockhart  of  Caniwath ;  LawreiMO 
Olipbant  the  elder,  of  Gaik  ;  Lawreoco  Oti- 
phanl  tiieyouoEeriuf  Gaak;  Jamea  Grabau 
IhoTDUnger,  of  Airth;  John  Stewart,  com- 
monly culed  John  Hoy  Stewarl ;  Frauria 
Farquharaon  of  Monalterye  ;  Alexander  Maa 
Gilivarae  of  Dramaglath  ^  Lauchlan  Mac  In- 
toib,  merchant  at  Invemesa;  Malcolm  Ron, 
aon  of  Alexander  Rosa,  of  Piicalny  ;  Alex- 
ander Mac  Iicod,  aon  to  matter  John  Mac 
Leod,  advocate ;  John  Hay,  portiooar  of  Be>- 
lalrig,  writer  to  tbaiignet;  Andrew  Lumaddo, 
otherwise  Lomadain,  aon  to  William  Lnmtdale, 
otherwise  Lnmsdain,  writer  in  Ediubiirgb ;  ond 
William  Fidlerclark  in  tbe  auditor'aoffioe  in  the 
Exchequer  of  Scotland  ;  of  high -treason,  ifther 
ahall  not  render  tbemselvet  tooneofhiam  tjealf '■ 
justices  of  tbe  peace,  on  or  before  the  I9ib  mj 
of  Joly,  in  the  year  of  our  Lord  ITM,  and  anb* 
mil  to  jnatice:  The  tMior  of  which  said  act 
we,  for  certain  reaaona,  bavo  cauicd  to  ba 
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brouffht  before  us  into  oar  Chancery.  And  we 
do  Eereby  comtnaod  yoa.  That,  hafin^  in- 
tpected  the  tenour  of  the  said  act,  you  do  fur- 
ther cause  40  be  done  thereon,  that  which  of 
tight,  and  according  to  the  law  and  custom  of 
England,  you  shall  see  fit  to  be  done.  Wit* 
Dsss  ounelf  at  Westminster,  the  lOtb  day  of 
February,  in  the  20th  year  of  our  reign." 

The  tenour  of  the  said  writ  of  Certiorari, 
and  the  return  made  to  the  same ;  and  also  the 
tenour  of  the  said  act,  ia  the  said  writ  men* 
tioned,  follow  in  these  words : 

«» The  Writ  of  Certiorari. 
*<  George  the  second,  by  the  grace  of  God,  of 
Great  Britain,  France,  and  Irdand,  king,  de- 
fender of  the  faith,  to  our  belofed  Ashley 
Cow|>er,  esouire,  clerk  of  our  parliaments, 
greeting.  We  being  willing  (for  certain  rea- 
aons)  to  be  certified  concerning  the  tenour  of  a 
certain  ad  by  us  made  and  enacted,  by  and 
with  the  adfice  and  cQusent  of  the  Loros  spi- 
ritual and  temporal,  and  Commons,  in  pariia- 
nent  assembleu,  at  Westminster,  the  17th  dajr 
^October,  in  the  19th  jrear  of  our  reign,  utt- 
tnled,  An  Act  to  attaint  Alexander  earl  of 
Kellie;  William  Tisconnt  of  Stratballan;  Alez- 
mnder  lord  Pitsligo;  Dafid  Wemyss,  esq. 
commonly  called  lonl  Elcho,  eldest  son  and 
lieir  apparent  of  James  earl  of  Wemyss ; 
James  brummond,  tw^,  eldest  son  and  heir  ap- 
parent of  William  riscouot  of  Strathallan ; 
Simon  Fraser,  esq.  eldest  son.and  heir  apparent 
of  Simon  lord  Lo?at;  George  Murray,  esq. 
commonly  called  kntl  George  Murray,  brother 
to  James  duke  of  Athol ;  Lewis  Gordon,  esq. 
comokonly  called  lord  Lewis  Gordon,  brother 
to  CosBoo  Georf^  duke  of  Gordon ;  James 
Dmmmond,  taking  upon  himself  the  title  of 
duke  of  IVrth ;  James  Graham,  late  of  Dun- 
troon,  taking  on  himself  the  title  of  riscountof 
Dundee;  John  Nairn,  taking  upon  himself  the 
title  or  stile  of  lord  Nairn;  Dafid  Ogilrie, 
taking  upon  himself  the  title  of  kird  Ogilfie ; 
JohnDrnmmond,  taking  upon  himself  the  stile 
or  title  of  lord  John  Drummond,  brother  to 
James  Drummond,  taking  on  himself  the  title 
of  the  duke  of  Perth :  Uobert  Mercer,  esq. 
otherwise  Nairn  of  AMie ;  sir  William  Gordon 
of  Pterk  ;  John  Murray  of  Broogbton,  esq. ; 
John  CSonlon  theekler,  of  Glenbuckett ;  Donald 
Cameron  the  younger,  of  Lochiel ;  doctor 
ArchibakI  Cameron,  iHDther  to  Donald  Cameron 
the  younger  of  Lochiel ;  Lodovick  Cameron  of 
Tor-castle ;  Alexander  Cameron  of  Dungallon ; 
Donald  Mac  Donald  of  Clanronald,  junior,  son 
to  Rhonald  Mac  Donald  of  Clanronald ;  Donald 
Mac  Donald  of  Lochgarie;  Alexander  Mac 
Donald  of  Reppoch ;  Archibald  Mac  DonaM, 
son  of  Col  Mac  Donald  of  Barrisdale ;  Alex- 
ander Mac  Donald  of  Gleneoe ;  Evan  Mac 
Pherson  of  Clunie ;  Lauchlan  Mac  Lauchlan 
of  Castle- Lauchlao :  John  Mac  Kinnou  of 
Mac  Kinnon  ;  ChaHes  Stewart  of  Ardsheil ; 
George  Lockhart,  eldest  son  and  heir  apparent 
of  George  Lockhart  of  Carowath ;  Lawrence 
Oliphant  the  ekler,  of  Gask ;  Lawrence  Oli- 


phant  the  youn^r,  of  Gask ;  James .  Graham 
the  younger,  ot  Airth  ;  JFohn  Stewart,  com- 
monly called  John  Roy  Stewart;  FVandr 
Farquharson  of  Monalteiye ;  Alexainder  Mae 
€Klif  rae  of  Drumaglash ;  Lanchhm  Mac  In- 
tosh,  merchant  at  In? emess ;  Malcolm  Ross, 
son  of  Alexander  Roes  of  Pitcalny ;  Alexander 
Mac  Lend,  son  to  master  John  Mac  Leod,  ad- 
▼ocate;  John  Hay,  portiooer  of  Restalrig, 
writer  to  the  aignet ;  Andrew  Luoosdala,  other- 
wise Lomsdain,  son  to  William  Lumsdale, 
otherwise  Lumsdain,  writer  in  Edinburgh ;  and 
William  Fidler,  cleric  in  the  auditor's  office,  io 
the  Exchequer  of  Scotland,  of  high- treason,  if 
they  shall  not  render  tbemself  es  to  one  of  his 
majesty's  justices  of  the  peace,  on  or  before  the 
13th  day  of  July,  in  the  year  of  our  Lord  1746» 
and  submit  to  iostice;  do  command  you,  that, 
immediatelv  lAer  thai  receipt  of  this  writ,  yob 
do  distinctly  and  opoily  send  before  us,  mto 
ourCbanoery,  the  tenour  of  the  sakl  act,  with 
all  things  touching  the  tame,  as  fully  and  per- 
fectly as  the  same  now  remains  in  your  cus- 
tody ;  tMpether  with  this  writ— Witness  our- 
selrat  Westminster,  the  7th  day  of  February, 
io  the  90th  year  of  our  fe^gn.*' 

«  The  Retam. 

**  The  execution  of  this  writ  appeareth  in  a 
certain  schedule  to  this  writ  annexed,  as  wiUiio 
I  am  commanded,  Ashley  Cowper,  esq.  Cler* 
Parliameotor'.  In  the  pariiament  beld  at 
Westminster,  the  17th  daV  of  October,  in  the 
year  of  our  Lord  1745,  and  m  the  19th  year  of 
the  reign  of  our  sorereign  lord  George  the 
second,  by  the  grace  of  God,  of  Great-Britain, 
France,  and  Ireland,  king,  defender  of  the 
faith ;  and  there  continued  oy  se? eral  adjourn- 
ments until  and  unto  Wednesday  the  4th  day 
of  June  1746,  by  the  consent  of  the  Lords  an 
well  spiritual  as  temporal,  and  of  the  Commons, 
and  by  the  assent  of  the  king's  mijesty  then 
present ;  the  following  statute  (amongst  others) 
was  ordained,  enacted,  and  eMUished,  to  wir. 
An  Act  to  attaint  Alexander  eari  of  Kellie ;  Wil- 
liam Tiscount  V>f  Strathallan ;  Alexander  lord 
Pitsligo ;  Dafid  Wem3r8S,esq.  commonly  called 
lord  Elcho,  ekiest  son  and  heir  apparent  of 
James  eari  of  Wemvss ;  James  Drummond, 
esq.  eldest  son  and  heir  apparent  of  William 
f iscount  of  StrathalUn ;  Simon  Fraser,  esq. 
ekiest  son  and  heir  apparent  of  Simon  lord 
Lo?at;  George  Murray,  esq.  commonly  called 
lonl  George  Murray,  brother  to  James  duke  of 
Athol;  Lewis  Goraon,  esq.  commonly  called 
lord  Lewis  Gordon,  brother  to  Cosmo  George 
duke  of  Gordon ;  James  Drummond,  taking 
upon  himself  the  title  of  duke  of  Perth ;  James 
Graham,  late  of  Duntroon,  taking  on  himself 
the  title  of  riscouot  of  Dundee;  John  Nairn, 
taking  upon  himself  the  title  or  stile  of  lord 
Nairn ;  Darid  Ogilfie,  taking  upon  himself  the 
title  of  lord  Op^lf  ie ;  John  Drummond,  taking 
upon  himself^ the  stile  or  title  of  lord  John 
Drummond,  brother  to  James  Drummond, 
taking  on  himself  the  title  of  duko  of  Pertb; 
Robert  Mercer,  esq.  otherwise  Nairn  of  Aklie : 
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•ir  William  Oordoo  of  Park ;  John  Murray  of 
BhHightoDy  eso. ;  Jobd  Gordon  the  elder,  of 
OfeoDuckett ;  Donald  Cameron  the  younger, 
ofLochiel;  Doctor  Archibald  Caraeroo,  bro* 
Iher  to  Dooald  Cameron  the  younger  of 
liOcbid;  Ludo?ic)c  Cameron  of  Tor-castle ; 
Alexander  Cameron  of  Dongallon;  Donald 
Mac  Donald  of  Clanronald,  junior,  aou  to 
Rhooald  Mac  Donald  of  Chinronald ;  Donaki 
Mao  Donald  of  Locbgarie ;  Alexander  Mac 
Donald  of  Keppocb ;  Archibald  Mac  Donald> 
•on  of  Col  Mac  Donald  of  Barisdale;  Alex- 
ander Mac  Donald  of  Olencoe;  Evan  Mac 
Pbcraon  of  Clunie;  Lauchlan  Mac  Laucblan 
of  Cattle- Laucblan ;'  John  Mac  Kinnon  of 
Mac  Kinnon;  Cbariet  Stewart  of  Ardsheil; 
George  Lockhart,  eldeat  aon  and  heir  apparent 
of  George  Lockhart  of  Camwath ;  Lawrence 
Oliphant  the  elder,  of  Gaak ;  Lawrence  Oli- 
phant  the  younger,  of  Gat k ;  Jamea  Graham, 
tbe  younger,  of  Airth ;  John  Stewart,  com* 
monly  called  John  Roy  Stewart;  Francia 
Farquharaon  of  Monalterye ;  Alexander  Mac 
OQifraeof  Drumaglaab ;  Lauchlan  Mac! ntoah, 
merchant  at  Inremeaa ;  Blalcolm  Roia,  aon>of 
Alexander  Ross  of  Pitcalny ;  Alexander  Mac 
Lend,  eon  to  roaster  John  Mac  Lend,  adfocate; 
John  Hay,  portioner  of  Reslalrig,  writer  to  the 
aignet;  Andrew  Lumadale,  otherwise  Luma- 
dain,(  son  to  William  Lumsdale,  otherwise 
Lurosdain,  writer  in  Edinburgh ;  and  William 
Fidler,  clerk  in  the  auditor's  office,  in  tbe  £x- 
cheaoer  of  Scotland,  of  high-treasoo ;  if  they 
aball  not  render  themselves  to  one  of  his  ma- 
jeatv'a  justices  of  tbe  peace,  on  or  before  the 
19th  day  of  Jol^,  in  the  year  of  our  Lord 
1746 ;  and  submit  to  justice/' 

«<  Whereas  Alexander  earl  of  Kellie ;  Wil- 
liam  Tiaoount  of  Strathallan ;  Alexander  lord 
Fitaligo ;  David  Wemyaa,  esquire,  commonly 
called  lord  Elcho,  eldest  son  and  heir  apparent 
of  Jameaearl  of  Wemyss ;  James  Dnimmond, 
esquire,  eldest  son  and  heir  apparent  of  Wil- 
ISam  Tiacount  of  Strathallan;  Simon  Fraser, 
ciquire,  eldest  son  and  heir  apparent  of  Simon 
Im  Lovat;  George  Murray,  esquire,  com- 
monly called  lord  George  Mfurray,  brother  to 
James  duke  of  Athol ;  Lewis  Gordon,  esquire, 
commonly  oalled  lord  Lewis  Gordon,  brother  to 
Coaodo  George  duke  of  Gordon;  Jamea 
Drummond,  taking  upon  himself  the  title  of 
duke  of  Perth ;  James  Graham,  late  of  Dun- 
trooo,  taking  on  himself  the  title  of  viscount  of 
Dundee;  John  Nairn,  taking  upon  himself  the 
title  or  atile  of  lord  Nairn;  Davkl  O^lvie, 
taking  upon  himself  tbe  title  of  lord  Ogilvie ; 
John  Drummond  taking  upon  bimsdf  the  siile 
or  title  of  lord  John  Drummond,  brother  to 
Jamea  Drummond,  taking  on  himself  the  title 
of  tbe  duke  of  Perth  ;  Robert  Mercer,  esq. 
otherwise  Nairn,  of  AMie ;  fir  William  Gordon 
of  Park ;  John  Murray  of  Broughion,  esquire ; 
John  Ciordon  the  elder,  of  Gleobuckett ; 
Dooald  Cameron  tbe  younger,  of  Lochiel; 
doctor  Archibald  Cameron,  wotber  to  Donald 
Cameron  the  yonnger,  of  Lochiel ;  Ludovick 
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Cameron  of  Tor-Castle  ;  Alexander  Cameron 
of  Dungallon ;  Donald  Mac  Donaki  of  Clan- 
ronald,  junwr,  aon  to  Rhonald  Mac  Donald  of 
Clanronald ;  Donald  Mac  Donald,  of  Loch- 

Sarie;  Alexander  Mao  Donald  of  Reppoch; 
rchibald  Mac  Donald,  sou  of  Col  Mac  Donald 
of  Barisdale;  Alexander  Mac  Donald  of  Glen* 
coe ;  Evan  Mac  Pherson  of  Clunie  ;  Lauch- 
lan Mac  Lauchlan  of  Castle-Laucblan ;  John 
Mac  Kinnon  of  Mac  Kinnon ;  Charles  Stewart 
of  Ardsheil ;  George  Lockhart,  eldest  son  and 
heir  apparent  of  George  Lockhart  of  Carnwath; 
Lawrence  Oliphant  the  elder,  of  Gask ;  Law- 
rence Oliphant  the  younger,  of  Gask  ;  Jamea 
Graham  the  younger,  of  Airth  ;  John  Stewart* 
commonly  called  John  Roy  Stewart ;  Francis 
Farquharaon  of  Monalterye;  Alexander  Mac 
Gilivrae  of  Drumaglaab ;  Lauchlan  Mac  In- 
tosh,  merchant  at  Inverness ;  Malcolm  Ross, 
son  of  Alexander  Ross  of  Pitodnv  ;  Alexander 
Mac  Lend,  eon  to  master  John  Mac  Lend,  ad- 
vocate ;  John  Hay,  portioner  of  Restalrig, 
writer  to  the  si||[net;  Andrew  Lumsdale, 
otherwise  Lumsdain,  aon  to  William  Luma- 
dale, otherwise  Lumsdain,  writer  in  Edin- 
burgh ;  and  William  Fidler,  clerk  in  the 
Auditor's  Office  in  the  Exchequer  of  Scotland; 
on  or  before  the  eighteenth  day  of  April,  in  the 
}rear  of  ourLord  1746,  did,  in  a  traitorous  and  boa- 
tile  manner,  take  up  arma,  and  levy  war,  against 
his  present  most  gracious  majesty,  within  this 
realm,  contrary  to  the  duty  of  their  allegiance  ; 
and  are  fled,  to  avoid  their  being  apprehended, 
and  prosecuted,  according  to  law,  tor  their  aaid 
offences ;  Be  it  therefore  enacted  by  the  king's 
moat  excellent  maiesty,  by  and  with  the  advice 
and  consent  of  the  Lords  spiritual  and  tem- 
poral, and  Commons,  in  this  present  parlia- 
ment assembled,  and  by  the  authority  of  the 
aame.  That  if  the  aaid  Alexander  earl  of 
Kellie ;  William  viscount  of  Stratliallan ; 
Alexander  lord  Pitaligo;  David  Wemyss, 
osquire,  commonly  called  lord  Elcbo,  eldeat 
aon  and  heir  apparent  of  James  earl  of 
Wemyss;  Jamea  Drummond,  esquire,  eldest 
son  and  heir  apparent  of  William  visconnt  of 
Strathallan  ;  Simon  Fraaer,  esquire,  eldest  son 
and  heir  apparent  of  Simon  lord  Lovat; 
George  Murray,  esquire,  commonly  called  lord 
George  Murray,  brother  to  James  duke  of 
Athol;  Lewis  Gordon,  esquire,  commonly 
called  lord  Lewis  Gordon,  brother  to  Cosmo 
George  duke  of  Gordon  ;  Jamea  Drummond, 
taking  upon  himself  the  title  of  duke  of  Perth  ; 
Janfes  Graham  late  of  Duntroon,  ukine  oa 
bimaelf  the  title  of  viscount  of  Dundee ;  John 
Nairn,  taking  upon  himself  the  title  of  lord 
Nairn;  David  Ogilvie,  taking  upon  himself 
the  title  of  lord  Oeilvie;  John  Dnimmond^ 
taking  upon  himself  the  stile  or  title  of  lord 
John  Drummond,  brother  to  Jamea  Drum- 
mond, taking  on  himself  the  tille  of  dnke  of 
Pprth  ;  Robert  Mercer,  esooire,  otherwise 
Nairn,  of  Aldie ;  sir  William  Gordon  of  Park  ; 
John  Murray  of  Brougbton,  esquire;  John 
Gordon  tbe  elder,  of  Glenbuckett;  Ponald 
Cameron  the  younger,  of  Lochiel;  doctor 
«T 
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Archibald  Cameron,  brother  to  Dooahl  Came- 
roo  the  yoanffer,  of  Lochie) ;  Lado? irk  Came- 
ron of  Tor-Castle;   Aieiander  Cameron   of 
DuD^lloii ;   Donald  Mac  Donald  of  Claoro- 
nald,  junior,  ion  to  Rhonald  Mac  DoiAild  of 
Clanronald ;   Donald  Mac  Donald  of  Lfr>ch- 
garie ;  Alexander  Blac  Douald  of  Keppoch ; 
Archibald  Mac  Donald,  ion  of  Col  Mac  Donald 
of  ISariNdale ;  Alexander  Mac  Donald  of  Glen- 
coe ;  Evan  Mac  Pberson  of  Cluiiie  ;  LAiich- 
Ian  Mac  Lauchlan  of  Castle- La uchlaii ;  John 
Mac  Kinnon  of  Mac  Kinnon ;  Charles  Stewart 
of  Ardsheil ;  Georyj^e  Lockhart,  eldest  son  and 
heir  apparent  of'Geor^  Lockhart  of  Camwath ; 
Lawrence  Oliphant  the  elder,  of  Gask  ;  Law- 
rence Oliphant  the  youni^^er,  of  Gask  ;  Jaroea 
Graham  the  younger,  of  Airth ;  John  Stewart, 
cammonly  called  John  Roy  Stewart ;  Francis 
Farquharson  of  Monalterye  ;  Alescander  Mac 
Gilivrae  of  Dromaglash  ;   Lauchlan  Mac  In- 
toah,  merchant,  at  Inferneas ;  Malcolm  Uoss, 
ton  of  Alexander  Rosa  of  Pitcalny  ;  Alexander 
Mac  Leod,  son  to  master  John  Mao  Leod,  ad- 
vocate;  John   Hay,  portioner  of  Restalriff/ 
writer   to    the   si^et;     Andrew    Lumsdale, 
otherwise  Ijumsdam,  ton  to  William  Lumsdale, 
otherwise  Lumsdaio,    writer  in  Edinburgh ; 
and  William  Fidler*  clerk  in  the   Auditor's 
Office  in  the  Exchequer  of  Scothmd;    shall 
Dot  render  themselves  to  one  of  his  majesty's 
justices  of  the  peace,  on  or  before  the  tweltUi 
day  of  July,  in  the  year  of  our  Lord  1746, 
and  submit  to  justice  for  the  treasons  aforesaid  ; 
then  eTery  of  them  the  said  Alexander  earl  of 
Kellie;    William    viscount   of    Strathallan; 
Alexander   lord    Pitsligo ;    David   Wemyss, 
esquire,  commonly  called  lord  Elcho,  eldest  son 
aud  heir  apparent  of  James  earl  of  Wemyss ; 
James   Drummond,    esquire,  eldest  son  and 
heir  apparent  of  William  viscount  of  Strathal- 
lan ;    Simon  Fraser,  esquire,  eldest  son  and 
heir  apparent  of  Simon  lord  Lovat;  George 
Murray,  esquire,  commonly  called  lord  Georffe 
Murray,    brother  to  James  duke  of  Athol; 
liewis  Gordon,  esquire,  commonly  called  lord 
Lewis  Gordon,  brother  to  Cosmo  George  duke 
of  Gordon ;  James  Drummond,  taking  upon 
himself  the  title  of  duke  of  Perth ;    James 
Graham,  late  of  Dnntroon,  taking  on  him- 
self the  title  of  viscount  of  Dundee;    John 
Nairn,  taking  upon  himself  the  title  or  stile  of 
lord  Nairn;  David  Ogilvie  taking  upon  him- 
self the  title  of  lonl  Ogilvie ;  John  Drum- 
mond, takingupon  himself  the  stile  or  tide  of 
lord   John   Dmmmnnd,     brother   to   James 
Drummond,  taking  on  himself  the  title  of  duke 
of  Perth;   Robert  Mercer,  esquire, otherwise 
Nairn  of  Aldie ;  sir  William  Gordon  of  Park  ; 
John  Murray  of  Broughton,  esquire;   John 
Gordon    the  elder,  of  GlenbnckeU;    Donald 
Cameron  ihe  younger,   of  I^ochiel ;    doctor 
Archibald  Cameron,*  brother  to  Donald  Ca- 
meron the  younger,   of  liOchiel ;    Ludovick 
Cameron  of  Tor- Castle;  Alexander  Cameron 
of  Dungallon  ;  Donald  Mac  Donald  of  Clan- 

*  See  his  Case,  a.  d.  1753. 
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ronald,  junior,  son  to  Rhonald  Mac  Donald  of 
Clanronald  ;    Donald  Mac  Donald  of  Loch- 
garie ;   Alexander  Mac  Donald  of  Keppoch  ; 
Archibald    Mac    Donald,    son   of   Col  Ma« 
Donald  of  Barisdale ;  Alexander  Mac  Donald 
of  Glencoe  ;   Evan  Mac  Pherson  of  Clonic  ; 
Lauchlan  Mac*  Laucnlan  of  Castle-Lauchlan  ; 
John  Mac  Kinnon  of  Mac  Kinnon ;  Charles 
Stewart  o\'  Ardsheil ;  George  Lockhart,  eldest 
soir  and  heir  apparent  of  George  Lockhart  of 
Camwath ;  Lawrence  Oliphant  the  elder,  of 
Gask;    Lawrence  Oliphant  the  younger,  of 
Gask ;  James  Graham,  the  younger,  of  Airth ; 
John    Stewart,  commonly  called  John   Roy 
^tewai  t ;  Francis  Farquharson  of  Monalterye  | 
Alexander   Mac    Gihvrae   of    Drumaglash ; 
Lauchlan  Mac  Intosh,  merchant  at  Inverness ; 
Malcolm  Ross,  son  of  Alexander  Ross  of  Pit- 
calny ;   Alexander  Mac  Leod,  son  to  master 
John  Mac  Leoil,  advocate;  John  Hay,  por- 
tioner   of    Restalrig,    writer  to  the  signet; 
Andrew  Lumsdale,  otherwise  Lumsdain,  son 
to  William  Lumsdale,  otherwise  Lomsdain, 
writer  in   Edinburgh  ;    and  William  Fidler, 
clerk  in  the  Auditor's  Office  in  the  Exchequer 
of  Scotland,  not  rendering  himself,  as  afore- 
said, and  not  submitting  to  justice,  as  aforesaid, 
shall,  from  and  afttr  the  said  eighteenth  day 
of  April,  in  the  vear  of  our  Loi^  1746,  stand 
and  be  adjodged  attainted  of  the  said  high- 
treuoo,  to  all  mtents  and  purposes  whatsoever ; 
and  shall  suffer  and  forfeit,  as  a  person  at- 
tainted of  high-treason  by  the  laws  of  the  land 
ought  to  suffer  and  forfeit :  and  every  of  the 
said  justices  of  the  peace  are  hereby  required  to 
commit  every  of  them,  the  said  Alexander  earl 
of  Kellie;    William  viacount  of  Strathallan ; 
Alexander  lord  Pitsligo ;  David  Wemyss,  esq. 
commonly  called  lord  Elcho,  eldest  son  and 
heir  apparent  of  James  earl  of  Wemyss ; 
James  Druttomond,  es^.  eldest  son  aud  heir 
apparent  of  William  visconnt  of  Strathallan ; 
Simon  Fraser,  esq.  eldest  son  and  heir  apparent 
of  Simon  lord  Lovat;    George  Murray,  esq. 
commonly  called  lord  George  Murray,  brother 
to  James  duke  of  Athol  ;  Lewis  Gordon,  esq. 
commonly  called  lord  Lewis  Gordon,  brother  to 
Cosmo  George  duke  of  Gordon ;  James  Drum<> 
mond,  taking  upon  himself  the  title  of  duke  of 
Perth;  James   Graham    late   of  Dnntroon, 
taking  on  himielf  tlie  title  of  viscount  of  Dun- 
dee ;    John  Nairn,  taking  upon  himself  tli« 
title  or  stile  of  tord  Nairu ;    David  O^lvie, 
taking  upon  himself  the  title  of  lord  Ogdvie ; 
John  Drummond,  taking  upon  himself  toe  stilo 
or  title  of  lord  John  Drummond,  brother  to 
James  Drummond,  taking  on  himself  the  title  of 
duke  of  Perth ;  Robert  Mercer,  esq.,  otherwist 
Nairn  of  Aldie ;  sir  William  Gordon  of  Park  ; 
John  Murray  of  Broughton,  esq. ;  John  Gordon 
the  elder  of  Glenbuckett ;  Donald  Cameron  the 
youogcr,  of  IiOchiel ;  doctor  Archibald  Came- 
ron, brother  to  Donald  Cameron  the  younger, 
of  Lochiel ;  Ludovick  Cameron  of  Tor-castle ; 
Alexander  Cameron  of  Dungallon  ;    Donahl 
Mac  Donald  of  Clanronald,  junior,  son  to  Rho- 
nald Mac  Donald  of  Claonmaldj  Donald  Mac 
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DonaM  ul'  I.uchg;arie ;  Alexander  Mac  Donald 
of  Krppocli ;  Arcliiliald  Mac  Donald,  son  of 
Col  Mac  Donald  of  Bariadale ;  Alexander  Mac 
Donald  of  Glencoe;  Evan  Mac  Phrrson  of 
Clunie;  Lauclilan  Mac  Lauclilan  of  Castle- 
Lauchlan ;  John  Mac  Kinnou  of  Mac  Kinnon  ; 
Charles  Htewart  of  Anisheil  ;  George  Lock- 
hart,  eldest  son  and  heir  ap|iarent  of  George 
Lockbari  of  Carnwath;  Lawrence  Oliphant 
the  elder,  of  Gask ;  Lawrence  Oliphant  the 
younger,  of  Gask ;  James  Graham  the 
younger,  of  Airlb ;  John  Stewart,  commonly 
called  John  Roy  Stewart ;  Frnncis  Farquhar- 
son  of  Monaltei^e ;  Alexander  Mac  Gilivrae  of 
Drumaglash ;  Lauchlan  Mac  Intosh,  merchant 
at  In? emess ;  Malcolm  Ross,  son  of  Alexander 
Ross  of  Pitcalny ;  Alexander  Blac  Lpiid,  son  to 
master  John  Mac  Lend,  adfocate ;  John  Hay, 
portioner  of  Restalrig,  writer  to  the  signet; 
Aodrtw  Lumsdale,  otherwise  Lumsdain,  son 
to  William  Lumsdale,  otherwise  Lunndain, 
nriter  in  Edinburgh;  and  William  Fidler, 
clerk  in  tlie  Auditor's  office  in  the  Exchequer 
of  Scotland ;  so  surreuderinnf  himself  to  prison 
for  tlie  said  hieh-treason,  there  to  remam  till 
be  shall  be  discharged  by  due  course  of 
law;  and  thereof  immediately  to  give  notice 
to  one  of  his  miyesty's  principal  secretaries  of 
state. 

^  **  I  Ashley  Cowper,  clerk  of  parliaments,  by 
Tirtue  of  the  writ  of  our  said  lord  the  king  of 
Certiorari  to  me  directed,  and  to  these  presents 
annexed,  do  certify,  that  what  is  above  written 
b  the  true  tenor  or  the  act  of  parliament  above 
said  in  that  writ  expressed.  In  witness  where- 
of, to  this  schedule  I  have  set  my  seal,  and 
subscribed  my  name.  Dated  the  9th  day  of 
February,  in  the  twentieth  Year  of  the  reign  of 
our  said  lord  the  king,  and  in  the  year  of  our 
Lord  1746.  AsiiLcy  Cowper."* 

''  Plea  of  John  Rlurray. 

*'  And  now  (that  is  to  saj)  upon  Thursilay 
next  after  the  Octave  of  the  Purification  of  the 
Blessed  Virgin  Mary,  before  our  said  present 

*  "  Mr.  Murray  being  brought  to  the  bar  of 
die  Court  of  King's- bench,  by  Habeas  Corpus 
directed  to  the  lieutenant  of  the  Tower,  the 
forecoing  record  was  read  to  him  by  the  se- 
condary on  the  crown  side:  and  the  atturney 
generalprayed  that  execution  might  be  awartl- 
ed.  The  secondary  then  demanded  of  him, 
what  be  had  to  say  why  execution  should  not 
be  awarded  ? 

'*  The  prisoner  ore  tenut  pleaded,  that  he  did 
surrender  himself  to  the  lord  justice  clerk  of 
Scotland  (who  is  a  justice  of  the  peace)  at  Edin- 
bnrgb,  the  S8th  day  of  June  last ;  whereupon 
the  attorney  general  declared,  that  he  had  au- 
thority from  his  majesty  to  confess  the  truth  of 
the  prisoner's  plea,  and  did  accordingly  confess 
it.  And  the  Court  ordered  the  prisoner's  plea, 
and  the  attorney  generafs  confession,  to  be  re- 
eorded  ;  and  that  the  attorney  take  notbiitg  by 
his  motiou,  and  that  the  prisoner  be  remanded. 
Foster's  Reports,  p.  50. 


sovcreit^n  lord  the  king  at  Wt^stminster,  comet h 
the  said  John  Murray  iu  the  said  act  named, 
under  the  custody  of  the  lieutenant  of  the 
Tower  of  London,  by  virtue  of  his  majesty's 
writ  of  Habeas  Corpus  ad  subjiciendum,  6cc, 
into  whose  custody  he  the  said  John  Murray 
had  been  before  committed,  upon  the  account 
aforesaid,  being  brought  to  the  bar  here  in  his 
own  proper  person,  who  is  committed  by  the 
Court  to  the  said  lieutenant  of  the  said  Tower 
of  London,  charged  as  a  person  attainted  of 
high-treason  by  virtue  of  the  said  act :  and 
beint>^  asked  by  the  Court  here,  at  the  iustance 
of  sir  Dudley  Ryder,  knight,  attorney  general 
of  our  said  present  sovereign  lord  the  king, 
who,  for  our  said  present  sovereign  lord  the 
king,  in  this  behalf  prosecuteth,  if  he  the  said 
John  Alurray  hath,  or  knoweth  of,  any  thing 
to  say  for  himself,  why  the  Court  here  should 
not  proceeil  to  award  execution  against  him 
thereupon,  he  the  said  John  Murray,  for  plea, 
saith,  that  it  is  very  true,  that  he  is  one  of  the 
persons  in  the  said  act  named  and  intended  ;  to 
wit,  the  person  therein  designed  and  described 
by  the  name,  stile,  and  addition,  of  John  Mur- 
ray of  Broughton,  esq.,  aisainkt  whom,  with 
the  rest  of  the  persons  therein  named,  designed, 
and  described,  the  said  act  was  made,  passed, 
and  intended,  for  and  on  account  of  the  high- 
treason  therein  mentioned,  and  thereby  snppos- 
ed  to  have  been  committed  against  our  said 
present  f>overeign  lord  the  kinir  '•  but,  for  fur- 
ther plea,  he  saith,  that,  long  before  the  ISth 
day  of  July  in  the  said  act  mentioned ;  to  wit, 
upon  the  28th  day  of  June  then  last  past,  he 
the  said  John  Murray,  at  the  city  of  Edin- 
burgh, in  the  shire  of  Edinburgh,  did,  in  due 
manner,  and  according-  to  the  directions,  and 
agreeable  to  the  true  sense,  intent,  and  mean- 
ing of  the  said  act,  render  himself  to  ihe  right 
honourable  Andrew  Fletcher,  esq.,  lord  justice 
clerk  of  Scotland,  l»eing  one  of  his  majesty*s 
justices  of  the  peace  in  the  said  act  mentioned 
and  intended  for  that  purpose  (he  the  said  An- 
drew Fletcher  having  then  and  there  full  power 
and  authority,  by  virtue  of  the  said  act,  to  ad- 
mit him  the  said  John  Murray  to  make  9ncU 
render  of  himself  to  him  the  said  Andrew 
Fletcher,  as  aforesaid ;)  and  that  he  the  baid 
John  Murray  was,  u|>on  the  said  28th  day  of 
June,  in  consequence  of  such  render,  as  afore- 
said, committetl  by  him  the  said  Andrew 
Fletcher  to  prbon,  tor  and  on  account  of  the 
said  high -treason,  according  to  the  directions, 
and  agreeable  to  the  true  sense,  intent  and 
meaning,  of  the  said  act ;  and  that  he  the  said 
John  Murray  hath,  ever  since  his  said  render 
and  commitment,  as  aforesaid,  until  now,  re- 
mained and  contvuucd,  and  still  doth  remain 
and  continue,  a  close  prisoner,  upon  the  ac- 
count aforesaid ;  and  this  he  is  ready  to  verify 
and  prove,  as  the  Court  shall  award :  With 
this  further,  that,  at  the  time  of  his  said  render 
and  commitment,  as  aforesaid,  he  the  said  John 
Murray  was,  and  ever  since  hath  been,  and  yet 
is,  willing  and  desirous  to  take  his  trial,  and 
submit  himself  to  justice,  pursuant  to  the  di* 


€47] 


20  GEORGE  II. 


Proceedings  agaimi  Lord  Lovat^ 


[648 


rections,  and  agreeable  to  tlie  true  tenie,  in- 
tent, and  meaning  of  Ibe  said  act.*' 

Confession  of  the  Attorney  General. 

"And  the  snid  sir  Dudley  Ryder,  knight,  at- 
torney (general  of  our  said  present  sovcrei';^n 
lord  ttio  kingr,  ^ho,  for  our  said  present  sotc- 
rei«^  lord  the  king,  in  this  behalf  prosecuteth> 
having  heard  and  considered  the  said  plea  of 
him  the  said  John  Murray,  by  him  now 
pleaded  in  form  aforesaid,  he'the  said  attorney 

feueral  for  our  said  present  sovereign  lord  the 
ing  saiili,  that  he  doth  not  in  any  wise  deny 
any  of  the  matters  in  the  said  plea  alleged  ; 
but  doth  now  here  in  court,  for  and  on  behalf 
of  our  said  present  sovereign  lord  the  king,  and 
by  the  special  order  and  command  of  our 
said  present  sovereign  lord  the  king,  admit 
and  confess  the  same  to  be  in  all  respecia 
4rue:  Whereupon  it  is  considered  and  ad- 
judged by  the  aaid  court  here,  that  the  said  plea 
of  him  the  said  John  Murray,  for  him  so  above 
pleaded,  as  aforesaid,  and  also  the  said  con- 
tession  of  the  said  attorney  general  by  him  ao 
made  of  the  said  plea,  as  atbresaid,  be  recorded ; 
and  that  he  the  said  John  Murrav  be  remanded 
to  the  said  Tower  of  London,  under  the  custody 
of  the  said  lieutenant,  to  be  by  him  there  kept 
in  safe  custody,  until  he  shafl  be  from  thence 
discharged  by  due  course  of  law." 

Ati,  Gen.  My  lords,  we  desire  that  Mr. 
Murray  may  now  be  sworn. 

Lord  Lavat,  My  lords,  I  ilesire  leave  to 
falsify  the  record,  and  to  prove,  by  witnesses, 
that  Mr.  Murray  did  not  surrender  himself 
within  the  time  prescribed  by  the  act  of  par- 
liament. 

Ail,  Gen,  My  lords,  what  the  noble  lord  at 
the  bar  now  insists  upon,  is.  that  he  shall  be  at 
liberty  to  falsify  the  record,  by  shewing,  by 
witnesses,  that  Mr.  3Iurray  did  not  surrender 
himself  according  to  the  act  of  parliament ;  but 
I  must  submit  it  to  your  lordships,  that  there 
is  no  ground  whatsoever  to  admit  the  prisoner 
to  go  into  that  kind  of  evidence;  because  this 
is  a  record,  which,  according  to  the  known 
rules  of  proceeding,  cannot  be  falsified,  since  it 
is  a  proof  of  a  thing  transacted  in  a  court  of 
justice,  before  whom  it  was  properly  cogniia- 
iile,  and  who  alone,  in  this  part  of  the  united 
kioffdom,  could  hear  it,  and  had  power  to  re- 
cord it ;  and  I  therefore  must  insist,  that  it  is 
out  of  the  power  of  any  person  whatsoever  to 
contradict  that  record. 

L.  H.  S.  My  lord  Lovat,  the  Managers  in- 
sist, that  it  appearing  by  matter  of  record,  that 
Mr.  Murray  did  surrender  himself  according  to 
the  act  of  parliament,  that  matter  cannot  now 
be  fidsified. 

^  Lord  Lovat,  My  lords,  I  must  beg,  that, 
since  it  is  a  point  or  law,  your  lordships  will  be 
pleased  to  hear  my  counsel  to  it. 

Alt.  Gen.  My  lords,  as  to  its  being  a  qoea- 
tlou  of  law,  whether  the  noble  lord  at  the  liar 
aball  be  at  liberty  to  produce  witnenes  to  fal- 
pify  that  rtoord ;  to  be  sure,  my  brds,  it  is  a 


question  of  law,  because  it  cannot  be  taid  to  be 
a  question  of  fact ;  but  it  does  not  follow  as  a 
consequence,  because  the  noble  lord  at  the  bar 
says,  that  he  has  a  point  of  law  to  aubroit  to 
your  lordships,  that  therefore  your  lordships 
should  permit  his  counsel  to  argue  it :  for  it  is 
still  in  your  lordships'  judgment,  whether  yoa 
have  any  doubt  concerning  it ;  and  it  is  appre- 
hended, that  this  is  too  plain  a  case  to  anmit 
of  an V  doubt  with  your  lordships ;  and  there- 
fore that  yon  will  not  permit  counsel  to  argne 
it,  as  the  consequence  can  only  be  delay ;  and 
an  indulgence  of  this  kind,  in  matterp  of  no 
donbt,  would  put  it  in  the  power  of  a  prisoner 
to  protract  bts  trial,  and  keep  your  lordship* 
sitting  as  long  as  he  pleased. 

Sir  John  Strange,  My  Iprda,  1  beg  leave  to 
have  it  clearly  understood,  what  it  is  that  the 
noble  lord  at  the  bar  insists  anon ;  whether  it 
be  to  prove,  by  witnesses,  that  Mr.  Murray  was 
not  in  custody  within  the  time  prescrib!ed  b^ 
this  act  of  pariiament ;  or  thai  Mr.  Murray  did 
not  surrender  himself,  and  submit  to  justice 
within  that  time. 

Lord  Liwat.  I  put  it  upon  that  strict  word, 
that  he  did  not  *  surrender  himself.' 

L.  H,  S,  Lord  Lovat,  does  your  lordship 
desire  to  be  heard  by  your  counsel  to  that 
point? — Lonl  Liwat,    Yes. 

Mr.  Forrester.  Sly  lords,  it  wonid  ill  be- 
oome  roe,  in  tlie  station  of  ^unsel  for  the  no- 
ble lord  at  the  bar,  to  detiline  arguing  any  point 
which  he  thinks  may  be  of  service  to  mm. 
The  question  now  made  by  the  noble  lord  is 
singly  this.  Whether  he  shall  be  at  liberty  tA 
adduce  witnesses,  vivA  voce,  to  falsify  the  con- 
tents of  this  record  ?  that  is,  to  prove  that  Mr. 
Murray  did  not  surrender  himself  within  the 
time  prescribed  by  the  act ;  which  being  closely 
connected  to  the  former  objection,  1  can  at 
present,  and  until  i  have  time  to  consider  the 
question,  do  little  else  but  what  would  be  ez- 
treroely  indecent  in  me,  repeat  a  great  part  of 
what  I  troubled  your  lordships  with  in  the 
morning,  and  which  is  now  over-ruled.  But, 
my  lords,  the  debating  this  point  may  lead  to 
the  consideration  of  another,  and  indeed  a  rery 
material  one ;  which  is.  Whether  evidence  of 
his  being  taken  prisoner  by  the  king's  forces 
will  make  it  a  surraider  within  the  legal 
construction  of  the  act  of  parliament,  so  aa  to 
warrant  his  plea,  and  the  attorney  general's 
ctfdfession  contained  in  the  record  r  And  this 
I  shall,  in  point  of  law,  beg  leave  to  deny,  npon 
the  authonty  of  lord  Dufftis's  case,  and  several 
other  cases.  Your  lordshins  are  to  determine, 
whether  we  shall  be  hearo  to  these  points  or 
not :  but,  if  I  am  at  liberty  to  speak  to  them, 
as  they  are  both  questions  of  great  difficnlty, 
1  must  beg  some  further  time  for  preparing 
myself,  and  laying  my  thoughts  together; 
since,  at  this  hour  of  the  night,  and  unprepared 
as  I  am,  it  is  impossible  to  argue  them  sofuHy 
as  my  duty  requires,  aa  the  noble  lord  has  a 
right  to  expect  from  me,  and  as  your  lordships 
have  a  right  to  expect  matters  to  be  debated  at 
your  bar. 


019]  fur  Uit,h  Treoion. 

LonI  Lopal.  Mj  Inrdt,  I  ua  m  *cry  wnk 
■dd  infirm,  ■?>(]  biTe  been  «Ui|[r<l,  tn  vnlw  to 
ktirad  in  obedjenas  tA  yonr  tonhbipa'  com- 
niaTida,  far  two  day*  Wgather,  to  M  up  by 
tiirre  o'cliicb  in  (he  muraln^ ;  I  uiuit  tbera- 
fnre  bes,  that  jour  loHthip*  will  iodBlp  mi 
with  ■  later  hour,  nd  mhw  mpile ;  otberwite 
I  ihtll  din  at  yoor  bar. 

Ml.  Oen.  Hj  lonb,  I  drd  appTcfaewl,  fnm 
what  ihe  noble  Ion)  ot  the  bar  wid,  Ibet  the 
point  he  wanted  to  mbuiil  lo  your  hrdifaip* 
wu,  Wbeibrr  be  AouU  Dot  be  at  Ifterly  to 
bring  wiiawea  to  prare,  thai  Hr.  Hnmiy  did 
not  euireader  biiMdf  wilhin  tba  mesnin^  of 
the  act  i  But  Hnctblng  haa  ihvpi  mdco  Ima 
the  priMner'a  eennael,  aa  if  tbey  neaol  to 
■haw,  that  UK  Murray  did  not,  in  fiKt,  aor- 
reniler,  but  waa  taken  priaaacr  befbra  tba  time 
givrn  by  Ibe  act  to  aunaoder ;  and  Ibat  iMi 


ia  the  acL  My  lorda,  that  ii  ■  focuion  Mtally 
different  from  the  formr.  It  b  one  ^oaalipu, 
Wbdber  be  a<ay  be  admilied  lo  piwe,  that  he 
did  not  •DrreiKler  according  to  the  act  of  par-  < 
liaBtetit  f  and  anotbar,  what  would  he  the  \ef^\ , 
effect  of  hia  being  apprehended  pretioiia  lo  the 
time  appoinleH?  They  are  tiro  entirely  dialinci 
qneation* ;  and  whether  they  ibaH  be  admitted 
to  arfrue  llie  former,  ii  now  for  yonr  kin)>hi|>*' 
MoaialeTalioD ;  but  ai  to  (he  latter,  it  ia  a  waiter 
anbaeqneut,  and  ool  now  to  be  cooiiifcreil. 

Then  the  duke  of  Neweaatle  moved  to  ad- 
jwura  lu  (lie  Chamber  of  Parliamanl }  and  the 
LonI  Hit;h  Steward  weol  back  to  fak  cfaalr ; 
and  the  Houte  waa  adjourned  accordingly. 

l^e  Lordi  and  otberi  went  back  in  the  aame 
or^  aa  before ;  end  the  Houie  being:  raaumed 
ia  lh«  Chamber  of  pBiiiameut,  afker  dvbate. 

Ordered,  That  thia  Houw  will  procceil  far- 
ther in  Ihe  Trial  of  Ibe  nid  hml  Lorat  to- 
nwrtnw  at  11  o'clnck  iu  Ihe  forenoon:    And 

k  Heaaaee  waa  leot  lo  the  Houee  ef  Com- 
■noni,  by  Hr.  £lde  and  Hr.  Thurtton,  ti>  ac- 
^nainr  them  therewjih. 

Ordered,  That  ihe  lieulenant  of  the  Tower 
of  London,  or  liii  deputy,  do  take  back  the  aaid 
lord  Lorat,  and  bnog  hiin  again  lo  the  bar  of 
tbta  Hoiue  in  Wcatminater-ball,  at  11  o'olacfc 


The  TaiKD  D». 
Wednudty,  Uartkll,  ITM. 

Abent  11  o'etock  in  the  forenooa  the  Lorda 
m4  oiban  came  rrom  the  Chamber  of  Parlia- 
nMM,  ia  Ibt  aaina  order  aa  on  Monday  laat, 
bto  WaahunMar-hall ;  where  tbe  Commona, 
and  tiNir  Manager*,  were  ia  the  aeat*  prepared 
fbrlbenrcapadnely.aabafbra:  aadlhaLonla 
loafc  ibair  plaaca  in  tba  conrt,  and  tbe  Lord 
Hifh  Wttwmti  in  hia  chair. 

X.H.S.  TbaHoMeiaitaonicd.  Ia  it  your 
lardihipa'  picaanre  Ibat  the  jndgea  have  laare 
to  ha  floearad  t — X«rdi,  Ay,  ay, 

TtacD  the  Mijeaot  at  arma  nada  prodama- 
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linn  for  rilenee,  and  afterward!  the  falhtwiDg 
proelamaiion : 

Serj.nl  Armi.  Ojea,  Oyee,  Oyei!  lien. 
tenant  of  tbe  Tower  of  London,  "hrfng  fbrth 
your  priaoner  Simon  lord  Loral  to  the  bar, 
punoanl  ta  the  order  of  Ihe  Honia  of  Lorda  to 
youifiracted. 

The  deputy  go* emor  of  the  Town  brongbl 
the  priaoner  lo  the  bar,  in  the  like  ntannei  aa 
befhre;  and  then  he  kneeled  dtnrn. 

L.  H.  S.    Your  lordabip  may  riae. 

L.  H.  S.  Hj  h>rd  Lorat,  your  lordahip 
Ibougbt  At  yeaterday  to  ionai  upon  it,  that  nat- 
wilhalaadiiw  tba  record,  proiluGed  by  iha 
Hanagera  nrlbeHovaeofCommoot,  ofHr. 
John  Murray  of  Broughlon'a  baiing  anrren- 
dercd  bimwaf  wilUn  the  time,  and  according 
la  Ibe  terma  preacribed  by  an  act  of  parliament 
made  in  the  IfHb  year  of  hia  majecty'a  rdgn, 
yoor  lordabip  aboold  be  pemrilted  t»  give  ari- 
(fence,  by  witncaaei  eitid  tore,  thai  Hr.  Murray 
did  not  (urrendcr  himacif  wiihin  the  time  pre- 
acribed by  thai  act.  To  ibi«  hind  of  eridaaca 
llie  Hanagera  for  the  Honaaof  Common*  ob. 
jedcd,  beciuie,  aa  tliey  alleged,,  il  waa  giTing 
eridence  to  eoillTadict  a  lacl  which  waa  Terified 
by  a  record  of  the  bigheat  nature  ;  and  that 
tuerefare  yon  ahould  not  be  permitted  lo  enier 
into  aocb  proof :  wherrupon  yoo  deaircd,  that 
yuur  couDiel  rai^ht  be  heard  to  that  matter,  aa 
a  point  or  (jnealmn  of  law.  Againal  tbia  tba 
Maoagera  thoagbi  fit  to  ohject,  that  it  waa  im 
doubt  or  qiierttonof  lawatall;  tba(  tbebwof 
Ihe  land  wa*  full,  and  clear,  and  tculed  in  tbia 
point;  and  thai  iherefitre  your  lordship  D(]gbt 
not  Id  be  beard  by  yuur  cooniel  to  it.  The 
Honae  ha*  taken  anibi-semallen  into  coniida- 
raliuo,  in  tbe  chamber  of  lurlianenl;  and 
baih  come  to  tbe  tolloHmg  Rnolution,  with 
which  they  ha*e  directed  nie  to  acquaint  you  j 
and  il  ia  tliii.  That  the  cnuniel  lor  tba  tord 
LoTat  be  not  permi(ln)  tn  argue,  that  parol  evi- 
dence alioold  Ite  received  bi  proie,  that  Jobs 
Murray  of  Uroughtoo  did  not  aurrenrier  hin- 
lelf  aecoTd\ag  lo  Ibe  act  made  in  tbe  la«t  aca- 
tion  of  parliament  in  that  behalf,  in  conliadic- 
tiao  to  Iheree^  of  the  court  of  KingVbcncb, 
prodnccd  by  tba  Managera  lor  Ibe  Con 


L.  H.  S.  Gentlemen  of  Ihe  Houae  of  Com- 
mona,  vou  may  proceed. 

Hr.  "tioel.  My  lordi,  we  now  deaire  that  Hr. 
Murray  of  Brougbton  may  be  iwom. 

Lord  Lmat.  My  lordi,  1  did  object  againat 
Mr.  Huriay'*  being  examined  at  a  witnesa; 
your  hirdabipi  bare  baen  pleaaed  to  orer-mle 
lliBl  Direction,  and  I  now  aubmit,  tbal  Hr. 
Humy  may  be  eaamined,  if  you  plcaie. 
Jiula  Af array  awora. 

Lord  ro/fra(.  Hy  lorda,  I  deaire  M  aak  Mr. 
Hnmy  aome  queathinH  for  tbe  aake  ef  forming 
my  own  judgmeut  m  the  mailer ;  but  if  il  ia 
improper  thai  ihcj  ahould  be  aaked,  I  auh- 
mit  it  to  yoor  hrwhipt. 
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L.  H.  S,  My  lords,  the  ordinary  method  ut' 
proceeding  in  ihesc  cases  i§,  that  where  a  wit- 
ness is  produceil,  he  is  to  be  sworD  iu  chief,  un- 
less there  be  some  objection  to  bis  competency ; 
and  then  he  is  to  be  sworn  U|xm  a  Voire  Dire. 
After  he  is  sworn  in  chief,  the  party,  who  pro- 
duces him,  asks  him  sucli  questions  as  be 
thinks  proper ;  after  which  the  other  party  is 
at  liberty  to  cross-examine  him  either  to  the 
matter  of  fact  concerning  which  be  has  been 
f  xamined,  or  any  other  matter  whatsoever,  that 
shall  tend  to  impeach  his  credit,  or  weaken  his 
tesdmony;  prorided  the  qnestions  that  are 
asked  him,  are  such  as  the  law  allows :  So  io 
this  Court,  after  the  Manaffers  have  produced 
any  witness,  and  have  finished  their  examina- 
tion of  him,  the  prisoner  has  liberty  to  ask  bim 
whatever  questions  are  proper ;  and  it  is  most 
regular,  tMt,  after  both  sides  have  j^ne  through 
with  their  examinations  of  the  witness,  any  of 
your  lordships  should  ask  him  what  questions 
you  shall  jud^  procier.* 

Mr.  Noel.  Mr.  Murray,  yon  will  be  pleased 
to  attend  to  the  questions  that  shall  be  asked 
you.  Give  your  answers  distinctly,  and  raise 
your  voice  as  much  as  you  can,  that  my  fonts 
may  Iv^ar  you. — My  lords,  the  first  thing  I  de- 
sire of  this  witness  is,  that  he  may  give  your'' 
lordships  an  account  when  was  tne  first  time 
that  he  heard  of  any  invitation  to  the  son  of  the 
Pretender  to  come  into  Scotland,  and  from 
whom  he  heard  it. 

J.  Murray,  My  lords,  to  the  best  of  my  re- 
membrance, in  the  mon^h  of  February,1741-9, 
when  1  was  at  Edinburgh,  I  had  there  occasion 
to  see  my  lord  Traouair,  who  told  me  that  there 
were  several  gentlemen,  to  the  best  of  rny 
memory,  the  prisoner  at  your  lordshi|>s*  bar, 
my  lord  Perth,  my  lord  John  Drummond,  sir 
James  Campbell  of  Achenbreck,  and  Mr.  John 
Stuart  brother  to  lord  Tramiair,  had  employed 
one  Drummond  of  Bochaldie  to  go  from  Scot- 
land to  Rome,  to  assure  the  Pretender  of  their 
seal  for  his  service ;  and  that  they  would  be 
ready  and  willing,  as  soon  as  sufficient  assis- 
tance could  be  had  from  France,  to  appear 
publicly  in  arms  for  him :  and,  at  the  same 
time,  he  said,  that  he  had  given  Drummond  a 
Memorial  signed  by  those  persons,  1  think 
seTen  of  them  in  number,  to  Cardinal  Flenry, 
expressing  their  attachment  to  the  Pretender, 
and  desiring  him  to  procure  assistance  from 
the  court  of  France ;  and  at  the  same  time 
this  Drummond  carried  with  him  a  list  of  all 
the  people^  that,  by  those  gentlemen,  were 
supposed  to  be  ready  and  willing  to  join  in  the 
Pretender's  service— 

liord  Lovat t  interrupting,  RIy  lords,  your 
lordships  will  be  pleased  to  consider,  that  what 
this  gentleman  says,  is  only  hearsay  evidence, 

*  As  to  this,  see  Mr.  Pbake's  observations 
in  bis  Law  of  Evidence,  ch.  3,  s.  3.  For  more 
respecting  examinations  upon  the  Voire  Dire, 
set  vol.  13, f p.  334»  Peter  Cook's  Case; 
Francis  Fraiicia's  Case,  vol.  15,  p.  898; 
Townley's  Case,  p.  330,  of.tids  vohime. 


I  which  should  not  be  admitted  before  your 
lordships,  as  it  gives  you  a  bad  impre«sion  of 
a  man.  I  am  now  trying  for  my  life  and 
fortune,  aud  hope  your  lordships  will  con- 
sider it. 

Mr.  NoeL  My  lords,  I  am  so  far  from  difler- 
ing  from  the  noble  lord  at  the  bar  in  this  re- 
spect, that  I  did  understand  the  witness  was 
speaking  only  what  he  had  heard  from  my  lord 
Traquair. 

ML  Gem,  My  lords,  the  Maoa^ers  do  know 
and  desire,  that  your  lordships .  will  distinguish 
between  evidence  that  does,  and  evidence  that 
does  not  affect  the  prisoner  at  the  bar.  The 
witness  was  giving  an  account  by  way  of  intro- 
duction ;  whidi  will  be  material  for  your  lord- 
shipa'  consideration.  1  beg  leave  to  say,  it  ia 
impossible  for  a  witness,  in  bis  giving  an  ac- 
count of  a  transaction,  to  speak  nothing  but 
words  that  alone  will  affect  the  prisoner ;  aud 
therefore  this,  though  it  does  not  affect  the 
prisoner,  may  be  proper  to  introduce  that, 
which  be  has  to  aay,  that  may  affect  him. 
What  he  now  says,  is  only  giving  an  account 
of  a  pk>t  or  conspiracv,  entered  into  by  several 
persons,  which  did  afterwards  bring  on  the  re- 
bellion. 

jL.  J3.  iS.  My  lord  Lovat,  the  RIanagers  de 
admit  that  what  has  been  hitherto  said  by  the 
witnesa  under  examination  does  not  affect  voo ; 
and  they  desire  now  to  offer  it  only  as  evidence 
of  a  conspiracy  in  general,  which,  if  they  do 
not  apply  to  your  lordship  by  particular  evi- 
dence, will  not  affect  you. 

Lord  Lovat,  My  iords,  as  I  said  before,  it 
gives  a  bad  impression. 

Lord  Coke.  My  lords,  I  apprehend  that  we 
are  right  in  going  into  this  Lind  of  evidence  ;, 
because,  in  the  preamble  to  our  Articles  of  Jm  - 
peachment,  we  set  forth  the  general  conspiracy. 

iS^.  Gen,  My  lords,  what  lias  hitherto  been 
said,  is  not  evidence  against  the  noble  lord  at 
the  bar ;  and  God  foiiid  that  he  should  be  af- 
fected  by  any  thing  that  is  not  strictly  evidence 
a^insthim!  And  therefore  it  is  fit,  that  the 
view  with  which  the  evidence  is  ofllercd  should 
be  fully  understood.  The  preamble  to  the 
Artidea  of  Impeachment  asserts,  That,  ever 
aince  the  breaking  out  of  the  war,  and  particu- 
larly in  1743,  many  iiersons  have  plotted  and 
conspired  with  the  enemy,  to  procure  an  in- 
vasion of  this  kingdom  by  a  foreign  force,  and 
to  raise  a  rebellion  at  home.  The  first  Article 
charges  lord  Lovat  to  have  been  one  of  those 
conspirators.  It  is  necessary  therefore,  by 
general  evidence,  to  shew,  that  there  have  been 
such  plots  and  conspiracies  as  the  Commons 
assert,  and  then  tb  affect  the  noble  lord  at  the 
bar,  by  proper  evidence,  with  being  eoncemeil 
in  those  plots.  This  method  of  proceeding  is 
not  new,  but  the  established  course.  Upon 
the  impeachment  of  the  lord  viscount  Stafibrd, 
a  general  evidence  was  given  of  the  conspiracy, 
which  waa  declared  not  to  aflfect  bim,  but  as 
introductory  only.  The  like  was  done  upon 
the  trials  at  law  of  the  pemna  accused  of  Bar- 
ing been  in  the  same  plot.     The  same  method 
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was  allowed  u  proper,  and  liable  to  no  just  ob- 
jection, in  many  trials  after  the  Re? olution.  In 
the  rei^  of  the  kite  king,  upon  the  trial  of 
Layer,  the  like  method  was  pursued  :  General 
e? ideuce  was  pfit en  oF  a  plot  which  did  not  di- 
rectly affect  him.  I  dare  answer  for  the  gen- 
tlemen who  manage  this  prosecution,  that  no 
one  of  us  will  urge  against  the  noble  bird  any 
thing  which  is  not  brought  home  to  him  by 
strict  and  legal  proof:  If  wo  should,  he  is  sate 
in  your  lordships'  judgment,  whidi  will  dis- 
tinguish general  from  particular  e? idence. 

Tlien  the  Witness  was  directed  to  go  ou  with 
bii  narratif  e. 

J.  Murray,  My  lords,  I  mentioned  to  your 
lordships,  that  at  the  same  time  that  Drum- 
roond  went  over  to  Fans,  he  carried  with  him 
a  list  of  all  ihe  gentlemen  in  Scotbind,  who,  it 
was  supposed  by  those  who  signeil  this  Alemo- 
rial,  were  ready  and  willing  to  join  them :  But 
this  list  1  take  rather  to  be  a  general  list  of  the 
Highlands  or  Scotland;    nor  do  I  imagine 
there  could  be  any  reason  to  think,  that  the 
great  number  of  people  there  mentioned,  could 
appear  in  fa?our  of  the  Pretender.    My  lord 
Traquair,  atthe  time  of  his  informing  me  of 
this,  told  me,  that  Druroroond  was  then  in 
Edinburgh  ;  and  proposed  that  I  should  hare  a 
meeting  with  him.    Accordingly  I  had  a  meet- 
ing with  him ;  and  he  repeated  to  me  much 
the  same  thing  that  I  have  repeated  to  your 
lordships :  Said  he  had  been  extremely  weU  re* 
cei?ed  oy  the  cardinal,  to  whom  be  had  deli- 
vered the  Memorial  gi? en  him  at  Edinburgh : 
That  be  expressed  much  satisfaction,  and  was 
Tery  sanguine,  and  had  the  Pretender's  inte- 
rest very  much  at  heart ;  and  that,  pro? kled  he 
could  get  sufficient  assistance  and  assurance 
ftom    those  who  are  called  the  Pretender's 
friends  in  England,  that  then  he  would  send 
over  the  troops  reqnhred  ;    the  number  was 
9,000  men,  to  be  landed  in  Scotland ;  1,500  at 
or  near  Inverness,  so  as  immediately  to  join 
with  the  clan  of  the  Erasers ;  the  ether  1,500 
were  to  be  landed  in  the  west-coast,  near  Ca- 
meron's of  Lochiel,  who  was  to  take  the  com- 
mand of  them  upon  him,  and  to  raise  tlie  peo- 
ple of  Argyleshire :  At  the  same  time,  a  body 
of  10  or  19,000  men  were  to  be  landed  as  near 
London  as  they  possibly  could.    That  at  the 
tanse  time  Drummood  was  in  Edinburgh,  he 
■eat  for  Cameron  ;  and  when  they  met,  he  re- 
Mated  what  had  past,  and  the  succen  he  had  at 
Rome  and  Paris ;     and  assured  them,  that 
provided  he  could  have  assistance  in  England, 
the  scheme  might  be  put  in  execution  in  au . 
tnmn  foltowiog.    After  a  week's  stay  in  Edin- 
horgh,  Drummond  went  to  London.    1  do  not 
lenember  to  have  heard  any  thing  more  oon- 
oerniog  t)iis  matter  till  the  August  following. 
This  was,  to  the  best  of  my  memory,  the  end 
•r  Mardi,  or  beginning  of  April,  that  he  left 
fidinburgh. 

JL  H,  S.  What  year  was  it  in  ? 

J.  Mitrrug.  1749.    We  call  it  so  in  Edin- 
bargh* 


L,  H.  S.  You  begin  the  year  in  Scotland 
on  the  1st  of  January  f 

J.  Murray,  Yes.  My  lords,  in  the  autumn 
following,  when  I  was  at  my  lord  Traquair's 
house  in  the  country,  he  told  me  he  anderstood 
by  Drummond,  that  cardinal  Fleury  proposed 
sending  a  body  of  Swedish  troops  into  Scot- 
laud,  thinking  they  might  be  more  agreeable 
to  the  people  there,  as  they  were  Protestants, 
than  French  or  Irish  brigades  would  be :  But,  at 
the  same  time,  said,  be  thought  it  would  be  ne- 
cessary that  a  person  should  be  sent  from 
Scotland,  to  be  deputed  to  solicit  those  troops 
from  Sweden,  in  conjunction  with  the  person 
whom  the  cardinal  should  employ.  My  lord 
Traquair  thought  that  1  should  go  on  that  ac- 
count :  But  I  think  it  was  rather  Drum  mood's 
than  avy  lord  Traquair's  proposition. 

L,  H,  S.  When  was  this  ? 

J,  Murray.  In  August  174f .  I  refused  t^ 
comply  with  this.  From  which  lime  I  do  not 
remember  to  have  heard  any  thing  for  six 
months ;  and,  about  that  time,  my  lord  Tra- 
quair anil  Cameron  of  Lochiel,  at  Cameron's 
house,  did  shew  me  a  letter  written  by  Drum- 
mond fron^  Paris;  wherein  be  said,  That 
upon  bis  return  to  France,  be  had  represented 
the  thing  to  the  cardinal  in  such  a  light  as 
engageil  him  to  promise,  that  in  a  short  time 
he  would  land  the  troops  in  Scotland,  as  pro* 
posed.  There  were  several  other  circumstances 
in  the  letter,  which  1  cannot  now  remember : 
So  far  I  can  say,  that  letter,  in  general,  when 
it  was  read  to  me,  seemed  very  extraordinary, 
to  think,  that  an  affair  of  such  consequence  as 
the  invading  these  kingdoms,  and  raising  a 
civil  war  in  the  country,  was  to  be  undertaken 
by  a  few  people,  and  by  such  kind  of  manage- 
ment. 1  said,  I  appreliended  it  was  a  scheme 
of  Drummond's,  to  keep  up  a  spirit  of  iMirty 
in  this  country,  and  to  make  himself  nseiul  to 
the  gentlemen,  who  employed  him ;  and  thai 
there  was  no  snch  thing  intended  hj  cardinal 
Fleury.  My  lord  Traquair  determined,  that 
it  was  then  necessary  to  know  the  real  state  of 
the  case ;  and  he  desired  I  would  go  to  Pins 
for  that  purpose.  I  at  first  did  not  comply 
with  it ;  I  did  not  care  to  execute  it ;  nor  did  I 
agree  to  it  till  several  weeks  afterwards :  1  was 
then  coming  to  London ;  and  in  January  1 
came  up ;  but,  upon  the  road,  I  understood 
that  caroinal  Fleury  was  dead. 

L,  H.  S,  When  was  this  ? 

J.  Murray,  In  January  1743,  by  the  Scotch 
atile.  I  stayed  some  short  time  in  London ;  and 
from  thence  I  went  over  privately  to  Piiris ; 
and,  by  means  of  one  Mac  Donald  the  banker, 
I  fbupd  out  Drummond :  He  carried  me  that 
evening  to   one  Mr.  Semple,  who  is  there 


called  my  lord  Semple ;  and  was  the  person 
employed  by  the  Pretender  to  manage  bis  af* 
fairs  in  France :  They  both  ioined  in  lament*, 
ing the  death  of  the  cardinal;  and  aaid,  that, 
had  he  lived,  in  all  probability  the  scheme 
would  have  been  executed  that  spring;  that 
the  reason  why  It  was  not,  was  owing  to  the 
qaarsbal  Maillebois  ha? ing  orders  froni  France 
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ID  'march  his  army  lo\vards  Hmof  er,  ustead 
of  the  coast  of  Fmoilert,  as  the  cardinal  in- 
tended :  but  that  the  cardinal  had  been  so  ez- 
tfemdy  sangaine  in  the  Pretender's  interest, 
that  he  had  fn^en  all  his  papers,  mrmorials, 
and  the  like,  to  M.  Amelol,  the  then  cecretarv 
tor  foreign  affiurs.  1  proposed  to  see  M. 
AoDelot :  and  accordingly  I  went  to  Versailles, 
where  I  stayed  two  qr  three  weeks.  I  was 
first  presented  by  Drummond  to  Setnple ;  and 
had  an  audience  uf  M.  Amelot,  whom  I  told  I 
had  been  sent  from  Hcotland,  by  the  |iersons 
who  had  signed  the  Memorial  which  J  men- 
tioned to  your  lordships,  and  who  were  con- 
cerned in  it,  to  know  whether  the  king  of 
France,  bis  master,  was  willing  to  put  the 
acheme  in  execution,  lie  told  me,  that  Mr. 
Semple  had  acqusinted  him  with  the  reason  of 
my  coming:  And  tberen|»on  he  went  to  the 
king  of  France,  and  told  him  of  it ;  and  upon 
that  1  desirtd  tu  know  what  answer  he  had 
from  the  king  of  France.  The  answer  he  gare 
me  was.  That  the  king  told  him,  that  I  might 
aesure  those  gentlemen,  that  he  had  the  interest 
of  ther  master  as  much  at  heart  as  the;^  ;  and 
that,  as  soon  as  he  had  au  opportumty,  he 
would  put  the  scheme  they  proposed  in  execu- 
tion. With  this  answer  I  returned  to  Paris, 
where  I  only  staved  two  nights.  At  first,  I 
obsenred,  that  N.  Amelot  seemed  Tery  de- 
sirous to  hafe  such  assurances  from  England  as 
the  cardinal  had  required ;  and  he  applied  to 
Drummond  and  Semple  on  that  head.  When 
I  leA  Paris,  Mr.  Drummond  determined  to 
come  Of  er.  I  set  out  from  Paris,  and  came 
jirifaiely  to  London.  The  reason  of  Mr. 
i>rommond*s  coming  o? er  was  to  collect  those 
assurances  which  had  been  expected  from 
England. 

/.  H.  S.  What  time  wmthis? 

J.  Murray,   It  must  hafe  beeu  the  end  of 
March,  or  b^ inning  of  April. 

L,  H.  S,  In  what  year  was  it? 

J,  Murray.  In  1743.  1  stayed  but  a  few 
days  in  London  after  my  return  ;  and  Mr. 
Drummond  desired  me,  that  as  soon  as  I  ar* 
rifed  in  Scotland,  I  woukl  acquaint  my  lord 
Traqaair  of  his  being  come  to  London,  and  the 
reason  of  it ;  and  desired,  that  he  would  come 
and  assist  in  procuring  the  assurances  from  the 
Pretender's  friends.  Upon  my  return  to  Edin- 
burgh, 1  stopt  at  York,  where  I  met  with  the 
late  lord  Perth,  who  then  was  at  York;  and  F 
acquainted  him  with  what  had  been  done ;  who 
seemed  esOremely  dissatiafied  at  it.  1  soon 
afterwards  came  to  Edinburgh  ;  and  soon  after 
my  arrif  al  there,  1  met  lord  Traquair,  whom  I 
acquainted  with  Drummond 's  being  come 
Of  er ;  and  that  he  desired  his  lonlship  to  go  to 
London  to  assist  him  in  his  intended  purpose. 
His  lordship  went  with  that  intent  (as  he  said) 
in  aboiit  two  weeks  after,  about  the  beginning 
of  April,  to  the  best  of  my  remembrance.  On 
lord  Traquair  8  return  to  Scotland,  in  autumn, 
he  acquainted  me,  that  he  had  ser eral  meet; 
iugs  with  Drummond ;  and  that  he  had  endea^ 
voured  to  get  pM  many  aMuraogm  as  he  •onld 


from  the  Pretender's  friends,  at  least  such  as 
be  thought  so:  The  persons  he  named  were 
lord  Barrymore,  sir  John  Hinde  Cotton,  and 
sir  Watkin  Williams  Wynne:  That  he  hadse- 
f  eral  meetings  with  these  several  persons ;  and 
that  sir  John  Hinde  Cotton  seemed  extremely 
shy,  and  unwilling  to  converse  or  meet  on  tlte 
Pretender's  affairs;  and  none  of  them  were 
wilKng  to  Gfif  e  any  such  assurances  under  their 
liands  and  seals  as  were  given  by  the  seven  in 
Scotland.  The  same  summer  one  Butler  was 
sent  from  France,  to  know  the  state  of  the  Ja- 
cobite party  in  England. 

Lord  Tulbot,  My  lords,  I  object  to  the  wit- 
ness's proceeding  to  i;i\e  evidence  which  does 
not  relate  to  the  point  in  question :  He  has 
mentioned  the  names  of  several  honourable 
gentlemen,  on  a  very  extraordinary  occasion, 
which  does  not  all  relate  to  the  trial  of  the  noble 
lord  at  the  bar :  He  is  calumniating  the  cha- 
racters of  several  gentlemen,  who  are  my 
worthy  friends :  And  therefore,  if  it  is  insisted 
that  he  should  proceed,  I  think  it  will  be  worth 
our  while  to  aidjonrn  to  the  Chamber  of  Par- 
liament, to  consider  how  far  it  shall  be  per- 
mitted. 

L.  U,  S,  Gentlemen  of  the  House  of  Com- 
monst  you  hear  what  is  said  by  the  noble  lord. 
It  is  obfectedy  that  the  witness  is  going  on  to 

E'f  e  ef  idenoe  of  a  fact  not  rebtiog  to  the  noble 
rd  at  the  bar,  hot  to  other  personti ;  and  that 
this  is  an  improper  kind  of  ef  idence,  and  ought 
not  to  be  giren. 

Att.  Gem.  My  lords,  we  did  not  examine 
the  witness  to  those  particuUr  facts  which  he 
has  mentioned,  that  do  not  relate  to  the  noble 
lord  at  the  bar ;  but  in  giving  an  account  of 
the  facts  liiqnired  into,  he  has  himself  entered 
into  that  kind  of  narrative;  but  as  it  is  only 
what  he  heard  my  lord  Traquair  say  concern- 
ing other  particular  persons,  we  do  not  insist  on 
his  proceeding  in  his  hearsay  account  of  what 
concerns  those  ffentlemen. 

Mr.  Noel,  ny  lords,  what  the  witness  has 
dropt  in  respect  of  the  honourable  gentlemen 
he  has  named,  doea  not  affect  them  at  all.  It 
is  nothing  more  than  a  relation  which  ho  had 
from  my  lord  Traquair,  and  not  from  any 
matter  arising  within  bis  own  knowleilge. 
And,  ipy  lords,  1  may  venture  to  assure  your 
lordships,  for  myself  and  all  tlic  gentlemen 
concerned  in  tbi»  prosecution,  that  we  will  not 
ask  the  name  of  one  person  immaterial  to  the 
present  trial :  And  therefore  I  must  submit  it 
to  your  lordships,  whether  the  witness  should 
not  be  suflered  now  to  go  on ;  and  that  for  the 
future,  when  he  comes  to  any  transaction  of 
that  kind,  be  should  not  name  any  persons  till 
he  comes  to  the  noble  lord  at  the  bar. 

X.  J/.  S.  Your  lordships  hear  what  is  men- 
tioned by  the  managers,  that  they  agree  that 
the  witness,  in  mentioning  these  transactions 
in  general,  should  not  name  any  persons,  till 
he  comes  to  the  noble  lonl  at  the  bar. 

J.  Murray,  I  was  directed,  that  when  I 
came  to  be  examined  here,  I  was  to  gife  a  nar- 
rative of  the  springs,  the  rise  and  progress  of 
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the  kte  rdwirioo,  m  well  m  what  related  to 
the  noble  lord  at  the  bar ;  but  if  I  ha?e  com- 
mited  an  error,  I  readily  lubmit  lo  your  lord- 
tbijM  oorreetioo. 

£ari  of  Cholmomdeley,  At  the  witnest  saya  be 
waa  directed  to  giro  m  narrati?e,  with  reflfmrd 
lo  Ibe  whole  rise  and  progress  of  the  rebellion, 
1  befi^  he  may  be  asked  by  whom  he  was  di- 
rected P 

X.  if.  S,  Bf y  lords,  I  did  not  at  this  distance 
hear  the  witness  use  the  word  *  directed ;'  but 
understood  him  only,  that  he  was  broug^ht 
berO'tA  fflfe  an  account  of  the  rise  and  pro- 
gress of  the  rebellion.  Possibly  it  might 
escape  me. 

Earl  of  Chesterfield.  I  did  not  hear  the 
word  '  directed ;'  but  I  should  be  glad  to  hafe 
it  cleared  up. 

'  L,  H.  S,  Mr.  Murray,  when  you  spoke  last 
of  your  giving  a  narrative  of  the  rise  and  pro- 
gress of  the  rebellion,  did  you  make  use  or  the 
word  *  directed,'  or  not  ? 

J.  Murray.  Mv  lords,  this  b  the  Brst  time  I 
ever  spoke  m  public ;  I  may  have  qommitteil 
an  error  ;  I  cannot  say  whether  I  made  use  of 
the  word  *  directed,'  or  no. 

Earl  of  CMmondeley,  My  lords,  I  had  do 
other  intention  in  the  question,  hot  to  know  the 
meaning  of  the  person  who  spoke  the  words; 
whether  he  apprehended  that  the  general 
ouestion  asked  him  by  the  managers,  was  a 
oirection  to  him,  and  whether  that  was  what 
he  meant? 

J.  Murray.  My  lords,  some  days  after  my 
cxmmmation  in  the  Tower,  by  the  honourable 
committee  of  the  House  of  CJommoos,  a  gen- 
HemaD,  who  I  believed  was  their  secreUry, 
came  to  me  to  taken  further  examination;  and 
Is  ask  me  as  to  any  other  matter  that  bad  oc- 
oarred  since  ray  last  examination.  Some  daya 
afWr  that,  he  told  me,  that  I  should  be  called 
here  before  your  lordships,  upon  the  trial  of 
my  lord  Lovat ;  and  that  at  the  same  [time,  it 
would  be  exposed  that  I  should  give  an  ac- 
cMiiil  of  the  rise  and  progress  of  the  rebellion  in 
gentnl. 

.  Sir  WiUmm  Timge.  Hy  kurds,  now  the  witp 
■est  at  the  bar  hM  expiained  what  he  meant 
bjr  the  word  *  directed,'  I  hope  your  lordships 
will  have  no  ill  impresskm  of  the  managers, 
ftena  any  thing  that  may  have  dropped  from 
the  evidleDee.  And,  my  lords,  I  l^Sg  leave  to 
asHrt,  that  do  direetkui  has  been  ffiven  to  Mr. 
Momy  by  the  managers;  and  that  they  nei- 
lh«  have  given,  or  wiU  give,  any  direction  to 
any  witDSM  whatsoever.    My  lords,  we  well 


kaow,  that  it  does  not  become  ns  to  do  any 
tluDf  of  that  kind;  nor  have  we  done  it.  Sio 
ftrlrom  ii«  that  when  we  first  examined  the 
wilntes  at  the  bar,  we  examined  him  aolely  to 
the  pointt^the  conduct  of  the  noble  lord  at  the 
bar.  My  lords,  we  did  afterwards  determine 
easog  onraelvcs,  that  as  it  was  eurdntyto 
lav  before  yonr  lordships  that  conspiracy 
wherain  the  noble  lord  at  the  bar  appeared  to 
have  Deled  apart,  we  did  therefore  give' Mr. 
MflftDjttotioe.tbetbewoakl  beexafluoed  be- 

lou  xnn. 


fore  your  lordships  to  that  point  My  lords, 
we  never  had  any  mformation  from  him  on  that 
subject;  and  ibis  is  the  first  time  I  ever  heard 
him  give  an  account  of  this  general  conspira^fy. 
My  lords,  we  were  so  careful  in  our  examina- 
tion of  the  witness  in  the  committee,  that  f 
well  remember  the  question's  being  asked  him 
by  the  worthy  manager  who  sits  near  me ; 
and  it  was  in  the  most  general  terms  that  we 
could  conceive,  in  order  to  let  your  lordships 
into  the  knowledge  of  thb  matter.  And  your 
lordships  will  observe,  throngh  the  whole  course 
of  thb  proceeding,  that  the  utmost  candour 
will  be  made  use  of  b^  the  managers,  in  their 
examination  of  the  witnesses ;  and  that  they 
will  put  no  leading  ouestions  to  them,  but  ge- 
neral questions,  anu  such  as  they  are  to  an- 
swer upon  oath,  and  according  to  the  troth. 

Earl  of  Ckolmondeley.  My  lords,  1  beg  leave 
to  say,  that  I  did  not  conceive  that  the  Ma- 
nagers, in  their  examination  of  witnesses,  made 
use  of  the  least  direction  or  authority  whatso- 
ever. I  have  the  greatest  sense  of  their  can- 
dour and  fairness ;  it  b  my  opinion  of  them, 
and  of  the  whole  body  by  whom  they  are  de- 
puted ;  and  it  waa  upon  that  principle  I  pro- 
posed myqneation  to  the  witness. 

Lord  Talbot.  Mr  lords,  I  pray  that  the 
witness  may  be  asked.  Whether  he  b,  upon 
tbia  occasion,  a  voluntary  or  an  involuntary 
evidence  P 

Att.  Oen.  My  lords,  the  Managers  are  now 
prosecuting  for  the  whole  Commons  of  Great 
Britain ;  tnev  are  prosecuting  upon  the  foun- 
dation of  evidence,  tor  a  treason  of  the  greatest 
magnitude;  there  b  now  a  witness  at  your 
lorubips'  bar,  whom  they  are  examining  to 
prove  that  treason ;  and,  while  they  are  so,  I 
nope  they  shall  not  be  interrupted.  There  b 
no  doubt,  but  when  they  have  done  with  the 
examination  of  tbe  witness,  if  any  lord  thinks 
proper  to  ask  him  any  questioDs,  yonr  lord- 
ships have  a  right  to  do  it :  but  we  are  now 
examining  the  witness  on  behalf  of  tbe  prose* 
cutioD ;  and  we  hope  we  shall  have  llbertjr  to 
go  through  with  it ;  and  then  your  brdsnipe 
will  permit  him  to  be  examined  by  any  body 
else :  but,  my  lords,  at  present  we  are  m  poo-  « 
session  of  the  witness ;  and  we  beg  we  may 
have  liberty  to  go  on. 

Earl  Stcmhope.  My  lords,  I  beg  the  qoes- 
tion  proposed  may  be  asked ;  or  that  we  may 
adjioom  to  the  Chamber  of  Parlbroent. 

L.  H,  S.  My  lords,  tbe  rule  for  the  exa- 
mination of  witnesses  in  thb  court,  in  either 
house  of  parlbment,  and  every  where  else,  b, 
that  if  a  witness  b  produced  by  a  prosecutor, 
or  pbintiff,  they  have  a  right  to  examine  him 
first :  but  if  any  objection  b  made  to  the  ques- 
tions asked  by  the  proaecutors,  whether  they 
are  Managers  of  the  House  of  Commons  upon 
an  impeaoiment,  or  counael  upon  an  indict- 
ment, the  objectkm  b  first  to  be  considered ; 
and  if  the  objection  prevails,  and  is  allowed, 
then  the  question  b  not  to  be  asked :  but  all 
questions  tliet  are  asked,  whether  touching  the 
DMtter  of  fact  to  be 
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the  witness,  are  to  be  asked  at  the  propet  time. 
The  party  who  produces  the  wituess  has  a 
right  to  go  throui^h  ihe  ezanuDatioD  first ;  and 
then  the  other  side  cross-examines  him  ;  and 
after  that  is  over,  Ihe  judge  asks  him  such 
questions  as  he  thinks  proper,  unless,  as  1  said 
before,  there  be  any  objeclion  to  tlie  questions, 
or  any  doubtful  matter  arises  that  wauts  im- 
mediately to  be  cleared  up.  The  same  method 
is  to  be  obser? ed  here ;  and  the  reason  of  il, 
my  lords,  is,  that  unless  your  lordships  observe 
this  method,  you  will  be  in  perpetual  con- 
fusion. 

Earl  Stanhope.  My  lords,  the  question  now 
proposed,  arose  from  an  expression  that  jost 
now  dropped  from  the  witness. 

The  Witness  proceeded  in  his  eridence. 

J.  Murray,  My  lords,  this  fiutler,  whom 
I  mentioned  to  voor  lordships,  was  for  some 
lime  in  Bngiand  during  thM  summer  that  my 
lord  Traquair  was  in  London;  when,  to  cofer 
bis  intention,  he  ^ught  up  a  number  of  horses 
lor  the  king  of  France's  use,  and  expressed 
himself  so  well  pleased  with  the  encourage- 
ment he  had  from  the  Pretender*a  friends  in 
England,  that  he  saki,  that,  as  soon  as  he  went 
over,  he  would  represent  it  in  such  a  light  to 
the  king  of  France,  his  master,  as  he  imagined, 
would  induce  him  to  send  the  succours  desired. 
Upon  his  return  to  Venyiilles,  where  Drum- 
mond  went  with  htm,  Drummond  went  to 
Rome,  as  he  said,  at  the  desire  of  the  French 
court,  to  persuade  the  Pretender  to  send  his 
•on  to  France.  Accordingly  he  did  persuade 
bim  to  do  it;  but  Drummond  returned  to 
France,  before  the  Pretender's  son  left  Rome. 
After  Drummond  went  to  Paris,  he  came  to 
London,  to  acquaint  the  friends  of  the  Pre- 
tender in  England,  that  the  kins^  of  France  was 
determined  ^  send  over  a  bouy  of  troops  in 
the  sppng.  This  came  to  my  knowledge  by 
two  letters  from  Drummond ;  the  one  written 
from  Paris  in  December,  and  the  other  written 
from  London.  The  first  letter  he  sent  over 
was  not  forwarded  in  time  to  my  k>rd  Traquair ; 
but  when  Drummond  returned,  he  found  it 
lying  here:  he  inclosed  it  in  another  letter; 
and  they  both  came  to  my  lord  Traquair's 
hands  at  Edinburgh.  In  the  first  letter,  be 
mentioned  his  intended  journey  to  Rome:  in 
the  second,  he  mentioned  his  return  to  Paris, 
and  the  reason  of  his  coming  to  London ;  and 
that  he  found  the  Pretender's  friends  there  tery 
backward:  that  with  difficulty  he  had  per- 
suaded them  to  agree  to  the  French's  landing. 
In  this  letter,  there  were  a  ^reat  many  con- 
tradictions and  absurdities,  m  regard  to  the 
landing  a  body  of  troops  in  Scotland  and  Eng- 
land at  the  same  time.  It  particularly  men- 
tioned, that  earl  Marshal  was  to  command  the 
9,000  men  that  were  to  come  from  Dunkirk  to 
Scotland ;  and  at  the  end  of  tl^e  same  letter  be 
says,  *<  But  1  do  not  know  how  my  lord  Mar- 
shal is  to  be  equipped ;"  which,  with  other  oir« 
cumstances,  determined  us  to  writ^  a  letter  In 
DmmmoAd,  to  d«ire  him  to  txpbdn  himirtfc 


My  lord  Perth,  and  m^  lord  Tnqnair,  shewed 
roe  the  letter,  and  deaired  1  would  prepare  a 
letter  to  Drummond,  desiring  him  to  explain 
himself.  Accordingly  1  wrote  a  letter  in  their 
presence,  which  they  both  signed;  and  I  be- 
lieve, I  cannot  say  positivelv,  thai  1  si^ed  ic 
myself.  This  lelter,  as  my  lord  Traquaur  said, 
was  sent  to  London,  to  be  forwarded  to  Drum  • 
mond  at  Paris ;  but  the  person  to  whom  the 
letter  was  delivered  In  London,  wrote  to  Drum- 
mond, and  told  him,  that  such  a  letter  was  in 
hia  bands ;  and  desiring  to  know,  whether  he 
should  send  it  to  him  at  Paris  or  not.  Dmm- 
mond  said  in  answer,  That  he  should  not  send 
the  letter,  lest  it  should  be  intercepted ;  but  de- 
sired he  would  burn  it. 

Mr.  NoeL    What  time  was  this P 

J.  Murray.   In  the  month  of  January  174S. 

Mr.  No€L  AcGOtdiug  to  what  stile  ? 

J.  Murray.  It  was  in  the  vear  1749,  not 
lonir  before  the  intended  embarkation  at  Dun- 
kirk. 

BIr.  Noel    When  was  that  T 

J,  Murray.  To  tho  best  of  my  memory,  ia 
1749. 

Mr.  Noel.  Be  pleased  to  recollect  the  time  ( 
because  it  is  very  material. 

J.  Murray.  It  was  about  two  months  be* 
fore  the  intended  invasion. 

L.  H.  S.  You  may  possibly  recoiled  the 
time  from  the  other  cutsumstances.  Do  you 
remember  the  year  of  the  battle  of  Dettingen  f 

J.  Murray.  I  believe  it  was  in  the  year  1749* 

Mr.  NoeL  How  long  was  this  after  the  bat- 
tle of  Dettingen,  that  yon  <P«sk  off  Or  wan  it 
in  the  January  before,  or  after  the  battle  f 

J.  AffnToy.  I  believe  it  was  the  January 
folk>wbg. 

Mr.  NoeL  It  would  be  proper  for  yon  to 
recollect  from  these  circumstances,  if  you  can, 
whether  it  was  in  January  1743,  or  1744,  ac- 
cording to  the  Scotch  stile  P 

J.  Murray.  January  1744,  by  the  Scotch 
sUle.  In  two  weeks  after,  there  was  another 
letter  came  from  Drummond,  consisting  of  a 
few  lines  only,  wherein  he  said,  that,  m  all 
probability,  blefore  that  letter  came  to  band, 
the  Pretender's  son  would  be  landed  in  Eng^ 
land,  with  the  troops  under  the  command  of 
marshal  Saxe.  From  this  time  to  July  fol- 
lowing, so  far  as  came  to  my  knowledge,  there 
were  no  accounts  from  abroad.  It  was  pro« 
posed  to  me,  as  I  had  then  an  intentioo  that 
summer  of  gomg  to  Flanders  to  see  the  army, 
that  I  should  ^  the  length  of  Paris,  to  know 
ia  what  situation  their  slairs  then  stood.  The 
first  time  I  declined  it;  but  was  afterwards 
brought  to  sgree  to  it,  upon  being  ahewed  a 
letter  of  Mr.  Semple,  whereio  he  nMe  a  num* 
her  of  excuses  for  the  intended  invaskm's  not 
taking  effect;  and  desired  fresh  assurances 
from  Scotland,  and  that  endeavours  should  be 
osed  in  Englaiid :  upon  which  I  was  piowsil 
to  go.  We  then  thought  it  extremely  aecca- 
sary  that  we  ahould  know  upoa  what  fbotiag 
thinffs  really  were.  I  aecordingiy  caaftt  to 
LsiMtn,aaafirQna(heona  I  fftat  la  ihaarsBf 
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IB  FUodetf ,  fteid  only  a  tew  dayt  tbere,  and 
llien  I  went  to  Hollaod,  and  from  tbeDce,  in  a 
private  manner,  to  Paiii.  When  1  went  to 
nrifl,  I  was  infrodnced  to  the  Pretender's  ton 
by  Drammond  and  Semple.  The  first  time  I 
saw  him,  so  far  as  I  can  remember,  there  was 
nothing  essential  passed.  I  desired  to  see  him 
in  prirate ;  which  I  accordingly  did  the  next 
day.  My  design  was  to  represent  to  him,  that 
I  thought  the  persons  employed  by  him  at 
Fsris  were  impcKring  noon  him  ;  and  that  they 
bad  no  other  intention  ont  to  ser?e  themsdves, 
to  keep  up  the  spirits  of  the  party  in  Britain, 
and  thereby  make  themseWes  necessary  to  the 
party.  With  this  intent,  I  explained  the  letter 
wrote  by  Drummond,  endear oured  to  shew  Uie 
contradictions  in  it,  and  that  Drummond  en- 
deavoured to  serve  himself,  and  not  him.  He 
■aid  at  that  time,  he  was  determined  to  come 
to  Scotland. 
Mr.  NoeL  Whom  are  yon  speaking  of  P 
J.  Murray.  The  Pretender's  son.  He  men- 
tioned the  sssociation  ;  and  said,  he  was  de- 
termined to  come  into  Scotland,  and  did  not 
doubt  but  the  king  of  France  intended  an  inva- 
sion in  the  spring;  but  that  he  was  then  pre- 
paring  for  it,  and  intended  to  execute  it  as  soon 
as  the  campaign  was  over  ;  aud  that,  if  he  did 
not  do  it  before,  he  was  determined  to  eonae 
into  Scotland.  I  endeavoured  to  shew  him, 
that  the  undertaking  was  desperate ;  and  that 
he  eould  not  propose  having  above  4  or  5,000 
men,  supposing  all  the  friends  he  could  expect 
should  be  ready  to  join  him :  and'  it  was  seen 
afterwards,  that  he  had  not  so  many.  Not- 
withstanding which,  he  insisted  upon  cominflf. 
1  was  so  much  against  it,  that  I  spoke  to  sir 
Thomas  Sheridan,  a  person  who  lived  with  him 
lor  many  years,  and  told  him  of  the  danger  of 
such  an  attempt ;  and  that  it  would  be  the  ruin 
of  many  families,  and  the  destruction  of  the 
country.  Sir  Thomas  Sheridan  said,  he  would 
endeavour  to  oersuada  him  against  it  %  and, 
upon  his  arrival  in  Scotland,  told  me  he  had  ; 
bot  to  DO  purpose,  khtt  staying  a  few  days 
ill  Paris,  I  returned  to  Scotland,  where  1  gave 
an  acooiut,  not  to  all,  bnt  to  some  of  the  per- 
aons  eoDoemed  in  the  Memorial,  of  what  had 
passed ;  and  every  body,  but  my  lord  Perth, 
declared  against  the  Pretender's  son  coming 
into  Sootland  :  upon  wbidi  I  wrote  a  letter  to 
bin,  renresentini^  the  opinion  of  his  friends  in 
Sootlanu,  and  setting  forth  the  bad  conseuuences 
if  such  an  nndertoking.  This  letter  I  corn- 
milted  to  the  care  of  a  gentleman  who  was 
going  to  London,  in  tlie  month  of  January 
ir45,  Scotoh  stile.  This  was  neglected  to  be 
forwarded,  and  was  returned  to  me  in  the 
month  of  Aoril  following.  1,  notwithstanding, 
•ndeavourco  to  forward  that  letter  several 
times ;  and  there  having  been  occasion  to  send 
from  the  west  of  Scotland,  by  my  lord  Perth's 
neana,  the  packet  was  sent  to  France;  but 
cmild  not  amve  in  time,  before  the  young  Pre- 
tender set  out  In  June,  I  received  a  letter 
linom  the  young  Priiender,  wherein  he  said, 
1m  wis  fnliy  rvolvid  and  dflarmined  to  come 
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into  Scotland ;  aad  that  he  was  to  set  out  in 
June,  and  proposed  to  come  to  the  west  of 
Scotland  ;  and  appointed  signals  for  his  land- 
ing. Upon  the  receipt  of  this,  I  sent  it,  by 
an  express,  to  my  Icurd  Perth ;  desiring  him 
to  forward  the  letter,  or  the  contents  of  it,  to 
Cameron  of  Lochiel's  house,  because  1  began 
to  reflect,  that  it  would  be  necessary  some  me* 
thods  should  be  token  to  inform  the  gentlemen 
in  the  Highlands,  who  were  soppwed  to  be 
ready,  and  to  see  if  they  approved  of  it. 
Upon  that,  I  went  to  Cameron's  house  of  Lo- 
chiel ;  who  told  me,  that  he  had  sent  bis 
brother  doctor  Cameron,  with  a  copy  of  that 
letter,  to  the  noble  lord  at  the  bar.  Doctor 
Cameron  returned  the  next  day,  and  said  he 
had  accordingly  ffone  to  the  noble  lord's 
house ;  that  he  had  toM  him  he  had  business 
of  consequence  to  impart  to  him^  and  that  he 
had  token  his  promise  to  mention  nothing  of 
what  was  to  pass  between  them  :  upon  which, 
he  shewed  my  lord  Lovat  a  copy  of  the  letter. 
1  cannot  say  these  were  the  very  express 
words :  bot  it  was  to  this  effect :  upon  which, 
the  noble  lord  at  the  bar  declared.  That  it  was 
a  foolish  and  rash  undertaking ;  and  that  he 
should  not  land ;  and,  if  he  did,  that  none  of 
the  men  would  join  him.  And  this  is  what 
Dr.  Cameron  told  me.  And  it  was  the  opH 
nion  of  all  those  of  the  Highlands,  that  be 
should  not  land,  bat  return.  They  desired  I 
would  write  a  letter  of  the  opinion  or  those  jj^en- 
tlemen  to  the  Pretender,  end  of  the  bad  situa* 
tion  the  country  lay  under ;  and  to  desire,  as 
their  utmost  wishes,  that  he  would  return  to 
France ;  which  letter  I  did  write :  I  wrote  twe 
of  them,  and  committed  them  to  the  care  of  a 
gentleman ;  and  which  letters  he  received  ^pon 
the  island. 

Mr.  Noel,  Who  received  them  f 

J.  Murray,  The  Pretender's  son.  The 
first  notice  1  had  of  hi*  landing  was  by  an 
anonymous  letter  that  1  received  about  a  week 
after.  It  did  not  say  expressly,  that  the  Pre- 
tender was  landed ;  but,  by^  the  words  of  it,  I 
judged  it  was  so.  I  was  desired  to  come  to 
the  house  of  lord  John  Drummond :  there  I 
understood  that  he  was  landed  ;  and,  in  a  little 
time  fl^Fter,  joined  him,  at  the  house  of  Mac 
Donald  of —upon  the  west  coast.  Ab«>ut 
ten  days  afler  that,  he  erected  a  sUndard  in  a 
place  called  Glengarie ;  where  he  was  joined 
by  the  Camerons,  the  Mac  Donalds  of  Kep- 

poch,  and  a  few  of  the  Mac  Donalds  of 

With  those,  he  marched  to  the  house  of  Mac 
Donald  of  Glengarie.  There  was  a  gentle- 
man of  the  name  of  Fraser  of  Gortuleg,  whom 
he  there  applied  to,  and  the  laird  of  Lochiel, 
as  being  persons  acquainted  with  the  noUe 
lord  at  the  bar.  Locbiel  told  me  there  wan 
such  a  person  there ;  that  there  were  two 
commissions  granted  by  the  oM  Pretender  in 
ftivour  of  the  noblb  prisoner,  which  he  desired 
the  young  Pretender  to  send.  Accordingly,  I 
asked  him  for  those  commisswns.  He  said  they 
were  in  a  trunk,  with  other  papers,  which  he 
bad  left  np  tbeconntry,  by  reason  of  the  ap- 
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Blotch  of  genertl  Cope,  who  was  then  expected 
lo  the  country  ;  but  deiired,  it  the  tame  time, 
that  Mr.  Kelley  niigbt  write  a  comroiatioo ; 
whether  it  was  of  lieittenant-general,  or  no,  1 
cannot  aay  ;  but  1  caw  the  comioission  written 
by  Mr.  Kelley.     I  waa  also  to  naake  an  apolo^ 
to  my  lord  Lovat,  why  the  orifl^inal  comrais- 
aiont  had  not  been  aent.     Wither  I  made 
the  apology  ferbally  to  Mr.  Frater  of  Gor- 
taleg,  or  whether  1  did  it  by  letter,  1  cannot 
•ay.    I  did  not  see  it  put  into  the  packet,  or 
sent ;  and  1  did  not  inquire  whether  he  had 
received  it,  bccaiuie  1  did  not  doubt  of  the  thing, 
ilglter  the  arrival  of  the  Pretender's   son  at 
Edinburgh,  nothing  material   relating  to  the 
noble  lora  at  the  bar  happened  between  the  last 
time  I  spoke  of,  and  the  time  of  his  arrival 
there.    Some  time  afler  the  battle  of  Preston- 
Fans,  Cameron  ef  Locbiel  came  to  me,  and 
toM  roe,  that  one  Hugh  Eraser,  who  had  been 
derk,  or  servant  in  some  capacity,  to  my  lord  \ 
at  the  bar,  bat  waa  then  an  attorney  at  Edin- 
horgh,  he  waa  a  fit  person  to  seud  to  my  lord 
Lavat,  to  desire  him  to  send  out  his  dan.    I 
agreed  that  he  should  go;   and  he  had  in- 
iliriioiiona  ao  to  do.    Whether  1  wrote  to  my 
lord  Lovat  by  Hugh  Eraser,  or  no,  I  cannot 
reeolleet;  very  probably  1  did ;  but  cannot  say 
pOMtively  1  did.    The  next  thbg,  in  regard  to 
tin  noble  ktrd  at  the  bar,  that  happened,  was 
upon  the  return  of  the  Highland  army  from 
JDerby  to  Glasgow.    There  this  Hugh  Fnser 
cane  to  Glasgow. ;  and  this  was  the  first  time 
J  ever  law  him  after  be  left  Edinburgh.    He 
aune  at  that  time,  aa  he  said,  from  Perth,  and 
wan  tent,  by  the  master  of  Lovat,  to  procure 
anna  for  a  few  men  which  he  had  under  bis 
eommand,  and  to  know  wliere  he  should  join 
the  army.    It  was  then  proposed  to  write  to 
my  kird  the  prisoner  at  the  bar,  to  endeavour 
lo  persuade  him  to  appear  public! v  in  fiivoor  of 
the  Pretender.    This  was  agraed  to,  and  the 
letter  was  wrote  by  Cameron  of  Lochid,  and 
aiffned  by  him,  Cumie  Mae  Pherson,  and  my- 
adf.    This  letter  was  delivered  to  Hugh  Fraser, 
with  one  that  was  wrote  by  the  Pretender's 
son  himself,  a  letter  of  compliment.     I   do 
not  remember  that  there  was  any  commission, 
•r  any  thing  sent,  save  these  two  letters,  and  a 
letter  which  1  wrote  tu  the  roaster  of  Lovat, 
which  was  sent  by  Hugh  Fraser. '  If  there 
were  any  more  sent,  it  is  more  than  I  can  re- 
member.   Hugh  Fraser   at  the  same  time 
asked,  if  there  had  not  been  a  patent  mnted 
by  the  old  Pretender  to  create  my  lord  Lovat  a 
duke:   to  which   Lochid  answered,  That  if 
there  had  been  any  such  granted,  it  was  in  the 
hands  of  his  father  John  Cameron,  who  was 
then  at  Dumblain.     It  was  fer  this  reason  that 
1  did  not  address  this  letter  or  |iacket  to  my 
Jord  Lovat ;  but  left  that  to  the  management  of 
iiiigh  Fraser,   if  he  shonM  find   the  patent 
creating   my  lord    Lovat  a  duke,    when  he 
should  Goone  to  Dumblain.    Hugh  Fraser,  ft 
the  same  time,  answered.  That  mv  lord  I^ovat 
had  made  a  pro(M)sal,  that  lord  John  Dnim- 
mund  (it  waa  either  he,  or  my  lord  JSt|iithaUani 

1 


who  then  commanded  at  Perth,  Or  perhapa 
both  of  them)  sliould  march,  with  the  troops 
under  his  command,  lo  Inverness,  and  bnag 
with  him  some  more  people  of  his  own.  Tha 
proposal,  if  it  came  from  my  lord  Lovat*  .■ 
as  Hugh  Fraser  said  it  did,  was  a  very  judidoos 
one ;  and  my  lord  Lovat  must  have  desirad  it 
to  cover  his  country  from  the  troope  then  under 
lord  Loudon*s  command,  as  my  lord  Lovat  had 
left  Inverness  some  little  time  before  that. 
And  the  next  thing  that  occurs  to  me,  with  re- 
spect to  the  noble  lord  at  the  bar,  is,  that  while 
I  was  at  Inverness,  1  recdved  a  letter  from  tb^ 
hands  of  Fraser  of  Gortoleg.  This,  he  aaid, 
came  from  ray  lord  Lovat ;  but  wrote  to  aae 
seemingly  in  some  clerk's  hand.  This  letter 
was  produced  ;  but,  one  paragraph  of  it  bdng 
very  remarkable,  I  asked  Gortuieg  the  mean- 
ing of  it;  and  he  said.  That  my  lord  Lovat 
was  desirous  of  having  that  patent  creating  hiaa 
a  duke,  which  he  expected  some  time  before. 
I  add,  that  1  had  no  such  patent ;  and  toU 
him,  that  he  ought  to  put  my  hnrd  Lovat  off 
from  any  such  expectation. 

Mr.  Aoel.  You  suid,  that  this  letter  came  to 
you  at  Inverness;  pray  when  did  it  oome  to 
yon? 

/.  Murray.  It  was  in  the  end  of  Fcbraary^ 
or  tieginaing  of  March. 

Mr.  NoeL  In  what  year? 

J.  Murray,  In  the  year  1746. 

Mr.  Noel.  According  to  the  Scotch  atilef 

J.  Murray.  Yea.  I  had  no  occasion  either 
to  see  or  biw  from  the  lord  at  the  bar  fron 
that  time  for  some  weeks  after  the  battle  of 
Culloden ;  and,  when  in  company  with  Lochid^ 
I  was  informed,  that  mv  lord  Lovat  waa  ia  that 
country,  and  that  he  lay  at  the  place  cdled 
Gleamdy ;  and  there  was  a  boat  sent  to  bring 
lord  Lovat  to  the  other  ude  of  the  lake» 
where  a  meeting  had  been  proposed  by  Lochid. 
I  bdieve  that  meeting  was  acddentd  in  re* 

Erd  to  the  noble  lord  at  the  bar,  becaasa 
ichiel  expressed  great  satistactwn,  that  they 
should  have  lord  Lovat's  advice  and  — i-*—*^ 


Another  reason  which  induced  me  to  think  so 
was,  that  Cameron  sent  a  servant  with  two 
horses,  to  procnre  wine  and  spirits  from  Beau* 
fbrt,  lord  Lovat's  seat,  there  bdng  neither  in 
that  part  of  the  country .  Cameron  of  Lochiel, 
with  some  others,  and  I,  came  to  the  placa 
where  lord  Lovat  was:  lie  was  then  npon  tha 
side  of  a  lake. 
Mr.  Noel.  What  is  the  name  of  that  place  f 
J.  Murray,  I  heard  it  is  cdled  Moral,  or 
Morldg ;  but  whether  that  is  the  real  plaoe,  I 
cannot  say.  The  first  night  we  were  together, 
or  rather  the  only  night  that  I  was  there,  1  do 
not  remember  that  any  thing  malerid  passed ; 
but,  in  general,  we  tdd  my  lord '  Lovati  thai 
therejras  a  meeting  to  be  the  next  day ;  and 
th^jjgme  should  be  very  prond  of  hia  advice. 
AcGor^iogly,  the  next  day  there  was  a  maatiag 
of  about  twdve  or  thirteen  gentlemen,  mhtn 
vre  did  dedre  the  noble  prisoner  at  the  bar  to 
give  his  opinion.  There  were  iiresent  Camtfam 
of  Lochid,  Barisdda,^oba  Key  Aavait,  dd 
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Okiibackett,  Dr.  Cameron,  and  a  nephew  of 
Kqipoch's,  and  tome  few  others.  I  canuot 
particularly  remember  them  all. 

Mr.  Noel.  You  hare  not  said  whether  the 
Mble  lord  at  the  bar  was  there  ? 

-J.  Efurray,  Yea :    lie  was  at  that  meeting. 

Mr.  NoeL  Did  you  tee  him  there  ? 

J.  Murray,  Yea.    I  propoaed  in  that  meet- 

Sgf,  thai  my  lord  LoTat  should  ^ve  hii  opinion. 
V  lord  Lorat  said,  that,  in  bis  opinion,  the 
ooty  thing:  foi'  the  gentlemen  there  to  do, 
wn,  to  raise  a  competent  number  of  men 
la  inrotect  their  country,  families,  and  cattle, 
and  endeaFoor  to  defend  themselves. 

Mr.  Noel.  To  protect  their  conntry  !  from 
wbatf 

J.  Murray.  To  protect  or  defend  their  coun- 
try firom  the  king's  forces,  who  were  then  at 
laf emess :  there  were  do  other  fbrcet.  The 
Bamber  of  men  then  proposed  to  be  raised  was 
^,000,  or  3,500 ;  u  compact  body,  whom  it  was 
aasy  to  tind  provisions  for.  This  proposal 
was  agreed  upon ;  and  the  particular  number 
of  men  that  each  gentleman  should  bring 
was  agreed  upon.  Among  the  others,  the 
dan  or  the  Fraaers  was  named  for  400,  to  be 
commanded  by  the  master  of  Lo?at:  but 
BBj  lord  Lo?at  himself  would  not  answer  for 
Ilia  son ;  but  required  Lochiel  to  ansiivr  for 
biiD.  My  lord  LoTat  said,  that  he  was  an  old 
num,  and  not  able  to  do  any  thing  himself;  and 
that  be  would  not  answer  for  hisson*s  abilities ; 
bat  desired  tbev  would  let  Lochiel  answer  f(»r 
him :  and  that  he  did  not  doubt  but  he  would  do 
it.  Lochiel  accordingly  answered  for  him. 
There  was  a  sum  of  money  distributed  there, 
and,  1  think,  about  seventy  looisdors  given  to 
fhm  fenrant  of  my  lord  iJoTat,  to  carry  to  his 
•as,  as  ten  days  pay  for  the  400  men  which  be 
wasto  bring  out 

Mr.  NoeL  Was  my  lord  Lovat  present,  or 
■ot,  at  the  time  you  speak  of,  when  that  money 
Waa  given  to  his  servant  ? 

J.  Murray,  I  cannot  say  positively  whether 
my  lord  Lovat  saw  the  servant  get  the  money ; 
hut  it  was  distribnted  by  a  person  who  was  my 
dark ;  and  my  lord  Lovat  was  at  the  other  end 
af  the  room. 

Mr.  NoeL  Was  it  in  the  same  room  ? 

J.  Murray.  Yes:  my  lord  Lovat  was  in  the 
aaoM  room  that  the  money  waa  distributed  in. 
There  were  several  persona  there,  to  whom 
aaoney  was  paid. 

Mr.  Noel,  Can  vou  name  the  servant  who 
teorived  it  for  lord  Lovat  ? 

J,  Murray.  No :  I  think  be  wai  called  the 
aleward  of  my  tord  Lovat. 

Mr.  NoeL  From  whence  came  the  money  f 

/.  Murray.  From  France. 

Mr:  NoeL  What  was  the  sum  that  came 
firom  France? 

/.  Murray*  Thirty-five  thousand  looisdors  at 
thai  time. 

ProdamatioD  waa  made  for  ulence. 

Aftaf  this  meeting  was  over,  to  far  as  1 
bar,  I»  wHh  Lechiel,  croaaad  over 
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to  the  opposite  side  of  the  lake ;  and  my  lord 
Lovat,  as  I  understood,  and  he  himself  pro> 
posed,  remained  there  all  that  night.  Four 
or  five  days  af\er,  I  had  occaaion  to  be  at  a 
place  calfed  Glendesherrie,  when  my  lord 
Lovat  was  on  the  opposite  side,  at  a  house 
formerly  belonging  to  the  brother  of  Loc£id. 
I  went  there  to  my  lord  Lovat  the  next  day, 
with  no  intention  to  speak  to  him  of  boai* 
neas ;  but  upon  seeing  his  servant,  to  whom 
the  money  was  given,  L  asked  him,  when  ha 
intended  to  send  the  servant  away  with  lit 
He  said,  he  should  go  that  day,  or  the  next ; 
and  then  called  a  person  who  waa  called  hia 
secretary;  and  desired  him  to  write  a  letter 
to  the  master  of  Lovat,  in  my  name :  bat 
what  were  the  contents  of  the  letter,  or  that  1 
saw  it,  I  cannot  remember ;  but  I  took  it  ia 
general,  that  the  contents  of  the  letter  were 
to  give  the  master  of  Lovat  the  reason  why  the 
money  i|ps  sent.  I  did  not  then  stay  above  aa 
hour  er  two  with  my  lord  Lovat,  but  returned 
to  Lochiel.  What  was  agreed  upon  at  the 
meeting,  and  propoaed  to  be  done,  did  not  take 
effect  so  soon  as  waa  expected ;  ndther  indeed^ 
was  there  above  4  or  500  men  ia  the  wliole^ 
that  met,  about  ten  days  after  the  time  fiiat 
proposed ;  that  handful  of  men  were  two  daya 
at  LochiePs  house  before  the  king's  troopa 
marched  northwards,  in  pursuit  of  them :  upon 
intelligence  that  the  king's  troopa  were  on  their 
march,  two  men  were  mered  out,  to  sea  what 
number  of  men  there  were;  and  if  we  could 
make  any  head  :  they  saw  a  great  nomber  of 
men  ;  upon  which  we  retired  to  the  bead  of 
the  lake ;  wheo  it  waa  determined,  that  wo 
should  disperse,  and  every  one  do  the  beat  lie 
could  for  himself.  From  thence  I  went  into 
the  country  that  belongs  to  the  clao  Ronald, 
where  I  received  a  few  lines  by  a  young  man, 
who  said  he  was  servantto  my  lord  at  the  bar ; 
wherein  he  said.  It  was  necessary  for  him  to 
have  a  watch  or  guard  to  attend  him,  of  22 
men,  and  a  lieutenant;  and  desired,  that  I 
might  lend  him  money,  to  pay  those  men  SO 
days  pay,  I  think  it  was.  I  do  not  remember, 
that  1  wrote  an^  anawer  to  this  letter,  because 
I  had  no  pen,  mk,  or  pa^r :  but  I  gave  the 
servant  15  louisdors,  having  then  not  much 
money ;  and  desired  him  to  give  it  to  my  lord 
Lovat.  After  that  I  had  a  message  from  the 
noble  lord  at  the  bar,  by  one  Bishop  Mac- 
Donald,  desiring,  that  I  would  see  him  be- 
fore I  left  the  country;  but  so  far  aa  I  re- 
member, it  waa  nothing  farther  than  compli- 
ments. Since  that  thne  till  yesterday,  1  never 
had  the  honour  to  see  the  noble  k)rd  at  the  bar, 
nor  had  any  ietteri  from  him,  nor  corresponded 
with  him. 

Mr.  NoeL  Were  the  15  buis-d'ora  that  you 
sent  to  my  lord  Lovat,  part  of  the  Ftaich 
money  that  was  landed  there  T 

J.  Murray.  Yes,  it  was  part  of  the  French 
money. 

Mr.  NoeL  My  lords,  be  has  told  your  lord- 
ships already,  that  the  men  that  were  to  be 
'  were  to  defend  the  country  against  the 
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Idiig'a  forces :  now  I  beg  to  knoir,  whether  it 
WAS  meotiooed  at  thtt  meetiof ,  wh«re  these 
neo  were  to  march,  or  where  to  reDdesTOOs  T 

J.  Murray,  It  was  proposed,  that  the  ge- 
neral rendezfoot  should  be  near  to  the  house 
of  Keppoch.  Locbiel's  people,  Bansdale,  arid 
Ttanronald's,  were  to  have  rendezTOUfed  upon 
the  lake,  about  two  miles  above  Locbiel's 
house,  and  then  to  proceed  to  the  general  ren- 
dezvous, by  Locbiel's. 

Att.  Ccn.  Pray,  had  you  any  blank  letten 
from  the  young  Pretender,  after  be  came  to 
England  ;  or  that  were  sent  to  you  ? 

J,  Murray,  I  had  letters  that  were  sent  to 
roe,  and  were  not  directed,  but  left  with  me,  to 
deliver  to  such  persons  as  1  thought  williag  to 
support  the  cause. 

Att,  Cen.  Please  to  give  an  account  to  my 
lords,  what  those  letters  were,  and  the  import 
of  ihem. 

J.  Murray.  1  do  not  remember  the  ezact 
number  of  letters,  but  I  did  receive  a  number 
of  letters ;  they  were  not  directed,  but  lelt  tu 
be  directed  to  such  people  in  Scotland  as  were 
thought  the  best  friends  to  the  Pretender,*  and 
^proper  to  cultivate  a  party  for  him  in  the 
country. 

Att.  Gen,  Please  to  give  an  account  to  my 
lords,  at  what  time  these  letters  were  delivered 
to  you,  and  by  whom. 

J.  Murray,  There  were  some  of  the  letters, 
ttther  two  or  three  of  them,  that  1  brought  with 
me  from  Paris ;  and  the  others  were  sent  to 
me ;  but  who  delivered  them  to  me,  I  cannot 
particularly  remember. 

Att.  Cen.  Please  to  mention  to  my  lords, 
who  delivered  you  the  letters  you  received  at 
IWs. 

J,  Murray,  The  young  Pretender  himself. 

Att.  Gen*  What  viere  the  directions  he  gave 
then? 

/.  Murray.  There  was  a  credential  attached 
to  every  letter ;  and  they  were  to  be  delivered 
to  such  persons  as  were  disposed  to  promote  his 
interest  in  the  country. 

Att,  Cen,  And  what  was  the  meaning  of  the 
credential  ?  Was  it  signed  by  the  young  Pre- 
tender, or  by  any  body  ? 

J.  Murray.  Yes,  by  him. 

Att.  Gen.  Please  to  give  an  account  to  my 
lords,  to  whom  you  delivered  those  letters. 

/.  Murray.  One  of  those  letters,  together 
with  the  credential,  I  delivered  at  Edinburgh, 
to  the  laird  of  Mac  Leod. 

Att.  Gen.  Please  to  give  an  account  to  my 
lords,  to  whom  you  delivered  any  of  those 
letters. 

J.  Murray.  There  was  another  of  those 
letters  sent  to  sir  Alexander  Mac  Donald. 

Att,  Gen,  You  say  it  was  sent;  then  you 
did  not  deliver  it  yourself  f— J.  Murray.  No. 

Att,  Gen.  Do  you  know  whether  it  was 
leceived  or  no  ? 

J.  Murray.  No,  I  never  heard  it  was. 

Att.  Gen.  Please  to  give  au  account  to  my 
lords,  of  any  other  of  these  letters  which  yoo 
delivered. 


J,  Murray.  The  other  letters,  so  far  as  I  can 
remember,  were  put  into  the  costody  of  Lo- 
chiel,  who  was  the  proper  person  to  send 
them  to  the  people  who  were  to  have  them :  as 
to  those  who  had  them,  f  cannot  distinctly 
name  them  all ;  but  my  lord  Perth  had  one^  1 
am  sure. 

Att.  Gen.  Wliat  time  was  it,  that  those  se- 
veral and  respective  letters  were  delivered  ? 

J.  Murray.  They  were  delivered  in  the 
mouths  of  November  and  December,  1744. 

Att.  Gen.  Was  that  after  the  time  you  came 
from  Paris  ? — J.  Jlfarrsy.  Yes,  it  was. 

Att.  Gen.  Were  they  delivered,  in  order  to 
forward  the  intended  invasion  from  Fnuicey 
which  you  gave  an  account  of  before  ? 

J.  Alurray.  They  were  designed  by  the 
Pretender  as  letters  to  be  given  to  people  who 
were  most  his  friends,  to  Imow  whether  or  no 
they  were  ready  to  join  him ;  and  the  cr«le»- 
tial  annexed  was  for  them  lo  liorward  bb  inters 
est  in  the  country. 

Mr.  Noel.  You  have  told  ns,  that  a  eompa* 
tation  was  mpule  at  that  meeting,  of  the  num- 
ber of  men  that  could  be  raised ;  please  to  give 
an  account  to  my  lords,  whether  any  particular 
person,  and  who,  mentioned  the  number  of 
troops  that  might  be  raised  ? 

J.  Murray.  It  was  the  general  opinion,  that 
3,000  men  should  be  raised;  and  my  lord 
Lovat  said,  that  such  a  number  woukl  be 
sufficient. 

Mr.  Noel.  Did  be  mention  any  proportioa  of 
men  that  were  to  be  raised  by  the  master  of 
Lovat? 

J.  Murray.  He  mentioned  400  Frasen,  Id 
be  ifised  by  (he  master  of  Lovat. 

£.  U.  S,  Gentlemen  of  the  House  of  Com- 
mons, have  yoo  done  with  the  examination  of 
this  witness  f 

Att.  Gen.  My  lords,  we  have  done  with  this 
witness  at  present. 

L.  H.  S.  My  lord  Lovat,  the  Managers  lor 
the  House  of  Commous  declare,  that  they 
have  done  with  this  witness  at  present:  will 
yotnr  lordship  ask  him  any  ouestions  f 

Lord  Lovat.  My  lords,  1  beg  leave  to  tell 
your  lordships,  that  1  am  the  most  incapable 
man  of  the  three  kingdoms  to  make  my  de- 
fence, because,  as  I  mentioned  to  your  lord- 
ships before,  1  waot  both  my  sight  and  mv 
hearing ;  and  I  therefore  begged  of  your  lord- 
ships to  alk>w  my  counsel  to  examine  my  own 
witnesses,  rnd  counter- examine  the  witnevee 
against  me;  but  your  lordships  were  not 
pleased  to  allow  that.  Yonr  lordships  are 
much  more  capable  of  examming  the  wit- 
nesses than  I  am  ;  and  therefore  1  shall  refer 
it  to  your  lordships ;  and  beg  leave  to  rit  down. 
I  will  ask  this  witness  no  (|uestions  now. 

Lord  Talbot.  My  lords,  I  beg  leave  to  ask 
this  question :  Did  you  voluntarily  surrender 
yourself  to  the  king's  forces  ?  or  were  yon 
taken  by  the  king's  forces  ? 

J.  Murray.  I  did  not  intend,  at  that  parti- 
cular time,  to  surrender  myself ;  and  1  pre- 
some  it  is  not  m^famry  m  me  to  say  now^ 


eaO]  fir  High  Treattm. 

wh«thar  I  ewtx  did  intend  it  or  not :  but  tt  the 
time  that  ilia  party  ot'  dngoaoi  came  to  tbe 
houN  wliere  1  then  wu,  tbe  doon  were  that, 
and  1  wu  in  anch  a  prmliun,  aa  tbat  I  could 
ba*e  killed  two  of  Ibem  mjaelf ;  but  1  nUbar 
ehoae  to  Mbmit  myaelf,  and  throw  dawn  my 

Lord  Taltot.  Kj  lorda,  the  qoettion  that 

*  Tbe  LoadoD  Gueite,  publifbed  by  autho- 
Iherily,  July  9, 1746,  relate!  it  tho*  ■ 


'■  Edinbureh,  June  99. 
"  UpoB  jnrDnnilion  tbat  John  Hurray, 
BravgDlon,  late  aecretvy  to  tbe   Prelender'i 


M,  had  on  Friday  night  dined  at  Kilbucco, 
and  bad  that  night  gone  to  the  houM  of  Mr. 
fluDter  of  PolmDiHt,  who  roanied  Mr.  Mur- 
raj'a  nter;  John  Sotiifa,  aerjeant  in  St. 
Gcorga'i  dragooue,  witb  sereo  priTata  men 
then  nniler  hi*  corantaDd  at  Bn)nghtan,  waa 
OTdcTcd  thilher  with  a  guide  -,  and  yeaterdav, 
at  (farce  o'clock  in  tlie  morning,  he  aeiied  Ur. 
Homy  at  the  houae  of  Polmood,  and  the 
•tme  day  he  waa  brought  befora  the  lord  jiu- 
tkc  clerk,  and  wu  committed  cloae  priaoBer  to 
tbe  eaida  of  Edinburgh.  Upon  hii  eninina- 
tioa  be  declared,  tbat  tbe  Prctender'a  idd,  witb 
SnUivan  and  IVNeal,  both  Iriab,  and  do  other 
peraoo  in  company,  did,  aboot  Ibnr  rtays  after 
lli«  battle  of  CultodeD,  go  alt  from  Hoidart  in 
■a  open  boal,  m  order  W  get  on  board  a  ahip  : 
but  tbat  he  (Bf  urrtv)  being  at  that  lime  india- 
ytwed,  wat  not  able  to  go  with  him.  The 
nid  Hurray  bad  been  tooatly  with  Lochiel, 
and  hii  uncle  major  Kennedy,  and  bis  brother, 
m  k  alarving  way,  lying  on  the  (idea  of  hilli 
all  day,  and  trarelliog  or  wandering  all  nigbl, 
with  aooHla  at  a  mile  or  half  a  mile's  dittance, 
never  daring  to  stay  two  nightt  in  a  place. 
Locbiel  was  rery  ill,  wounded  in  the  bee),  and 
•Uigod  to  uae  a  horae;  and  be  (Murray), 
uuahk  to  bear  fatigue  and  want  any  longer, 
CTMwd  the  hill  without  a  aerrant,  and  came 
by  Honteith  to  the  place  where  be  waa  taken." 
'  Hr.  Juttice  Foater,  in  bia  Crown  Caaca, 
p.  50,  make*  this  obserrationi  "Note,  Tbis 
(rntletnan  waa  made  uae  of  as  an  eridence 
afaioft  lord  Lofat  od  hia  Impeachment.  And 
it  was  auggeated  on  tbat  occaaion,  that  the 
attomey-geoprarii  coafetaiog  the  truth  of  the 
pica  by  warrant  from  bia  majealy,  waa  a  atniu 
of  prerogatiie,  calculated  to  elude  the  force  of 
Am  Act  of  Attainder,  and  to  aerve  the  turn  of 
■aking  Hr.  Murray  an  evidence.  But  wbo- 
«rer  oMMitteretb  that  he  waa  actually  brought 
fccAn  tbe  Iwd  ju->Uc«  clerk  on  the  SSih  day 
«r  Juac,  (fburteen  day*  before  tbe  time  limited 
by  tbe  Am  for  bia  Mrrcndering  waa  expired) 
aad  wa*  tbe  'MUM  dav  by  bim  committed  to 
tbe  caaila  of  Edinbnrgii,  where  b«  wai  kept 
daae  prisoner  till  be  waa  ramored  to  tbe 
Tower;  wboerer eoaatilcTethlhia,muda4nit, 
thai,  witb  wbateter  view  be  might  be  brought 
up  at  Ihia  time,  he  bad  merriy  that  jnAce 
MM  hioi  Mw  by  ki*  nuyeaty'a  order,  which 
«  MM  to*  «  Mtar^  wltMeTV  ba  itouU  ban 
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I  aak  ia,  Wheti|er  he  did,  or  did  xM,  volim- 
larily  sumendar  bimadf ;  aud  whether  bit  in- 
tentioo  waa  |hen  to  aubmit  to  tlie  king's  (cM>cea  f 

J.  Afarray.  I  did  aay,  tbat  it  waa  aoi  my 
intention  then  particularly  to  stUwait  myaelf; 
it  was  not  mv  intention  tin  I  saw  the  dr^;ooiiB. 

Lord  Taliot.  Did  you  use  any  means  In 
make  your  escape  afterwarda  F 


J.iiurr^rDry 
iliat.  I]*i 


rdid. 


Lord  Talt 
ofAll^ance  and  Fidelity  to 


laken  tha  Oathi 

•  kingf 


J.  Murray,  1  n' 

Lord  Talbot.  Did  you  never  Uka  thoa« 
oatha,  or  oaths  of  the  tame  nature  to  any  body 
eke  T—J.  Murray.  No. 

Sir  William  Tongt.  Hy  lords,  we  hope  tiia 
witaas*  shall  not  be  obliged  to  answer  qiM»>' 
tiona  of  thia  nature ;  it  ia  a  queation  tbat  lenda 
toaccnae  himaelfof  faigh-trMson. 

Lord  IVbot.  Hy  lords,  I  did  not  ask  kin' 
any  question  to  aecaae  bimsrif  trfany  erhns 
which  be  bad  not  himself  before  oonAaaed  j 


been  brought  up,  on  the  foot  of  tbe  Act  of 
Attainder,  could  not  be' denied  bim. 

•'  Tbe  intent  of  tbe  Act  wa*  answered  bj> 
hit  being  made  amenable  to  joatiee  belbre  tba 
time  limited  for  bis  surrender.  And  he  being 
keptchMe  prisoner  till  the  day  for  aurrendering 
was  paistid,  it  waa  put  out  of  hia  power  to 
comply  airictly  witb  (he  letter  of  it-;  and  ther^ 
for*  bis  non-compliance  ought  not  to  be  fiMal 
tohim."  See  Rogrr  Johnaon'sCaae,  FoMar, 
p.  4tf,  S(ni^e,  vol.  «,  p.  834. 

The  jud^  aayi  further,  (in  a  Note)  "  I 
have  been  informed  (hat  Mr.  Murray  wu 
DOW  brought  up,  to  obviate  an  abjection  that 
ml)(hl  have  been  made  to  hia  evutence  upon 
tbe  authority  of  lord  DufTut's  Case,  reported 
in  Com,  440,  but  that  case  differetb  from 
tbis.  Lord  Dnfftia  wa*  nut  amenahle  to  jus- 
tice before  tbe  expiration  of  tbe  time  given  by 
tlw  Act ;  nor,  merely  through  his  own  default, 
could  be  :  but  1  doubt  hnA  Duffua's  Case  ai^ 
voured  luo  much  of  tbe  ni»H»UMjiu."  Formtt 

EMiOK. 

As  to  tbe  right  in  Reneral  of  areomplices  to 
a  pardon,  or  to  a  recommendation  to  the  kitig'a 
mercy,  see  Rudd'a  Case,  O.  B.  March  1TT5, 
B.  R.  iaG.3.    Leach'aCrownCaaet. 

Id  that  case  it  appeared,  (hat  a  woman  wba 
waa  oBered  a*  a  wilnca*  agaiitst  the  prisoiwr, 
hoped  and  supposed  that  the  conviction  of  tb« 
prisoner  might  and  would  be  the  meaus  ■>!'  pro- 
curing tlie  pardon  of  the  husband  of  the  pro- 
posed wiinen,  and  tbereupoo  it  was  obJMled 
tbat  ber  testimony  wa*  inadmissible.  Bat  tba 
Court  fAaton,  J.,  ^urland,  B.  and  Olynn,  Seij. 
Rrcoider),  after  elaborate  argument*,  beM  tlitl 
tbe  objection  would  not  go  to  bar  caiKpeteoey, 
though  it  would  go  very  itroofly  to  ber  credit, 
and  her  teatimony  was'accardmgly  taccived. 

See,  also,  in  the  same  book,   Dr.  Dodd*! 
Case,  O.  B.  February   ITTT ;   and  for  mar* 
connected  with  the  eubicet,  Pcake's  Law  of    - 
Evideoce,  c.  3,  ^3,  S,   and  tba  aolhoriliai 
tben«ilcd.    AlnST.ih^  Ifc  * 
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and  M  be  had  before  accutei]  bimaelf  of  tbat 
crime,  this  may  be  nid  to  be  a  coolintialioQ  of 
ic«  but  cannot  be  laid  to  be  a  fresh  accusation. 
I  ibouM  not  haTe  asked  him  the  question,  if 
ha  had  not  before  accuaed  bimiclf. 
L,  H.  S^    Ny  lords,  there  ia  no  reason  to 

rd  your  lordships*  time  upon  this  point ;  for 
gentleman  has  already  answered  the  ques- 
tion. 

Lord  Talbot,  Are  you  at  present  a  prisoner, 
or  under  confinement  ?    * 

J.  JM!tiiTfly.  Yes,  I  am,  and  hare  been  e? er 
•nice  I  cane  to  the  Tower* 

Lord  Talbot,  Are  you,  upon  this  occasion,  a 
voluntary  e?  idence  t 

J.  Munrw.  I  ahouM  he  glad  to  have  the 
iBcaninff  or  thai  quaslion  explauied;  and  to 
know  wbal  is  meant  by  avolnntary  ofideoca. 

Lord  Talbot.  My  loids,  the  meaning  of  the 
•MStioD  is,  whether  the  witness  is  sol  an  evi- 
■CBce  in  hopcaof  npardonf  and  whether,  if 
1m  himieif  waa  pardoned,  he  woold  be  an  tfi- 
denceatallf 

Att.  Geo.  My  lorda,  on  behalf  of  thia  prooe- 
•otion,  I  must  opjpose  that  question's  being 
asked.  The  question,  aa  1  nnderstand  it,  is, 
whether  the  gentleman  under  examinatkm  ia 
a  witness  in  hopes  of  a  pardon  f  and  whether 
be  wouki  be  a  witness,  if  his  pardon  had  been 
obtained  ?  My  lords,  thb  is  a  question,  aa  I  ap- 
prehend, not  proper  to  be  aaked,  because  it  is 
no  question  aa  to  any  matter  of  fact,  at  all, 
but  only  a  question  concerning  what  the  wit* 
ncss  would  dO|  upon  supposilk^n  of  a  fiict  which 
has  not  happened.  I  oo  not  apprehend,  that 
.any  question  can  be  aaked  of  a  witness,  but 
what  concerns  a  matter  of  fact ;  not  what  a 
witness  would,  or  would  not  do,  upon  a  future 
contingency.  The  question  must  tend  to  a 
fact,  and  the  witness  either  is,  or  is  not  cspable 
of  giving  e?  ideiice ;  bur,  my  lords,  to  ask  ques- 
tions of  this  kind,  is  entering  into  the  recesses 
of  a  maii^s  heart,  which  nowdy  has  a  right  to 
enquire  into  ;  and  it  is  such  a  sort  of  question 
as  1  do  not  remember  ever  to  hare  heard  asked 
in  a  court  of  justice:  and,  perhs^,  it  is  what 
the  witness  is  rfcapable  of  answermg ;  for,  till 
tbe  event  happens,  he  canuot  say  what  he 
wouM,  or  would  not  do.  We  therefore  hope 
your  lordships  will  think,  that  this  is  an  im- 
proper question ;  and  that  the  tlmughts,  iocli- 
nations,  or  wishes  of  a  witness  ought  not  to  be 
enquired  into  here,  where  matters  of  fact  only 
are  to  be  tried. 

Lord  Talbot,  My  lords,  I  asked  the  question 
for  tlus  reason,  that  I  might  know  witli  what 
view  his  cFidence  was  given ;  and  so  jiylge  of 
the  credibility  of  it.  Do  you  beliere  your  life 
depends  upou  the  conformity  of  the  evidence 
that  you  shall  give  on  this  trials  to  former  eza- 
roiuatioDS  which  you  have  undergone? 

Sir  William  Yonge,  My  lords,  I  presume, 
without  troubling  your  lordships  with  any  ar- 
gument, that  all  that  has  been  said  by  the 
worthy  manager  who  spoke  Ust  to  oppose  tbe 
former  question,  is  much  more  applicable  to  the 
question  noitpraposed  to  be  asked ;  and,  there* 


fore,  witliout  adding  any  thing  more  why  this 
question  shonkl  not  be  asked,  I  shall  auMnit  it 
to  your  k>rdshipa ;  and  humbly  apprehend,  it 
ia  our  dutv  to  opfiuse  the  asking  of  this  qoestion. 

L.  U,  S,  Gentlemen  of  the  House  of  Com- 
mons, do  you  oppose  this  laat  qneatioa  being 
asked? 

^tt.  Gen,  I  should  beg  that  the  qneatioa 
imght  be  a  little  more  fully  explained ;  I  de 
not  remember  to  have  ever  heard  the  like. 

Lord  Talbot,  My  lords,  the  question  to  mn 
seems  extremely  dear  and  plain;  and  I  h^ 
leave  to  repeat  it  to  your  lordshi|»s ;  and  if 
you  have  any  difficultv  about  it,  I  will  readily 
submit  My  lords,  the  qnestkMi  is,  whether 
you  (the  witness  imder  examination)  bdieve 
your  life  depends  upon  the  confbrmity  of  the 
efklence  you  shall  give  upon  this  trial,  to  your 
former  examinatkma  f  I  suppose  the  gentleman 
waa  examined  as  well  by  the  managers  for  the 
House  of  Commons,  as  their  dork. 

Lord  Ealtfax,  My  lords,  all  that  the  noble 
lord,  who  awed  thia  qoeatMn,  means  by  it,  is 
oompnheoded  in  the  tbrmer  qoestion  that  he 
asked ;  and  tiiat  is,  whether  the  witness  is  i 
Tolnntary  witness,  or  not  ? 

L.  JEf.  5.  The  witness  said,  he  did  not  know 
what  waa  meant  by  tbe  word  *  voluntary ;'  and 
desired  it  might  be  explained. 

Lord  Talbot.  My  fords,  I  urged  the  other 
enestion  only  as  explanatory  \o  that ;  and  aU 
tnat  I  meant  by  it  was  to  know,  whether  the 
witness  at  the  bar  is  governed  by  hope  or  lisar  f 

J.  Murraf,  My  lords,  if  your  lordshipe 
plesse,  I  wilTanawer  the  question  :  I  am  upon 
my  oath,  and  obliged  to  tell  the  truth ;  and  I 
say,  that  poesibljr,  and  very  probably,  had  I 
bc«n  in  another  aitoation  of  life,  f  should  not 
have  appeared  before  your  lordshipa  as  a  wit- 
ness against  the  noble  lord  at  tbe  bar. 

Lord  Talbot,  My  lords,  I  am  extremely  well 
satisfied  with  the  gentleman's  answer  to  the 
question ;  and  it  gives  me  a  much  better  opi- 
nion of  his  evidence  than  I  had  before. 

Lord  Barrington,  My  lords,  I  beg  leave  to 
ask  this  witness  a  question  explanatory  to  the 
last  question.  If  you  had  a  full  panm,  and 
were  at  thia  bar,  and  were  obli|^  to  answer 
upon  oath,  wouM  you  not  have  given  the  aame 
evidence  that  you  now  have  given? 

Lord  Talbot,  My  lords,  I  apprehend  that  n 
only  asking  the  witness,  whether  he  would 
come  here  voluntarily,  and  perjure  himself? 

Lord  Barrington.  My  lords,  the  question  I 
proposed  is  n^  whether  the  witness  would 
come  voluntarily  to  this  bar?  hut  whether,  if 
he  had  a  full  pardon,  and  was  brought  to  this 
bar  (as  every  man  may,  whether  free  or  not 
free),  if  he  bad  a  free  (Mrdon,  and  was  oom- 
pdlecl  to  give  evidence,  whether  lie  wonM 
give  the  same  evidence  upon  oath  aa  he  has 
now  given  f 

Lord  Talbot,  Mj  lords,  this  is  a  question 
that  no  man  alive,  in  thia  gentleman'a  drcom- 
stances,  can  poasibly  anawer. 

J,  Murray,  My  lords,  I  'beg  leave  to  an« 
swcr  the  qoestkm.    If  I  were  in  such  a  sitoa* 
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tioa  at  has  been  now  lUted  to  your  lordthipa, 
«ud  bcoogfbt  bcre  with  a  pardon  in  my  pocket, 
liat  braogbt  here  to  ttiwt  e? idence  against  tbe 
noble  lord  at  the  bar,  1  woald  not  add  to,  or  im- 
paor  A  ay  liable  of^or  ?  ary  in  the  least  from,  what 
I  bare  now  said. 

JL  if.  S.  Is  tbe  eridence  you  bare  here  giren 
upon  your  oath  true  ?— J.  Murray.    Yes,  it  is. 

Sir  J.  Strange.  My  lords,  I  beg  leare  to  ask 
this  gendeman  a  question,  relating  to  a  trans- 
netion  which  has  been  lately  mentioned.  He 
was  asked,  whether  be  did,  or  did  not,  sur- 
leader  hiniself  Toluutarilv  to  tbe  king's  forces  ? 
His  answer  was,  that  be  oould,  be  belieres, 
ha? e  diifpatcbed  two  of  the  dragoons,  bat  that 
lie  did  iwl  make  any  resistance.  Now  I  de- 
sire he  may  acquaint  your  lordships,  whether 
that  was»  or  was  not,  before  the  13th  day  of 
July  last? 

/  Murray.   It  wai  upon  the  S8lh  of  Jane 

Sir  J.  Strange,  My  lords,  I  desire  to  know, 
whether  or  not,  from  that  time  till  now,  he  has 
Bot  been  in  cuirtody,  and  amenable  to  justice  ? 

J.  Murray,  I  bare  been  in  custody  efer 
since  that  time. 

Att.Gem.  My  lords,  1  desire  to  know,  whe- 
ther he  was  then  brouffht  before  any  judge  or 
joalice  of  the  peace,  and  whom. 

J.Murray.  I  was  carried  to  my  lord  jus- 
tice clerk  in  Edinburgh,  tbe  day  I  was  taken 
inle  custody. 

.  Alt.  Gen.  Were  voa  then  committed,  or  no, 
by  the  justice  clerk  r 

/.  murrav>  1  was  that  night  committed,  by 
i»  iostioe  Mrk,  to  the  castle  of  £dmbttrgh. 

Aii.  Gen.  On  the  28tb  of  June? 

J.  Murray.  Yes. 

Ait.  Gen.  Did  you  continne  in  tbe  castle 
of  Edinburgh  from  that  time  till  you  were  sent 
fiom  thence  to  London  ? 

J.  Murray.  I  did  continue  there  tfll  I  came 
to  London. 

Ait.  Gem.  Did  you  efer  make,  or  endea- 
tenr  to  make,  any  escape  all  that  time  ? 

X  Murray.    1  ne? er  did. 

A  Lard.  Did  you  at  any  time  since  yon 
knm  been  in  custody,  receif e  any  hopes  or 
promise  of  a  pardon  ? 

/•  Mmrrmu.  I  bare  never,  since  I  bare  been 
in  cnstody,  been  promised  a  pardon,  nor  ha?e 
hsird  a  word  of  pardon  mentioned  to  me  since 
I  «••  in  custody. 


Then  the  Witness,  by  the  direction  of  tbe 
Lord'High  Steward,  withdrew. 

Sir  A.  Liayd.  My  lords,  Tbe  next  witness 
wm  beg  leave  to  produce,  is  Hug^  Fraser  of 
DaaMllech :  who  was  called  in,  and  sworn. 

Proclamation  for  Silence. 

* 

8w  R.  JJoyd.  Do  you  know  tbe  noble  lord  at 
te  bar  t^-^Hugk  Fraser.    Yes,  1  do. 

Sir  R.  Ucyd.  How  long  hare  you  known 
biM? 

Ar  Mm$er.    I  hare  known  him  many  years 
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Sir  J).  Ucyd.    Do  you  remember  whether 

ou  were  sent  for  at  any  time  and  when,  to  tbm 

use  of  iby  brd  Loirat? 

If.  Fraser.  I  got  a  message  from  Peter 
Fraser  of  Belladrum :  it  was  be  that  brought 
me  the  message. 

Sir  R,  Ueyd.  From  whom  was  that  met* 
sage  brought  ? 

H.  Fraser.  From  lord  Lorat,  as  he  tobl 
me. 

Sir  R.  Ucyd.    When  was  that  ? 

H.  Fraser.  I  think  it  was  idwut  the  end  9i 
September  1745. 

Sir  JR.  Uoyd.  Were  you  sent  for  at  aaj 
other  time  about  this  part'of  tbe  year  ? 

H.  Fraser.  1  did  not  go  upon  the  first  mes- 
sage. 

Sir  JR.  Uoyd.  Did  yon  go  open  the  second  f  * 

H.Fraier.    Yes,  I  did. 

Sir  R.  Ucyd.  What  distance  of  time  was 
there  between  the  first  and  second  message  ? 

H.  Fraser.  I  beliere  there  might  be  a  day 
or  two :  thereabonti,  to  the  best  of  my  me* 
moiy. 

Sir  R  Uoyd.  When  yoa  came  to  my  lord 
Lorars  house,  pray  what  passed  between  my 
lord  Lovat  and  you  ? 

H.  Fraser.  Upon  my  word,  1  cannot  re- 
member  perticularlv. 

Sir  R  Uoyd.  Do  you  remember  whether 
any  particular  paper  was  shewn  you  at  that 
time,  and  what  it  was? 

If.  Fraser.  No,  I  don't  remember  seeing 
any  particular  paper  at  that  time. 

Sir  R  Uoyd.  Was  there  any  paper  read,  or 
talked  of,  bv  any  body  at  that  time  relating  to 
the  Pretenaer's  son  ? 

H,  Fraser.  There  was  a  conf  ersation  there 
about  that  time,  and  to  the  best  of  my  remem- 
brance, it  was  about  tbe  troubles  in  tbe  coun- 
try. 

Sir  JR.  Ueyd.  Did  you  e?er  see  or  read  n 
paper  said  to  be  a  Manifesto  from  the  Pretender's 
son  ?    Or  did  you  e? er  hear  it  read  ? 

H.  Fraser.    Yes,  I  did. 

Sir  R.  Uoyd.    Where  did  yoa  hear  it  read  ? 

If.  Fraser.  I  read  that  paper  in  a  back 
room  at  my  lord  Lovat's. 

l^r  R.  Lloyd.    Who  gave  it  yon  to  read  ? 

H.  Fraser.  I  cannot  remember  who  ga?e  it 
me  to  read. 

Sir  R,  Lloyd.  Do  you  remember  who  first 
shewed  it  you  ? 

H.  Fraser.  My  lord  Lovat  directed  some 
person  in  the  room  to  give  it  me :  whether  it 
was  Robert  Fraser,  or  not,  I  cannot  say. 

Sir  R.  Lloyd.  Do  you  remember  to  ha?n 
heard  my  lord  Lofat  say  any  thing  of  thai 
paper? 

H.  Fraser.  I  have  heard  him  ssy  it  was  a 
pretty  well  wrote  paper. 

Sir  JR.  Lloyd.  I  beg  you'll  inform  their 
lordships,  whether  at  that  time  you  heard  any 
conversation  about  the  clan  of  the  Frasers  ? 

H,  Fraser.  Upon  my  word,  I  cannot  re* 
member  whether  I  did  or  nut,  at  thit  particular 
time. 
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8ur  It  LUyd.    Did  70a  about  thtUioM  bear 
•Bjtbing  about  tbe  dan  of  tba  Fraaaia  f 
^  a.  Fraser,    I  heard  tbem  ipokeo  ofHMfaral 


Sir  Ji«  JUdyd.  Did  yon  hear  it-ipoktA  of, 
at  any  of  thoee  timea,  who  was.  to  commaiid 
ttonx 

H.  Fraser,  Yet ;  I  heard  that  the  maattr 
of  Lot  at  wai  to  commaod  tbem. 

Sir  R.  Lloyd,    Who  did  vou  hear  aay  tbatf 

H.  Fraier,    I  Jieard  my  lord  Lorat  aay  it. 

Sir  JL  Lloyd,  To  what  porpoie  dtdmy  lord 
LoFat  say  he  was  to  comroand  thonf 

£F.  Froier,     It  was  to  go  south* 

Sir  JR.  Lloyd,    Tojoio  whomf 

H.  Frtuer.    Toioio  the Pretciider. 

Sir  H.  Lloyd.  What  did  he  call  the  Pro- 
tttider?  by  whaiDamer 

U,  Frater.    fie  called  him  tba  Piioco. 

Sir  R.  Lloyd,  Wore  there  any  other  of  the 
clans  iexpected  at  that  lime  to  joui  the  Frasers 
to  march  southwards  f 

fi.  Fraser.  I  heard  my  lord  Lovat  say, 
That  he  was  uneasy  about  an  answer  to  a  letter 
which  he  or  his  son  had  wrote  to  ,tbo  isle  of 
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ir  R.  Lloyd.  From  whom  was  that  ansirer 
eneded? 

jET.  Fraser.    From  the  laird  of  Mac  Leod. 

-  Sir>R.  Lloyd.  Did  yon  hear  my  lord  Lof at 
ny  what  sor^  of  answer  he  expected,  or  hoped 
for? 

H.  Fraser.  By  all  that  I  oonld  learn  of  the 
letter,  it  was  a  letter  desiring  that  laird  Mac 
Leod's  men  shoqld  come  and  join  them. 

9itR.  Lloyd.  A  letter  from  whom»denring 
that  Mac  Leod'smen  might  come  and  join 
them? 

H.  Fruer.  1  cannot  be  posttifei  whether  it 
waa  from  my  lord  Lo? at,  or  hb  son. 

Sir  R.  Lhyd.  From  whom  did  you  learn 
ths  contents  of  the  letter  f 

H.  Frater.  1  heard  my  lord  Lorat  speak  of 
It. 

Sir  R.  Ucyd.  Was  any  application  made  to 
yon  concerning  thf  raising  of  the  oieai  or  their 
joining? 

H.'iFraser.  My  lord  Lorat  asked  me  what 
number  of  men  1  could  raise. 

Sir  R.  Lloyd.  Of  what  clan  were  you  to 
taise  them  ? 

Sir  William  Yonge  desired,  that  the  Jast 
question  might  be  repeated:  which  wasjone ; 
and  he  madfs  tiie  aame  anawer  ss  heforo.. 

Sir  R.  Lloyd.  What  man  did  he  speak  of, 
and  what  clun  ? 

H.  Fraser.  The  Frasers:  there  .are  no 
other  men  iirtbat  part  of  the  country. 

Sir  R.  Llo^d.  With  what  new  were  these 
men  to  he  raised  ? 

B.  Fraser.  To  join  the  rest  of  the  ckn  of 
the  Frasers,  which  were  to  be  commanded  by 
the  master. 

Sir  R.  Lloyd.  Did  you  tell  my  lord  Lorat 
what  -number  of  men  yon  thought  you  oonM 
raise? 
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H«  Frmeet.    No ;  upon  my  word,  I  dM  not. 

Sir  jR.  Uoydi  Did  yon  hear  my  lord-IkOTal 
aav  any  thing  about'  tbcraisiog  his  daw,  mm! 
who  waa  to  raise  them,  or  did  raise  then? 

Hi  Fnuer.  I  heard  roy'lord  Lorat  say. 
That  the  master  was  the  man  that  waa  toraisa 
the  clan^  and  lo  bead  them. 

SkrlL  Lloyds  Was  he  to  da  that  br  bis  own 
power  or  inoliMtioo,  or  by  adrioe  from  any 
body  else? 

H.  Etaeer.  That  is  a  thin|^  I  can  gire  bol 
an  opinion  upon* 

Snr  H.  Uoyd.  What  ia  your  opinion  upon  it  f 

H.  Fraser.  That  the  master  could  not  hara 
raised  the  men,  except  my  lord  Lot  at  had 
countenanced  the  thing,  and  it  had  been  dona 
by.  bis  permission* 

Sir  lij  Lloyd.  Have  you  heard  my  lord 
Lorat  say  any  thing  in  regmrd  to  his  son's  being- 
aetiva,  or  not,  in  raising  the  men  ? 

H.  Fraser.  I  hare  heard  my  lord  Lovat 
say  mora  than  once.  That  his  son  was  very 
slow  in  raising  of  the  men. 
-  Sir  A.  LJqyd.  And  did  be  say  so  as  praising 
him  for  his  stowness  in  raising  the  meni  or  as 
in  dispraising  him  ? 

H,-  Fhuer.    I  thought  it  was  to-dispraise  it» 

Sir  J^  JJoyd.  Did  you  hear  my  lord  Lbrat 
say  any  thing  of  his  own  abilities  or  mabiUtiea 
to  raise  men  and  head  them? 

H,  Fraser^  I  have  heard  my  lord-'Lo?at 
say,  That  ha  was  a  tender,  innrp  man,  and 
not  able  to  go  about  those  things  himself; 

^  Sir  R.  JUoyd.    Hare  you  heard  him  wish 
himself  younger  ? 

H.  Fraier,  f  hafa  heard  hhn-say,  lie 
wished  himself  younger,  that  he  might  go  and 
command  the  men  himself. 

Sir  R.  Lkyd.  Command  them  in  whose 
serrica? 

H.  Fraser.  In  the  Pretender's  serrice,  ihkt 
he  was  talking  of. 

Sir  R.  Lloyd.  Do  you  know  what  thej 
mean  by  the  fiery  croas  m  that  country  ? 

H.  Fraser^  I  remember  the  6ery  cross 
when  it  went  about  my  fathar^s  ground.  It 
waa  a  long  pde^  with  two  cross*  sticks  burnt  at 
tha  forshend.;  and  Ihe  design  of  it  wasto  raise 
the  men,  and  to  threaten  them  with  fire  and 
sword;  that  their  honses  should  be  burnt,  if 
thay  did  notrise. 

Sir  H.  Lhyd.  Was  th«  fiery  crosrcarried 
through  the  clan,  that  you  know  of,  or  hire 

H.  Fraser.  I  have  heard,  that  it  was  carried 
through  the  clan :  and  I  did  not  go,  about  all 
tha  oouotry. 

Sir  H.-  Lloyd.    You- say  you  saw  it  at  your 
fidher's  ?^H.  JVojer.  Yas  ;   I  did. 
.   Sir  R.  Uoyd.    By  whose  order  is  it  that 
those  crosses  are  usually  carried  about  to  raise 
man  in  the  sereral  clans  ? 

H.  Fraser.  Oidar  is  gifen  by  the  person  thai 
wants  the  men* 

Sir  JR.  Lloyd.  Is  it  not  always  ordered  by  the 
ehiafoftheebm^  D«es«nybo«^butthachitf 
of  tha  dan  take  upon  them  to  ardar  it  ? 
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H.  FrMter,  1  am  ao  entire  atraager  to  ibat : 
I  ne¥€r  saw  the  tbiojr  before. 

Sir  JL  Lhjfd,  When  you  were  at  lord  Lo* 
▼at^  hooge  at  the  tine  yon  speak  of,  did  yoo 
obierve  any  tents  there  ? 

£.  Frater,  Yes ;  I  obserred  aoane  bell -tents 
there. 

&TR,Lkyd.    What  namher  of  them  f 

H.  Fraser.  I  cannot  be  positiFe,  whether 
two  or  three. 

Sir  R.  Ucyd,  Were  they  new  or  old  ones  P 

H.  Fra$er.  They  were  new  t  they  seemed 
to  me  to  l»e  new. 

Sir  R.  Lloyd.  What  arms  were  upon  them  P 

IT.  Fruier,  My  lord  Lorat's  crest  was  upon 
tbem. 

Sir  R.  Lloyd,  Did  yon  see  any  colours  P 

If.  JPraMT.  I  saw  colours  at  the  house  of 
Castle  l>owney. 

Sir  JR.  Lloyd.  What  arms  were  upon  them  P 

H,  Fnuer.  There  was  upon  one  l&rge  pair 
of  colours  my  lord  Lovat's  arms,  to  the  best  of 
my  memory. 

Sir  R.  Lloyd.  Do  you  know  if  my  lord  Lo« 
vat  saw  them  P— J9.  Fra$er,  I  cannot  tell. 

Sir  R.  Lloyd.  Waa  any  thio|f  said  to  yon, 
and  by  whom,  to  induce  you  to  join  the  Pre- 
tender, more  than  you  bate  giren  an  account 
of  already? 

B.  Fraser,  There  were  set eral  thinin  drop- 
ped in  conversation ;  but  it  is  such  a  distance 
of  time,  that  1  cannot  remember  what  they 
were. 

Sir  R,  Lloyd.  Was  any  person  present  there, 
beaidea  yourself  and  my  lord  Lo?at,  when  yon 
was  at  bis  house  P 

H.  Fraxr,  There  were  several  persons 
there. 

Sir  R.  Lleyd,  Did  any  conversation  then 
pas*  or  not  about  throwing  o6  the  mask  P 

H.  Fraser.  Yes ;  Mr.  Alexander  Mao  Lend, 
and  several  others  of  the  country  there,  were 
apeaking  about  the  Pretender^  and  Mr.  Alez- 
ander  Mac  Leod  said,  That  much  depended 
upon  my  lord  Lovat's  throwing  off  the  mask, 
or  words  to  that  purpose. 

Sir  R.  Lloyd.  To  whom  did  be  say  these 
vordaP 

H.  Frater.  To  nsy  lord  Lovat 

Sir  R,  Lloyd.  What  answer  did  my  lord 
Lofat  make  to  that  P 

H.  Fraser.  My  lord  Lovat  I  saw  take  off  his 
bat,  and  put  it  upon  the  grouodi  and  heard  him 
aiy,  there  it  is  then. 

Sir  R.  Lloyd.  Do  yon  remember  any  par- 
ticular healths  that  were  drank  then? 

E.. Fraser.  I  hate  heard  the  Prince's  health 
drank  several  timea  tben;at  the  table  at  Castle 
Downey. 

Sir  A.  Lioyd.  Was  my  lord  Lovat  preseit, 
or  not  P  Or  did  he  drink  it  P 

H.  Fraser.  VLy  hwd  Lovat  wai  preient  at 
the  table. 

Sir  FL  LUtyd*  Do  you  know*  of  any  force 
thai  was  made  use  of  in  thai  da^  to  mike 
t^emrio9P 
^  EnRemr.  lkDO«tlMniNetr|f«tta»idbo«t 


Sir  R.  Uoyd.  Did  you  hear  my  lord  Lofat 
say  any  thinir  dwot  his  ezpeclatran  wlbioh  side 
would  prevail  P 

H.  Fraur.  I  heard  my  lord  Lovat  say,  He 
was  sore  the  Prmce  Wonid  prevail. 

Sir  R.  Lloyd.  Who  did  he  mean?  Who  did 
he  call  the  PnnceP   Who  was  he  speaking  of  P 

E.  Fraser,  Of  the  yonnjg  Pretender. 

Sir  R.  Uoyd.  Do  you  know  of  any  suB- 
sistenoe  that  was  gif  en  by  k>rd  Lovat  to  anv 
body? 

If.  Fraser.  I  have  hetaA  toy  lord  Lovat  iay, 
that  he  had  ordered  hia  factor  to  |[ive  an  aHow- 
ance  monthly  or  weekly  to  the  wires  and  chil- 
dren of  the  men. 

Sirlt.  £/oyd.  Of  whom? 

E,  Fraser.  Of  thoee  that  went  with  his  datt. 

Sir  R.  Lloyd.  Upon  what  occasion  did 
they  go? 

&.  Frastr.  Those  men  thM  were  to  go  kMh 
with  the  young  Pretender. 

Sir  R.  Lloyd.  Waa  it  all,  or  only  thoae  that 
were  to  be  in  bis  dan? 

if.  Fraser.  Th^re  were  a  great  many  in  tlie 
country,  that  perhaps  had  nothing  to  support 
their  families  in  their  abaence,  #ben  tli^y  were 
gone  south. 

Sir  JR.  Lloyd.  Do  yon  kntfw  of  any  letter 
that  was  shewn  you  from  the  jr6\ing  Preteider^ 
dispensing  with  my  lord  Lovat's  personal  pre- 
tence? 

E,  Fraser,  Yte ;  I  remember  to  have  nil 
the  letter. 

HivR.JUoyd.  Who  gave  it  ycta  lo  read  P  . 

E.  Fraser.  My  lordLovat. 

Sir  Jl.  Lloyd.    From  whonk  was  that  letlsrf 

E.  Fraser.  He  ssld  it  Was  from  the  manfdl 
of  Tullibardin. 

Sir  jR.  Uoyd.  How  waa  the  letter  signed  f  • 

E.  Fraser.  The  letter  wu  signed  Athol,  in 
large  letters.  « 

Sir  R.  Lloyds  What  tretfe  the  contents  of  it 

E.  Fraser.  I  don't  remember  the  partieuM 
contents  of  it.  To  the  beM  of  my  m«dmrdt,  it 
appeared  to  be  in  return  to  another  letter,  wbidi 
had  been  sent  by  my  lord  Loi^t ;  and  it  waa  to 
excuse  his  personal  attendance. 

Sir  R.  JUoyd.  Whose  personal  attendknce  ? 

E.  Fraser.  My  lord  Lorat's. 

Sir  R,  Lloyd.  His  attendanjDe  Where? 

E.  Fraser.    To  go  south  in  the  PrelenderV 
service. 
.     JLH.  5.  Where  is  that  letter? 

E.  Fraser.  I  don't  know. 

LE.S.    You  aay  my  bird  Lovat  gave  it 
iyoaP— If.  JVoMT.  Yea; 
:     L.E.S.  What  did  ydu  do  with  it  P 
J     E.  Fraser,  1  returned  it  again. 

JL.  jE.  S.  To  whonn  did  you  return  it? 
I     E.  Fraser,  To  my  lord  Loviit,  or  his  scdra-. 
jtary;  I  don't  know  whiofa. 
I     SirjR.iioyd.    Do  you  kiiaw  whethdk' therr 
,  waa  any  reward  given  to  the  dans,  when  they 
were  raised,  for  their  subsistence  ? 

E.  Fraser.    I  know  there  was  nrnd,  cowa, 
aadnMitlaD'gifen  themu  i 
I    SbtRiUoyd.  Forwhatifaritfij^vaDthemf' 
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If .  Fra$er.  To  matntain  those  men. 

Sir  JR.  Uoyd.    Where  were  they  then? 

H,  Fraser,  There  were  te? end  of  them 
tboot  Cistle  Downey. 

Sir  R.  Uoyd,  By  whose  order  were  those 
thimn  given  P 

H.  Frater,  That  1  don't  know,  indeed. 

Sir  JR.  Hcyd,  Did  you  erer  bear  my  lord 
Lovatiay  any  thing  about  their  being  main- 
tained by  his,  or  any  body  else's  order  r 

H.  Fraier.  I  don't  remember,  indeed. 

Mr.  NtmL  My  kMrds,the  witness  has  already 
told  your  lordshins  what  the  noble  prisoner  at 
the  bar  declarea  about  the  person's  success, 
whom  lie  caikd  the  Prince :  I  beg  he  may  in- 
form your  lordships,  whether  my  lord  Lo? at, 
when*  he  spoke  idiout  that  suooesSy  did,  or  did 
not,  say  any  thing  about  his  sending  fur  men, 
and  for  what  purpose  ? 

H.  Fra$er.  1  don't  remember  what  be  said 
at  that  particular  time. 

Mr.  lioel.  Do  yon  at  any  other  time  ? 

H.  Frater.  Yes,  indeed:  i  heard  my  lord 
Lorat  say,  He  would  send  his  son  and  men. 

Mr.  NoeL  For  what  P 

Jf .  Fraser,  To  tferre  the  Prince. 

Mr.  NoeL  Who  did  you  understand  he 
nwant  by  the  Prince  P 

IL  Fraur.  The  Pretender's  son. 

Mr.  NoeL  Yon  mentioned  the  particulars 
about  pulling  off  the  mask:  You  said,  that 
fllr.  Aleiander  Mao  Leod  said.  That  much  de- 
pended on  lord  Lovat's  throwing  off  the  mask ; 
that  my  lord  LoTat,  upon  that,  threw  his  hat 
upon  the  floor,  and  said,  Then  there  it  is:  Pray 
%HMt  was  the  subject-matter  of  the  con? ersa- 
iioB  when  thai  was  done  P 

H,  Fraser,  The  subject-matter  of  the  con- 
iremtion  was  the  vouog  Pretender's  cause ; 
and  it  was  about  that  they  were  speaking  at 
that  time. 

Att.  Gen.  My  lords,  the  Managers  have 
4mm  with  their  examination  of  this  witness. 

X.  if.  5.  My  lord  Lovat,  has  your  lordship 
any  questions  to  ask  this  witness  r 
.  LiH^l  Lovat,  My  lords,  there  have  been  such 
proceedings  against  me  since  I  was  ordered  to 
be  tried,  as  ne? er  were  heard  of  in  Scotland  or 
England. 

£.  H.  S,  In  what  respect  does  your  lordship 
■leanP 

Lord  Lovat,  Imean,  that  after  I  was  brought 
up  to  be  tried  before  your  lordships,  the  Im- 
peachment had  been  read  against  me,  my  An- 
swer put  in  to  it,  and  the  Commons  had  replied 
to  it,  and  after  I  had  leave  to  summon  wit- 
nesses in  my  defence,  I  had  summoned  a  great 
many  witnesses  out  of  ScoUand  to  come  here 
in  my  defenee,  I  did  not  imagine  there  would 
be  the  least  difficulty  in  their  coming  up :  But, 
my  lords,  1  find  there  was  a  |>erson  there,  who 
was  a  kind  of  a  deputy-sberifi^  but  never  wu 
known  as  an  officer  of  justice,  went  to  several 
private  meetings,  and  endeavoured  to  prevent 
my  wifnesisB  coming  up. 

X.  If.  S,  My  lord  Lofat,  I  would  not  inter- 
mpi  yoo^  if  it  wm  not  fiir  your  awn  aake. 


If  your  kirdship  has  any  matter  of  complaint, 
my  lords  will  be  ready  to  hear  you  at  a  proper 
time,  upon  a  proper  application :  but  this  iu 
not  a  proper  time  for  such  an  apptication.  You 
have  coimael  to  advise  you  as  to  the  proper 
method  and  time  of  doing  it,  with  whom  you 
must  adviiie. 

Lord  LofvaL  My  lords,  I  was  going  to  object 
to  this  witness  before  he  was  sworn,  because  ha 
had  been  called  in  by  that  deputy-sheriff,  who 
threatened  the  men,  if  they  offered  to  come  up 
to  give  evidence  for  me ;  and  some  were  put 
in  prison,  and  driven  from  their  booses,  par- 
ticularly those  they  thought  would  favour  me, 
after  1  had  your  lordships'  order  to  summon  my 
witnesses :  And  therefore,  I  ahali  ol>|ect  to  any 
witness  that  shall  come  from  that  little  court. 
I  beg  this  witness  may  be  asked,  whether  he 
was  examined  at  Inverness  before  he  came 
hereP — U.  Fraser,  Yes,  1  was. 

Lord  Lovat,  My  ionis,  I  thought,  as  I  was 
to  be  judged  in  a  court  of  the  supreme  judi* 
cature,  and  was  innocent,  that  I  was  sue  in 
soch  hands ;  but  i  cannot  think  myself  safe, 
when  such  officers  as  those  shall  manage  the 
witnesses,  and  threaten  those  who  will  not  say 
as  they  say. 

L,a.S,  I  have  already  told  your  lordship» 
that  if  you  have  any  complaint  to  make,  yoa 
must  make  it  at  a  proper  time,  and  in  a  proper 
manner;  and  my  lords  will  hear  it.  You  may 
go  on  to  ask  this  witness  any  questions  con* 
ceming  any  practices  that  he  knows  of. 

Lord  Idrsat,  My  lords,  I  beg  this  witnesa 
may  be  asked,  if  he  was  examined  upon  oath, 
in  December  or  January  last,  and  by  whom  f 

H.  Fraser,  Yes,  1  waa  examined  at  Inver- 
ness by  one  Killravock. 

LordXovaf.  What  is  Killravock  P 

H,  Fraser,  He  is  a  gentleman  that  liTea 
about  four  miles  from  Inverness. 

Lord  JLoiMi^  What  is  he  P 

H.  Fraser.  He  had  substitution  from  the 
slieriff-depute. 

Lord  Lovat.  Did  you  see  Chevis  of  Mur* 
toun?  What  part  did  he  act  there P 

H.  Fraser,  This  gentleman  had  got  a  copy 
of  the  charge  sent  into  the  country ;  and  na 
came  in  obedience  to  that  charge,  among  tha 
rest. 

Lord  Lo9at,  What  is  a  charge  P 

H,  Fraser,  A  kind  of  summons. 

Lord  Dnat,  Were  you  threatened  by  any 
person,  to  give  evidence  against  meP  and  by 
whom? 

If.  Fraser,  I  was  not,  indeed. 

Lord  Lovai,  Were  yon  promised  any  fkrour, 
or  reward,  for  bang  eridence  against  me  ? 

JET.  Fraser,  No,  indeed. 

Lord  Lovai,  By  whom  have  yon  been  main- 
tained since  you  came  to  London  P 

JET.  leaser,  1  have  been,  since  1  came  ta 
London,  in  the  custody  of  a  messenger. 

Lord  Laoat.  By  wlmm  were  you  maintained  P 

H,  Fraser,  I  do  not  know  at  whose  ezpenca 
it  was:  I  have  had  victnals  and  drink,  and  a 
bad  i  and  nafwr  w«i  Mkad  ftr  any  thiiy. 
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Lord  Lotat.  Ha?€  yoa  been  tn  custody  by 
any  order,  furce  or  coiDpultioD  ? 

H.  Fraser,  No,  not  at  all :  1  hare  not  been 
under  any  order,  force,  or  compulsion  i 

LbnfJLova/.  Since  yon  bave  been  at  tbe 
bouse  of  the  messenger,  haTe  you  been  at  li- 
berty to  go  where  you  pleased  r 

H,  Fraser,  I  have  gone  abroad,  walked  in 
tbe  park,  and  about  Kensington ;  and  I  go  out 
^  night  to  take  a  glass. 

Lord  Ldvat,  When  you  went  out,  did  not  a 
nessenger  attend  you  r 

H.  Frater,  Yes,  he  went  to  take  a  walk 
with  roe. 

A  Lord.  When  was  it  that  yon  were  at  lord 
LoTat's  house,  that  he  said  be  would  send  his 
•on  and  clan  into  the  Pretender's  senrice  ? 

H,  Fraser,  I  think  it  was  the  beginning  of 
October  1745 ;  it  was  after  the  rebellion  broke 
out. 

A  Lord,  Where  was  itf  and  what  persons 
were  then  present  ? 

H.  Fraur.  It  was  in  my  lord  Lorat's  room, 
at  Castle-Downey. 

Sir  J.  Strange,  My  lords,  I  would  beg  leave 
to  ask  this  witness  one  question  for  form*s*sake: 
Pray  what  county  is  Castle-Downey  in  ? 

H.  Fraser,  It  is  in  the  county  of  In? erness. 

A  Lard,  Pray,  which  of  the  prisoner's  ser- 
Tants  was  present  then  ? 

H.  Fraser.  Upon  my  word,  I  can't  remem- 
ber that. 

Lord  Lofvat.  Did  you  receive  any  money,  or 
ware  you  promised  any  money,  ror  your  ez- 
penoes  in  coming  to  London,  to  be  a  witness 
•gaioetmef 

H.  Fraser,  There  was  money  giTen  to  bear 
onr  expences. 

A  Lord,  Pray,  who  was  present,  when  my 
lord  Lovat  said,  that  he  would  send  bis  son, 
with  his  men,  into  the  Pretender's  service? 

H.  Fraser,  I  think  there  were  several  pre- 
MDt;  but  I  cannot  condescend  upon  whom 
IbeT  were. 

A  Lord.  Name  any  one  of  them :  Was 
Akmander  Mac  Lend  there  f  x 

21.  Fraser.  1  don't  remember. 

L.  H.  8.  My  lord  Lovat,  have  you  any  more 
questions  to  ask  this  witness? 

Lord  Lovat.  Not  till  I  make  my  defence  ; 
and  then  I  hope  your  lordships  wul  give  me 
liberty. 

!#.  H.  S.  Does  your  lordship  mean,  that 
when  you  come  to  your  defence,  yon  would 
aric  this  witness  any  questions  ? 

Lord  Looat.  No,  I  don't  mean  that 

L,  H.  S,  Your  lordship  wiH  be  at  liberty 
to  ask  any  other  witness  what  questions  yon 


Soi,  Gen.  Was  the  proposal  of  my  lord 
Lovat,  to  send  his  son  and  dan  into  the  Pre- 
teodei^s  aervice,  as  you  have  mentioned,  be- 
Ibre  or  after  the  news  of  the  battle  of  Pres- 
toD-Paoi  came  into  that  country  P 

Sb  Ftaser,  It  was  after. 

9oiL  Oen.  Did  you  observe  any  diffiarence 
ii^tbe  bthifioiir  of  my  lord  Lovali  ini  regard 
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to  bis  raising  his  clan,  or  taking  any  steps 
towards  it,  after  the  news  of  that  battle,  from 
what  his  behaviour  was  before? 

H.  Fraser.  I  did  not  see  my  lord  Lovat  be- 
fore tbe  battle  of  Preston  Pans. 

SoL  Gen.  How  long  was  it  after  the  battle 
of  Preston -Pans  that  you  saw  him  ? 

H,  Fraser.  I  don't  remember. 

SoL  Gen.  Was  it  before  tbe  news  came  to 
Castle -Downey,  of  the  troopi  fh>m  France 
being  landed  ? 

a.  Fraser,  Upon  my  word,  I  don't  re- 
member. 

Then  the  Witness,  by  order  of  the  Lord 
High -Steward,  withdrew. 

Lord  Lovat.  My  lords,  I  beg  your  lordships' 
leave  to  withdraw  for  a  little  time. 

The  prisoner  wu  carried  from  the  bar  ac- 
cordingly. 

Sen.  at  Arms.  Our  sovereign  lord  the  king 
strictly  charges  and  commands  all  manner  of 
persons  to  be  nnoovered,  on  pain  of  imprison- 
ment. 

In  about  a  quarter  of  an  hour,  the  prisoner 
was  again  brought  to  the  bar. 

Att.  Gen.  My  lords,  tbe  next  vritness  we 
shall  beg  leave  to  produce,  is  John  Riddell : 
who  was  called  in,  and  sworn. 

L.  H.  S,  My  lord  Lovat,  have  yon  any  ob- 
jections against  this  witness  John  Riddell  r 

Lord  Lovat.  No. 

Att.  Gen.  My  lords,  I  beg  this  witness  may 

five  your  lordships  an  account,  whether  be 
nows  the  noble  lord  at  the  bar. 

Bidden.  Yes,  I  do. 

Att.  Gen.  Do  you  remember  if  yon  were 
at  Castle  Downey  soon  after  the  battle  of 
Preston- Pans  P — Kiddell.  Yes,  I  was. 

Att.  Gen,  Did  you  before  that  time  see  Ba- 
risdale,  or  any  other  person,  there  ? 

Riddell.  Yes. 

Att.  Gen.  Did  be  come  there  6rst  by  him- 
self, or  not  ? 

Riddell.  I  saw  Kinlocb  Moidart  there. 

Att.  Gen.  At  that  time? 

Riddell.  I  cannot  remember  whether  it  was 
tbe  same  time,  or  not. 

Att.  G^.  How  long  was  Barisdale  there  ? 

Riddtll.  Two  nights. 

Att.  Gen.  Did  be  bring  any  horses  with  him  ?  • 

Riddell.  Four  dragoon  horses. 

Att.  Gen,  Whose  arms  were  upon  tbe  fiir- 
niture? 

Riddell.  The  king's  arms  were  upon  then, 
and  R  and  O,  or  a  G  and  an  R. 

AU.  Gen,  Did  you  see  any  of  tbe  dan  of 
the  Frasers  there? 

Riddell,  At  the  same  time  some  of  them 
were  there. 

Att,  Gen.  Was  my  lord  Lovat  there  at  that 
time  ?— Rt(/<f€//.  Yes. 

Att,  Gen.  Did  you  ever  see  any.  of  tbe 
chie6  of  tbe  dans  dine  at  my  tord  Lovat's  table  f 

~ Yes. 
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H.  Fraier,  To  mitntftin  those  men. 

Sir  JR.  Llayd,    Where  were  they  then? 

H.  Fraser,  There  were  leferal  of  them 
tboot  Cistle  Downey. 

Sir  R.  Lloyds  By  whose  order  were  those 
thinffsjnren  P 

If.  Fraser,  Thst  1  doii*t  know,  indeed. 

Sir  JR.  Hcyd,  Did  you  erer  hear  my  lord 
Lftvat  say  any  thing  abont  their  beinff  main- 
tained by  his,  or  any  body  else's  order  r 

H,  Fraier,  I  don't  remember,  indeed. 

Mr.  No€L  My  lord8,thewitnes8  has  already 
told  your  lordshins  what  the  noble  prisoner  at 
the  bar  dedarea  about  the  person's  success, 
whom  lie  caikd  the  Prince :  I  beg  he  may  in- 
form your  lordships,  whether  my  lord  liofat, 
when* he  spoke  about  that  suooessy  did,  or  did 
not,  say  any  thing  about  his  sending  for  men, 
and  for  what  purpose  ? 

H,  Fraser,  1  don't  remember  what  be  said 
at  that  particular  time. 

Mr*  lioeL  Do  you  at  any  other  time  f 

H.  Fraser,  Yes,  mdeed:  I  heard  my  lord 
Lof  at  aar.  He  would  send  his  son  and  men. 

Mr.  flaeL  For  what  P 

Jf.  Fraser,  To  tferre  the  Prince. 

Mr.  Noel,  Who  did  you  understand  he 
■Mant  by  the  Prince  P 

U,  Fraser,  The  Pretender's  son. 

Mr.  Noel,  Yon  mentioned  the  particnlars 
about  pulUng  off  the  mask:  You  said,  that 
fllr.  Alennder  Mao  Leod  said.  That  much  de- 
pended on  lord  Lovat's  throwing  off  the  mask ; 
that  my  lord  Lovat,  npon  that,  threw  his  hat 
upon  the  floor,  and  said.  Then  there  it  is:  Pray 
imkt  was  the  subjeet-matler  of  the  con?ersa< 
tioB  when  that  was  done  P 

JJ.  Fraser.  The  sulgect-matter  of  the  con- 
irenation  was  the  voong  Pretender's  cause ; 
and  it  wu  about  tnat  they  were  speaking  at 
that  time. 

Ait.  Gen,  My  lords,  the  Msnagers  ha?e 
with  their  examination  of  this  witness. 


X.  if.  S.  My  lord  LoTat,  has  your  lordship 
any  questions  to  ask  this  witness? 
.  Lord  Lovat.  My  lords,  there  ha?e  been  such 
proceedings  against  me  since  I  was  ordered  to 
be  tried,  as  nerer  were  heard  of  in  Scotland  or 
England. 

L,  H,  S,  In  what  reelect  does  your  lordship 
■leanP 

Lord  Lovat.  I  mean ,  that  after  f  was  brought 
up  to  be  tried  before  your  lordships,  the  Im* 
peachment  had  been  read  against  me,  my  An- 
•wer  put  IB  to  it,  and  the  Commons  had  replied 
to  it,  and  after  1  had  leave  to  summon  wit- 
nesses in  my  defence,  I  had  summoned  a  flpreat 
many  witnesses  out  of  ScoUand  to  come  nere 
in  my  de&nee,  I  did  not  imagine  there  would 
he  the  least  difficulty  in  their  coming  op :  But, 
my  lords,  1  find  there  was  a  person  there,  who 
was  a  kind  of  a  deputy-sheriff;  but  nerer  was 
known  as  an  officer  of  justice,  went  to  several 
private  meetings,  and  endeavoured  to  prevent 
my  wifnesisB  coming  ap. 

L,  H,  S.  My  hnrd  LovaL  1  wouM  not  inter- 
mpft  jOQf  if  it  wm  not  nr  your  awn  aake. 


If  your  lordship  has  any  matter  of  complaint, 
my  lords  will  be  ready  to  hear  you  at  a  proper 
time,  upon  a  proper  application :  but  this  tu 
not  a  proper  time  for  such  an  application.  Yon 
have  counsel  to  advise  you  as  to  the  proper 
method  and  time  of  doing  it,  with  whom  you 
must  advine. 

Lord  Lovat.  My  lords,  I  was  going  to  object 
to  this  witness  before  he  was  sworn,  because  ha 
had  been  called  in  by  that  deputy-sheriff,  who 
threatened  the  men,  if  they  ofimd  to  come  up 
to  give  evidence  for  me ;  and  some  were  put 
in  prison,  and  driven  from  their  houses,  par- 
ticularly those  they  thouglit  would  favour  me, 
after  1  had  your  lordships'  order  to  sumoion  my 
witnesses :  And  therefore,  I  shall  ol>|ect  to  any 
witness  tliat  shall  come  from  that  little  coort. 
I  beg  this  witness  may  be  asked,  whether  he 
was  examined  at  Inverness  before  he  came 
hereP — H.  Fraser.  Yes,  1  was. 

Lord  Liroat.  My  lonis,  I  thought,  as  I  was 
to  be  judged  in  a  court  of  the  supreme  judi- 
cature, and  was  innocent,  that  I  was  wm  in 
such  hands ;  but  I  cannot  think  myself  safe, 
when  such  officers  as  those  shall  manage  the 
witnesses,  and  threaten  those  who  will  not  say 
as  they  say. 

L.  a.  S.  I  have  already  told  your  lordship, 
that  if  you  have  any  complaint  to  make,  yoa 
must  make  it  at  a  proper  time,  and  in  a  proper 
manner ;  and  my  lords  will  hear  it.  You  may 
go  on  to  ask  this  witness  anv  questions  con- 
cerning any  practices  that  he  knows  of. 

Lord  Lnat.  My  lords,  I  beg  this  witness 
may  be  asked,  if  he  was  examined  upon  oath, 
in  December  or  January  last,  and  by  whom  P 

H.  Fraser.  Yes,  I  was  examined  at  Inter- 
ness  by  one  Killravock. 

Lord  Lovat.  What  is  Killravock  P 

H.  Fraser.  He  is  a  gentleman  that  Ibes 
about  four  miles  from  Inverness. 

Lord  Lovat.  What  is  he  P 

H.  Fraser.  He  had  substitution  from  the 
sheriff-depute. 

Lord  Lovat,  Did  you  see  Chevis  of  Mur- 
toun?  What  part  did  he  act  there  P 

If.  Fraser.  This  gentleman  had  got  a  copy 
of  the  charge  sent  into  the  country ;  and  na 
came  in  obedience  to  that  charge,  among  tba 
rest. 

iMtALoDat,  What  is  a  charge  P 

H.  Fraser.  A  kind  of  summons. 

Lord  Lovat,  Were  you  threatened  by  any 
person,  to  give  evidence  against  meP  and  by 
whom? 

H.  Fraser,  1  was  not,  indeed. 

Lord  Lovat,  Were  you  promised  any  fkroor, 
or  reward,  for  bm^  evidence  against  ma  ? 

JET.  Fraser.  No,  mdeed. 

Lord  Lovat.  By  whom  have  you  been  nuda- 
tained  since  you  came  to  London  P 

H,  leaser,  1  have  been,  since  1  came  ta 
London,  in  the  custody  of  a  messenger. 

Lord  Lovat.  By  whom  were  you  maintained  P 

H,  Fraser,  I  do  not  know  at  whose  ezpenoa 
it  was:  1  hare  had  victuals  and  drink,  and  a 
bad  s  and  navar  mfi  Mkad  ftr  any  thi^g. 
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Lord  Lotat.  Have  yoa  been  in  custody  by 
any  order,  furce  or  coiDpuliioQ  ? 

H,  Fraser,  No,  not  at  all :  1  hare  not  been 
under  any  order,  force,  or  compulsion  i 

LJar&LovaL  Since  you  bare  been  at  the 
bouse  of  the  messenger,  have  you  been  at  li- 
berty to  go  where  you  pleased  ? 

H.  Fraser,  I  ba?e  gone  abroad,  walked  in 
the  park,  and  about  Kensington )  and  I  go  out 
4it  night  to  take  a  glass. 

Lord  Ldvat,  When  you  went  ont,  did  not  * 
messenger  attend  you  ? 

H.  Froier.  Yes,  he  went  to  take  a  walk 
with  roe. 

A  Lord,  When  was  it  that  yon  were  at  lord 
LoTat's  house,  that  he  said  he  would  send  his 
MO  and  dan  into  the  Pretender's  senrice  ? 

H.  Frater,  I  think  it  was  the  beginning  of 
October  1745 ;  it  was  after  the  rebellion  broke 
out. 

A  Lord,  Where  was  itf  and  what  persons 
were  then  present  ? 

H,  Fraur,  It  was  in  my  lord  LoTat's  room, 
at  Castle-Downey. 

Sir  J.  Strange,  My  lords,  I  would  beg  leave 
to  ask  this  witness  one  question  for  fbrm's*sake: 
Pray  what  county  is  Castle-Downey  in  ? 

M,  Fraser,  It  is  in  the  county  of  Inrernets. 

A  Lord,  Pray,  which  of  the  prisoner's  ser- 
Tanta  was  present  then  ? 

H,  Fraur.  Upon  my  word,  I  can't  remem- 
ber that. 

Lord  Lauat.  Did  you  receire  any  money,  or 
ware  you  promisedf  any  money,  roryour  ez- 
penoes  in  coming  to  London,  to  be  a  witness 
agiiiMlmef 

H.  Fraser,  There  was  money  giTen  to  bear 
oar  ezpences. 

A  Lord,  Pray,  who  was  present,  when  my 
lord  Lovat  said,  that  he  would  send  bis  son, 
with  his  men,  into  the  Pretender's  service? 

H.  Fraser.  I  think  there  were  several  pre- 
seot;  but  I  cannot  condescend  upon  whom 
they  were. 

A  Lord,  Name  any  one  of  them :  Was 
Alsfzander  Mac  Leod  there  ?  *> 

11.  Fraser,  1  don't  remember. 

X.  H.  8,  My  lord  Lovat,  have  you  any  more 
^ocstioiMi  to  ask  this  witness? 

Lord  Lovat,  Not  till  I  make  my  defence ; 
and  then  I  hope  your  lordships  will  give  me 

Kbcrty. 
!#.  H.  S.   Does  your  lordship  mean,  that 

when  TOO  come  to  your  defence,  you  would 

aik  this  witness  any  questions  ? 
Lord  Loeat,  No,  I  don't  mean  that 
L,  H.  S.   Your  lordship  wiH  be  at  liberty 

t»  ask  any  other  witness  what  questions  you 


Soi,  Gen,  Was  the  proposal  of  my  lord 
Lovat,  to  send  his  son  and  dan  into  the  Pre- 
teodePa  service,  as  you  have  mentioned,  be- 
fore or  after  the  news  of  the  battle  of  Pres- 
loo-Paoi  came  into  that  country  ? 

H»  Fruetn  It  was  after. 

9ol»  Oen.  Did  you  observe  any  difference 
k^fkn  batofiom  of  my  tord  Lo? at,  in  regard 
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to  bis  raising  his  dan,  or  taking  any  stepa 
towards  it,  after  the  news  of  that  battle,  from 
what  his  behaviour  was  before? 

H,  Fraser,  I  did  not  see  my  lord  Lovat  be- 
fore the  battle  of  Preston  Pans. 

SoL  Gen,  How  long  was  it  after  the  battle 
of  Preston -Pans  that  you  saw  him  ? 

H,  Fraser,  I  don't  remember. 

SoL  Gen,  Was  it  before  the  news  came  to 
Castle-Downey,  of  the  troops  from  France 
being  landed  ? 

a,  Fraser,  Upon  my  word,  I  don't  re- 
member. 

Then  the  Witness,  by  order  of  tke  Lord 
High -Steward,  withdrew. 

Lord  Lovat,  My  lords,  I  beg  your  lordships' 
leave  to  withdraw  for  a  little  time. 

The  prisoner  was  carried  from  the  bar  ac- 
cordingly. 

Sen.  at  Arms,  Our  sovereign  lord  the  king 
strictly  charges  and  commands  all  manner  of 
persons  to  be  uncovered,  on  pain  of  imprison- 
ment. 

In  about  a  quarter  of  an  hour,  the  prisoner 
was  again  brooght  to  the  bar. 

Att,  Gen,  My  lords,  the  next  witness  we 
shall  beg  leave  to  produce,  is  John  Ridddl : 
who  was  called  in,  and  sworn. 

L,  H.  S,  My  lord  Lovat,  have  you  any  ob- 
jections against  this  witness  John  Riddell  r 

Lord  Lovat,  No. 

Att,  Gen,  My  lords,  I  beg  this  witness  may 
ive  your  lordships  an  account,  whether  he 
nows  the  noble  lord  at  the  bar. 

Bidden.  Yes,  I  do. 

Att.  Gen,  Do  you  remember  if  you  were 
at  Castle  Downey  soon  after  the  battle  of 
Preston- Pans  ? — Riddell,  Yes,  I  was. 

Att,  Gen,  Did  you  before  that  time  see  Ba- 
risdale,  or  any  other  person,  there  ? 

lUddell.  Yes. 

Att.  Gen,  Did  he  come  there  first  by  him- 
self, or  not  ? 

Riddell,  I  saw  Kinloch  Moidart  there. 

Att.  Gen.  At  that  time? 

Riddell,  I  cannot  remember  whether  it  was 
the  same  time,  or  not. 

Att.  Gein,  How  long  was  Barisdale  there  f 

Riddell,  Two  nights. 

Att,  Gen.  Did  he  bring  any  horses  with  him  f  - 

Riddell.  Four  dragoon  horses. 

Att,  Gen,  Whose  arms  were  upon  the  for- 
nitnre? 

Riddell,  The  king's  arms  were  upon  them, 
and  R  and  O,  or  a  G  and  an  R. 

Ati.  Gen,  Did  you  see  any  of  the  clan  of 
the  Frasers  there  ? 

Riddell.  At  the  same  time  some  of  them 
were  there. 

Att,  Gen,  Was  my  lord  Lovat  there  at  that 
Ume?— 12u/ie//.  Yes. 

Att,  Gen,  Did  you  ever  see  any.  of  the 
chiefs  of  the  clans  dine  at  my  lord  Lovat's  table  f 
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AH. Gen,  Did  yoa  bear  any  healtbt  ^tfnik 
tteref— RtiMetf.  Yes. 

Ait.  Gen.  Whoae  health  did  y  oo  hear  draok  ? 

EiddeU.  Prince  Chariea*a  health. 

Ait.  Gen.  Was  my  lord  l^at  preaent  altha 
time,  or  not  f^IUdJeiL  Yes. 

'Att.  Gen.  Did  yoa  ever  hear  my  lord  i40Yat 
drink  any  of  thoM  healths  ? 

lUddeU.  I  cannot  say  that ;  1  am  not  s^re, 
itisaoiongiboe. 

Att.  Gen,  Did  too  ever  hear  my  lord  Lot  at 
drink  any  ^thar  healths  reding  to  the  vliel 
army? 

MiddeU,  NeTer,  to  the  best  of  my  knowledge. 

Ait.  Qen.  Dpi  jofx  e? er  hear  bim  aiy  any 
thing,  rdattug  to  hia  fonn^manffiiag  the  n|M 

Kddell.    No,  I  do  not  remember. 

Att.  Gen.  Pray  gife  my  lorda  an  account, 
whether  yoa  ever  saw  any  meal  deliverad  out 
ait  my  lord  Lovat's. 

RfddeU.  |a  V  Jord  Lovat  has  given  precepts 
Ar  meal  sevml  times. 

Att.  Gen.  What  do  yon  mean  by  precepts  P 

Riddeii.  Precepts  for  so  much  oats  for  the 
horses,  or  meal. 

Att.  Gen.  Do  yog  immk  by  that  an  or^  f 

Bidden:  Yes. 

Att.  G^n.  Pray,  what  vras  done  with  the 
meal  that  was  ordered  to  you  ? 

lUddell.  1  got  a  precept  to  two  boUs  of 
meal,  inpart  of  my  wagep. 

'Att.  Gen.  Do  you  know  of  any  precept  that 
was  given  to  Thomas  Fraser  ? 

lUddell.  Yes,  for  fpur  bpUs. 

Att.  Gen.  For  what  ? 

TtiddeU.  It  is  more  than  I  can  tell. 

Att.  Gen.  Do  yoa  know  ^y  thing  of  bell- 
tents  beinff  made  ? 

RiddMr  Yes,  I  saw  them  made.. 

Ail.  Cren.  Where  were  they  made? 

RiddelL  At  Castle-Dow oey. 

Jttt.  Gen.  Waf  my  lord  Mvat  there  f 

Bidden.  Yes. 

Att.  Gen.  What  were  they  oiade  forf 

UdddeU.  1  can't  tell. 

4tt'  G^n.  By  whose  order  were  they  made  f 

JUddell.  I  can't  tell. 

Att.  Gen.  What  became  of  tberaP 

Biddell.  I  heard  they  were  sent  to  P^rth. 

Att.  Gen.  Foi;  whose  u^  f  for  what  pur- 
pose were  they  sent  there  f 

Ri4dfU.  Tliey  went  there  with  a  co^npany 
of  men;  I  don^  know  for  whose  use  they 
were. 

Ait.  Gen.  Who  were  the  company  of  menP 

Bi<fdelL  They  were  the  Frasers. 

Aitl  Gen,  Wba^  were  they  collected  together 

BiddelL  They  marched  southward,  with  a 
design  to  goto  Pertbi  u  I  heard. 
'  \St.  Gen.  Whose  people  were  at  Perth  then  f 

ViddeU.  'i;he  rebel  army. 

Alt.  Gen.  Did  they  march,  to  join  tbem  ? 

Biddell,  It  is  more  than  I  cap  tell. 

J(tt'.Gin,  Hadi^ou  any  oiders  from  my 
kitd  £ova^  boneeniAg  the  prq^appg  jofoiffifftf 


and  horses,  to  go  with  my  lord  Lovat,  or  his 
son? 

Biddell.  Yes  ;  he  ordered  me  to  get  myself 
ready  to  go. 

Att.  Gen.  Where  were'you  to  go  to  ? 

BiddelL  With  the  master. 

Att.  Gen.  Did  not  my  lord  Lovat  tdl  yoa 
wliere  he  was  to  go  to  T 

Biddell.  No,  he  did  not,  to  the  best  of  my 
knowledge. 

Att.uen.  Where  did  yon  understand  he  was 
to  go  to  T^Biddetl.  To  Pert^. 

Att,  Gen.  For  what  purpose  ? 

BiddelL  To  join  that  army. 

Att.  Gen.  What  army  do  yoo  mean;  the 
kiQg's  army  or  thJs  rebel  army? 

Biddell.  1  cannot  tell  that. 

Att,  Gen,  How  did  you  understand  it  ?  As 
yoo  weire  to  go  to  Perth,  don't  yoa  know  what 
army  yoa  were  to  join  P 

Biddell.  There  was  no  army  at  Perth  bat 
the  rebel  army. 

Att.  Gen.  Do  yoo  remember  anv  number  of 
men  passing  by  lord  Lovat's  house  r 

BuUeU.  Yes,  very  well. 

Att.  Gen,  Did  you  see  my  lord  Cromcrtie, 
or  his  officers  there  T-^BiddeU.  Yes. 

Att,  Gen.  Bow  long  did  they  eentinae 
there  f-^BiddeU.  One  mghu 

Att.  Gen.  What  time  of  the  year  wu  it  f 

Biddell.  Hallowmass,  or  theeeabouts. 

Att.  Gen.  Did  yoo  bear  my  lord  Lovat  aar 
any  thing  to  these  gentlemen,  concerning  his 
men  being,  or  not  bemg  ready  P 

BiddeU.  I  did  not  hear  from  my  lord  Lovat  ; 
1  heard  it  from  some  of  his  servants, 

Att.  Gen.  What  did  you  hear  P 

BiddeU.  I  heard  the  servants  say,  that  my 
lord  Lovat  mentioned  somethioig  about  the 
men's  not  being  ready. 

Att,  Gen.  Did  you  hear  my  lord  Lovat  say 
any  thinff  about  it  m  the  chamber  P 

BiddeU.  No ;  if  it  was  spoken,  it  was  in  the 
Erse  language ;  and  I  did  not  understand  it. 

Ait,  Gen.  Was  my  lord  Lovat  present  in  the 
house  when  lord  Cromertie  was  tnere  P 

Biddell.  Yes. 

Att.  Gen.  Did  you  see  them  together  at 
Uble  P— RuU^//.  Yes. 

Att.  Gen.  Did  you  bear  any  of  the  eonver* 
satioD  that  passed  betwixt  them  P 

BiddelL  No. 

Att.  Gen.  Did  you  bear  nothing  oonoemipg 
the  drinking  of  any  healtha  P 

BiddelL  No,  not  at  that  time  I  did  not 

Att .  Gen.    At  what  time  did  you  hear  it  f 

BiddeU.  A  good  while  before. 

Att.  Gen.  What  healths  were  drank  P  and 
by  whom  P 

BiddelL  The  chieftains  of  the  dans  drank 
prince  Charles's  health. 

Att.  Gen.  Was  my  lord  Lovat  present  ? 

BiddeU.  Yes. 

Att .  Gen.  Did  he  cbntradict  the  health  P 

BiddelL  I  did  not  hear  he  did. 

Att,  Gen.  Were  yoa  preaent^or  neari  when 
MA^eiigK  of  Fraieri.wwL^wa  o^  P 
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Biddtll,  isaw  700  cnen  together  once^ 

An,  Qen,  Where  were  they  ? 

Ridddl.  lb  the  Aird. 

Att.Gen.  Is  that  place  near  my  lordXo- 
vat's  house  ? 

BSddell.  It  is  within  half  a  mOe. 

Ait.  Gen.  Was  my  lord  Lorat  there  at  thfat 
lime? 

BiddelL  No,  I  nerer  saw  my  lord  Loral 
tiiere» 

Aii,  Oen.  Was  he  at  home  then  ? 

Riddell.  Yes. 

Ait.  Gen.  Bj  whom  were  they  drawn  n^'f 

Middell,  By  my  lord  LoTat*s  ciiamlMetlain. 

Ait.  Gen.  Were  there  any  oficers'  among^ 
them  r—UiddeU.  Yes. 

Att.  Gen.  Where  did  the  officers lodffe? 

Riddell.  Thev  went  through  into  thie  cottn- 
Iry,  to  fanners -houses,  change^hbttMS,  aAd' 
ale«hoQ«es. 

Att.  Gen.  Did  any  of  them  erer  dine  at  wy 
lord  Lovat's  house  T 

RkkklL  Sometimes  they  did. 

Att.  Gen.  Did  they  dioe  with  my  lord  Lo- 
ral bimseirr— JRu/(/tf//:  Yes. 

Att.  Gen.  Did  he  know,  that  there  nrHre 
700  men  drawn  up  thtee,  or  near  thtft  pUce  f 

Biddell.  1  cannot  tell,  whether  he  kn«w 
that  there  were  700  of  them  ;  hni  hellere  he 
knew  they  were  there. 

Att.  Gen.  D6  you  know  whal  kind  of  ndaik 
thev  hal  upon  their  bonnettf  P 
'  Bxddell.  They  had  a  cockade,  and  spri^'df 
yew. 

Att.  Gen,  Wbbtklnd  of  cockados  had  they  P 

BiiideH.  White  cockades. 

Att.  Gen.  Wt&s  not  that  the '  disttn^^huif 
mark  of  the  rebel  army  f 

Bidden    Yes. 

Att.  Gen.  Did  thev  Ynake  nse  of  the  Iprigfs 
of  yew  as  a  distingoisning  mark  P 

BMeU.  Yes. 

Ati.Gen.  Did  yon  see ixxj  com^nies  Df 
those  men  there  f 

lUddell,  Yes,  three  or  four  cortkpaniM« 

Att.  Gen.  Where  did  they  marcn  to  f 

Riddell,  To  the  soothv^ard. 

Att.  Gen.  Did  you,  at  any  time,  see  aoy  of 
the  officers  take  leave  of  my  lord  Lovat  ? 

RiddeU.  Yes,  i  did. 

Att:  Gen.  What  passed  updn  that  occasion  ? 
Which  way  did  they  take  leave  ait  one  knotber  ? 

RiddeU.  My  lord  Lovat  shook  hands  with 
them,  kiieed  them,  and  bid  them  farewdl. 

Ait,  Gen.  Did  my  lord  Lovat  wish  them 
any  thine? 

Riddell.   I  cannot  say  1  heard  that. 

Att.  Gen.  Do  you  remember,  that,  ieit  any 
lime  after,  one  Fraser  of  Byerly  was  with  my 
hyfd  LdvatP 

Riddell.  Yes,  that  man  was  always  with 
my  lord  Lovat. 

Att,  Gen.  Did  yon  hear  my  lord  Lovat  ask 
hhn  aoy  qilestions  nboot  the  Pretender's  son  ? 

Riddell.  No,  I  never  did. 

Att.  Gen,  Retelled  yooraeiry  WhMhc# 
"  I,  or  noP 
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RiddeU,  I  cannot  mkfd,  indeM  ;  ifl  did,  il 
is  out  of  my  menvory. 

Alt.  Gen.  DidyoU  ever  hear'my  brd'Lotal 
ask  any  other  persoA  condemlng  the  Prelen* 
der's  son  P 

Riddell.  I'heard  my  Ibril  Lovat  obe^  ask 
what  sort  of  a  man  he  Was. 

Att.  Gen.  Of  whom  did  he  ask  thi^  qoee^ 
tionP 

RiddelL  Some  of  the  chrfeflaini;  some  o^ 
them  that  had  heenf  at  Falkirk ;  I  do  hoi  know 
who  they  were. 

Att.  Gen.  Ddyoa'retik^iAber'vi^ktaiiswer 
was  given  my  lord  Lovat  to  that  qnestSoh  P 

mddeU.  Idonoc 

Att.  GeH.  Doybtt  remember,  whetll^my 
lordLbvat  meatioiied  afaj^' tttio  j^  to  him  con* 
coming  the  Pretender's  soh^s  preftervalioii  P 

RiddeU.    I  do  not. 

Ddke  of  Bedford.  Yott  say,  tbi^t  niy  Ibrtf 
CVdmertfe^k  meti  Wet«''ai  Castle-Dowttey,  mr 
IdfdLovat's  house:  pray V#e thejr^'r^efV^ 
there  as  friends  ;  or  did  thdy  come  there  W' 
fdrceP 

RiddeU.  The  mcfn  did  not  come  td  Castle^' 
Downey;  only  lord  CromerU^,'  hts' son,  anil* 
iJbk  6fficer8. 

Duke  of  Bedford.  Did  they  come  thereby- 
force:  or  wer^ they  received  as  friends? 

Riddel.  Thiej  wer^  in  the  hotitts  aft  JiigKt 

Dulce  of  Bedfird. '  Were  thOy  enteVtaioled  ks ' 
friends? 

RJnUleU.  I  did  not  hi«  'an^  Uiln^  to  Uie 
contrary ;  they  were  lodged ihere  aU.  nighi. ' 

Att.  Gen.    Yod    say  yotf  heard'  my  lord 
Lovat  ask,  what  sort  of  a  man  the  Pretender's ' 
son  was?  Pray,'  whe^  was  it  thalt  he  asMed 
that? 

RiddeU.  I  cannot  nam'e  the'  fihue  certkihTy/' 

Att.  Gen.'Wj  1ordii,^€  have  done  wiVh  this 
witness.  , 

Lord  High  Stewdi'd.    My  lofd  Lovat;  the 

Sentfemen  of  tbe'Hodse'Qf  Cbmmons'haye 
one  with  this  witness  V^t^l  ^ou'ask  him'iuiy 
questiooffP 

Loi'd  Jjotatl     Wtien  wore  you  brought  to ' 
toWn  \  and'  by  whds6  order  were  ydo  sent  to 
townP 

RiddeU.  I  have  been  brought  to  toWn  since 
thd"S4ih  of  Angdst ;  and  was  sent  op  by  'the 
jttdge-advo<*ate. 

Lord  Jjoroat.  What  is  the  judge  advocate's 
name  P—il/c^c//.  David  fihice. 

Lord  Lovat.    Were  you  efza'lihlhed  at  Inve'r* 
ness,  after  the  battle  of  CullodenP  and  by " 
whom  P 

RiddeU,  I  was  examined  by  (he  iudge-advo^' 
cate,  in  the  duke  of  Cumberland's  lodgingsj 

Lord  Ldfvat.  When  were  yon  to  exaomiedP 

RiddeU:   It  was  the  24th  of  April  last  ' 

Lord  Laoat.  Were  you  threatened  by  any 
person  to  give  evidence  agalnsl  me  ?  and  by 
whom?  and  what  was  th^  expression  used  on 
that  occasion  ? 

Riddell.    I  was  threatened  to  deliver  up  m/  ^ 
money,  but  not  about  my  being  aqjsvidence. 

hotdtotttt:  WbiA'werethefhrnteningsT 
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BSddell  That  they  would  put  me  10  pritoo, 
and  ban{f  me  next  moraioif. 

Sir  Jdin  Strange.  My  lords,  I  would  not  iu- 
terrupt  tbe  noble  lord  at  tbe  bar ;  but  I  would 
be  fflad  to  know  wbo  the  witnets  gpeaks  of. 

Kiddell.  After  I  was  examined,  tbey  beard  1 
had  some  money:    Bricadier  Mordaunt  de- 
manded ihe  money :  and  Mr.  Bruce  threatened, 
<bat  iff  did  not  g^fe  up  tbe  money  to  the  bri- 
gadier, I  must  go  to  prison. 
Lord  Ltroat.    Were  you  a  servant  of  mine  P 
RiddelL   I  served  you  for  fi?e  ycurs. 
Lord  Lffoat.  In  what  capacity  r 
Riddell,  Asrsroom. 
Lord  Lovat,    Were  you  taken  prisoner? 
RiddeU,   I  deliTered  myself  up  to  the  duke 
of  Cumberland,  at  Inferne8S,'eigut  days  after 
tbe  battle  of  Culloden. 

Lord  Lotat»  Wbo  wu  it  that  threatened  to 
bang  you  f — RiddelL  The  judge-adfocateb 

I^rd  Lovat,  Did  any  person  come  to  you, 
■ince  you  came  to  London,  with  a  pretended 
letter,  said  to  be  signed  by  me  ? 

Riddell,  Yes;  there  was  a  man,  whose 
name  is  Lesly,  who  came  to  see  if  I  knew  my 
lord  LoTst's  band. 

Lord  Lovat,  What  was  desiivd  of  you  by 
that  person  P  And  what  answer  did  you  giTe 
him? 

Riddell.  I  said,  that  I  did  not  know,  whe- 
ther it  was  my  lord  Lo? at's  hand,  or  not ;  but 
that  it  did  not  look  like  it. 

Sir  William  Yonge.  Mv  lords,  1  beg  to 
know  of  this  witness,  whether  he  did,  or  did 
not,  surrender  himself  a  prisoner  to  the  duke, 
at  InTemessf 

Riddell,  Yes,  I  did :  I  delivered  up  myself 
to  the  duke,  to  get  a  pass  to  goto  Edinburgh  ; 
but  never  was  in  the  rebellion  in  my  life. 

Sir  William  Yonge,  Did  yon  come  to  In? er- 
■ess  on  horseback  P 

Riddell.  Yes  ;  there  were  two  of  us. 
Sir  William  Yonge,  Whose  horses  had  you  ? 
Riddell.  My  lord  Lovat's. 
Sir  William  Yonge,    You  say  there  were 
two  of  you  ;   and  that  you  were  both  on  my 
lord    Lovat's   horses :    and    that  you   were 
threatened  \o  have  your  money  taken  from 
jouf^RiddeU,  Yes. 

Sir  W,  Yonge.  Pray  bow  came  vou  by  that 
mouey? — Riddell,  By  selling  tbe  horses. 

Sir  W,  Yonge,  Do  you  know,  or  were  you 
informed  of,  the  contents  of  the  letter,  which 
Mr.  Lesly  asked  you,  whether  it  was  lord 
Lovat's  hand  ? 

RiddelL  f  nerer  saw  the  letter,  but  the  sub* 
•cription  ;  and  he  shewed  me  that,  to  see  if  I 
knew  it. 

Sir  W.  Yonge.  Did  not  Lesly  inform  you 
what  where  the  contents  of  the  letter  P 

RiddeU.  No :  to  tbe  best  of  my  remem- 
branoe,  be  said  it  was  signed  by  my  lord  Lorat 
inlT38. 

Then  the  witness,  by  direction  of  the  Lord 
High  Steward,  withdrew. 


Sir  W.  T4mg€.  My  lords,  iIm  unit  mimm 


we  beg  leave  to  produce  b  William  Walker: 
Who  was  called  in,  and  sworn. 

X.  H.  S.  My  lord  Lovat,  has  your  lordship 
any  objection  to  this  witness  P 
Lord  Lovat,  No ;  I  have  none. 
Sir  W,  Yonge.   My  lords,  I  beg  leave  to  ask 
this  witness,  if  he  lived  in  my  lord  Lof  at's  fa- 
mily ?  and  how  long  P 

Walker.  Yes ;  for  three  years  and  an  half. 
Sir  W.  Yonge.   Do  you  remember  any  per- 
sons coming  to  him  after  the  battle  of  Preston- 
Pans  P  and  who  were  they  P 

Walker.  Yes:  There  was  Alexander  Mac 
Leod,  and  Mac  Donald  of  Barisdale. 
Sir  W.  Yonge.  Was  Kinloch  Moidart  there? 
Walker.  Yes. 

Sir  W.  Yonge.  Was  young Glengary  there? 
Walker.   Yes ;  He  was  were  one  day ;  |I 
think  on  a  Sunday. 

Sir  W.  Yonge.  Did  they  dine  at  my  lord 
Loval*s  table  f 

Walker.  Yes ;  all  except  Glengary. 
Sir  W.  Yonge.  Do  you  remember  any  healths 
that  were  drank  ? 

Walker.  Yes :  I  heard  Barisdale  drink  the 
young  Pretender's  health. 
Sir  W.  Yonge.  By  what  name  ? 
Walker.  By  the  name  of  the  Prince. 
Sir  W.  Yonge.  Was  my  lord  Lovat  present 
then  ?^Walker.  Yes. 

Sir  W.  Yonge.  Do  yon  know  one  Thoosas 
Fraser,  a  baker  ? — Walker.  Yes. 

Sir  W,  Yonge»  During  the  time  that  those 
persons  were  at  my  lord  Lovat*6  house,  did  he 
give  them  anv  advice  P  and  what  was  it  P 

Walker.  I  never  heard  it  t  It  was  always  in 
my  lord's  room ;  and  I  never  went  in,  bnt  at 
dinner. 

Sir  W.  Yonge.  Did  you  hear  them  say  any 
thing  about  the  young  Pretender,  and  tbe  olan 
of  tbe  Erasers  P 

Walker.  I  heard  my  lord  Lovat  say,  thai 
they  most  take  care  not  to  let  the  young  Pre- 
tender run  into  an  engagement. 

Sir  W.  Yonge,  Do  you  know  Thomas 
Fraser  the  baker  .^—ITci/^r.  Yes. 

Sir  W.  Yonge.  Was  he  at  ray  lord  Lovat's 
then? 

Walker.  He  came  to  Castle- Downey,  with 
some  colours  they  were  to  make  at  Inverness. 

Sir  W.  Yonge,  What  colours  were  they  P 
*    Walker.   Two  standard  colours,  four  bell- 
tents,  and  two  painted  flags. 
Sir  W.  Yonge.  What  were  they  painted  with? 
Walker,   My  lord  Lovat's  arms  were  upon 
the  flags* 
Sir  W,  Yonge.  What  became  of  those  things? 
Walker,  Cameron  sent  them  away,  after  my 
lord  Lovat  was  taken. 

Sir   W.   Yonge.    Do   you   remember   the 
marching  of  two  companies  to  Perth  P 
Walker,  Yes. 

Sir  IF.  Yonge.  Do  you  remember  soon  after 
the  master  of  Lovat^s  coming  into  the  room, 
where  you  were  P—ira/A:er.  Yes. 
Sir  W.  Yongt.  Was  my  lord  Lovat  there  P 
Walker.  Yes. 
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Sir  W»  Y<mgt.  What  paaed  there  between 
tberoP 

WMer.  When  the  mtster  ctmelmto  the 
romn,  my  lord  Lovat  was  apetkiDg  to  him :  I 
doot  know  what  it  was  abiiut. 

Sir  W.  Y(mge.  What  did  the  maater  do  then  P 

Walker,  The  master  rote  op,  and  took  hii 
bomiet,  and  threw  it  npon  the  floor,  and  threw 
the  white  eockade  in  the  Are,  and  damned  the 
cockade. 

Sir  W.  Tonge.  What  did  the  father  do  apon 
that  occasion  ? 

Walker,  He  rose  no  in  a  pataion,  and  said, 
What  coaki  he  do  i  and  was  forcing  his 
■on  out 

Sir  W,  Yonge,  I  beg  you'll  inform  their 
lordshipei  noon  what  occasion  it  was  that  the 
Blaster  of  LoTat  threw  his  ooekade  into  the 
lire ;  and  what  his  father  had  aaid  to  him  to 
oecasion  it. 

Walker,  I  don't  know  that,  indeed. 

Sir  W.  Yonge.  Did  you  hear  his  father  say 
any  thing  to  him  f 

Walker,  Bis  father  spoke  to  him  in  Erse. 

Sir  W.  Yonge,  Do  you  understand  Erse  ? 

Walker,  No ;  I  de  not.  The  master  of 
Lovat  went  to  the  door ;  and  Mr.  Fraser  the 
iniiNSter  stood  up  in  the  master  of  Lovat's  be- 
half: Upon  which,  BIr.  Fraser  of  Byerfield 
rose  up,  and  said,  What  hare  you  to  do  with 
it  ?  You  hare  no  estate  to  forfeit. 

Sir  W.  Yonge,  What  said  my  lord  Lofat 
upon  that? 

Walker,  I  do  not  know  what  he  said  upon 
tbat. 

Sir  W,  Yonge,  Did  they  say  nothing  in 
Bncibh  after  that  ? 

Walker,  They  spoke  in  a  language  I  did 
not  understand. 

Sir  W,  Yon^e,  Did  my  lord  Lorat  say  no- 
Wng  in  English  T 

Walker,  Not  that  I  know  of:  Only  he  said. 
What  could  he  do  more,  he  was  forcing  his  son 
•nt,  the  ?ery  life  of  him  ? 

Sir  W,  Yonge,  Pray  do  you  know  upon 
what  aeooont  &at  was  said  ? 

Waiker,  It  was  an  answer  he  saTe  to  Byer- 

Sir  W,  Yonge,  To  whom  did  Byerfield  speak, 
when  he  said,  ne  had  no  estate  to  forfeit  ? 

Walker,  To  Donald  Fraser  the  minister. 

Sir  W,  Yonge,  Do  you  remember  any  thmff 
about  a  smith  and  a  tinker  repairing  any  arms  r 

Walker,  Yes ;  there  was  one  Hugh  Monro, 
and  another. 

Sir  W.  Yonge.  How  long  was  it  that  they 
were  at  Castle- Downey  f  > 

Walker,  About  a  fortnight,  I  think. 

Sir  W.  Yonge,  Were  there  any  arms  where 

nwere? 
alker.  Yes ;  in  the  ward-room. 
Sir  W.'Yonge,    Where  was  the  key  kept  of 
that  room? 

Walker,  The  key  was  mj  often  in  my  lord 
Lorat's  room,  in  his  custody. 

Sir  W,  Yoiute,  Did  my  lord  Lorat  usually 
gire  out  ftat  key  to  any  bodydiiit  wtnl  into 
VOU  XVUI. 
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the  ward-room?  Or  did  he  use  to  go  ther« 
himself? 

Walker.  My  lord  alwaya  ga?e  the  key  out 
to  any  body  tbat  wanted  it,  to  get  shoes  for  the 
horses,  or  the  like:  My  lord  nerer  went  ther# 
himself. 

Sir  W.  Yonge.  Do  you  know  any  thing  of 
the  smith  and  the  tinker*s*going  into  my  lord'a 
room? — Walker.  Yes. 

Sir  W.  Yonge.  What  passed  there?  Did  n^ 
lord  gi?e  them  any  thing? — Walker.  A  dram. 

Sir  W,  Yonge,  Hare  you  erer  been  in  the 
ward-room? — Walker,  Yes. 

Sir  W,  Yonge.  What  was  usually  kept  there? 

Walker,  SeTeral  sorts  of  thmgs ;  it  is  ibore 
than  I  can  tell  how  many. 

Sir  W,  Yonge.  Did  tou  see  any  number,  of 
men  rendezvoused  in  that  neighbourhood? 

Walker.  Yea. 

Sir  W,  Yonge.  What  number  ?  How  many 
companies  did  von  see? 

^  Walker,  I  don't  know  hew  many  compa* 
Dies;  the  first  of  the  rendesTous,  we  redrotted 
there  were  7  or  800  men. 

Sir  W.  Yonge.  Were  they  armed  ? 

Walker.  Some  of  them  were  armedi  and 
some  not. 

Sir  W.  Yonge.  How  far  firom  Caatle-Dow* 
neydid  you  see  those  men  ? 

Walker.  About  a  mile  from  i^  ^  . 

Sir  W.  Yonge.  Did  yoa  enfelr'ywe  themaf* 
terwards?  .     '      ^^^x- 

Walker.  Yes ;  I  saw  acoid^any  of  them 
drawn  up  on  the  green. 

Sir  W.  Yonge,  Was  my  lord  Lovat  at  home 
then  ?  Did  he  see  them  drawn  up  ? 

Walker,  He  was  at  home ;  but  I  betiere  M' 
not  see  them. 

Sir  W,  Yonge.  How  near  is  that  greeft  !• 
my  lord  Loyat's  house  ? 

Walker.  About  100  or  fOO  yards. 

Sir  W.  Yonge,  Do  you  know  of  any  vie* 
lenee  or  toroe  that  was  used  to  make  the 
men  rise?  ^ 

Walker,  The  chambefkin  forced  them,  and 
ydnng  luTerallacby. 

Sir  W.  Y&nge.  Id  what  manner  did  they 
force  them  ? 

Walker.  They  threatened  to  bom  their 
houses,  after  the  battle  of  CuUoden,  if  they 
did  not  rise. 

Sir  W,  Yonge.  But,  before  that,  how  did 
they  threaten  them  ? 

Walker.  That  they  would  toke  their  catlia 
and  plaids  from  them,  if  they  did  not  rise. 
Lord  Lo?at  was  then  a  prisoner  to  my  lord 
Loudon,  and  was  then  in  his  custody. 

Sir  W.  Yonge.  Do  you  remember  when  mw 
lord  Cromertie  marched  by  my  lord  Lorat'a  r 

Waiker.  Yes. 

Sir  W,  Yonge,  Was  knrd  Cromertie,  or  his 
aon,  or  any  of  the  oflieers,  at  my  lord  Lorat'sf 

Walker,  Yes :  my  lord  Cromertie  and  lord 
MacLeod  were  there  all  night 

Sir  W.  Yonge,  Did  you  bear  my  lord  Loral 
make  use  of  any  ezpressionS|  er  czcuse^  that 
bii  inettwere  not  ready? 

fY 
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Walker.  Mv  lord  Lovat  nid,  It  wm  a 
■bame  to  see  lord  Cromertie*s  meo  go  bj  his 
BOfie :  but  what  H  wat  for,  I  cap'l  telE 

Sir  W,  Yonge.  My  lords,  we  have  done  with 
•or  examioatioo  of  this  witness. 

L,  H.  S,  Mf  lord  Lorat,  would  your  lord- 
ship ask  this  witness  any  qnestioiis? 

Lord  Lovat»  Were  yoo  threatened  by  any 
one  to  give  etidence  against  mt?  and  by 
whom  f  And  what  were  the  expressions  tmtd 
OB  that  occasion  f 

Walker,    No,  I  was  not 

Lord  Lof9at,  Were  yon  examined  at  Inver- 
ness?  and  by  whom? 

Walker,  I  was  examined  at  InTemessby 
Mr.  Bruce  and  brigadier  Mordaunt. 

Irf>rd  Lovat,  What  passed  between  you  end 
Mr.  Bruce? 

Walker.  I  was  examined :  nothing  passed 
between  me  and  Mr.  Brace  at  that  time. 

Lord  Lovat,  Or  at  any  time  afterwards  P 

Walker,  Nos  afkerwaitls. 

Lord  Lowtt.  Was  any  force  need  to  git  out 
tf  e  men,  while  I  was  a  prisoner,  or  while  I  was 
•t  home,  or  aller  m  v  return  from  Inremess  P 

L,  KS,  First,  Was  there  any  force  used  to 
cet  out  the  meUi  whOe  my  lord  Lovat  was  at 
some? 

Walker,  I  cannot  truly  tell  that :  it  is  more 
than  1  can  tell. 

L,  H,  S,  Was  any  such  force  used  while  he 
was  a  prisoner  at  Inverness  f 

Walker,  Lord  Lovat  was  with  lord  London 
when  the  force  was  used  to  raise  the  men. 

L,  H,  S,  Did  you  say  that  the  dispute  be* 
tween  locd  Lovat  and  his  son  happened  after 
the  Vrasers  had  marched  southwaras,  or  not  P 

Walker,  It  was  the  Erasers  of  Stratharick 
that  bad  marched;  there  was  not  a  man 
jBiarehed  out  of  the  Aird  at  that  time. 

Lord  Lovat,  Dkl  I  know  of  the  marching  of 
the  men  P 

Walker,  My  lord  Lovat  knew  nothing  of  it\ 
it  was  Fraser  of  ByerfteM  that  took  as  many 
of  the  Prasers  as  he  oould  get  to  the  castle 
of  Cnlloden,  in  order  to  take  the  lord  president 
prisoner:  but  my  tord  Lovat  knew  nothing  of 
that ;  for  when  be  heard  of  it,  he  was  like  to 
go  mad ;  he  cursed  for  a  matter  of  two  hours ; 
•od  we  bad  no  peace  with  him. 

Lord  Lovat,  Was  that  the  occasion  of  my 
foarrel  with  my  son  P 

Walker.  No ;  my  lord  Lovat,  nor  the  mas- 
ler  of  Lovat,  knew  nothing  of  it ;  ftir  this  Byer- 
fiekl,  as  I  heard,  was  designed  to  raise  die 
BMn,  without  my  k>rd  Lovat's  authority ;  and, 
if  he  had  got  the  command  of  the  house  of 
Coltoden,  be  would  have  kept  them  there :  it 
was  be  tliat  marched  with  the  Stratharick  men 
to  Perth. 

A  Lord,  Did  my  lord  Lovat,  or  ius  son, 
know  nothiDsr  of  this  ? 

Walker,  No ;  they  were  S4  miles  off. 

A  Lord,  What  was  the  oocaaioo  of  the 
<|Ban]&l  between  lord  Lovat  and  bis  son  P 

Walker,  I  canno(  tell. 

A  LfiTi,  Wera  y9u  prosqsk  la  At  .iosir, 


when  the  disputo  began  between  my  kid 
Lovat  and  bis  son  P 

Walker,  No;  I  was  not  in  the  room:  I 
eame  in  with  a  dish  in  the  mean  tisrie  ;  and 
there  was  this  little  John  Fraser  of  B^erfield 
speaking  tp  my  k>rd :  my  lord  Lovat  roll  foul 
of  the  master,  who  roee  up,  and  took  his 
cockade  off  the  'acriptore,  and  threw  the 
oockade  into  the  fire,  and  damned  it. 

A  Lord,  What  laii^uage  did  they  Ulk  in  P 

Walker.  They,  talked  m  Erse,  when  I  heard 
it  first 

A  Lord,  You  say,  that  Fraser  the  minister 
took  part  with  the  master  P — Walker,  Yes.    ' 

A  Lord,  Did  he  telk  in  ErseP 

Walker.  Yes. 

A  Lord.  Then  how  do  yon  Jmow  he  spoko 
in  favour  of  the  master  P 

Walker,  The  reason  why  I  knew  it  was^ 
that  liule  John  Fraser  flew  up  to  Donakt 
Fraser,  and  said.  He  had  no  estate  to  forfeit ; 
and  that,  if  he  had  got  a  stipend,  it  was  all  ho 
had  to  take  care  of. 

Lord  Lovat,  Do  you  know  whether  I  used 


my  endeavours  to  get  my  men  home  after  they 

by  Fn         '  ~      ^  ' " 
other  person? 


were  taken  out  by  Praser  of  ByerfieU,  or  any 


WMer.  MacDonaM  of  Barisikle  would 
have  iny  lord  Lovat's  men  out,  and  was  never 
away  mm  the  house ;  and  there  came  on  a 
great  snow,  that  my  lord  Lovat's  meo  did  not 
go  out  at  that  time ;  but  about  two  liajfs  after 
tnatj  some  of  them  went  up  to  a  bill  with  Ba« 
rtsdale's  men  ;  and  they  would  take  cattle,  to 
maintain  them  upon  the  road  :  when  my  lord 
Lovat  sent  fi>r  tbein  ftom  Urouhart  and 
brought  them  all  back  anin.  When  there 
was  any  of  them  risen  at  all,  then  my  lord  was 
prisoner  with  lord  London. 

A  Lord.  Pray  what  land  of  servant  is  a 
chamberlain  P 

Walker,  The  stewardi  who  gathers  in  die 
rents. 

A  Lord.  Did  you  ever  hear  of  the  cross 
being  carried  about  the  country  P 

Walker,  I  never  either  saw  it,  or  heard  of  it. 

Lord  Lofoat,  Do  yoo  know,  whether  Fraser 
of  Dumballoch,  that  was  here  to-day,  went 
out  in  arms,  at  the  head  of  a  company^  to  Ur- 
quhart,  till  I  brought  him  home  P 

Walker.  I  saw  him  that  day  at  knd  Lovaf  s 
table ;  but  whether  he  got4o  Urquharti  or  ao^ 
I  cannot  tell. 

A  Lord.  Did  the  men  that  went  to  Urqnhart 
dine  with  my  lord  Lovat  f '^Walker.  Yes. 

Then  the  witness,  by  the  direction  of  the 
liord  High  Steward,  withdrew. 

Mr.  Torke,  My  lords,  the  next  witnoM  we 
shall  produce,  is  Hngh  Monro. 

Hugh  Monro  called  in. 

L,  U.  S,  My  lord  Lovat,  has  yoov  lordship 
any  ol^eotion  against  Hugh  Monro'k  being- 
examined  as  a  witncssP 

Lord  Loom.  Yes;  hcis  my  tenant 
.  L.B.S.   WouU  your  Isrdship  havo  Mm 
•anuaed  upon  that  jiointr«--Lscdf£stot.  Xm 
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The  witDen  wu  bwotq  npon  a  Voire  Dire. 

L.  H,  S,  My  lord  Lorati  what  questiooi 
wooM  TOO  ask  him  f 

hon  Lo9Mt,  Hare  jau  any  lands,  honaea, 
or  yard,  thatroa  hold  w  meP — Monro.  Yea. 

L,  H.S,  What  lands  do  you  hold  of  my  lord 
LofatP— 3fofiro.  8iz  bolls  a  year. 

L.  H.  S,  How  do  yoo  hold  it  of  my  lord 
Lo?at,  aa  rassal,  or  by  leaae  or  tack  ? 

Monro,  WhUe  I  waa  a  servant,  1  had  it 
from  him. 

L.  H,S.  Do  yoo  hold  it  of  my  lord  Lorat 
now? 

Jlfonro.  Another  man  hath  taken  possession 
there. 

L.  H,  &,  Ha?e  yoo  the  juroe  tenure  under 
my  lord  LoTat  as  yoo  had  before  P 

Monro,  Yes. 

Ait,  Gen.  My  lords,  I  beff  this  witness  may 
be  asked,  if  he  hokts  aoy  lands  of  my  lord 
LoTat  at  this  time. 

Jlfoaro.  I  hare  the  same  land  that  I  had 
kefbre ;  but  another  man  hath  it  in  possession 
ever  since  Whitsunday. 

Alt,  Oen.  What  is  that  other  man'a  name  P 

Monro,  Kilbocky. 

A/tt'  Gen,  How  does  he  hold  it  of  my  lord  P 

Jfojiro.  I  don't  know. 

Lord  Lavat,    Do  you  think  you  hare  any 
fight  to.  hold  this  land,  though  another  man  is 
io  possession  of  it  P 
-  Monro,  No,  I  hare  no  right  to  bold  it. 

Lord  Sandy9,  Why  do  yoo  say  you  hare  no 
Eight  to  hoM  it  P 

Monro,  Beeauae  the  superior  lord  may  turn 
moootof  tlM  land  at  any  time. 

Lard  Sanify$.  Has  the  superior  lord  turned 
yoo  out  of  the  land  ? — Jlfoaro.  No. 

L,  H,  S.  Whom  do  you  take  to  be  yoor  so- 
perior  kird  P — Afoaro.  My  lord  Lorat. 

flir  W,  Yonge,  Had  you  any  wages  from 
my  lord  Lorat,  while  von  were  nis  serrant  P 

Jlibaro.  Yes;  1  had. 

Sir  W,  Yomge,  What  were  the  wages  yoo 
badP— Mojiro.  Fire  pounds  ajrear. 

8ir  W.  Yonge.  Was  it  paid  in  money,  or  in 

■da  of  rnnr  rent  P 

Mmro,  It  waa  paid  in  land. 

Sir  W.  Yonge.    Was  that  the  land  you  now 
•f  which  yoo  hokl  of  my  lord  Lovat  P 

Jfooro.  Yes. 

Sir  W.  Yonge.  Hare  yoo  any  title  to  that 
loud,  BOW  you  are  not  hia  aenrant  ? 

Momro,  I  don't  know  what  way  it  is. 

Sir  W.  Yonge,  Do  yoo  think  you  hare  any 
daim  to  the  land,  now  yoo  are  not  hia  serrant  P 

Mimro.  No;  I  have  none. 

Sor  IF.  yoNige.  How  long  have  yoo  left  my 
lord  Lovafa  aervioeP 

Monro,  I  was  alwaya  his  servant:  I  did  not 


Lsrd  Ltnai,  The  person  that  now  ia  in  poa* 
of  that  land,  has  he  it  by  my  eooseotP 
Mmro.    I  don't  know :  tha  nsan  that  ia  in 
aaja  be  most  have  tbt  icnt  this 


Att,  Gen,  Did  yoo  ever  hold  this  land  hj 
any  writing  P—lfonro.  No. 

Att.  Gen.  Did  too  ever  hold  it  by  any  coo* 
tract  for  any  certain  term  P 

Ifonro.  1  had  the  hmd  from  my  lord  Lovat, 
for  what  I  worked  for  him  in  the  year. 

Lord  Lormt.  Were  you  turned  out  of  this 
land  by  force,  or  against  your  will  P 

Monro,  No ;  I  waa  not. 

A  Lord,  Bv  what  aieans  were  you  diapoo- 
sessed  of  this  land  P 

Monro.  I  have  the  same  land  yet. 

Mr.  GreuviUe*  In  what  capaoity  were  yoo« 
aervant  to  my  lord  Lovat  ? 

Monro,  I  was  his  blacksmith. 

Mr.  GrenvUle.  Do  you  know  the  persoB* 
who,  yoo  say,  ia  now  in  possession  of  that  land  P 

Monro,  tndeedck)!. 

BIr.  Grtnvitle,  What  b  he?  Ia  he4i  servaol 
to  rov  lord  Lovat  P 

Monro.   No :  He  is  a  cfenfleman. 

Lord  Halifax.  My  lords,  I  submit  it  to  your 
knrdshios,  aa  this  witness  has  already  contra- 
dicted nimself  several  times,  whether  lie  diookf 
not  be  ordered  to  withdraw. 

Sir  J.  Strange.  I  stood  up  to  acquaint  yoor 
lordships,  that  we  should  nut  insist  oo  the  eza« 
mination  of  this  witness  ;  but  desire  it  may  be 
understood,  that  we  only  do  that  from  the  mao- 
ner  of  his  answering  the  questions  which  bavo 
been  asked  him ;  and  do  not  thereby  submit  to 
the  objection  that  has  been  made  against  him 
by  the  noble  lord  at  the  bar. 

Then  the  witneaa,  by  dvectkm  of  the  Lord 
High  Steward,  withdrew. 

The  duke  of  Newcastle  moved  lo  adjourn  to 
the  chamber  of  parliament 

Lord  Lavai,  My  lords,  1  have  most  humblj 
represented  to  your  lordships  every  day  of  my 
trial,  that  I  am  ao  weak  and  feeble,  that  I  ana 
not  able  to  attend  your  k>rilships.  I  fainted 
away  thrice  this  morning,  before  I  came  up  to 
your  k>rdsbips'  bar  ;  but  yet  was  determined  to 
abew  mv  respect  to  yoor  lonlahipa,  or  die  dpoo 
the  road.  Bly  k>rds,it  is  impoeiBible  for  me  to 
come  op  in  the  aaaoner  I  have  doue  for  theao 
three  day  a  oast  I  am  everv  dav  obliged  to 
get  op  by  three  or  four  o'clock  in  toe  morning  ; 
and  therefore  1  beg  your  lordships  to  bavo 
compassion  on  me,  and  to  give  me  a  later 
hour,  and  a  day's  respite,  that  I  may  try  to 
recover  mysetf*. 

The  Lord  H«|fh  Steward  went  "back  to  liia 
chair:  and  then  the  Hooae  adjoomed  to  tho 
chamber  of  parliament;  and  Uie  Lords,  and 
othera,  retorned  io  the  same  order  as  before* 

The  House  bttoff  there  resumed, 

Ordered,  That  Sm  House  will  proceed  Ibr- 
ther  in  the  Trial  of  Simon  kird  Lovat  in  WeaU- 
minster-hall,  on  Friday  next,  at  eleveo  of  tho 
clock  in  the  forenoon. 

A  Message  waa  aeot  to  the  Houae  of -Com* 
mooa,  by  Mr.  EMe  and  Mr.  Thoeston,  to  ao* 
qoaint  them  therewith. 

Ordoredi  That  the  lieotaant  of  tkt  Tower 


$95}  SO  GEORGE  II.  Proeeeditip  agaiut  Ltrd  Laeal, 

•fLoDdon,  or  hi>  deputy,  do  take  buk  thetaiil 
litrd  LoTBt,  anil  bring  liim  tnin  to  the  bu  ot 
tliw  House  in  Westruinaler^ill,  on  Friday 
ncKt,  at  eleren  of  ili*  clock  Id  the  '* 


The  FotiBTB  Dit. 
Tridai/,  Manh  13, 1T40. 

Aboot  cl«ven  of  tite  ck>ck  in  the 
the  Iionit,  aud  otbera,  came  froai  ibe  chamber 
of  pBrluraeal,  ia  tlie  ume  order  ai  on  Honday 
laat,  into  Weitmimter-hall :  where  the  Com- 
atooi  and  their  BIai>ag«T«  vera  in  the  Mate 
prepiircd  fur  lliem  respectivdy,  aa  before;  and 
the  Lurds  looL  their  jifMCea  in  the  Court;  and 
the  Lord  Hiifb  Steward  iu  hii  chair. 

X.  if,  5.  The  House  it  retained,  laityoar 
lordthi|it'  pleasure  that  the  judgei  bave  nave 
lobecoTeredf 

LartU.  Ay,  ay,        , 

Then  the  Serjeant  at  Arm  made  proclama- 
Hob  for  nience ;  and  afterwarda  the  ibllotriof 


d  teate  to  g 


'  Sajta»t  at  Armt,  Oyea,  Oyea,  Ovei !  Uen- 
tentDt  of  the  Tower  of  Loudon,  Driog  forth 
jour  priaoner,  Simoa  lord  Lorat,  to  uie  bar, 
porauant  to  the  Order  of  the  Hume  of  LorJa, 
to  ypu  ilirecied. 

The  deputy  gOTemor  of  tfae  Tower  brongbl 
the  pritener  to  ibe  bar,  io  the   Hke  form  at 
before.     And  then  bo  bnceled  doirn. 
'   L.  H.  S.  Your  lonlihip  may  rite. 

The  L..rd  Hieh  8le*— '  ■'■-^-^ 
iDwo  10  the  taUe ;   at 


'^i^H 


~  H.  S.  Geattenen  of  the  Houm  of  Com- 
Mona,  you  rnay  proceed. 

Air.  Torkt.  My  lordi,  the  aezt  witnen  tre 
diall  produce  la  your  lordahipa  ia  Thomai 
Fnaer. 

Zlomoi  Frater  called  into  Conrl. 
Hr.  Torke.  Hy  lonlt,  we  deaire  this  Kitaeia 
^niomai  Prater  may  lie  twom. 

L.  R.  S.    My  lord  Lorat,  liat  your  lordthip 

—   '     ■        •  ■  --     ,  y,      ■  ■ 


Vny  objection   i]faintt  Tbomat  1 


r  being 


Lord  Lovet.  Kly  turdi,  I  liave  do  ol^eclion 
to  him;  imt,my  lorda,  lam  notnble  to  ri«c  up, 
and  tit  dawo,  baring  been  ill  all  ni^bt,  and  aa 
f  ery  ill  now.  ]  liopa  vour  Ibrdabipi  will  «s- 
(HUe  my  rising  up  uii:!  dawn. 

ThonuH  i'ratemrorn, 

Hr.  Yorke.  My  lords,  I  would  atk  ihia  wit- 
iMia,  If  Iwknoittmy  lord  Loral  f  And  1  dHire 
be  would  ii>eak  out. 

T.  I'rtuer.  Yea,  my  birda,  u  wdl  aa  I  do 
■B^^clt' 

fflr.  Yorkt  How  long  have  joo  kDSwn 
him  r — 2'.  FroMf.    Ever  since  I  wm  a  child. 

3lr.  Yorke.  flare  ymi  been  employed  to 
work  tor  my  lard  Loxft  at  any  time  about  8ep< 
tembar  17M ;  and  upou  what  occaaioD  were  you 
Hcmployedf    Anatrer  the  quettton  diaiinctly, 

T.Fraur.    No;   li  '"     '  ' 

Km. 


Mr.  Yorkt.  Were  yoa  eiBpfeyed  atCaalle- 
Ditwney  about  that  time  F 

T.  Frmtr.  Yea,  1  vaa  at  Cartle-Dowtvy, 
and  waa  employed  by  my  bvd'a  cbamberiain. 

Mr.  Yetkt,    About  w'bal  buHueaar 

T.  Fnaer.  About  DMnditig  aoiM  old  ca> 
lourt. 

Mr.  Yorke.  And  what  d«o  ware  yon  e«>- 
ploved  in  7 

T.  Frmtr.     About  wnM  camp-oolniiin. 

Mr.  ftrJte.  Wera  you  employed  Id  any  thiog 
eke? 

2'.  Fraur.  Yea :  tbare  were  aema  bella  for 
armt  that  I  waa  amploycd  about. 

Mr.  Koria.  Who  gare  you  diractiooa  about 
miking  the**  thingaf 

T.  Filter.  John  Prater,  my  krd  LoTat'a 
ehamberlain  or  ttaward  ;  aiid  be  paid  me  for 
my  paiot  when  I  bad  dooe. 

Mr.  Yorkt.  At  wfau  bouae  waa  Ibb  work 
doner 

T.  Frater.  Uoat  of  il  waa  dona  at  my  own 
houta  at  lifrenieat. 

Mr.  Yorkt.  Waa  DODO  of  the  wotk  done  at 
Castle- Downey  r 

T.  FroMT.  There  waa  a  eamp  oaloiir,  ma4 
tome  other  iftinga,  doue  at  CatllO'Ouwney. 

Mr.  Yorkt.  Wfaooe  arma  wera  put  afon 
theae  colours,  or  bells  tor  arma  7 

T.  Fmtr.  There  waa  no  arm*  npon  Ibetn, 
but  the  crest  of  btrd  Lorat'i  hmilv,  the  ilear'a 
head. 

Hr.  Yorke.  Waa  that  oreal  pat  both  apoa 
the  bell-tcaU  and  coloort  ? 

T.  Frmer.  It  wat  upon  the  camp-LalaHl^ 
and  bdlt  of  arma. 

Mr.  Yorke.  Wen  the  arma  apoa  the  oo- 
lonrar 

T.  Fnuer.  They  were  a  ttaud  of  old  colooia 
that  ware  done  by  Fraaer. 

Mr.  Yorkt.  When  wera  Ibete  colouraatt 
opafkerwanUr    Or,  weratbey  tet  op  atallF 

T.  Fraitr.  Yra,  I  aiDck  ihem  up  on  tha 
green  of  Cattle- Downey, 

Mr.  Yorkt.  Did  my  lord  Lorat  erer  ace 
them  there  r 

T.  Frater.    Tomy  kitowledge,  beimerdid. 

Ut.  Yorkt.    What  were  iboaa  ball-tenta  and 


a  be  tbo  oaa  of  tbem  t 


faith. 


t  tell  that,  opoa  my 


Yorka.  Did  my  lord  Lorat  kaow  of 
your  being  employed  about  theae  tbingaf 

T.  Frmtcr.  No ;  be  did  Dot,  to  my  know* 
Iffhra,atlahallanawer. 

Hr.  Yorkt.     Who  paid  yon  Ibr  ihrmf 

T.  Frmttr.     Thecbalnberiatn,  or  steward. 

Mr.  Yorke.  Do  you  think  the  eharaberfaua 
would  hare  paid  you  for  Iben,  without  my 
lord  Lovat'a  order  f 

T.  Frater.    I  can't  tell  that:   letthejudgan 


ofatbe. 
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Mr.  Fttkt.  Wasny  lordLifti  id  the  boote 
mt  the  tMM  dme  f 

T.Fmer,  Yci;  lievas  !■  ththoon:  he 
wae  vcrv  tick. 

Mr.  Yorke.-  Did  yoa  obeerte  my  bMPd  Lorat 
erer  took  at  theie  cokmn  that  jroa  aet  up  P 

T,Fra9er.  laawhioieiiefiar  mornings  take  a 
walk  apeo  thegieep,  and  take  an  M  coknir  id 
hii  hand. 

Mr.  Forftc  Did  he  are  there  the  coleara 
which  you  tet  op  ? 

r.  Fr^ier.  Yea,  the  Bella  of  arma  and  co- 
loiira. 

Mr.  Torke.  Did  he  aay  any  thing  to  yon 
aboat  them  P 

T.  JFVefer.    Yea:    be  aeemed  to  be  very  ill 


Mr.  Feriba.    What  waa  be  iU  pleaaed  with  P 

7.  Frater.  I  don't  know  whether  it  waa 
with  the  manner  of  doing  the  woik»  or  boGanae 
it  waa  done  at  all. 

Mr.  Tcrke.  When  hia  lordahip  cjq|ireiaad 
himaelt'  ill  pleaaed,  did  he  direct  yoa  to  take 
them  away,  or  not  ? 

T.  Fwmer,  No:  they  wereto  stay  there  till 
tiwy  were  dried  by  the  wind. 

Mr.  Yarke,  When  be  espraaBed  himself  to 
be  fll  nleaaed,  did  he  order  them  to  be  taken 
awa^r 

T.  Frmur.  He  did  not  speak  a  word  to  me 
afterwards  about  them. 

Mr.  Torke.  Do  yoo  know  what  became  of 
Ihaae  ooloara  P 

T.  Frater,  No :  I  went  home  to  Invemeaa, 
whieb  ia  the  place  of  my  residence :  but,  when 
I  am  employed  by  any  man,  1  must  anawer 
aodobi^. 

Mr.  lorke.  My  lords,  we  have  done  with 
thia  witneas. 

L.  H,  S,  My  lord  Lovat,  will  your  lord- 
ahip aak  this  witness  any  questions  P 

Lard  Lavai,    No,  my  lords. 

Then  the  Witness,  by  direction  of  the  Lord 
High  Steward,  withdrew. 

AiL  Oen.  My  lords,  the  next  witness  we 
ahall  produce  is  Hugh  Fraaer,  who  «raa  secre- 
tarr  to  my  lord  Lovat  from  1741  to  1744,  when 
Robert  rraaer,  who  was  before  examined,  be- 
came aeoretaty  in  hia  room. 

Hugh  Fraur  was  called  in. 

X.  jBT.  5.  My  lord  Lo?at,  Hare  yea  any 
ebjectien  to  thia  witneaaP 

Jioni  Xonsl.    No,  my  lorda. 

liord  Halifax.  Mv  lorda,  As  the  noble  loid 
atthe  bar  baa  comptained,  that  he  ia  sick  and 
faint,  I  ODOfe,  That  yonr  lordships  asay  dia- 
penaa  with  hia  riaing  np.-— Xardv.    Ay,  ay. 

Hugh  Fraser  swoni. 

AiL  Gem.  Do  yoa  know  the  aeble  hiri  at 
the  bar  P— H.  IVwjfr.    Yea. 

idll.  Gea.  How  leaf  hafia  yoo  known  him  P 
aad  raise  yoor  ?bioe. 

H.JVsMr.  jNre  kaiimmjkiii  Latatfor 
aboot  flf«  jpeaak 


AiL  Gaa.  Did  you  at er  aar?e  my  bird 
Lotat,  and  in  what  capacity  ? 

L.  H  S.    Raise  your  voice,  Mr.  Fraser. 

Att.  Gem.  Ja  what  capacity  did  yon  aerft 
lordLovatP 

H  Footer.  I  serred  my  lord  Lorat  u  the 
capacity  of  a  aecretary. 

Aii,  Gem.  When  did  yoo  firat  come  into 
his  serrice  P  and  when  did  yoo  quit  it  P 

H,  Frater.  I  eame  into  lonl  Lorat'a  aer- 
▼ice  in  April  or  May  1741,  and  left  it  to* 
wards  the  end  of  December  1744. 

Ait.  Gem.  Gife  an  account  to  my  lorda, 
whether  you  were  at  EdiDborgh  in  the  month 
of  September  1745  P—H.  Jroser.    ]  was. 

Ati.  Gen.  Do  yoo  know  one  William  Fra^ 
ear  of  Bebain  P    Waa  be  then  at  Edinburgh  P 

H.  Frater.    Yea. 

Ait.  Gem.  Had  you  and  he  any,  and  what, 
conrersation  together  P  And  did  you  come  to 
any  resolution  upon  it,  m  order  to  your  going 
to  my  lord  Lorat's  P 

H  Fnuer.  I  had  a  conteraatloo  with  Mr. 
Fraaer. 

^  Att.  Gen.  Did  you  two  come  to  any  rcaolo* 
tion  together  concerning  yoor  going  to  my 
lord  Lovat's,  in  rehttion  to  hia  aon  the  maatof 
of  Lorat? 

H.  Fraser.    We  did. 

Ait.  Gen.  Pleaae  to  tell  my  lorda  what  that 
resolution  or  agreement  between  you  waa. 

H.  Frater.  The  reaohition  between  Mr. 
Fraaer  and  me  was  this,  That  as  there  bad,  at 
that  time,  a  rebellion  broke  out  in  the  north  of 
Scotbuid,  it  was  agreed  between  us  to  be  proper, 
that  I  ahould  go  into  the  north  country,  ia 
order  to  converse  with  my  lord  Lova't  unon  the 
subject  of  his  son's  going  out  of  Scotland,  to 
aroid  any  censure,  or  wronff  interpretation  that 
might  be  put  upon  hia  conduct,  as  be  waa  then 
in  that  conntrT.  ' 

Att.  Gen.  Had  yoo  and  this  Fraser,  at  that 
time  any  apprehensions  that  he  might  be  pre* 
railed  upon  to  go  into  the  rebellion  r 

H.  Frater.  We  had  no  ffronnda  for  any  ap^ 
prebensioDs,  further  tbao  ttie  apreading  conta- 
gion there  waa  at  that  time. 

Att.  Gen,  Was  there  any  proposal  made 
by  William  Fraaer,  or  you,  to  iire?ent  bis  be- 
ing infected  with  that  contagion  r 

If.  Frater.  The  proposal  made  by  Mr. 
Fraser,  and  agreed  to  by  me,  n^,  that  ba 
should  be  removed,  and  go  abroad. 

Att,  Gem.  Did  you,  w  did  you  not,  propoaa 
that  lie  sh(»uld  go  abroad  ? 

H  Frater.  The  thing  waa  onanimooa:  I 
don't  know  which  of  us  proposed  it. 

Att  Gen.  To  what  plac^  was  he  to  go  P 

H.  Frater.  We  intended  that  he  sm»old  go 
tolisyden. 

Att.  Gem.  At  whose  expence  waa  he  to  go 
fm  Leyden  ? 

H.  Fraaer.  The  expence  in  the  end  waa  to 
Ibll  on  my  lord  Lorat ;  but  it  was  to  be  de/ 
frayed  by  Mr.  Fraaer  fbr  a  year,  to  be  advanced 
by  him. 

Mh  Oim,  What  waa  agnod  opon,  whhfos 
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SO  GEORGE  II. 


AvcMdny*  Hjgatmf  Lard  Ltmatf 


iido 


sped  to  makiiiff  any  propoMl  of  tkii  kind  to 
■IT  lonlLoratr 

If.  Frater,  It  wts  agrMd,  that  it  ahoald 
be  pro|>oied  to  my  lard  Lorat,  and  his  too ; 
and  was  not  to  be  done  without  my  lord^  oon- 
aant. 

Att.  Oen.  Was  it  agreed  npon,  that  yon 
•hould  qfo  lo  my  lord  Lo?at  upon  thii  proposal  P 

If.  F^Qter.  Yes ;  it  was. 

Att,  Gem.  And  did  you  go  to  himf 

H.  Fmuot,  Yes. 

Att,  Gen,  And  did  yon  deliTer  the  message 
to  him  f— If.  Froier.  I  did. 

Att,  Gem,  And  what  answer  did  begife  yon  ? 

H,  Fraier,  He  approved  Tory  muoh  of  the 
proposal,  and  agreed  to  the  thing. 

Alt,  Gem,  How  long  did  be  continue  in 
that  agreement  tb  this  pro{kusal  ? 

H.  Fraser,  Some  days  after*  he  said,  He 
did  not  think  it  quite  so  convenient  a  thug; 
and  that  he  had  altemd  his  mind  in  regard  to 
that 

Att,  Gem*  Pray  did  he  say  any  thing  con- 
cerning his  intention  aliout  the  master  hb  son's 
going  into  the  rebellion  ^ 

U,  Frater,  He  communicated  his  dssif^  to 
ne,  when  he  talked  to  me  on  the  sQb|ect; 
which  was,  that  the  master  should. 

Att.  Gen,  Should  do  what  ? 

If.  Fra$er,  Should  go  into  the  rebellion ; 
that  is  to  head  tlie  clan  m  the  Frasers. 

Att,  Gem,  Did  you  hear  my  lord  Lo?at  say 
any  thing,  or  no,  conceminj^  his  own  intentions 
oriffinally  to  head  thechui  m  the  rebellion  T 

H,  Fraser,  Bfy  lord  Lorat  toM  oia  then. 
That  he  had  intended  to  head  them  himself; 
but  that  he  had  altered  his  rcsolation. 

Att,  Gem,  For  what  purpose,  or  with  what 
view,  did  he  alter  his  resolittionf 

H,Fra$er.  In  order  to  stay  hhnself  at  home, 
I  suppose. 

Att,  Gem,  And  who  waa  intended  to  go  in 
his  room  f 

H,  Fraser,  f  said  before,  that  the  master  was 
to  head  the  Frasers. 

Att,  Gem,  Did  you  mean  by  saying  he  al- 
tared  bis  resolution,  that  he  had  rtMwed  the 
master  should  ge? — H.  Fraser,  Yes. 

Att,  Gem.  Did  you  hear  my  lord  Lorat  say 
any  thing  concenung  the  number  of  men  that 
be  had  thought  might  harebeen  raised,  or  that 
would  rise  P 

H,  Fraser.  My  lord  Lorat  did  talk  to  me  of 
m  greater  ntunher  of  men  he  thought  ought 
be  railed,  than  waa  likely  to  rise. 

Att,  Gem.  What  number  did  he  mention  f 

H,  Fraser.  if  I  remember  right,  ho  talked 
0f4er  5,000. 

^  Att.  Gem.  Did  he  giro  any  reason,  in  rela- 
tion to  his  resolution,  concerning  the  master's 
going  out,  instead  of  himaelf? 

If.  Fraser,  He  told  roe,  That  he  had  once 
Intended  to  hare  headed  tJiem  himself,  in  ax- 
f^ectation  that  there  would  be  a  rising  of  4 
or  5,000  men ;  but,  as  that  was  not  then  likely 
to  happen,  he  intended  that  the  master  of  Lorat 
should  fo  with  the  filaiii  to  ImmI  theou 


Att.  Gem.  Pleaae  to  gifw  an  aeebmit  to  my 
lorda,  if  he,  at  that  time,  toM  you  of  any  dio- 
appoiMasebt  he  met  with  fram  other  people? 

H,  Fraser,  He  talked  in  geperal,  that  aoma 
people  had  not  acted  up  to  aeir  engagameats, 
or  to  that  purpoae. 

'  Att,  Gem.  Pleaae  to  gife  an  account  to  my 
lords,  if  you  rsnsember  the  tinBo  when  the  battCa 
of  Preston-  Pans  happened  P 

If.  Fhuer.  Yea :  I  realember  the  tioie  tery 
well. 

Att,  Gem,  Were  you  at  Caatle-Downey  after, 
or  before  that  ?— If .  Frasmr.  After  that  battk. 

Ati,  Gen,  How  long  were  you  there  after 
that  battle  f 

H.  Fraser.  ft  may  be  about  eight  days  after. 

Att,  Gen.  Did  any  body  oome  to  Caatto- 
Downey  when  you  were  there,  and  giro  an  ac- 
count to  my  hnrd  Lorat  of  that  battle}  and 
who  was  it  r 

If.  Fraser,  There  were  sereral  gentleaaen 
came  to  Castle-Downey  while  I  was  there ; 
who  said  they  had  been  in  that  action. 

Att,  Gen.  What  did  they  say  concerning  it  P 

H.  Fraser.  What  they  said  of  it  waa,  gir- 
ing  a  history  of  the  matter  of  lact. 

Att.  Gem.  Whom  did  they  giro  the  histonr  to  P 

H,  Fraser,  To  the  company,  where  i  was 
present :  I  don't  know  to  whom  in  particuUr. 

Att,  Gem.  Was  lord  Lorat  present  at  ai^ 
conversation  of  tliat  kind  ? 

If.  Fraser,  I  do  net  doubt  but  he  was. 

Att.  Gem  Do  you  remember  whether  ho. 
was,  or  notP— H.  Fraser,  I  bettere  be  was. 

Att,  Gem.  Did  you  hear  lord  Lsrat  say  any 
thing,  and  what,  oanceming  that  battle  f 

H.  Fraser,  I  remember  to  hare  heard  dbv 
lord  Lovat  say.  That  it  was  a  f  ictary  obtained, 
not  to  be  paralleled  in  history. 

Att,  Gem,  1  beg  you  will  giro  an  acconnt 
to  their  lordahips,  who  tlie  persons  were  that 
came  to  my  lord  Lorat'a  witn  thia  account  of 
the  battle  P  Please  to  name  them. 

ff:  Fraser.  That  they  came  with  an  account 
of  the  battle,  is  more  than  I  can  say. 

Att,  Gem,  Who  were  the  persons  that  told 
it ;  and  who  were  there  ? 

H,  Fraser.  Mao  Donald  of  Barisdale  waa 
there. 

Att.  Gem.  Was  any  other  person  there  P 

H.  Fraser,  There  were  with  him  serrants, 
and  one  gentleman,  1  think,  that  waa  in  com* 
pmiy. 

Att,  Gem.  Was  young  Glengarie  there  P 

H.  Fraser.  Yes :  The  son  of  Glengarie  was 
there. 

Att.  Gem.  Were  Barisdale  and  Gleogario 
in  the  rebellion,  or  no  P 

H,  Fraaer.  So  they  said  themadrea. 

Att.  Gem.  Are  these  the  persons  that  said 
they  had  been  in  thebattleP 

H.  Fraser.  They  aaid  they  had  been  there  ; 
and  garo  an  accoimt  of  their  own  conduct  in  it. 

Att.  Gem:  What  did  they  aay  they  cama 
northward  forP 

H.  Fraser.  That  they  told  their  real  bnsi- 
ncasi  I  cauibt  afirm.    What  thsj  g^^e  oat 
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wftt,  Tbtl  they  inteDded  to  lery  mora  men,  in 
order  to  prosecirte  the  affiur  they  had  under- 
taken. 

Ait.  Oen.  What  affair  do  you  onderstand 
that  to  have  been  f 

H,  Frater,  The  rebellion,  tore  eopngh. 

Ait.  Gen.  Waa  my  lord  Lotat  |Nretent,  or 
DO,  at  the  time  when  they  declared  what  they 
came  into  the  north  for  ? 

H.  Frtaer.  He  mast  hare  been  pi'esent ; 
hecause,  where  I  heard  them  apeak  of  it,  waa 
in  hta  room. 

An.  OeJi.  Do  you  remember  my  lord  Lorat 
said  anj^  thing,  and  what,  noon  hia  being  told 
of  the  news  of  Barisdale  and  Qlengarie'a  com- 
inffinto  the  north  f 

if.  JVoffr.  He  said,  they  might  raise  fire 
thousand  men :  and  I  don't  remember  I  heard 
faim  say  any  more  upon  this  subject 

Ait.  Gen.  How  long  did  you  continue  at 
Castle>I>owney  this  time  that  you  went  there  ? 

H.  Frmer,  For  a  matter  of  twelre  or  four- 
teen days,  I  bdieve,  at  first 

Ait.  Gen.  Whither  did  yon  go  when  yon 
went  from  Castle-Downey  r 

H.  Fnuer.  I  returned  to  Edinburgh. 

Att*  Gen.  Did  my  lord  Lorat  charge  you 
whh  any  thing  to  be  communicated  at  Edin- 
burgh, as  from  him  f 

Jx.  Traser,  1  am  sorry  to  say  he  did. 

Ait.  Gen.  What  waa  that  chaige  my  lord 
Lorat  gave  you  to  communicate  ?  and  to  whom 
were  you  to  communicate  itf 

Hm  Fmer,  What  my  lord  Lorat  gave  me 
in  ebatge  to  communicate,  was  in  import,  the 
eon? ecsation  1  before  mentioned  to  have  pmed 
at  Castle-Downey,  that  he  had  once  intended 
to  have  raised  and  headed  such  a  number  of 
men  as  I  mentioned. 

Ait.  Gen.  What  nomber  was  that  ? 

2L  Froier.  Four  or  five  thousand,  the  num- 
ber I  have  mentioned  already. 

An.  Gen.  Pray  give  an  account  to  my  k>rds, 
of  the  remainder  of  the  messages  which  my 
knrd  Lovat  sent  by  you  to  Edinburgh. 

H.  Fraser.  ft  was  this :  that  he  intended  to 
have  headed  such  a  number  of  men ;  but  that 
bb  age  and  Infirmities  would  not  allow  him  to 
do  that;  and  that  he  had  resolved  his  son 
should  head  the  Frasers,  and  go  into  the  re- 
belKoD. 

Att.  Gen.  Did  my  lord  Lovat  add  any  thing 
to  what  you  have  now  mentioned  ?  Did  he 
give  any  reason  why  he  chose  to  send  his  son 
rather  mn  go  himself  P 

H.  Tnuer.  I  have  given  the  reason  already : 
la  the  best  of  my  remembrance,  that  was  the 
principal  reason. 

Ait.  Gen.  Did  he ^ve  any  other?  Did  he 
mention  any  thfaig  rdating  to  his  marks  of 
affection  for  the  cause  f 

H^  Fmer,  He  said,  the  master  of  Lovat's 
gaing,  fiMT-whom  he  had  such  regard,  was  a 
grsater  mark  of  his  attachment  wl  ajfectioo, 
than  if  he  had  gone  himself. 

Ait  Gen.  Did  he,  at  that  time,  mention 
any  thing  af  tbn  danger  there  might  be  of 


lis  going  himself  penonaUyP  and  what  danger 
was  it? 

H,  Frater.  He  talked  much  of  the  incon- 
venience and  danger  that  woukl  attend  it ;  and 
mentioned  the  inconvenience  of  crossing  th« 
Forth ;  and  that  it  could  be  done  no  other  way 
than  by  the  bridge  of  Stirling. 

A  Lord.  I  desire  to  Imow  to  whom  the 
message  was  sent? 

Att.  Gen.  I  intended  to  ask  the  question 
the  noble  ford  mentiooa.  You  were  giving  an 
account  of  some  inconveniences  that  lord  Lovat 
had  mentioned  ;  go  on  with  it. 

H.  Frtuer.  1  have  given  the  reason  why  he 
did  not  go  himself;  I  mentioned  Stirling 
bridge;  and  be  said  it  was  impossible  for 
him  to  cross  the  Forth  elsewhere ;  and  that 
might  be  very  dangerous  to  him. 

Att,  Gen.  To  whom  did  he  charge  yoa 
with  that  message  ?  or  to  whom  was  it  to  be 
delivered  ? 

B.  Frater.  To  the  Pretender's  son. 

Ait.  Gen.   Did  yon,  or  did  you  not,  deliver 
that  message  to  the  Pretender's  son  } 
.  H.  Fraser.  I  did  deliver  it  to  him. 

Att.  Gen.  What  answer  did  the  Pretender's 
son  ff ive  you  to  it  ? 

H.  Frater.  The  anawer  he  gave,  was  ne 
more  than  that  it  was  very  wcS,  or  to  that 
purpose. 

Att.  Gen,  Who  waa  it  gave  that  answer  te 
you  ?^H.  Frater.  The  Pretender's  son. 

Ait.  Gen.  How  Utua  did  you  continue  at 
Edinburgh  after  this,  before  you  went  from 
thence  ? 

H.  Frater.  I  continued  at  Edinburgh  from 
that  time,  which  was  the  time  of  my  arrival 
from  the  north,  in  tlie  beginning  of  October, 
till  the  beginoing  of  November  after. 

Att.  Gen,  Before  vou  lefk  Edinburgh,  did 
any  person,  in  behalf  of  the  Pretender's  son, 
come  to  you,  and  who,  in  order  to  employ  you 
upon  any  message  to  my  lord  Lovat  ? 

H.  Frater.  f  left  Edinburgh  twice ;  which 
of  the  times  is  meant  ? 

Att.  Gen.  When  you  left  Edinbnigh  at  th^ 
beffinning  of  November. 

if.  Frater.  Before  I  left  Edinburfffa  in 
November,  I  was  called  upon  by  one  who  ap- 
peared to  me  to  be  in  the  service  of  the  Pre- 
tender, and  by  him  carried  to  Holyrood- 
Hoose. 

Att.  Gen.  Who  was  at  Holyrood- House 
then? 

H.  Frater.  The  Pretender's  son  was  the 
principal  tenant. 

Aitm  Gen.  When  you  came  to  Holyrood- 
House,  who  was  the  person  you  were  brought 
before  ?  and  what  conversation  passed  between, 
you? 

H.  Frater.  I  was  brought  before  Mr. 
Murray. 

Ait,  Gen.   Who  is  he? 

H.  Frater.   John  Murray  of  Broughton, 
who  then  took  upon  him  the  name  of  secretary . 
to  the  Pretender's  son. 

Ait,  GcQ,  Was  any  body  wilb  Mr.  Murray. 
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at  tlM  tioi^  yoQ  bad  this  nMetiof  mih  bia, 
wbeo  you  weal  to  Holyrood-Uouie? 

H,  Prmter.  There  wen  two  or  tbrto  gentle- 
men in  ihe  bome. 

Att,  Gen,  Can  yoo  Dame  tbem  P 
'   If.  Framr.  Some  of  tbem  1  can. 

AU.  Gen.  Who  weie  tbey  ? 

H,  FroHT.  Cameron  of  Locbiel  wteene. 

AH.  Gen.  Who  was  there  ebeP 

h,Frm$er.  Mac  Donald,  and  StnaH  of  Ard- 
■hielda ;  tbeie  throe  were  in  the  room  with 
Mr.  Murray. 

Att.  Gen.  Was  Mae  DonaM  of  Keppoeh 
thereP 

M'  FrMier.    Yea. 

Att.  Gen.  What  did  Mr.  Morray  say  to  yon 
ii{KNi  that  occaeion  P 

H.  Fnuer.  He  toM  me,  that  there  had  been 
n  letter  intercepted  from  the  north,  which  was 
directed  to  me ;  and  that  he  underatood,  from 
that  letter,  that  it  was  owinff  to  me  that  the 
Frasers  had  not  already  marmd. 

Att.  Gen.  Marched  whither  P 

H.  Frater.  Marehed,  and  gone  into  the  re- 
hdlion ;  and  that  the  letter  bore,  that  none  of 
them  would  mareh  till  I  ihonid  go  into  the 
north  country. 

Att.  Gen.  Was  any  thing  said  concerning 
my  lord  Lomt  odod  that  occasion  P 

H.  Frceer.  I  beliere  Mr.  Murray  told  me, 
that  he  bad  heard  from  a  gentleman  who  was 
cue  of  their  own  party,  that  my  lord  Lotat  was 
?ery  well    dispraed  towards  supporting   the 


Att.  Gen.  Did  he  say  any  thing  concerning 
my  lord  Lorat's  intention  to  raise  men,  or  no  P 

H.  Fraser.    1  can't  tell. 

Att.  Gen.  In  the  letter  was  any  thing  pf  it 
mentioned  P 

H.  Fraier.  The  letter  I  ne? er  saw  :  it  was 
not  given  to  me :  I  asked  for  a  sight  of  the 
letter,  and  asked  from  whom  it  was  written  ; 
and  tbey  tokl  me  it  was  from  one  of  the 
Frasers. 

Att.  Gen.  Did  you  give  any  answer  to  thv, 
^noP 

H.  Frtuer.  The  answer  I  gave  was,  that  it 
was  a  misrepresentatiou  of  me,  and  a  fklshood. 

Att.  Gen.  In  what  respect  was  it  a  misre- 
pieaentatiop  P 

H.  Frater.  Because  the  moring,  or  not 
moTing  of  the  Frasers,  no  way  depended  on  me. 

Att.  Gen,  Please  to  giro  an  aoooont,  and  go 
on  with  what  passed  between  Mr.  Murray  and 

H.  Fraier.  Mr.  Morray  said,  that  it  waa 
possible  it  might  he  so  ;  but  that  it  was  neces- 
nary  for  the  rindication  of  my  character,  that  I 
should  go  into  the  north  oonntry. 

Att.  Gen.  Go  on. 

H.  Fromr.  I  told  him  that  my  bosiness 
would  not  alk>w  me  to  do  it. 

Att.  Gen.  What  was  agreed  upon  then  P 

H.  IVtiffr.  That  1  should  write  soch  an  ac- 
eoont  of  the  sitnation  of  the  rebel  army  at 
Edinburgh,  as  he  then  ga?e  bdo  ;  and  they 
MnU  be  sMisM  irilksiidi  aeoouiit* 


lord- 
yoo,  or 


^fl.  Gen.  Didyoa,  ordidyoa  netsfrcelo 
this  P 
«  H.  Fraier.   I  did  agree  to  it. 

Att.  Gen.  What  was  the  cooseqpeDce  of  that 
agreement  P 

H.  Fhuer.  I  agreed  to  it,  and  obtained  a 
pam  for  the  bearer  of  it ;  and,  in  eoneeeoence 
of  that  pam,  I  meant  to  send  what  I  took  to  be 
the  real  state  of  the  matter  on  both  sides. 

Att.  Gen,  Did  you,  or  did  yon  not  write, 
aeeordingto  this  proposal  P 

If.  Frater.  I  went  to  write,  and  was  ahont 
doing  it,  when  I  was  called  upon  a  second  time 
l|y  the  same  person  who  had  called  npoo  ma 
before,  and  was  bronght  by  him  to  the  same 
place. 

Alt,  Gen.  What  passed  whenyoa  were  thus 
brought  bock  to  the  same  place  P 

H.  Fraier.  I  was  told  that  writmg  woaJd 
not  do,  but  I  most  go  myself. 

L.U.S.  WhotAlyonsoP 

H.  Fraier.  Mr.  Mnrray. 

Att.  Gen.  Be  pleased  to  inform 
ships,  what  was  oone  upon  that 
did  you  not  agree  to  goP 

H.  Fraier,  In  the  end,  I  did  agree  to  it,  be- 
cause I  understood,  if  I  had  not,  I  most  hare 
aapeeted  a  worae  service. 

Att.  Gen.  Whaf  was  the  message  yoo  were 
togounonP 

jM.  Fraier.  The  message  I  wss  cbarged 
with  was  to  give  soch  an  noeoont  of  their  own 
situation  as  they  had  given  me. 

Att.  Gen.  Were  yoo  charged  with  any  letter 
for  my  lord  Lovat ;  and  from  whom  P 

H.  Fraier.  There  was  a  letter  from  Mr. 
John  Murray  delivered  to  me,  and  direeled  to 
my  lord  Lovat 

Ait.  Gen.  Was  it  delivered  to  yoo  open  or 
seakdP 

H.  Fraier.  The  letter  was  open  when  it  was 
delivered  to  me. 

Att.  Gen.  Did  yon  or  did  yon  not  read  it  f 

H.  Fraier.  I  did  read  it 

Att.  Gen,  Who  delivered  it  to  you  P 

H.  Fraier.  Mr.  Murray. 

Att.  Gen.  Pnty,  give  an  ncoonnt  to  my 
lords  of  the  contents  of  that  letter  that  was  thus 
delivered  to  you  by  Mr.  Murray. 

H.  Fraier.  The  import,  or  contento  of  the 
letter,  was,  to  the  best  of  my  remembrance, 
that  Mr.  Murray  was  extremely  glad  of  the 
accounts  he  had  received,  with  respect  to  my 
lord  Lova^s  intentions ;  and  that  he  begged  of 
him  to  persevere  in  tbem ;  and  that  he  earnest- 
1y  desired,  that  the  Frasers  should  march 
forthwith :  and  I  think,  to  the  best  of  my  re- 
membrance, there  was  a  rooto  directsd  for 
them. 

Att.  Gen.  Was  there  any  place  mentioned 
where  tbey  were  to  meet  the  army  P 

H.  Fraier.  The  place  where  it  was  intended, 
nccording  to  that  route,  they  shonld  join  the 
rebel  army,  was  about  Moflbt  or  Cariisle. 

Att,  Gen.  Did  yoo  go  whh  that  letter  or 
not  to  my  lord  Lovat  ?^ 

H*  jEVtMft  1  went  iote  the  oorth  aouuuy  i 
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mod  80iD«  time  after  my  arrival  at  that  place,  I 
defirered  that  letter. 

Att,  Gen,  To  whom  did  you  deliver  that 
letter  ? — H,  Frater,  To  m v  lord  Lovat. 

AtU  Gen,  When  yoa  delivered  lord  Lovat 
that  letter,  did  vou  give  him  any  aocoant  of 
the  lituation  ettner  of  the  rebels,  or  the  king's 
army,  or  of  the  affairs  relating  to  the  rebel- 
lion T 

H,  Fraser.  I  gave  him  the  account,  which  f 
intended  to  have  wrote,  of  the  situation  on  both 
aides  of  the  question,  so  far  as  I  knew  of  it. 

Att.  Gen.  What  was  that  representation  that 
you  made,  and  did,  in  fact,  deliver  or  give  to 
my  lord  Lovat? 

U.  Fraser.  The  representation  I  delivered 
to  ray  lord  Lovat  at  that  time  was  thb.  That 
with  respect  to  the  government,  there  were 
above  21  battalions  of  forces  arrived  from 
Flanders :  that  there  were  two  regiments  ar- 
rived from  Ireland  :  that  the  Dutch  auxiliaries 
were  expected :  and  that  the  rebehi  did  not 
aeem  to  be  a  party  sufficient,  according  to 
their  number,  to  engage  with  such  a  number 
of  reguhir  and  well  disciplined  forces. 

Att.  Gen.  What  did  my  lord  Lovat  say  to 
this  representation  of  yours,  that  you  thus 
juade  to  him  ? 

H.  Fraser,  My  lord  Lovat  said,  that  he  con- 
ceived what  I  had  said,  with  respect  to  the  si- 
tuation of  affairs  on  both  sides  or  the  question, 
to  be  very  true. 

Att,  Uen.  What  did  he  say,  as  the  conse- 
quence of  that  belief  of  his  ? 

If.  Fraser.  He  further  said,— But  that  he 
thought  himself  too  far  engaged  to  look  back. 

Att.  Gen.  Did  he  say  any  thing  else  relating 
to  that  matter? 

H.  Fraser.  Yes,  I  believe  it  was  part  of  the 
conversation,  that  he  forbid  me  to  mention  or 
intimate  any  thing  of  the  conversation  that  had 
thus  passed  between  us  to  his  son. 

Att.  Gen.  Can  you  tell  the  reason  why  he 
was  unwilling  that  his  son  should  know  of  it  ? 

H.  Fraser.  As  for  the  reason  that  must  de- 
pend upon  my  own  conjecture,  sincejord  Lovat 
expressed  uoue. 

Ait.  Gen.  Did  you  continue  at  my  lord 
Lovat*s  house  after  tbis  for  any,  and  what  time  ^ 

H,  Fraser.  1  continued  from  my  arrival 
there,  which  was  the  beginning  of  November, 
tin  the  middle  or  towards  the  end  of  December. 

Att.  Gen.  You  had  by  that  an  opportunity 
of  seeing  some  of  my  lord  Lovat's  conduct,  and 
hearing  bis  couversation :  please  to  give  an 
oeoottnt  to  my  lords,  whether  there  was  any 
londezvoQs  ot  the  Frasers,  my  loni  Lovat^s 
clan,  during  the  time  yon  were  there  ? 

U,  Fraser,  I  heanl  there  was  a  rendezvous 
befbre  1  came  into  the  country ;  but  1  was 
■fosent  at  none,  nor  saw  any  while  I  Was  there. 
I  aappoae  by  the  word  rendezvous,  you  mean 
0  gatneriog  of  men. 

Att,  Gen,  Have  you  ever  seen  any  of  them  ? 

H,  fVoarr.  i  never  saw  an  univeraal  one, 
or  general  one :  perhaps  I  might  see  fbrly  or 
fifty  men  together  at  a  time. 
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Att.  Gen,  Have  you  seen  forty  or  Gfty.meo 
at  a  time  gathered  together  there,  as  a  My  of 
men  in  arms  ? 

H,  Fraser.  No,  I  cannot  say  I  did  see,  or 
was  present  at  any  gathering  of  men  in  arms. 

Att.  Gen,  Did  you  ever  see  a  list  of  the 
officers  appointed  out  of  my  lord  Lovat's  clan  f 

//.  Fraser,  J  have  seen  such  a  list. 

Att  Gen,  By  whom  was  that  list  shewn  to 
you? 

H.  Fraser,  It  was  shewn  to  me  by  tho 
master  of  Lovat. 

Att.  Gen.  Do  you  know,  whether  my  lord 
Lovat  saw  that  list  ? 

H.  Fraser.  I  do  not  know  that,  indeed. 

Att,  Gen.  Were  you  yourself  appointed  or 
named  as  one  of  the  officers  in  that  list  ? 

H.  Fraser,  I  was. 

Att.  Gen.  What  was  the  office  or  post  you 
had  there  ? 

H.  Fraser.  I  was  named  there  a  captain- 
lieutenant. 

Att.  Gen.  Did  my  lord  Lovat  call  you  by 
that  name  or  title,  or  by  any  other,  after  this 
time? 

H.  Fraser.  My  lord  Lovat  has  called  me  by 
that  name  after  this. 

Att,  Gen.  Was  it  or  was  U  not  the  usual 
name  he  called  you  by  ?        ' 

Jf.  Fraser.  Yes,  very  often. 

Att.  Gen.  Did  he  ever  call  yon  by  thepamC 
of  captain  before  tliat  time  ? 

H.  Fraser.    No. 

Att.  Gen.  What  did  you  nndcrstand  by  your 
being  called  by  that  name  by  my  lord  I/ivat  r 
Did  yon  understand  by  that,  that  he  looked 
upon  you  as  a  captain  or  officer  in  his  son's 
regiment? 

H.  Fraser.  T  understood  by  that,  that  my 
lord  Lovat  apprehended  it  was  so  wrote  in  that 
list. 

Att.  Gen.  Did  my  lord  Lovat  understand  by 
it,  and  so  express  himselF,  that  you  were  actu- 
ally a  captain,  as  well  as  wrote  so  in  that  list? 

H.  Fraser.  Actually  a  captain  I  was  not ; 
he  could  not  understand  what  was  not,  because 
as  1  bad  not  unrlertaken  or  done  any  thing,  all 
the  foundation  he  had  for  calling  me  captain, 
was  owing  to  my  name  being  in  that  list. 

Att.  Gen.  Have  yon  had  any  conversation 
with  my  lord  Lovat  concerning  his  dissatisfac- 
tion at  his  son's  backwardness  in  raising  the 
Frasers? 

H.  Fraser.  I  have  beard  my  lord  Lovat 
complain  sometimes  of  his  son's  backwardness 
to  raise  the  clan,  and  sometimes  of  his  too  much 
forwardness. 

Att.  Gen.  Did  you  ever  hear  him  say  any 
thing  concerning  the  consequence  of  this 
engagement  of  his  in  the  rebellion,  in  rekpect 
to  himself? 

H.  Fraser.  I  have  heard  him  say,  that  he 
apprehended  the  conduct  of  his  clan,  upon  this 
occasion,  would  be  his  ruin,  and  very  probably 
cost  him  his  life. 

Att.  Gen.  J  beg  you  will  inform  their  lord- 
ships, whether  the  officen  of  tbis  clao,  or  of 
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the  master  of  Lo?at*s  regiment,  did  or  d*d  not 
use  to  live  or  dioe  with  my  lord  Lovat? 

H,  Frater,  I  have  dined  at  my  lord  Lovat's 
table  several  times,  \iith  the  officers  uho  were 
named  in  that  li^t. 

Alt.  Gen,  Did  you  ever  hear  the  Prp- 
teoder'6  son  spoken  of  at  dinner,  or  at  any  other 
time,  in  my  lord  Lovat's  house  ? 

H,  Frater,  Any  particular  convemtion,  with 
respect  to  the  Pretender's  son,  I  cannot  recol- 
lect ;  but  that  he  has  been  s|>oken  of,  there  ii 
little  reason  to  doubt,  because  it  was  the  topic 
of  conversation  in  all  the  country. 

Att.  Gen.  By  what  name  or  title  was  the 
Pretender's  son  usually  called  in  the  conversa- 
tion between  iny  lordLovat  and  those  officers? 

H.  Frater,  To  the  conversation  between  my 
lord  Lovat  and  those  nfficers,  I  cannot  answer ; 
but  in  the  conversation  upon  that  subject,  in 
my  lord  Lovat's  presence,  1  can  say  he  was 
called  prince  Charles. 

Att,  Gen,  Now,  my  lords,  I  will  beg  leave 
to  ask  the  witness  concerning  another  matter 
of  fact:  did  you  ever  hear  my  lord  Lovat  say 
•Dv  thing  concerning  a  |>atent  to  create  him 
duke  of  Eraser,  by  the  Pretender  ? 

H.  Frater,  I  have  heard  him  say  there  was 
such  a  thing  in  bcinir. 

Att,  Gen,  Did  he  ever  say,  whether  he  had 
or  had  not  seen  the  original  patent,  or  any  copy 

H,  Frater,  He  did  not  say  that  he  had  seen 
the  patent;  I  think  he  said  he  had  never 
aeen  it. 

Att,  Gen,  Did  you  ever  hear  him  say  any 
thing  concerning  any  copy  of  it  which  he  had  ? 

a,  Frater,  He  shewed  me  half  a  sheet  of 
paper,  whereon  was  wrote  what  had  been 
tfaewD  or  given  to  him,  as  a  copy  of  such  a 
patent.  ^ 

Att,  Gen,  What  patent  do  you  mean  ? 

H.  Frater,  The  patent  to  create  him  a  duke. 

Att.  Gen,  By  wnom  was  that  patent  said  to 
be  panted  ? 

H,  Frater,  The  copy  that  I  saw  was  in  the 
name  of  one  whom  I  took  to  be  the  old  Pre- 
tender, who  called  himself  James  the  8th. 

Att,  Gen.  How  was  that  subscribed,  do  you 
recollect  ? 

H.  Frater,  I  don't  remember  it  was  sub- 
scribed, or  superscribed. 

Ait,  Gen,  Was  there  any  name  at  the  top 
©fit? 

H.  Frater,    T  really  cannot  say. 

Att,  Gen,  That  copy  which  you  saw,  by 
whom  was  it  shewn  to  you  ? 

if.  Frater,  It  was  shewed  me  by  my  lord 
{iovat. 

^  Att,  Gen,  You  were  saying,  that  you  con- 
tinued with  my  lord  Lovat,  from  the  second 
time  yon  came  to  Castle  Downey,  to  tlie  latter 
•od  of  December:  Please  to  inlbrin  their  lord- 
ships, if  during  that  interval  of  time,  any  of  the 
men  of  the  Erasers  did  actually  march,  in  order 
to  go  to  the  Pretender's  army,  or  to  join  them  ? 
«  II,  Frater  Yes;  there  were  men  that 
■Qsrched :  about  six  or  seven  companies  of  men 


marched  about  six  or  seven  miles  from  their 
own  country,  to  an  adjacent  country. 

Att,  Gen.  What  place  was  that  they 
went  to  ? 

U,  Frater,  It  was  a  place  called  Urqohart. 

Att,  Gen,  ,  What  became  of  those  men  ? 
How  far  did  they  march  P 

H,  Frater,  1  said  before,  about  six  or  sevea 
miles. 

Att,  Gen,    Were  tliey  afterwards  recalled  ^ 

H,  Frater,  They  were. 

Att,  Gen,  Who  were  they  recalled  by? 

H,  Frater,  They  were  recalled  by  a  letter 
from  my  lord  Lovat,  directed  to  his  son,  tli« 
master  of  Lovat. 

Att,  Gen,  Did,  or  did  not,  th^y  comply  with 
tliat  letter  which  recalled  them? 

H,  Frater,  The  son  complied ;  and  they, 
in  consequence,  1  suppose,  complied  with  ih% 
son's  orders. 

Alt,  Gen,  Did  the  whole  clan  comply  ? 

H,  Frater,  All,  except  about  twenty  five  of 
them. 

Att,  Gen,  Did  they  return  to  their  own  habi-- 
tations? 

H,  Frater,    They  returned. 

Att,  Gen,    At  or  alioiit  what  time  was  this  f 

H,  Frater,  I  biiieve  it  was  in  the  month  of 
November. 

Att,  Gen,  Now,  Sir,  I  would  ask  you.  Did 
yon  take  it,  that  the  master  of  Lovat  marched 
with  them,  hy  order  of  my  lord  Lovat ;  or  was 
it  out  of  his  own  head  that  he  thus  marched  ? 

H.  Frater.  The  men  had  marched,  and  wer« 
in  that  country,  before  the  master  of  Lovat 
went  from  Castle  Downey :  when  he  went  from 
Castle  Downey,  it  was  not  with  a  view  to  pro* 
ceed  ujion  that  march,  in  case  he  should  be 
able  to  prevail  on  the  men  to  return.  I  went 
along  with  the  master;  and  afUr  we  cams 
where  the  men  were,  we  called  the  officers  lo<- 
gether,  and  proposed  to  them  that  they  should 
return :  the  only  reason  we  gave  them  for 
this  advice  was,  a  storm  of  snow  which  then 
fell,  and  which  would  probably  render  their 
march  very  troublesome :  but,  by  the  influenca 
of  Mac  Donald  of  Barisdale,  it  was  carried 

r'nst  tlie  master's  sentiments  that  they 
jild  march.  Upon  that  resolution,  I  re- 
turned to  Castle  DoMoey ;  and  a  few  hours 
aflLer  my  return,  my  lord  l^vat  wrote  the  letter 
I  mentioned  himseJf;  which  occasioned  their 
comiug  back. 

Att,  Gen,  Please  to  inform  their  lordships, 
whether  you  were  sent  at  any  time,  by  my  lord 
Lovat,  to  the  President  of  the  session  of  Scot- 
land :  or  mention  first,  if  my  lord  President  was 
at  Inverness. 

H,  Frater,  Ue  then  was  at  his  own  houss 
at  Culloden. 

Att.  Gen,  W*as  my  lord  Loudon  tliere? 

H.  Frater,  He  was  at  Inverness. 

Att,  Gen,  Were  you  sent  by  my  lord  Lovat 
to  tlie  lord  President,  or  to  my  lord  Loudon,  with 
any,  and  what  message  ? 

H,  Frater.  I  was  sent  by  my  lord  Lovat  to 
my  lord  President  and  my  lord  Loudon  both. 
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Att,  Gen,  What  was  the  message  that  jou 
were  wot  with  ? 

H.  Fraser,  The  iDtention  of  the  message 
waa,  to  aee  to  cliscoTer  from  those  gentlemen, 
what  would  be  the  result  of  the  Erasers  march- 
ing, and  going  into  the  rebellion. 

Ait.  Gen,  Was  that  the  intention  of  the 
inessage  ? — U,  Frater,  Yes ;  it  was. 

Att.  Gen.  Did  yoo  carry  any  letter  or  letters 
from  mv  lord  Lo?at  to  ihe  lord  President,  or 
my  lord  Loudon  ? 

H.  Fraser.  There  was  a  letter  I  carried  from 
my  lord  Lof  at  to  the  lord  President. 

Att,  Gen.  Did  you  know  what  were  the 
contents  of  that  letter  ?    Did  you  read  it  ? 

H.  Fraser,  I  did. 

Att.  Gen,    What  were  the  contents  of  itf 

H.  Fraser.  The  contents  of  it  were,  inform- 
ing my  lord  President,  that  the  master  of  Lovat 
liad  gone  off  in  a  headstrong  way,  and  carried 
the  Frasers  into  the  rebellion. 

Ait,  Gen.  What  did  my  lord  LoTat  mean  by 
the  word  *  headstrong?' 

H,  Fraser.  I  suppose  he  meant,  that  it  was 
contrary  to  his  ad? ice. 

Att.  Gen.  When  you  came  to  my  lord  Pre- 
■ident,  did  you  deliTer  that  letter? 

H.  Fraser,  Yes  ;  I  did. 

Att.  Gen,  What  answer  did  my  lord  Presi- 
dent give  to  it  ? 

H.  Fraser,  He  told  me  by  word  of  mouth, 
that  the  consequence  that  would  arise  to  m^ 
lord  Lovat  from  such  a  step  taken  by  his 
clan,  would  in  all  probability  he  the  seising  of 
bis  person,  and  making  an  enquiry  into  his 
oonduct. 

Att.  Gen.  Did  you,  or  did  you  not,  return 
with  that  answer  of  my  lord  President,  and  de- 
liver it  to  my  lord  Lovat  ? 

H,  Fraser,  I  returned  with  that  answer  of 
lord  President,  and  with  an  answer  to  the  same 
purpose  from  my  lord  Loudon  ;  and  delivered 
tJbem  both  to  mv  lord  Lovat. 

Att.  Gen,  Were  you  likewise  charged  with 
a  letter  from  my  lord  President  to  lord  Lovat  ? 

H,  Fraser,  My  lord  President  did  write  to 
nay  lord  Lovat,*  in  return  to  his  letter. 

*  In  former  editions,  the  following  Letter  of 
the  Lord  President  Forbes  to  Lord  Lovat,  and 
the  Reply  of  the  latter,  were  at  a  distance  from 
the  report  of  this  Trial  inserted  from  the 
**  Memoirs  of  the  Life  of  Lord  Lovat,  pub- 
lasbed  in  1746."  (They  are  to  be  found  in  se- 
▼enl  other  publications) : 

liOBD  PRESmSNT's  LETTER    TO    LoRD  LoVAT, 

SATED  AT  Inverness,  Oct.  28, 1745. 

^  My  lord ;  As  I  have  now  the  lionour  of 
lieng  cbarged  with  the  public  affairs  in  this 
part  of  the  Kingdom,  I  can  no  longer  remain  a 
spectator  of  your  lordship's  conduct,  and  see 
tnt  doable  game  you  have  played  for  some 
t^nae  past,  without  betraying  the  trust  reposed 
ki  me*  ami  at  once  risking  my  reputation,  and 
tiba  fideiily  that  I  owe  to  bia  miyesty  as  a  good 
flplHCGtt    Year  lordahip's  actiooa  now  discover 
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Att.  Gen.  Did  you  see  that  letter  f 
H.  Fraser.  I  saw  it. 

Att.  Gen.  Can  you  give  my  lords  an  ac- 
count of  the  contents  of  it  P 

evidently  your  inclinations,  and  leave  us  no 
further  m  the  dark  about  what  mde  you  are  to 
choose  in  the  present  nnhappy  insurrection : 
yon  have  now  so  far  pulled  off  the  mask,  that 
we  can  see  the  mark  you  aim  at,  though,  on 
former  occasions,  you  have  had  the  skill  and 
address  to  disguise  your  intentions  in  matters 
of  far  leas  importance.  And  indeed,  methinka» 
a  little  more  of  your  lordship's  wonted  artifice 
would  not  have  been  amiss,  whatever  had  been 
your  private  sentiments  with  respect  to  this 
imnatural  rebellion.  You  should,  my  lord, 
have  duly  considered  and  estimated  the  ad- 
vantages that  would  arise  to  your  lordship 
from  Its  soecess,  and  balanced  them  with  the 
risks  you  ran  if  it  should  happen  to  miscarry  ; 
and  ahove  all  things,  you  ought  to  have  con- 
sidered your  own  safety,  and  allowed  that  the 
chief  place  in  your  system  of  politics ;  which, 
J  persuade  myself,  would  have  induced  your 
lordship  to  have  played  the  game  aHcr  a  quit* 
different  manner,  and  with  a  much  g^reater  de- 
gree of  caution  and  policy.  But  so  far  has 
your  lordship  been  from  acting  with  your  ordi- 
nary finesse  and  circumspection  on  this  occa- 
sion, that  you  aent  away  your  son  and  the 
best  part  of  your  clan  to  join  the  Pretender, 
with  as  little  concern  as  if  no  danger  had  at- 
tended such  a  step :  J  say,  aent  them  away  ; 
'for  we  are  not  to  imagine  they  went  of  them- 
selves, or  would  have  ventured  to  take  arms 
without  your  lordship's  concurrence  and  ap- 
probation :  this,  however,  you  are  pretty  sure 
cannot  be  easily  proved,  which  1  believe  indeed 
may  be  true :  but  I  cannot  think  it  will  be  a 
di&cult  matter  to  make  it  appear,  that  the 
whole  strain  of  your  lordship's  conversation  in 
every  company  where  you  have  appeared,  since 
the  Pretender's  arrival,  has  tended  to  pervert 
the  minds  of  his  majesty's  subjects,  and  seduce 
them  from  their  allegiance :  and  give  me  leave 
to  tell  you,  my  lord,  even  thia  falls  untler  the 
construction  of  treason,  and  is  no  less  liable  to 
punishment  than  open  rebellion ;  as  1  am  afraid 
your  lordship  will  find  when  once  this  insar* 
rection  is  crashed,  and  the  government  at  Id- 
sure  to  examine  into  the  afiair.  And  1  am 
sorry  to  tell  you,  my  lord,  that  I  could  sooner 
undertake  to  plead  the  cause  of  any  of  those 
unhappy  gentlemen,  who  are  just  now  actually 
in  arms  against  his  majesty,  and  I  could  say 
more  in  defence  of  their  conduct,  than  I  can  ia 
defence  of  your  lordship's.  The  duke  of  Perth 
and  lord  Ogilvy  never  qualified,  nor  did  they 
ever  receive  the  smallest  favour  from  the  pre- 
sent government ;  but,  on  the  contrary,  were 
both  stripped  of  their  titles  and  honours,  and 
from  men  of  the  first  quality,  reduced  to  the 
state  of  private  gentlemen,  since  the  Revolir- 
tioo,  ana  may  both  be  supposed  to  act  from  a 
principle  of  resentment,  ioA  only  take  up  arms 
to  recover  what  they  thought  themselves  un- 
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H,  Frater.  The  import  of  it  was  wbit  I  al- 
ready told  their  lordships. 

Att,  Gen,  Did  you,  or  did  you  not,  j^o  to 
my  lord  Lovat  with  those  mefsages  and  this 
letter  P— if.  Frater.  I  did. 

Justly  deprived  of.  Lord  Geor^  Murray  iie?er 
lad  any  place  or  pension  from  the  public,  and 
%f  as,  no  douht,  drawn  in  by  the  influence  of 
the  marquis  of  Tullibardin,  perhaps,  touched 
with  pity  and  commiseration  for  his  eldest  bro^ 
ther,  who  has  spent  the  best  part  of  his  life  in 
^xile,  and  undoubtedly  upon  an  allowance 
much  inferior  to  his  dijpiity .  These  and  such- 
like apologies  may  be  offered  in  defence  of 
most  of  the  leading  men  in  the  present  rebel- 
lion :  hut  what  shall  I  say  in  faTour  of  yoo, 
my  lord  ?  You,  who  have  nourished  under  the 
present  happy  eitablishment ;  you,  who  in  the 
Desrinningof  your  days,  forfeited  both  your  life 
anil  fortune,  and  yet,  by  the  beni^fty  of  the  go- 
▼emment,  was  not  only  indulged  in  the  liberty  of 
lirinu:  at  borne,  but  e? en  restored  to  all  yon  could 
lay  claim  to !  Nay,  bia  majetty'sgiiodneaB  went 
•o  far  as  to  employ  your  fordsbip  in  bis  ser? ice, 
and  was  pleased  to  boooor  you  with  the  com* 
mand  of  one  of  the  indepeixieBt  companies  tbat 
were  raised  some  vears  ago  in  the  Hi^bUnds, 
which  you  enjoyed  for  a  yery  long  time :  so 
that  both  doty  and  gratitude  ought  to  ba?e  in- 
fluenced your  lordship's  conduct  at  this  critical 
juncture,  and  disposed  you  to  haye  acted  a 
part  fjuite  different  from  what  you  ha? e  done. 
But  there  are  some  men  whom  no  duty  can 
bind,  nor  no  favour  can  oblige ;  and,  I  am 
afraid,  if  a  timely  repentance  do  not  prevent  it, 
your  lordship  will,  not  unjustly,  be  ranked 
among  that  number.  You  now  see,  my  lord, 
bow  unanimoos  the  people  of  England  are 
against  the  Pretender ;  and  what  forces  they 
are  mustering  up  to  oppose  him.  The  king 
has  ordered  home  his  troops ;  several  noble- 
men have  raised  regiments  at  their  own  ex- 
pences;  and  every  county  and  corporation 
throughout  the  kingdom  are  entering  into  as- 
sociations in  defence  of  the  present  establish- 
ment :  so  that  these  few  unhappy  gentlemen, 
who  are  engaged  in  this  rebellion,  wul  have  ar- 
mies after  armies  to  encounter,  and  if  your 
lordship  entertains  any  ho|ie8  of  their  success, 
you  will  Gnd  voor  mistake,  when  it  is  too  late 
to  amend  it.  What  I  would  therefore  propose 
to  your  lordship,  an  the  only  expedient  left  to 
reiicuo  yon  from  the  hazard  of  a  rigorous  pro- 
secution, is  to  recall  your  son  and  his  men  im- 
mediately. Ttiis  step,  I  am  persuaded,  would 
produce  several  good  consequences;  for,  on 
the  one  hand,  it  would  prevent  numbers  from 
joining  tiie  rebels  who  now  bang  in  suspence ; 
and,  on  the  other,  occasion  a  great  many  of 
those  already  engaged  to  desert  and  retire  to 
their  respective  habitations,  and,  perhaps,  may 
be  the  means  of  crushing  the  rebellion,  with- 
out further  bloodshed ;  vthich  would  do  your 
lordship  a  great  deal  of  honour,  and  such  a  re- 
markable piece  of  service  would  be  amply  re- 
warded by  the  goyemment.  If  you  sball  judge 


Ait,  Gen,  Before  yoo  dHiyered  tbit  letter^ 
or  these  messages,  had  you  any  meeting  with 
the  maaler  of  L^vat  ? 

H,  Fra§er.  1  bad  a  meeting  with  the  maa* 
ter  of  Lovat  upon  the  way.    It  was  conceited 

it  proper,  my  lord,  to  follow  this  advice,  it  will 
give  me  a  great  deal  of  pleasiure,  aa  it  will  con- 
tribate  to  stop  the  progress  of  an  unhappy  civil 
war,  tbat  threatens  ut  \»ith  endless  ealamities  ; 
but  if  your  lordship  continues  obstinate,  and 
will  not  order  yonr  men  to  disband  aad  retom 
home,  I  shall  be  obliged  to  take  yon  into  cua- 
todv,  be  the  event  what  it  will :  and  tfaea  your 
lordship  will  run  the  risk  of  having  yo«r  faroily 
extirpate  as  well  as  others  of  Uio  Highland 
chien.  Now,  my  lord,  1  have  told  your  lord- 
sbip  my  aentiments  pretty  freely,  and  no  less 
out  of  friendship  to  your  lordship  than  doty  to 
the  public.  1  might  have  tdvanoed  many 
other  arguments,  to  induce  yonr  lordship  to 
follow  my  advice;  bat,  methinka,  what  I  nave 
already  said  is  sufficient ;  and  ao  I  shall  only 
further  add,  that  I  am,     .      ''  Yonr^  Sec'* 

Lord  Lovat's  Lbtfer  in  Akswbr  to  the 
aboye,  dated  at  beaurobt,  october  s9» 
1745. 


*'  My  dear  lord ;  I  reeeived  the  bonoar  of 

Jour  lordship's  Letter  late  last  night,  of  yaaler^ 
ly's  date ;  and  I  own  I  never  received  one 
like  it  since  I  was  bom ;  and  I  give  vonr  lord- 
ship ten  thousand  thanlnfbr  the  kind  fireedom 
you  make  with  me  in  it:  for  1  see  by  it,  tbat 
for  my  misfortune,  in  having  an  obstinate,  sti^ 
bom  son,  and  an  ungrateful  kindred,  my  fiinily 
must  go  to  destractioa,  and  1  muat  lose  my 
life  in  my  old  age.  Such  usage  kwks  rather 
like  a  Turkish  or  Persian  government,  thaa 
like  a  BriUsb.  Am  I,  my  lord,  the  first  father 
that  has  had  an  undntiful  and  unnatural  eon  P 
Or  am  I  the  first  man  that  has  made  a  good 
estate,  and  saw  it  destroyed  in  his  own  time, 
by  the  mad,  foolish  actions  of  an  unnatural  son, 
who  prefers  his  own  extravagant  fancies  to  the 
solid  advice  of  an  affectionate  old  father?  I 
have  seen  instances  of  this  in  my  own  time, 
but  never  heard  till  now,  that  the  fooliahnesa  of 
a  son  would  take  away  the  life  and  liberty  of  a 
father  that  lived  peaceably,  and  was  an  honest 
man,  and  well  inclined  to  the  rest  of  mankind. 
But  I  find,  the  longer  a  man  lives,  the  more 
wonders  and  extraordmary  things  he  sees. 
Now,  my  dear  lord,  I  beg  lenve  to  tell  yoa  my 
mind  freely  in  my  turn.  I  thank  God,  I  wai 
bora  with  very  little  fear  in  the  ffreatest  diffi* 
cnlties  and  dangera  by  sea  and  land,  aad  by 
God's  assbtance,  I  have  of^en  saved  my  lito 
hjf  the  firmness  and  steadiness  of  my  resolu- 
tions ;  and  though  I  have  now  but  a  littk  re* 
mains  of  a  life  that  ia  clogged  with  infirmities 
and  pain,  yet,  by  God's  assistance,  I  am  re- 
solved to  preserve  it  as  long  as  1  can.  And 
though  my  son  shonhl  give  way  with  the 
yoimg  |>eople  of  bis  clan,  yet  I  will  haye  600 
brave  Frasers  at  home,  many  of  them  aftont 
my  own  age,  that  will  Kite  Hie  laat  drop  of 
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^  High  Treanm. 


mena^ce,  that  lie  abooM  nicel  me  privMely  hj 
the  wi  J  io  my  relura,  in  order  lo  know  wbat 
piMed  bttwrni  toy  \mA  PrakkDi  wd  me,  ■nd 
tay  tord  Loudon  and  me. 


their  binod  to  preurre  mj  penoo ;  and  1  do 
uaure  vour  lardslnp,  if  I  tra  attacked,  that  I 
will  kII  my  lite  aa  dear  a*  I  cob.  For  aince  I 
am  a<  peaceaUe  a  sutiject  a*  aoy  in  th«  kin(f- 
dom,  sad  aa  ready  to  pay  the  kion'*  taxea,  and 
lo  do  every  thinif  that  a  faithful  aubjecl  ougbt 
to  do,  I  kaow  no  law  or  reason  that  my  peraoD 
■hnuM  not  be  in  aafety.  I  did  uae,  and  will 
n*e,  the  atruageat  argumeota  that  my  reaaoa 
can  laq^ivA  to  me,  by  my  conain  Gnrtulegi^, 
that  be  may  repeal  tbem  to  my  ton ;  aM  if 
they  abould  not  prerail,  i*  it  any  waya  juat  or 
equitable  Ifaat  1  tbould  be  pnoiahed  for  the 
fhnlta  of  my  sodF  Now,  my  dear  lord,  al  m 
the  nncitil  war  that  occaoiotii  my  miriortnnes, 
msd  in  which  alraoat  tlie  wbole  kingdom  ia  io- 
vnlreii,  on  ooe  aide  or  the  other,  I  humbly 
tbink,  tlial  men  ahoulil  be  moderate  on  boiti 
aidea,  lince  it  ii  morally  impoarible  to  koDw 
the  erent ;  for  thousands,  («n  Ihouaanda,  on 
both  aides,  are  poaitire  that  their  own  party 
willcarrv.  And  suppose  that  this  Teutumns 
pcioce  ahould  be  otterly  defeat,  aod  that  Ibe 
gotrmment  shoulU  carry  all  in  triumph ;  do 
man  can  think  thai  any  King  upon  tha  throne 
would  ileattoy  so  many  ancient  good  familiea, 
for  em^giog  in  a  «anie  that  WM  always  Ibeir 
principle,  and  what  they  thuughl  tfaear  doly  tn 
sopport.  Kiug  miliain  was  aa  great  a  kiag, 
aa  to  bis  knuwledfce  of  goremroent  Mid  pofi- 
tiea,  aa  aate  I'ur  many  hundred  jrean  upon  the 
throne  of  Eugland ;  and  when  his  itMieral,  who 
was  one  of  the  best  in  Earope,  waa  defeat,  and 
forced  lo  run  to  saie  his  life,  and  all  bis  army 
nmted  at  Kjllicranky  by  a  handful  of  Uigh- 
hndera,  not  full  2,000  in  nember,  king  William 
waa  BD  far  from  desiring  to  extirpate  ibein,  that 
be  tent  the  earl  of  Breadalhane  with  S5,000i. 
•teriiog,*  and  sought  no  other  conditions  from 
them,  than  that  they  abonid  lire  peaceably  at 
boMe.  So,  mjr  lord,  we  cannot  imagine,  that 
tboii(|fa  Ibe  Highlanders  should  be  defeated  at 
tUetime,  and  moat  of  them  killed,  aod  the  go- 
Tamnentfoll  matters  of  the  kingdom,  that  any 
adminialration  would  be  so  cruel,  as  to  endee- 
nor  to  exiirpata  the  wbole  remains  of  the 
O^fblandeTs.  Bendes,  it  would  be  a  dan- 
ganna  enterprise,  which  we  nor  our  children 
waoM  aee  at  an  end. 

"  1  pray  Goit  we  may  nerer  see  neb  a 
accoe  in  oar  country,  aa  subjects  killing  and 
dotrojing  their  fellow,  subjects.  For  my  part, 
mj  lord,  I  am  resolved  to  live  a  peaceable 
sM^ect  in  my  own  bonne,  end  do  nothing 
Sfwnat  tha  king  or  gOTemment.  And  if  1  am 
Mtacknd  by  the  king's  guards,  and  hit  cap- 
talti-f[ennB]  at  their  bead,  I  will  d«fond  my- 
s^Tna  loBgaa  I  hare  breath  in  me:  and  if  1 
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AU.  6tn.  Bad  yon  that  meeting  bafva 
yaar  return  r 

H.  Frattr.  Yea,  I  had. 

An.  Qtn.  What  passed  between  you  two  at 
that  meetiogr 


am  kitlad  hero,  it  is  not  far  to  my  bnrial-plaee ; 
and  I  will  have,  afW  I  am  dead,  what  I  al- 
ways wished,  the  Coronach*  of  all  Ibe  wonen 
in  my  oanntry,  lo  eontey  my  body  lo  my 
graTO;  and  that  was  my  ambtiton,  whan  I 
waa  in  my  happiest  sitnatton  in  the  worhl.  I 
am,  my  lord,  your  lordship's,  &c." 

In  the  Appendix  to  tlie  Report  made  by  th* 
Board  of  General  Offieera,  appmnled  lo  en- 
quire into  the  conduct  of  sir  John  Cope  ant] 
others,  ia  iosarted  a  moat  chsracteriaticat 
Letter,  dated  Beaufort,  August  10th,  1745, 
^mLovsttoGeneral  Guest,  who coinnandail 
at  £dinbargb, 

NotmtbalBDding  tho  above  Letter  of  Octo- 
ber 28lh  from  the  Ixird  President,  Lorat  after 
he  waa  taken  had  the  ssaurance  in  the  follow. 
ing  Letter  (see  p.  S38  of  Ihe  "  History  of  tha 
Rebellion,"  Aberdeen,  1755)  to  the  duke  of 
Cumberhnd,  dated  Fort  William,  Jnoe  IS, 
trie,  lo  refer  for  a  character  of  himself  to  the 
Lord  President : 

'•Sir-,  Thia  Letter  ia  moat  bnmfalj  ad- 
drcsaed  lo  yoar  Royal  Higbneta  by  the  mj 
unfortunate  Simon  Lord  Fmser  of  Loval, 

1  duM  not  prewme  to  solidi  or  petilion 
your  royal  highoeta  for  any  fovour,  ifit  wia 
not  well  known  to  ihe  b^  people  in  thli 
eoantry  attached  to  the  government,  aoch  H 
the  Lord  PrMidenl,  &c.  and  by  those  tbal  fr«> 


*  Al  to  thia,  aea  the  Cai 
Gleam,  vol.  19,  p.  B79. 


of  the 


"  Coranicb,  Correnoth,  Corynoch,  Corri- 
Doch,  Cronach.  A  dirge,  a  lamenlaiiou  for 
Ihe  dead."    Jamieton. 

There  were  two  sorts  of  Coronacb ;  that 
properly  ao  called  waa  the  dirge  which  accom- 
panied the  deceased  to  their  ^*e ;  the  other, 
waa  a  sort  of  war  scng,  or  dismal  bowl,  wbicfa 
the  women  set  up  on  seeing  the  £cry  erou, 
from  the  anxiety  they  entertained  about  the 
safety  of  iheir  hnrtisods  and  friends  in  thn 
approacliinfi;  hour  of  battle."  Amol'a  Collec- 
lion  and  Abridgment  of  Cel^rated  Criminal 
Trials,  p.  87,  4io  Edition  of  1783. 


Romans  and  Ibe  C/aJiioof  the  Irish,  was  a  wild 
expression  of  lameulaiion  poured  forth  by  iha 
moumen  over  the  body  of  a  departed  friend. 
When  the  words  of  it  were  articulate,  thay 
expressed  the  prsiaea  of  tho  deceased,  and  the 
loss  the  clan  would  auatain  by  his  death," 
Note  X  lo  Canto  III  of  ihe  Lady  of  Ihe  Lake. 
Mr.  Scott  haa  inserted  in  fab  Note  a  Coronach 
literally  translated  from  the  GkUc,  and  haa  in 
hia  poem  exhiUted  a  happy  specimen  of  Ihia 
sort  of  composition :  See,  also,  in  vol.  14,  p. 
S«r,  aNotetottwCaMofFrMeraadothvir 
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jET.  Froser.  I  roaile  a  report  to  tbe  muter  of 
(Aval  of  all  the  coiiTersation  I  had  with  thoM 
two  (gentlemen. 

All.  Gen.  Wat  there  any  thing  cooeerted  or 
agreed  lietweeii  yon  two  ii|iOii  thatoccaaioo  ? 

H,  Fruscr.  Tho  result  of  our  comparing  our 
ten\ifuents  on  that  mectiog  was,  that  the  mas- 
ter of  Lovat,  if  it  was  possible,  should  be  got 
imniediately  sent  over  to  Holland ;  and  that 
the  scheme  which  he  had  proposed  some 
months  before,  should  then  be  put  in  execution, 
with  respect  to  the  master  of  Lnvat's  following 

quented  the  court  at  that  time,  that  I  did 
more  essential  service  to  your  royal  family,  in 
suppressing  the  great  rebellion  in  tbe  ycnr 
1715,  with  the  hncanl  of  my  life,  and  the 
loss  of  my  only  brother,  than  any  of  my  rank 
in  Scotland :  for  which  1  had  three  letters  of 
thanks  from  my  royal  master  by  the  hands  of 
theeail  of  Stanhope,  then  secretary  of  state; 
in  which  his  mi»jesty  stronj^ly  promised  to 
give  me  such  marks  of  his  favour,  as  would 
oblige  all  the  country  to  be  faithful  to  him. 
Therefore  the  gracious  king  was  as  good  as 
his  word  to  me,  for  as  soon  as  I  arrived  at 
court,  and  was  iutrodnced  to  the  -  king  by  the 
late  duke  of  Argyll,  I  came  by  degrees  to 
he  as  great  a  favourite  as  any  Scotsman  about 
the  court:  and  I  of\eu  carried  vour  royal 
highness  in  my  arms,  in  the  parks  of  Ken  • 
•iugtou  and  Hampton- court,  to  bold  you  up  to 
your  royal  grandfather,  that  he  might  embrace 
you  ;  for  he  was  very  fond  of  you  and  of  tbe 
joung  princesses.  Mow,  Sir,  aU  that  1  have  to 
gfty  in  my  present  circumstance  is,  that  your 
royal  highness  will  be  pleased  to  extend  your 
goodoesi  towards  me,  in  a  generous  and  com- 
passionate mauner,  in  my  present  deplorable 
situation ;  and  if  I  have  the  honour  to  kiss 
your  royal  bighness's  hand,  I  will  easily  de- 
monstrate to  you,  that  1  can  do  more  service 
•to  the  kinff  and  government,  than  the  de- 
stroying a  hundred  such  like  old  and  very  in- 
firm men  like  me  past  seventy*  without  the 
least  use  of  my  hands,  legs  and  knees,  can  be 
cf  advantage  in  any  shape  to  the  government. 

**  Your  royal  father,  our  present  sovereign, 
was  very  kind  to  me  in  the  year  1715.  I  pre- 
sented, on  mv  knees,  to  his  majesty  a  petition 
in  favour  of  the  laird  of  Macintosh,  to  obtain  a 
protection  for  him ;  which  he  most  graciously 
granted  me ;  and  he  gave  it  to  Charles  Cath- 
cart,  then  groom  of  the  bed-chamber,  and  or- 
dered him  to  deliver  it  into  my  hands,  that  I 
might  give  it  to  the  laird  of  Macintosh.  This 
was  but  one  testimony  of  several  marks  of 
goodness  his  majesty  was  pleased  to  bestow  on 
me,  while  the  king  was  at  Hanover;  and  I 
hope  I  shall  feel  tbe  same  compassionate  blood 
runs  in  your  royal  highness's  veins. 

*'  Major  general  Campbell  told  me  that  he 
had  the  honour  to  acquaint  your  royal  high- 
ness, that  he  was  sending  me  to  Fort  William, 
and  that  he  begged  of  your  royal  highness  to 
order  a  litter  to  1^  made  for  me,  to  carry  me 
towards  Fort  Aogustus,  as  1  am  in  such  a 


his  education  at  Leyden,  or  some  other  Uni- 
versity in  the  Low  Countries. 

An.  Gen,  What  answer  did  yon  return  to 
my  lord  Lovat  in  regard  to  these  messages  ? 

H.  Fraser,  I  reported  what  was  agreed  upon 
between  the  master  and  me,  and  agreeable  to 
my  lord  President's  letter,  and  to  my  lord 
Lfoudon's  verbal  message  by  me :  I  say,  we 
had  agreed,  that  there  was  a  report  to  be  made 
agreeahie  to  this  resolution  between  the  master 
and  nie,  to  my  lord  Lovat. 

Alt,  Gen,  Please  to  inform  their  lordships, 
in  the  (irbt  place,  whether  you  delivered  my 
lord  President's  letter  to  my  lord  Lovat  ? 

IL  Fratfr,     i  did. 

Att.  Gen,  And  did  you  make  a  report  to 
my  lord  Lovat,  according  to  what  was  agreed 
upon  between  his  son  and  you? 

i/.  Fraser,  I  did. 

AU.  Gen.  Please  to  repeat  them  again  to 
my  lords ;  and  state  what  was  tlie  message 
you  dt-hvercd  to  my  lord  Lovat,  besides  the 
letu>r. 

H,  Fraser,  The  report  I  delivered  to  my 
lord  Lovat,  besides  delivering  the  letter,  was 
this,  that  it  was  my  lord  President^  belief,  that 
an  order  would  l>e  immediately  sent  down  from 
London  for  the  seizing  his  person,  and  inquir- 
ing into  hia  conduct ;  and  that  it  was  my  lord 
Loudon's  deterniinution  to  put  that  order  in 
execution,  as  soon  as  ever  it  came  into  his 
hands. 

Att,  Gen.  Do  you  recollect  any  thing  more 
concerning  it  ?  Do  you  remeiuber  whether  it 
was  to  be  put  in  execution,  in  case  the  Frasers 
did,  or  in  case  they  did  not  march  f 

H,  Frmer,  In  case  the  Frasers  did  march. 

Att,  Gen.  Is  this  the  whole  substance  of  the 
re|>ort  that  you  made  to  lord  Lovat  t 

H.  Frater,  Yes,  so  far  as  1  remember. 

Alt,  Gen,  What  answer  did  my  lord  Lovat 
make  you  upon  that  occasion  P 

H,  Fraier,  When  I  made  the  report,  I  do 
not  remember  auy  particular  conversation  that 
{lassed  upon  it. 

Att.  Gen,  Did  he  give  you  any  answer  to 
it  at  any  other  time  ?  and  when  ? 

H,  FroMer.  There  was  a  conversation  be- 
tween us  soon  after  about  it :  1  believe  it  was 
the  next  day  after  my  return  to  Castle- 
Downey. 

condition  that  I  am  noi  able  to  stand,  walk,  or 
ride.  I  am  with  the  utmost  submission  and 
most  profound  respect,  Su*,  your  royal  high- 
ness's most  obedient  and  most  faithfiu  hunoM 
servant,  Lovat.** 

In  the  book  published  in  the  year  175^9 
under  the  title  of  **  Letters  from  a  Gentleman  in 
the  north  of  Scotland  to  his  Friend  in  London," 
is  related  a  curious  anecdote  of  feudal  power  and 
oppression,  which  it  has  been  conjectured. re- 
lates to  lord  Lovat.  It  is  agreeable  to  what  is 
said  in  the  IVlemoirs  of  the  Life  of  Lord  Lovat, 

Krinted  in  1746,  of  his  habitual  conduct  towards 
is  servants  and  other  dependents. 
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for  High  Treason* 


Alt.  Gen.  What  did  my  lord  Lovat  then  nay 
to  you  relating;  to  those  messages,  or  to  tbat 
report  which  you  made  ? 

H.  Fraser'  I  belie?e  my  lord  Lo?at said, 
that  be  tliuught  the  re|Mirt  ot'securiug'  his  per- 
son, and  eiiquirinff  into  his  conduct,  was  to  be 
cousiderrd  rather  as  a  bugl>ear. 

Ait,  Gen.  Was  the  master  of  Lo?at  pr^ 
sent  at  that  time  ? 

If.  Frater.  Yes,  he  was. 

Ait,  Gen,  What  did  my  lord  LoTat  say  to 
his  sou  upon  that  occasion  r 

H,  Frascr.  My  lord  Lo? at  told  his  son  what 
1  have  already  said,  that  he  looked  upon  it  to 
he  rather  a  bugbear :  and  that  it  was  his  opi- 
nioD,  he  should  proceed  in  the  undertaking  ne 
was  engaged  in. 

Ait,  Gen,  Did  he,  upon  that  occasion,  giro 
or  make  any  orders  concerning  what  was  to  be 
done? 

H,  Fraur,  Yes,  that  the  men  should  march 
immediately. 

Ati,  Gen,  Did  he  gi?e  any  orders  for  it  ? 

H.  Fraser,  Not  in  the  way  of  an  order. 

Ati,  Gen,  What  did  he  say  upon  the  occa- 
tfon? 

H,  Frater,  That  it  was  hb  opinion,  that  the 
men  should  march  immediately. 

Ati.  Gen,  What  men  did  you  understand  by 
tbat,  were  to  march  immediately  P 

H.  Frater,  The  clan  of  the  Erasers. 

Ati,  Gen,  What  march  did  you  understand 
it  was  to  be  ?  Or,  whither  were  they  to 
march? 

H,  Frater,   To  join  the  rebel  army. 

Ait,  Gen,  Was  there  any  other  company 
Dfesent  at  this  confersatioo,  besides  my  lord 
Lorat,  and  the  master,  and  you  ? 

H,  Frater,  Yes,  there  were  two  other  gen- 
tlemen. 

Ati,  Gen,  Did  lord  Lo?at  then  say  any  thing 
to  them  concerning  it,  by  way  of  asking  their 
opinion,  or  their  agreement  to  it  ? 

H,  Frater,  He  asked  the  opinion  of  all  the 
geatieineo  present,  after  he  had  giren  his 
•wn,  by  saying,  that  it  was  his  opinion ;  and 
that  he  hoped  all  the  gentlemen  present  agreed 
to  it. 

Ait.  Gen,  What  did  yoa  understand  by 
that? 

H,  Frater,  That  he  hoped  all  present  ag^reed 
to  the  opinM>n  which  he  had  delivered  himself. 

Ait.  Gen.  Did  you  give  any  answer  to  that? 
or  any  opinion  concerning  it  r 

B.  Frater.  Yes,  1  did. 

Ati.  Gen,    What  was  it? 

If.  Frater.  So  far  as  I  remember,  the  answer 
I  made  was,  that  my  opinion  had  not  been 
asked;  but  that,  notwithstanding  that,  I 
tbeught  mjf  self  obliged  to  gi? e  it :  and  it  was 
this,  that  if  the  affair  could  not  be  entirely 
dropped,  tbat  it  dionld  be  put  off*  for   some 

AU.  Gen.  Did  my  lord  Lorat  give  any  an- 
swer to  that  ? 

H,  Frater.  When  1  said,  that  my  opinion 
hid  not  been  askedi  he  told  me,  that  some 
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peop1e*s  opinion  might  be  easily  read  in  their 
countenances,  or  words  to  that  purpose. 

Ati,  Gen.  What  auswer  did  you  make  apoii 
that  ? 

H.  Frater.  The  answer  I  have  already 
given. 

Ati,  Gen,  What  answer  did  lord  Lorat  give 
as  to  the  putting  off  the  march  for  a  while? 

H.  Frater.  No  answer  at  all,  so  far  as  I  re- 
member* The  master  of  Lovat,  upon  that, 
burst  out  into  tears ;  and  said.  He  bad  beea 
made  a  fool  of,  and  a  tool  from  first  to  last. 

Ati.  Gen,  Did  he  say  any  thing  more  ? 

U,  Frater,  Yes ;  he  said,  that  he  had  beea 
one  day  doing,  and  another  dav  undoing ;  but 
that  now  he  was  determined,  that  whatsoere^ 
resolution  lord  Lovat  should  come  to,  that  he 
would  execute  it,  let  the  consequence  be  what 
it  would  with  respect  to  himself,  and  t>ther 
people. 

Ati,  Gen,  Was  there  any  thing  more 
passed  ?  Did  lord  Lovat  say  any  thing  upon 
this  occasion } 

H.  Frater,  Aly  lord  Lovat  said,  that  he  had 
given  his  opinion  already ;  and  that  he  would 
not  alter  it ;  or  to  that  effect. 

Ati,  Gen,  Yoa  have  seen  my  lord  LotsC 
and  his  son  pretty  of\en  together,  and  were  at 
his  house  fur  two  or  three  months  together  ; 
pray  what  was  yimr  opinion  as  to  the  back- 
wardness of  the  master  ul'  Lovat?  or  as  to  hii| 
obedience  or  disobedience  to  his  father,  in  re« 
spect  to  his  going  into  the  rebellion  ?  Do  yoa 
tnink  that  the  master  was  guilty  of  obstinacy 
and  disobedience  to  his  fatlier  in  going  into  the 
rebellion  f  or  that,  by  so  doing,  he  complied' 
with  his  father's  orders  and  inclinations? 

Jf.  Fraser,  If  1  am  to  form  my  opinion,  with 
respect  to  the  master  of  Lovat,  upon  his  own 
good  sense  and  understanding,  or  his  arowed 
principles,  I  should  apprehend,  that  he  would 
not  have  gone  into  the  rebellion,  had  he  been 
\ct\  to  himself:  And  if  I  am  to  form  my  opi- 
nion upon  the  private  conversation  I  had  with 
him,  and  particularly  one,  which  I  remember  I 
had  in  Urquhart ;  I  say,  if  1  am  to  form  my 
opinion  upon  what  he  declared  with  respect  to 
his  intentions  and  sentiments  declared  to  me,  it 
is  my  belief,  that  he  would  not  have  had  any 
concern  in  this  rebellion,  had  he  been  entirely 
left  to  himself. 

Ait,  Gen,  I  desire  to  ask  you.  Sir,  whether, 
from  yoor  knowledge  of  the  situation  of  the 
clan  of  the  Frasers,  and  of  the  power  and 
influence  which  either  my  lord  Lovat  or  the 
master  had  over  them,  do  you  think,  that  the 
master  of  Lovat  could  have  raised  the  clan, 
without  the  concurrence  and  order  of  my  h>rd 
Lovat? 

H,  Frater,  I  believe,  had  the  lord  Lotat  and 
the  master  acted  in  direct  oppoeition  the  one  tb 
the  other,  that  the  clan  would  have  been  di- 
vided; and  part  would  have  gone  with  one, 
and  part  with  the  other;  but  what  part  to 
either  of  them,  is  what  I  cannot  determine. 

Ait,  Gen.  About  what  thne  was  it  that  the 
news   came  first  to  Castle- Downey  of  the 
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landinfl?  of  lord  John  Drummond  with  soldiers 
from  I*  ranou  ? 

H.  Frater.  It  was  about  a  day  before  I  went 
to  my  lord  Preaidenl,  or  that  day. 

AU»  Oen,  I  desire  to  know,  whether,  in  your 
opioion,  that  news  had  any  influence  to  deter- 
mine  my  lord  Lovat's  conduct  at  that  time  ? 

If.  Frtuer,  I  cannot  take  u|H>n  me  to  say 
what  it  was  that  determined  my  lord  Lovat's 
conduct. 

Attm  Gen,  Did  yon  bear  my  lord  Lovat  say 
any  thing  about  that  particular  event  of  lord 
John  Drummood's  landioif  then  ? 

U,  Frater,  I  have  beard  my  lord  Lovat  re- 
port what  intelligence  had  beeu  returned  to  him 
€0  account  of  tliat  landing. 

Ait.  Gtn.  Please  to  ^ive  an  account  to  my 
lords  wlieo  the  master  ot  Lovat  and  the  Frasers 
did  march .^  and  where  they  marched  to? 

U,  Frastr.  Some  part  ofthe  Frasers  marched 
at  one  time,  and  some  at  another:  Some  of 
them  marciii'd  a  short  time  after  this  conversa- 
tion passed  between  my  lord  Lovat  and  the 
master,  at  which  1  was  present. 

Alt,  Gen,  Where  did  they  march  first? 

li,  Frasfr,  They  marched  first  to  Perth; 
but  the  master  of  Lovat  did  not  go  along  with 
Ibem. 

Att,  Gen,  Did  my  lord  Lovat  know,  or  not 
know,  of  their  marching? 

H.  Frater,  That  I  don't  know  of  my  own 
knowledge ;  but  that  my  lord  Lovat  most  have 
heard  of  their  march,  is  certain. 

Att,  Gen.  Did  they,  or  did  they  not,  march 
against  his  orders? 

H,  Fraser,  Truly  that  is  what  I  cannot 
easily  answer :  He  certainly  gave  orders  for 
them  not  to  march  sometimes,  and  it  was  some- 
times given  ont,  that  be  gave  orders  for  their 
marchmg ;  but  1  did  not  see  either  of  these 
orders. 

Alt,  Gen,  Please  to  give  my  lords  an  ac- 
count when  the  Frasers  did  march  to  Pertli  ? 
and  be  as  correct  as  you  can. 

H,  Frater.  Tba  times  tbat  tk^  marched 
were  different. 

AU,  Gen,  Did  they  m^rcb  in  lai;ge  num- 
bers? 

If.  FroMcr,  They  marched  in  very  small 
Dumbers,  not,  I  believe,  above  fiAy  at  a  time ; 
and  the  number  tbat  marched  in  all  was  but 
very  small. 

Ait,  Gen,  What  number  do  yoo  suppose 
m^bt  march? 

a.  Frater.  When  they  were  strongest  at 
Perth,  they  were  between  two  and  three  hun- 
dred at  most. 

Ait,  Gtn.  Please  to  give  an  account  to  my 
lords,  whether  my  lord  Lovat  was  appre- 
hended by  lord  Loudon's,  or  my  lord  Presi- 
dent's orJer?  and  when? 

H,  Fraur,  The  next  morning  after  the  oon- 
TOTMUioD  passed  between  the  lord  Lovat  and  the 
aiaster,  as  I  mentioned  already,  1  left  Castle- 
Downey. 

AiL  Gen,  Were  the  Frasers  then  gone,  or 
wera  they  goinf  to  Perth  ? 
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H.  Finter,  I  believe  lliere  were  none  of 
them  gone  at  that  time ;  but  I  cannot  sa v  that 
1  remember  (lositivcly  ;  but  their  marcfi  was 
then  resolved  on. 

Att.  Gen.  Do  you  remember  when  it  was 
precisely  that  you  came  from  my  lord  Presi- 
dent's to  my  lord  Lovat  ? 

H.  Frater.  1  do  not  renumber  the  precise 
day  of  the  month. 

Att,  Gen.  About  what  time  of  the  mouth 
was  it  ? 

H,  Frater.  I  dare  say  it  must  be  about  the 
beginning;  of  December. 

Att.  Gen,  You  say  tbat  you  went  to  Perth 
with  the  master  of  Lovat ;  pray  who  was  with 
you? 

H,  Frater,  The  master  and  I  went  to  Perth 
by  ourselves  alone. 

Ait.  Gen,  When  yoa  came  tliere,  where 
was  the  body  ofthe  reoel  army  ? 

II,  Frater.  I  believe  it  was  in  England. 

Att.  Gen,  How  soon  after  tbat  did  tbej 
come  into  Scotland  again  ? 

U,  Frater,  About  two  or  three  weeks  at 
most,  after  the  master  and  I  had  got  lo  Perth, 
there  came  an  account,  tbat  the  rebel -army 
had  returned  to  Glasgow. 

Att,  Gen.  Had  you  any  orders  from  the 
Pretender's  son  about  roarcning  ? 

U,  Frater.  There  were  orders  given  by 
Mr.  Murray,  tliat  the  rebel  forces  should  march 
to  Stirling,  to  join  Uiose  coming  from  Glas- 
gow. 

Att.  Gen,    Did  the  Frasers  go  thither? 

U,  Frater.    They  did. 

Att.  Gen,    How  far  did  they  go  ? 

H.  Frater.    To  Stirling. 

Att.  Gen.  Was  there  any  message  sent  to. 
Glasgow,  or  any  olace  thereabouts,  by  the 
master  of  Lovat,  relating  to  the  Frasers  ? 

H.  Frater.  Yes,  there  was :  It  was  sent 
from  Perth  to  Glasgotv. 

Att,  Gen.    For  what  purpose  was  it  tent? 

H.  Frater.  In  order  to  procure  firelodu  for 
the  Frasers. 

Att.  Gen.  Did  you  yourself  go  to  Glas- 
gow? 

H.  Frater.    I  did. 

Att.  Gen,    To  whom  did  you  apply  there  ? 

if.  Frater.    To  Mr.  John  Murray. 

Att.  Gen.  Plesse  to  give  au  account  fo  my 
lords  what  was  the  effect  of  that  application  of 
yours? 

H.  Frater,  The  effect  of  it  was,  that  an 
order  was  sent  to  lord  John  DruromoiKi,  io  the 
name  of  one  that  called  himself  the  French 
ambassador,  tbat  lord  John  Drummond  should 
deliver  arms  for  the  Frasers  out  of  the  arms  that 
he  bad  in  charge,  that  were  the  kin^^  of 
France's  amui,  as  he  himself  said. 

Att.  Gen^  How  long  did  you  stay  at  Glas- 
gow? 

I(.  Fraser.    About  twenty-four  boiirs. 

Att.  Gen,  Before  your  return  from  thence, 
had  you  any  conversation  or  meetiiig  with  Mr. 
Murray  of  Broughtoo,  the  Preteoder*a  secre- 
tary ? 
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R.  Vraur.  I  calM  upon  bim  there,  aod 
ttw  hini  in  hit  owo  room. 

Att.  Gen.  What  wu  the  import  of  your 
ooovemtioo  at  that  meeting  P 

H.  Frater,  The  bmiiien  that  brought  roe 
there  was,  to  desire  him  to  send  the  arms  1 
mentioned. 

Att,  Gen.  Was  that  the  only  subject  of 
your  conversation  ? 

J7.  FroMer,  No :  we  talked  with  respect  to 
the  situation  of  matters  in  the  north  country, 
and  with  respect  to  the  imprisonment  of  my 
lord  Lovat,  and  his  escape  from  Infemess, 
which  I  had  then  heard  of. 

Att,  Gen,  Was  there  any  proposal  then  made 
concerning  the  army's  gomg  into  the  north 
•oontiy  to  take  Inverness  P 

H,  Pnuer,  There  was  a  proposal  then 
made,  that  a  detachment  shoohJ  be  sent  from 
the  army,  in  order  to  make  themselfes  masters 
of  Inverness. 

Att,  Gen.  What  more  passed  between  yon 
relating  to  this  proposal  P 

If.  Fra$er,  That  proposal  was  agreed  to, 
and  a  resolution  formed  upon  it,  in  a  conndl 
that  was  called  in  the  afternoon. 

Att.  Gen,  Did  you  at  that  time  hear  any 
tiling,  or  receive  any  thing,  from  my  lord 
liOvatP 

H.  Frater,  No :  I  had  no  charge  firom  my 
lord  Lovat  when  I  went  to  Glasgow. 

Att.  Gen.  But,  when  you  were  there,  did 
700  receive  any  order  from  lord  Lovat  f 

H,  Frater,  I  received  no  order  or  letter 
firom  my  lord  liovat,  while  I  was  at  Glasgow. 

Att,  Gen,  Had  yon  any  onlers  or  letters 
from  lord  Lovat  at  all  relating  to  the  sending 
any  men  northward ;  I  do  not  mean  while  you 
were  at  Glasgow,  but  in  Stratbarrick,  or  any 
•ther  place  P 

H,  Frater.    Before  I  went  to  Perth,  there 
a  letter  delivered  to  me. 

Att,  Gen,  You  say  it  was  concerted  to 
~  a  detachment  to  Inverness,  or  that  a  de- 
techment  of  the  army  should  go  thither: 
what  was  done  in  pursuance  of  that  resolu- 
lionP 

H.  Frater,    Nothing  at  all. 

Att.  Gen.  You  say,  that  yon  received  a 
Istler  from  my  lord  Lovat  at  Stratbarrick ;  pray 
what  were  the  contents  of  it  P 

H,  Frater.  I  did  say  so ;  there  was  a  letter 
Uivered  to  me :  it  was  not  signed ;  but  it  ap- 
Mured  to  me  to  be  the  band-writing  of  Robert 
Fkiser,  who  then  acted  as  secretary  to  my  lord 
liOvat ;  but  it  had  no  name  subscribed  to  it. 

Att,  Gen,  What  was  the  import  of  that 
lelle^P 

S:  Frater.  The  request  of  the  letter  was. 
That  I  should  have  gone  to  PMh,  in  order  to 
bave  prevailed  with  the  gentlemen  who  com- 
jMUided  at  that  place,  to  send  a  number  of 
fonf  to  Inverness,  in  order  to  make  themselves 
■laatiirs  of  that  place  by  dislodging  my  lord 
Loadoo,  and.to  rescue  my  kird  Lovat. 

Ait,  Gm.    Wu  any  thing  done  upon  this  P 

H.  Frater.    Nothing :  I  lefuacd  to  do  it. 
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Att,  Gen.  Before  yon  went  from  Glasgow/ 
and  returned  with  the  answer  to  the  measagsi 
yon  had  delivered  there,  did  yon  receive  any 
message  from  Mr.  Mnrray  the  secretary,  or 
anypacket  P  and  what  was  it  P 

It.  Frater,  Mr.  Murray  proposed  me  to 
carry  a  packet  from  OhMffow  to  Perth. 

Att.  Gen,  Did  he  deliver  you  any  packet  P 
.  H.  Frater,  I  refused  to  take  it ;  beoaose; 
I  told  him,  that  very  probably  his  padket  would 
require  dispatch ;  ana  that  I  rid  my  own  borsea, 
and  did  not  incline  to  abuse  them. 

Att.  Gen,  Did  you,  or  did  you  not,  rtceiva 
the  packet  ? 

H,  Frater,  When  he  told  me  afterwards; 
That  he  had  no  other  person  to  carry  it,  and 
that  it  did  not  require  oispatch,  I  accepted  of 
thenacket 

Att.  Gen,  Do  you  know  what  that  packet 
contained  ? 

If.  Frater.    I  came  to  know  it  afterwards. 

Att.  Gen.  And  what  were  the  contents  of 
itP 

IL  Frater,  There  was  a  separate  letter, 
direted  to  the  master  of  I^vat  only,  with  re- 
spect to  the  army ;  and  there  was  a  largo 
packet  of  papers,  not  directed  to  any  person, 
out  which  Mr.  Murray  told  me,  1  was  to  deliver 
to  the  master  of  Lovat. 

Att,  Gen.  Do  you  know  what  that  lelteri 
or  packet,  did  contain  P 

If.  Frater.    Upon  my  return  to  Perth,  as 
the  master  of  Lovat  happened  not  to  be  thera . 
at  that  time,  another  gentleman  and  I  took  the 
freedom  to  open  the  lart^  packet. 

Att.  Gen.    Wliat  did  yuu  find  in  it  P 

IL  Frater,  There  was  in  it  a  coinmissioa 
of  lieutenant-general  to  my  lonl  Lovat,  that  is, 
in  my  lord  Lovat's  name ;  and  it  was  granted 
in  the  name  of  James  the  Bth. 

Att.  Gen.    What  was  there  in  it  else  P 

if.  Frater.  There  waa  another  commission  in 
it,  to  my  lord  Lovat,  of  lieutenant  of  some 
uoriliera  county,  granted  in  the  same  manner. 

Att.  Gen,  Did  that  appear  to  be  signed  and 
sealeil  by  the  Pretender  ? 

H,  Frater,  It  had  a  subscriptMMi  and  super- 
scription, and  a  seal. 

Att.  Gen.  Was  there  any  thing  else  con* 
tainedin  that  packet? 

H.  Frater.  Thera  was  another  commission 
to  a  gentleman  of  the  name  of  Fraser. 

Att.  Gen,  What  did  that  commission  import 
tobep 

H.  Frater.    It  waa  a  colonel's  commission. 

Att.  Gen.  Do  you  recollect  to  whom  it  waa 
made? 

H.  Frater.  The  gentleman  was  named  Fra- 
ser: one  who  was  called  Inverlacky,  and  a 
gentleman  of  that  name  was  then  acting  in  that 
capacity  among  the  Frasers. 

Att.  Gen.  Did  that  oommiosion  appear, 
upon  the  face  of  it,  to  be  signed  and  sealed? 
and  by  whom? 

H,  Frater.  Yea,  it  was  signed  and  sealed  in 
the  same  mamier  aa  tbt  other  commiasiona 
ware. 
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Jtt.  Gen,  Wm  tb'ere  any  tbiog  ebe  in  the 
picket? 

U,  Frasir,  There  wae  a  ktter  under  the 
hanil  of  the  Preteotlcr's  foo. 

Att.  Gen.  To  whom  was  that  directed  ? 

H.  Froier.  It  wae  directed  to  my  lord  Lo? at. 

AU.  Gen,  Was  there  any  other  paper  there? 

H,  Fraser,  Yet ;  there  was  a  Mter  from 
Mr.  Murray,  Cameron  of  Locbiel,  and  Mac* 
Pheraon  of  Clunie. 

Jtl,  Gen.  To  whom  watthat  letter  directed? 

H.  FroMcr.  That  letter  had  no  direction,  or 
CO? er ;  it  was  in  the  Urge  cover. 

Alt,  Gen,  Were  those  all  that  were  in  the 
Urgecofer? 

2f.  Fraier,   AH  that  I  remember. 

Att,  Gen,  Was  the  large  cover  addressed  to 
any  body  ? — H,  Fraser.  No. 

AU.  Gen.  What  was  the  reason  of  that  ? 

H.  Fraser,  The  reason  giren  me  by  Mr. 
Blurray  was,  tliat  it  was  inteudctl  lor  my  tord 
Lovat ;  but  could  not  be  directed,  because  he 
could  uot  ascertain  by  what  title  to  write  it. 

Att.  Gen.  What  was  the  doubted  title  ? 

H.  Fraser.  The  doubted  title  was  that  of  a 
duke. 

Att,  Gen,  Duke  of  what? 

H,  Frm$er.  Duke  of  Fraser,  or  Beaufort ; 
Fraser,  1  believe. 

Att.  Gen.  Does  not  my  lord  Lovat*s  house 
go  by  two  names  ? 

H.  Fraser.  Yes,  by  the  name  of  Castle- 
Downey  and  Beaufort. 

Att,  Gen.  Do  you  know,  whether  that  letter, 
that  was  signM  by  Clunie  MacPhenoa, 
Lochiel,  and  Mr.  Murray,  was  referred  to  in 
Ibe  letter  that  was  sent  by  the  Pretender's  son? 

If.  Frmter.  I  dou't  know  tliat  it  was. 

Att.  Gtn,  Do  you  recollect  the  substance  of 
the  letter  from  the  Pretender's  son  to  my  lord 
Lovat? 

H.  Fraser.  The  substance  of  the  letter,  as 
Ihr  as  I  can  recollect,  was  requesting  ny  lord 
Lorat  to  come  and  join  with  him  ha  person. 

Att.  Gen.  My  lords,  these  are  all  the  ques- 
tions we  have  to  ask  of  this  witness. 

L.  H,  S,  My  kMrd  Lo? at,  the  geotlemeu  of 
the  House  of  Commons  have  done  with  this 
witness:  would  your  hirdship  ask  him  any 
questions? 

Lord  Ltrcat.  Hi  lords,  I  have  told  your 
lordships  already,  that  I  am  so  ill  that  1  ain  not 
able  to  speak,  or  to  get  up,  or  sit  down ;  and 
therefore  hope  your  lordships  will  indulge  me 
lo  retire  a  little,  and  refresh  myself. 

L,  H,  S.  My  lords,  mv  lerd  Lovat  desires 
leave  to  withdraw  for  a  little  while. 

Lords,  Ay,  ay. 

Upon  which  lord  Lovat  withdrew  for  a  little 
while:  and i«ing returned, 

l>»rd  Larmt.  I  desire,  that  your  lordships 
will  induljie  me  in  permitting  your  derfc  toread 
the  questions  I  would  ask. — Lords.  Ay,  ay. 

Lord  JLoooT.  Were  not  you  taken  pnsouer  by 
Ibe  kiur^s  forces,  allar  Hm  bMllt  af  CvlMcn  ? 

H,  Frowr.  1  was. 


Lord  Lgamt.  Have  yoo  not  been  in  cwfody 
ever  since  ?  and  are  net  you  en  naw  ? 

R,  Fraeer,  1  have  been,  and  1  am. 

Lord  Lornt,  Have  you  as  yet  obtamcd  any 
pardon  ? — H,  Fraser.  i  know  of  none. 

Lord  Loftat.  Are  you  in  ezpeetation  of  a 
pardon  from  what  you  shall  depose  agaiMt  me? 

H.  Fraser.  I  will  answer  that  question  very 
readily.  1  do  not  expect  puniahment  will  hm 
inflietcd ;  but  I  atsure  your  kirdship,  it  is  no 
condition  or  paction  tmule  with  me. 

Lord  Lovitt,  Have  yon  ever  had  any  offer 
made  to  you  of  a  panJon,  open  this  or  any 
other  cuuditiun  ^  and  what  was  that  condition  ? 

H.  Fraser.  1  have  had  no  offers  made  to  me 
of  a  pardou  upon  any  condition  whatever. 

liord  Taifwt.  My  h>fds,  1  have  taken  a  par* 
ticukir  iiccouiit  of  the  evidence  of  this  witness  i 
whidi  I  beg  leave  to  repeat  to  your  ktrdsfaipa, 
in  the  presence  nf  tlie  witness,  that  in  case  I 
misrepresent  any  part,  he  may  correct  it.  1 
having  beey  already  accused  of  unfaimeaa,  in 
the  manner  of  stating  my  questions.  My  lords, 
the  witness  nys,  that  the  men  marched  before 
the  master  uf  Luvat  went  from  Castle-Downey  : 
that  he  and  the  master  uf  l^ovat  folkiwed  tine 
men,  and  endeavoured  to  prevail  npon  tliem  to 
return :  but  that  Bariadale  prevailed  upon  theoi 
to  advance,  contrary  to  the  desire  and  advice  of 
the  master  of  iiovat :  tliat  my  lord  Lovat  after- 
wanls  wrote  a  letter  to  tliem  to  return,  and  that 
they  did  return  :  that  luy  lord  Luvat  certainly 
gave  orders  sometimes,  that  they  ahoukl  not 
marcli.  Ami  right  in  this  state  of  the  evi- 
dence? 

H.  Fraser.  Yes ;  my  lord  Lovat  certainly 
gave  ordeni  for  them  sometimes  not  to  march  ; 
and,  I  believe,  he  gave  orders,  at  other  times^ 
for  them  to  march. 

Lord  Talbot.  Mv  lords,  he  says,  tliat  he  be- 
lieves that,  at  other  times,  my  lord  Lovat 
ordered  them  to  mardi :  but,  my  lords,  this 
mi'fhi  be  only  a  general  report,  without  any 
foundatiou,  as  it  roiglit  be  the  report  of  Bans* 
dak>,  in  order  to  prevail  on  them  to  march. 

L.  H.  S.  My  lords,  the  noble  loni  is  in  tha 
right,  to  state  the  evidence  to  the  witness,  io 
order  to  introduce  questions,  by  way  ofexpla* 
aatioii ;  but  to  observe  u|m>u  that  evidence  aow, 
is  not  reirolar. 

Lord  Talbot,  My  lerda,  all  that  I  mean  is  to 
come  at  the  trath ;  which  I  cannot  do  from  my 
own  knowledge. — (Then  to  the  witness:)  Yo« 
have  ssid,  that  you  have  heard  my  lord  Lovat 
say,  that  the  coMud  of  his  ckm  nufht  costliim 
his  lifo. 

H,  Fraser.  I  did. 

Lord  Talbot.  Now,  my  lords,  the  questioM  I 
wonM  ask  him,  from  all  this  put  Utgufhetf  Is, 
whether  be  did  understand,  by  these  ekpres* 
siana  of  my  hud  Lovat,  that  ha  disappraved  af 
the  conduct  of  his  dan  ? 

H,  Fraser.  That  my  lori  Lnvat  disapprare4 
to  me  m  prieate,  and  that  I  have  beard  bfoa 
disapprove,  awl  eaadenm  in  poblie,  the  con- 
dactof  hisc«aa,tatnrtb:  thai  I  iftm  before 
AhmgktyOod. 
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Lord  Talhot,   Have  jroo  been  examined  by 
mny  body  relating  to  this  trial,  since  you  were 
«  prtsonar,  befone  you  cana  to  this  place  P 
li,  Frater,  1  have. 

Lord  Talbot.  AJy  lordu,  I  will  beff  leave  to 
ask  him,  whether  the  confessions  he  made 
upon  that  examination,  or  the  answers  he  gate 
there,  proceeded  from  the  hope  of  a  pardon  T 

IL  Fraser,  I  cannot  say  that  I  would  have 
done  it,  had  I  been  convinced  tliat  1  should 
meet  with  no  mercy;  though,  at  the  same 
lime,  I  had  no  assurance  given  me  of  mercy ; 
neither  had  I  any  promise  of  pardon. 

Lord  Talbot*  uo  you  believe,  that  your  par- 
don may  depend  npon  the  consistency  of  the 
evidence  you  shall  gire  here,  with  what  you 
have  said  upon  those  former  examinations  r 

Duke  of  Bedford,  My  lords,  1  do  not  think 
lluU  ia  a  proper  question  to  be  asked  of  any 
witness ;  and,  if  it  is  insisted  upon  to  be  asked, 
I  shall  be^  your  lordships  may  ailjourn  to  the 
Chamber  oi*  Parliament,  to  determine  that 
question :  And  i  will  there  give  my  reasons 
against  iL 

Lord  Tmlbot,  My  lords,  1  have  no  partiality 
for  tlie  noUe  lord  at  the  bar:  but  what  1  have 
aaid  proceeded  from  a  principle  of  humanity, 
a  principle  of  honour,  and  a  principle  of 
jostioe. 

JL  II,  S.  You  have  spoken  of  different  orders 
that  Were  given  at  different  times  :  sometimes 
my  lord  Lovat  onlered  the  men  to  ntirch,  and, 
at  other  times  not  to  march.  Do  you  know, 
of  your  own  knowledge,  of  any  of  these  orders 
beiiig  given  ? 

If.  Frater,  1  have  already  said,  that  I  saw 
an  order  under  his  hand,  for  the  returning  of 
aeven  companies  of  men  from  Urquhart,  whi- 
ther they  bad  marched. 

JL  IT  &  WSiither  were  they  to  return  ? 

H,  Frahcr.  To  their  own  houses. 

L,  H,  S,  When  was  that  order  given  P 

If.  FroMer.  In  the  month  of  November. 

L.  H.  S.  What  orders  did  you  ever  see,  or 
hfWf  from  my  lord  Lovat,  for  the  men  to 
aarohP 

H.  Fraar,  I  never  saw  any  order  of  my 
bid  Lovat  for  the  men  to  march. 

L,  H.  S.  Then  why  did  you  speak  of  those 
orders  P 

IL  Frater,  I  have  given  my  reason  for  that, 
thai  I  beard  such  orders  talked  of;  but  that  1 
heard  them  given,  1  never  did  say,  and  never 
wiJI« 

Lord  Or/ord.  When  my  lord  Lovat  declared 
ImnHf  diasatisiied  with  the  conduct  of  his 
ebn,  waa  it  for  their  being  too  forward,  or  loo 
badnrard,  in  goin^  into  rebellion  P 

B*  Frater.  I  have  said  already,  that  I  bava 
heard  him  dissatisfied  for  their  too  graai  Ibr- 
wwdnew,  and  I  have  likewise  board  Um  dis- 
mAAai  for  their  too  great  backwardness* 

Att^  &€n.  My  lords,  in  consequence  of  some 
qnmisni  that  have  been  asked,  I  beg  leave  to 
know  of  this  witndss»  Whether  what  be  has 
Hid  in  avidaace  bafora^roov  losdskipa,  notwith* 
_-^..   1^  [idling im^  ilnmlcvthe  oimoa- 
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stances  of  his  being  now  a  prisoner,  is,  or  ia 
not  true  P 

H,  Frater,  I  say,  that  what  I  have  said,  is 
literally  fact. 

Att.  Gen,  Then  1  beg  be  may  inform  yonr 
lordships,  whether,  supposing  he  had  he^ 
called  on  to  be  a  witness,  and  bad  not  been  a 
prisoner,  but  had  been,  by  virtoie  of  your  lord- 
ships' summons,  obliged  to  come  before  von, 
to  give  evidence  upon  this  trial,  wouhl  he  have 
given  any  other  evidence  than  what  he  hath 
given  before  your  lordships  P 

H,  Fraur,  If  I  would  ffive  evidence  in  any 
case,  it  should  be  the  truth ;  and,  if  the  troth 
were  such  as  I  did  not  choose  to  disclose,  I 
would  declare  positively,  that  1  would  give  no 
evidence  at  all. 

Ait,  Gen.  Were  not  yon  in  so  dangelDds  a 
condition  in  point  of  health,  when  you  were  at 
Fort  Augustus,  that  your  life  was  not  expected  P 

JET.  Frater.  At  Fort  Augustus  I  was  |MataU 
hopes  of  recovery,  and  at  Inverness. 

Alt,  Gen.  During  that  time,  did  not  yon 
give,  in  substance,  the  same  aceount  of  these 
transactions  as  you  have  given  nowp 

H.  Frater,  There  were  questions  asked  ma 
tlien ;  and  the  answers  I  gave  to  them  were 
the  real  truth.  Matters  were  not  then  so  fully 
explicated  as  they  have  been  since ;  so  that 
those  declarntions  were  not  so  complete  as  the 
account  I  have  given  now :  but  the'  answers 
that  I  made  there,  were  still  the  real  gannino 
truth,  as  to  those  questions  tliai  I  was  asked  s 
and  so  is  the  account  I  have  now  given. 

Ait.  Gen,  I  beg  he  may  inform  yonr  lord- 
ships, if,  so  far  as liis  examination  then  went, 
it  was  not  the  same  as  his  examination  is  now  P 

H,  Frater.  So  far  as  the  examination  waa 
then  extended,  it  was  the  same  as  now.  Truth 
is  always  the  same ;  it  will  never  vary  froia 
itself. 

Att,  Gen,  Did  you  not  then  expect  to  die  ? 

H,  Frater.  I  expected  not  to  live,  aura 
enough. 

Att,  Gen,  Was  it  from  the  condition  yoa 
were  in  by  your  distemper,  tliat  you  expected 
not  to  live  P 

H,  Frater,  It  was  from  my  wounds,  and 
the  aihnents  tliat  I  laboured  under. 

Att.  Gen.  My  lords,  we  have  done  with  this 
witness. 

A  L^rd,  I  beg  this  witness  may  inform  your 
lordships,  if  the  packet  which  be  carried  from 
Mr.  Murray,  containing  the  papers  that  he  baa 
mentioned,  was  ever  delivered  P  and  to  whoro^ 

H,  Frater,  That  packet  was  never  delivered 
to  my  lord  Lovat. 

A  Lord,  I  beg  he  may  inform  yonr  lard" 
ships,  to  whom  that  packet  was  deliver.ed  P 

If.  Frater.  When  I  came  to  Perth,  a  gcn- 
tlemao,  who  then  commanded  among  the 
Frasers,  and  I  opened  the  uacket,  to  see  what 
it  oontaioed ;  and,  while  1  was  intending  to 
shut  it  up  again,  and  to  forward  it  to  tho 
mnster  of  Lovat  the  master  himself  came  into 
the  roooi  \  and  I  told  him  the  freedom  we  had 
Of cd with tbofs litt«« and paakata :  Baiaid^ 
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that  we  mi^bt  ilways  ute  that  free^loni,  and 
were  welcome.  All  tkoae  pa|>eri  which  I  have 
mentioned  to  have  been  contained  in  that 
packet  were  then  I  vin^^  upon  the  table  where 
we  stayed.  I  told  the  master,  in  fi^eneral,  what 
they  were ;  and  he  threw  them  from  him  ;  and 
there  they  continued  to  lie  till  1  went  from 
Perth,  to  Stirling.  And,  as  that  march  was 
nadea  little  precipitately,  those  papers,  and 
every  thia^  else  that  belonged  to  me,  ihat  were 
in  the  room,  were  thrown  into  my  cloak-bag, 
and  they  and  my  cloak-bag  conUnued  in  my 
possession  till  some  few  days  before  the  hattfe 
cf  Culloden,  when  I  lodged  them  in  a  house 
mt  f  nvemess,  and  went  myself  to  the  fieM  of 
battle. 

Then  the  witness,  by  the  direction  of  the 
Lord  High  Steward,  withdrew. 

Sir  William  Yonge.  Ny  lords,  The  next 
ventleman  we  beg  leafe  to  cally  is  lieutenant 
AlexanderCampbell. 

Lieoteoaol  Campbell  called  into  Court 

X.  H,  S.  My  lord  Lorat,  Have  you  any  ob- 
jection to  lieutenant  Campbell  being  a  witness? 

Lord  Lovat.  1  don't  know  him:  I  never 
heard  of  him. 

Alexander  Campbell  uworn. 

Sir  W.  Yonge,  My  lords,  we  beg  leave  to 
ftsk  this  witness,  whether,  at  any  time,  in  the 
year  1745,  he  went  to  Castle- Downey  ? 

A,  Campbell.  Yes,  I  did. 

Sir  W.  Yonge,  About  what  time  was  it  that 
you  went  ? 

A.  Campbell,  1  don't  remember  particularly : 
it  was  some  time  in  October. 

Sir  W,  Ymige.  Upon  what  account  did  you 
go  there  f 

A,  Campbell,  To  require  some  cattle  that 
were  carried  off  from  some  people  in  the  shire 
of  Ross. 

Sir  W,  Yonge.  By  whom  were  these  cattle 
carried  off.' 

A,  Campbell,  By  some  of  lord  Lofat*s  peo- 
ple :  1  don't  know  whether  it  was  done  by  his 
orders,  or  not 

Sir  W.  Yonge.  When  you  came  near  Castle- 
Downey,  did  you  see  any  number  of  armed 
men  ?—A,  Campbell,  Yes,  1  did. 

Sir  W,  Yoage,  How  were  you  received  by 
those  armed  men  ?  with  acclamations  ^  or  in 
what  manner  ?  and  how  many  were  there  of 
themf 

A,  Campbell,  I  cannot  condescend  upon  the 
number  of  men. 

Sir  W.  Yonge,  How  were  you  received  by 
them  ?  with  acclamations  P  or  now  P 

A.  Campbell.  Ye9. 

Sir  W,  Yonge.  How  were  you  received  P  m 
what  manner  P 

A.  Campbell.  Thev  were  all  ent  with  their 
arms ;  some  of  the  Mac  Leeds  deserters  that 
came  from  Inremess. 

Sir  W.  Yonge.  How  were  yon  received  there 
hj  those  men/  to  whatmanner f 
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A,  Campbell.  Some  of  them  took  off  their 
bonnes. 

Sir  W.  Yonge.  Were  there  any  shouts,  or 
huzzas,  made  use  of  P 

A,  Campbell.  Yes ;  some  of  them  did. 

Sir  W,  Yonge.  Upon  what  account  P 

A.Campbell,  leant  tell. 

Sir  17.  Yonge.  Did  rfot  they  say  any  thing  te 
you  of  the  reason  of  it  P 

A.  Campbell.  No;  they  spoke  nothing  to  me. 

Sir  W.  Yonge.  Did  you  go  to  dine  with  my 
lord  Lovat,  at  Castle- Diowney  P 

A.  Campbell.  No ;  I  did  not. 

Sir  W.  Yonge.  Were  you  at  Castle- Downey 
with  him  P — A.  CamobeU.  Yes. 

Sir  W.  Yonge.  Had  yon  any  eonversatioa 
with  my  lord  Lovat  there  P 

A,  Campbell.  Yes. 

Sir  W,  Yonge.  What  conversation  had  you 
with  him  P 

A,  Campbell.  I  told  him,  1  came  to  require 
the  cattle ;  and  he  told  me,  the  cattle  were  not 
brought  there  by  his  order,  but  his  son's. 

Sir  W.  Yonge.  My  lords,  the  witness  bad 
better  go  on  with  the  reat  of  the  coaferaation  : 
I  know  he  can,  without  being  asked  particuhir 
questions  ;  for  I  would  not  lead  him. 

A,  Campbell,  I  do  not  remember  what  pasaed. 

Lord  Talbot,  My  lords,  I  must  take  notice 
to  your  lordships,  that  I  think  it  is  a  very 
odd  expression  to  make  use  of  to  a  witness. 
That  he  had  better  answer  the  qoestioos  ;  for  I 
know  he  can  :  it  is  a  kind  of  threatening  the 
witness. 

Sir  W.  Yonge.  My  lords,  I  stand  here  as  a 
manager,  on  this  trial,  for  the  Commons  of 
Great  Britain  ;  and  I  hope  I  say  nothing  that 
is  offensive  to  yonr  lordships ;  and  thai  the 
manner,  in  which  I  asked  the  witness  tlie  quea- 
tioo,  shewed  that  it  proceeded  from  a  fairness 
in  sUting  of  it.  M  v  lords,  I  think,  as  a  ma- 
nager, fought  to  know  what  a  witness  can 
say ;  and  the  whole  tendency  of  what  I  said, 
was  advising  the  witness,  without  giving  your 
lordships  unnecessary  trouble,  to  tell  all  he 
knew,  fairly  and  imnartially,  without  my  being 
obliged  to  put  any  leading  questions  to  him  : 
and  I  hope  I  shall  have  your  lordships'  liberty 
to  go  on. 

L.  H.  S.  My  lords,  every  body  knows,  that 
it  is  the  constant  course  and  usage  of  parlia- 
ment, that  when  a  Committee  of  Managers  is 
appointed  by  the  House  of  Commons,  upon  an 
impeachaaent,  it  is  tlieir  duty  to  examine,  and 
they  alwaya  do  examine  the  witnesses  before- 
hand :  and  the  same  method  is  used  by  proee- 
cutors  for  the  crown,  upon  indictanents.  If 
this  was  not  done,  it  would  be  impossible  to 
kimw,  whether  a  witness  could  speak  materially 
to  the  fiM^  in  question,  or  not 

Lord  Talbot.  My  lords,  though  they  are 
managers,  I  am  a  judge.  I  have  as  Ugh  a  ve- 
neration for  the  repreaentatives  of  this  kingdom 
as  any  man  in  the  world ;  1  sat  some  time 
among  them  mvself :  but  I  am  sure,  my  lords, 
the  representattvee  af  Englaad  do  net  desii*  a 
laoguagemay bavsad  loa  wKmmfIkU  may 
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wtfm  thretteDiiiff.  And,  my  lordt,  1  took  the 
expresaioD  used  by  the  maBager  in  this  light. 
The  ezfiressioa  wiis«  That  be  had  better  spM ; 
which,  I  apprehend,  was  as  much  as  to  say, 
That  if  he  doped  for  mercy,  he  roust  tell  it. 
My  lords,  I  desire  a  fair  examination,  that  I 
may  form  a  true  judgment.  My  honour  de- 
pends upon  it. 

£.  n,  S,  My  lords,  I  desire  this  may  he  for- 
hom.  It  is  my  duty  to  acquaint  your  lord- 
ships, that  it  is  irregular,  and  contrary  to  all 
rules  of  proceeding.  The  honourable  manager 
explained  bis  words  m  a  very  proper  and  candid 
•Daaner,  that  he  tliov^t  it  was  fairer  in  him  to 
ask  tbe  witness  general  questions,  to  declare 
what  be  knew  of  the  fact,  than  any  fMirticular 
questions,  which  might  tend  to  lead  him  ;  and 
be  was  in  the  right. 

Att,  Gen,  My  lords,  in  order  to  clear  up  this 
matter,  I  beg  leave  to  ask  the  witness,  whether 
he  is  now  a  prisoner  ? — A.CamphelL  No. 

Ati,  Gen.   Were  you  ever  a  prisoner? 

A.  CampbelL  Yes ;  I  was  a  prisoner  with 
tbe  rebels. 

.  Att,  Gen.   Had  you  then  tbe  king's  com- 
jnission  ? 

A,  Campbell,  Yes ;  when  I  was  a  prisoner. 

Ail,  Gen.  Were  you  engaged  in  the  king's 
liehalf  against  the  rebels,  when  you  were  taken  ? 

A,  CampbelL  Yes. 

Sir  W.  Yottge.  Your  lordships  now  see,  that 
tbe  witness  is  no  prisoner,  nor  under  any  terror 
or  apprehension,  lint  has  now  the  king's  com- 
mission in  bis  pocket ;  and  therefore  J  beg 
Isftve  to  ask  him.  What  the  conversation  was 
tfattt  passed  between  my  lord  Lovat  and  him 
about  tbe  cattle  f 

JL  CampbelL  As  I  did  not  expect  to  be 
called  here  as  a  witness,  so  I  do  not  remember 
what  passed  upon  that  occasion. 

Sir  W.  Yonge.  Did  my  lord  Lovat  persuade 
you  to  join  the  rebels  or  not  ? 

A.  CmmbelL  He  did  not. 

Sir  W.  lange.  Did  be  say  nothing  to  induce 
you  to  it? 

A.  CampbelL  He  said  nothing  at  all  to  in- 
d«ce  me  to  join  them. 

Sir  W.  Yange.  Or  bis  son  ? 

A,  CamnbelL  No. 
I  Sir  W.  Yonge.  My  kH^,  1  don't  know  whe- 
ther it  be  so  proper:    but  have  you  never 
•aid  so? 

A.  Campbell.  No  ;  I  never  did  say  so. 

Mr.  Noel,  My  lords,  I  beg  leave  to  ask  him, 
Whether  any  discourse  jpassed  between  my 
Isrd  Lovat  and  him  tonchmg  tbe  rebelhon  ? 

A.  CnmpbeU.  Yes. 

Mr.  HoeL  Pray  tell  my  lords  what  that 

A.  CampbelL  Be  said,  hia  too  was  engaged 
m  the  imlluni,  not  he ;  and  thai  he  was  a 
▼trv  bml  person. 

Mr.  MeL  My  hwdii  we  have  done  with  this 


JLH.S.   Mv  knrd  Lovat,  Would  you  ask 
lUi  witness  any  qwaitioos? 
.    LNd  IffMt.  Noi  I  havt  no  qucstioiuiy  my 
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lord,  to  ask  Ais  witness :   I  never  saw  him  be- 
fore in  my  life. 

Then  tbe  witness,  by  direction  of  the  Lord 
High  Steward,  withdrew. 

Mr.  Lyttelton,  My  lords,  the  next  witness 
we  shall  produce,  is  Peter  Fraser,  tutor  of 
BeUadrom. 

Peter  Frater  was  called  into  couil. 

Lord  Lovat.    My  kirds,  I  have  a  material 

Sectk>n  to  this  witness.  He  is  my  tenant  io 
that  he  possesses. 

L.  H.  S.  Wonkl  your  lordship  ask  him  that 
question  ?  Or,  would  you  prove  it  upon  him  by 
witnesses  ? 

Lord  Lamat.  I  humbly  tliink  he  will  not 
deny  it.  If  he  does,  I  have  witnesses  to 
prove  it. 

Att.  Gen.  My  lords,  I  beg  tbe  noble  lord  at 
the  bar  ma^  explain  what  he  means  by  saying, 
If  he  denies  it,  that  be  has  witnesses  to  prove 
it ;  for,  if  the  noble  lord  puts  it  to  the  oath  of 
the  witness,  and  he  denies  it,  then  he  cannot, 
without  the  consent  of  tbe  Commons,  call  a 
witness  to  prove  it. 

L.  H.  S.  My  lords,  the  rule  is,  that,  n^n  an 
objection  made  to  the  competency  of  a  witness, 
the  party  objecting  may  either  put  it  to  tho 
oath  of  tbe  witness  produced,  or  call  witnesses 
to  prove  it.  If  he  puis  it  to  the  oath  of  the 
witness  produced,  then  he  is  concluded  ss  to 
the  point  of  competency,  by  tbe  answer  ho 
gives  to  it,  unless  the  other  side  consents  to 
wave  that.  My  lord  Lovat,  Do  you  choose  to 
put  this  to  tbe  oath  of  Peter  Fraser,  or  to  call  a 
witness  to  prove  it  f 

Lord  Talbot.  My  lords,  I  desire  to  know,  if 
this  witness  should  deny  it,  whether  my  lord 
Lovat  may  not  give  evidence  of  this  man's 
being  hb  tenant,  when  he  comes  upon  his 
defence. 

L.  H,  S.  Gentlemen  of  the  House  of  Com- 
mons, Yon  hesr  what  the  noble  lord  says; 
what  do  you  sav  to  it? 

Att,  Gen.  My  lords,  to  be  sore  my  lord 
Lovat  may  give  such  proof  by  way  of  objection 
to  the  credit  of  the  witness ;  but  not  to  his 
competency. 

X.  If.  5.  My  lord  Lovat,  Do  you  choose  now 
to  pot  this  question  to  the  oatk  of  tbe  witneio 
himself,  or  to  cell  a  witness  to  prove  it  ? 

Lord  Loroat.    1  will  put  it  to  liis  own  oath. 

Then  the  witness  was  sworn  upon  a  Voire 
Dire. 

Lord  Lcnat.  My  lords,  I  desire  to  ask  him. 
Whether  or  no  tbe  lands  he  possesses  are  not 
my  lands  ? 

P.  Fraser.  Yes ;  they  are :  I  possess  them 
in  virtue  of  my  nephews'  right,  who  hold  a  tack 
under  my  lord  Lovat. 

X.  If.  S.  How  do  you  bold  them  in  virtue  of 
your  nephews  ?  Is  it  as  their  manager,  or 
tutor? 

A  Lord.   Mv  lords,  1  will  lisj^  leave  to  ask  m 

qoestioB  to  cxplaia  that  j  which  iff  Whethtr  or 
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no  ibe  witnen  pays  the  reati  of  tbote  lanJk  to 
my  lord  Lo? at's  chamberlain  or  ilawani  f 

P.  Fraser.  I  do. 

Lord  LoTQt.  Do  yoa  pay  any  part  of  that 
rent  in  your  own  rtghtf 

P.  FrMier.  Mo ;  i  do  not.  1  only  pay  U  in 
vinoe  of  my  nephews,  as  taking  care  of  them. 

Att.  Gen.  My  lords,  the  quettioo,  wbiah  tbo 
noble  lord  at  the  bar  has  now  put  to  the  witness, 
is  that  which  I  intended  to  have  put  to  him  ; 
which  is,  Whether  ho  holds  any  lands  in  his 
•wn  r^t,  or  only  as  totor  P  He  has  told  your 
lordships,  that  he  holds  none  in  hia  own  right, 
hot  only  as  tutor  to  his  nephews. 

Mr.  Ajfitelton.  My  lords,  we  pray  the  wit- 
ness may  he  sworn  in  chief. 

Feter  Fraser  sworn  in  chief. 

Lord  Lvrat,  My  lords,  I  beg  to  ask  bin, 
Whether  he  does  not  hold  a  tack  of  lead  within 
the  hNrdship  of  Lovat,  of  AinI,  or  8tralharrick  f 

P.  Frater.  I  do  not 

Mr.  I^Ueltan.  I  beg  this  witness  may  in- 
§ona  yoer  hirdidiipa,  Whether,  in  the  year 
1745,  he  was  at  my  lord  Lovat's  house  at 
Castle  Downey  ?— P.  Fraser.    Yes ;  1  wae. 

Mr.  L^tteitom,  And  whether  be  remembers 
to  bare  seen  any  of  my  lord  Lrwat*a  men  ren- 
^  dcsTOHs  there  about  that  tinw  f 

P.  Frmer.  Yes  ;  I  did. 

Mr.  Lyiteilon.  Did  you  see  any  of  the  offi- 
cers that  headed  those  men  go  to  my  lord 
Lovat *s  house,  and  converse  with  btm  there  ? 

P.  Fraser.  Yes ;  I  did. 

Mr.  LytieU(m^    Whom  did  yon  see  there  ? 

P.  Frater.  Simon  Fraser  of  Mae  Leod. 

Air.  Ljfttclton.  Did  he  talk  to  my  lord  Lovat 
alboNC  the  regiment  ?   or  ask  say  orders  from 


P.  Fraser,  f  never  heard  him  say  any  thing ; 
only  that  my  lord  Lovat  desired  him  to  go  to 
their  colonel :  that  is  all  I  heard. 

Mr.  LyittlUm.  Whom  did  be  call  their  eo- 
bmel? 

P.  Fraser,  His  son,  the  roaster  of  Lovat. 

Mr.  LyHelton.  How  esme  he  to  be  their 
ookmel  ?  Had  not  the  lord  Lovat  the  absolute 
pewer  over  bis  clan  ? 

P.  Fraser.    Yes ;  he  had. 

Mr.  Lyltelimi.  Do  you  imagine  or  believe, 
tbaa  the  master  of  Lovat  oonid  Imvc  carried  the 
Frasers  into  the  rebellion,  if  his  fiither  had  been 
against  it  ? 

P.  Fraser.  No ;  he  could  not;  I  am  sure  he 
could  not. 

Mr.  Lyttelton,  Had  the  master  of  Lovat  any 
manner  of  fonndation  1o  think  he  could  raise 
Ibe  men  himself?  Or  did  he,  at  his  own  charge 
or  cost,  pay  those  men  when  they  went  into 
the  rebellion  ?  Or,  had  he  money  to  do  it^P 

9.  Fraser,  I  suppose  be  had  no  money  of 
bis  own. 

Mr.  LytttlUm.  Who  do  you  think  furnished 
btm  with  the  money  neccmary  fat  that  pur- 
pose ? 

P.  Fraser.  Really  f  know  nothiog  of  the 
wtney:  I  sair  M  meney  gifcn. 


Mr.  Lytleltm.  Do  you  know  any  thing  of 
Barisdaln's  keeping  a  party  of  men  upon  my 
kird  Lovat'agraond  f'^P.Fraser.  Yes. 

Mf.Lyimiam.  What  were  they  to  do? 

P.  Fnmr.  To  evcrawe  the  country. 

Mr.  LyUeUmu  To  do  whalf 

P.  Prsstr.  To  rise  in  arms. 

Mr.  LytteUon.   In  arms  for  wham  f 

P.  Framr.  For  the  Frelender, 

Mr.  L^teUam,  Had  be  got  any  of  them  tA 
rise  in  arma  then  7 — P.  Frner.  Yes. 

Mr.  LyiteUom.  Did  be  make  any  of  my  lord 
Lovat's  vassala  rise  in  arms  al  that  time  ? 

P.  Fraser.  They  stayed  in  the  eountry  till 
tb^  saw  some  of  the  men  did  convene. 

iU.  Ljftielion.  Do  yon  know  of  any  body  % 
giving  the  men  any  catt'e  or  meal  ? 

P.  Fraser.  Yes:  My  lord  Lovat  gave  them 
someeows. 

Mr.  lyi/e/iom.  To  whose  men  7  ToBniia^ 
dale's  men  7 

P.  Fraser,  No ;  to  my  hwd  Lovat'n  men. 

Mr.  LytteUom.  Those  that  joined  with  Ba- 
risdale?— P.  Fraser,  Yes. 

Mr.  iMtUlton.  Did  you  see  BaiisdbiA  eoa- 
verse  with  my  lord  Lovat  then  7 

P.  Frmer.  Yes ;  I  did. 

Mr.  LyHeHfm.  Did  my  kind  Laeat  know 
that  he  waa  then  in  the  rebellion  f 

P.  Fraser.  No  doubt  of  it. 

Mr.  LytielUm*  Did  be  wear  any  auirit  of 
distindioo  to  shew  it  7 

P.  Fraser.  He  wore  a  white  eoekade. 

Mr.  Lytteliom,  Do  you  remembw  any  nait 
of  the  conversation  biiwe#n  Barisdale,  Mna 
Lend,  and  my  k>rd  Lovai,  oonoeming  my  lovd'ft 
declaring  openly  for  the  Pretender  7 

P.  Fraser.  I  remember  due  day,  tiiat  Alex- 
ander Mac  Lead  mid,  that  all  would  be  well,  if 
my  lord  Lovat  would  pull  oiT  the  mnsk :  uirmi 
which  my  lord  Lovat,  by  way  of  reply,  pnned 
off  his  hat,  and  said.  There  it  is  then* 

Mr.  Lyttelton,  What  did  that  eoneersalion 
lelate  to  7-*-P.  Proier.   I  beard  no  more  of  it. 

Mr.  Lytteltofu  What  were  they  talking 
about  7 

P.  Fraser.  I  only  heard,  that  be  said,  All 
would  be  well,  if  my  lord  Lovat  would  pull  off 
the  mask.  v 

Mr.  iMteUon.  What  did  that  eanvenMlon 
mean?  What  meant,  All  woald  be  well  7 

P.  Fraser.  1  can't  tell. 

Mr.  LytielUm,  Wliat  did  my  hard  Lovat 
mean  by  polling  off  bb  bat  7 

P.  Profcr.  All  that  tbeyanidwasr  That  all 
would  be  well,  if  my  Imd  wonM  pnll  off  the. 
mask :  upon  which  my  lord  Lovat  pnlled  off* 
hia  hal^  and  said,  Hm  it  ia  them 

Mr.  Lyttelton.  Did  be  throw  his  bat  disWn-7 

P.  Fraser.  1  did  notsae  tbnt. 

Mr.  l^teltom  Did  my  krd  Lavnt  efibr  you 
to  be  an  officer  7 

P.lVttier.    No;  benmwrdid. 

Mr.  Lyttelton.  My  lorda,  we  have  done  wMi 
tbia  witnen. 

L.  H.  S.    My  lord  Ibovil^  Woidd  yim 
tbia  witMBf  aay  %MiiiMil 
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Loid  Lami.  Wert  you  eaamiMil  at  In? «r- 
ness  ?  and  by  wlioai  f  and  wlio  were  Ihe  per- 
•ooa  you  taw  there  f 

F.  Fk'Mtr,  I  was  examiMd  at  loTernep 
lietbre  ooe  KilraTOck  :  be  was  a  depute.  Jiod 
I  was  examined  before  my  lord  Loudou. 

Lord  Lovat,  Wereyoa  ezamioed  npoo  oatb  ? 

P.  Frater,  Yes :  I  was  gammoned,  and 
flrictly  deponed. 

Loni  Lovat.  Upon  oath  f 

P.  Froier,  Upon  oalb. 

Lord  Lovat »  Who  were  Uie  persons  you  saw 
al  Invemessi  when  yon  were  examined  ? 

P.  Fraser,  We  were  examined  bat  one  by 
one :  as  soon  as  one  was  examined,  another  was 
ciHed ;  and  no  other  peraon  beard  what  the 
aaEaaunatioos  were. 

Lord  Lovat,  Who  were  present  at  the  exa- 
minations ? 

P.  Frater,  Lord  London,  Kilraveck,  and  a 
ownia 

Lord  Lavai,  At  what  time  were  yon  exa- 
Mined  at  Inverness  ? 

P.  JVewr.  1  don't  remember  the  day  of  the 
month,  indeed. 

Lsrd  Ldwtt.  Whet  month  was  it  ? 

P.  Fraser,  It  was  in  Janoary ;  the  latter 
end  of  January. 

hor6  Lovat,  In  Janoary  last? 

P.  Fraser^  Yes,  in  January  last 

X.  H,  S,  You  say  you  were  at  Castle  Dow- 
ftey  in  1745,  and  saw  all  the  men  rendexvous 
there:  In  what  month  was  that? 
'  P.  Fruter.  In  November. 

Then  the  prisoner  begged  leave  to  withdraw 
a  little :  which  was  granted ;  and  he  soon  after 
^0k^rmtd  to  the  bar  again. 

'  Mk  Leggi.  The  next  witness  we  shall  call  is 
John  Farqiuiar. 

At  the  Prisoner's  request,  he  was  sworn 
Vpon  a  Voire  Dire. 

Lord  Xovol.  Areyonlenantlome? 

J.  Fafyuhmr.  No. 

Lord  iDvmt,  What  is  your  name  ? 

J.  ForquAar,  John  Farquhar. 

Lord  Lovat.  What  employment  are  yon  of? 

J.  farquhar.  I  was  servant  to  Mr.  raorray. 

John  Farquhar  sworn  in  chief. 

Mr.  Legge.  M[y  lords,  we  propose  to  exa- 
mine this  witness  to  the  steps  taken  by  my 
lord  Lovat  subeeqoent  tothe  battle  of  Cotloden, 
itt  onier  to  revive  and  restore  the  Pretender's 
in  Scotland. 


Mr.  Legge.  Were  not  you  servant  to  Mr. 
Marray  offiroughton  ?•— J.  Farquhar.  Yes. 

Mr.  Legge.  In  what  capacity  did  yon  serve 
him  T^^rFmrquhar.  I  waa  bio  ^rnam. 

Mr.  Legge,  For  what  space  of  time  did  yon 
serve  biflo?   From  what  time,  and  to  what 

MWf 

J.  Farquhar,  From  Michadmas  tiH  the  9th 
of  June  last 
Mr.  Legge.  In  what  year? 
/.  f^rpihur.  In  1745. 


Mr.  Legge,  Was  there  a  meeting  of  the 
chieftains  in  the  rebel  armv  after  the  battle  of 
CullodenP — J.  Farquhar,  Ves. 

Mr.  Legge,  When  was  that  nieetin<^  ? 

J.  Farquhar,  On  the  10th  of  May  lait. 

Mr.  Legge,  Who  were  the  persons  that  met 
on  that  occasion? 

J.  Farquhar,  Mr.  Murray  of  Rroughton, 
Lochiel,  youog  Clanronald,  Cameron  of  Duo- 
gallon,  doctor  Cameron,  and  several  others  tbat 
I  did  net  knew,  and  my  lord  Lovat :  I1iey 
met  at  the  island  of  Mortlaig. 

Mr.  Legge,  Did  yon  hear  of  any  French 
ships  having  landed  any  money  in  Scotland 
then  ? — J,  Farquhitr,   Yes. 

Mr.  Legge,  Upon  what  day  did  you  hear 
that  tliey  leaded  that  money  ? 

J.  Farquhar,  Upon  the  4th  of  May. 

Mr.  Legge.  What  did  you  Imagine  was  tho 
subject-matter  of  the  meeting  you  mentioned  f 

J,  Farquhar,  In  order  lo  have  a  second 
gathering  of  the  rebel  army. 

Mr.  Legge,  Did  you  hear  any,  and  whet 
orders  given  to  any  liody,  and  to  wiiom,  apoa 
that  occasion  ? 

J.  Farquhar.  There  was  an  order  for  the 
men  to  be  gathered  together  at  a  place  oslled 
Glenmany. 

Mr.  Legge.  Who  were  the  persons  tiiat  gave 
those  orders  ? 

J,  Farquhar,  There  was  Lochid,  and  the 
several  other  persons  that  were  present  at  thn 
meeting. 

Mr.  lAgge-  How  did  lord  Lovat  behave  no 
that  occasion  ?  Did  he  express  any  satisi'notion 
on  that  bead? 

J,  Farquhar,  He  was  present  during  al  the 
time  I  was  there. 

Mr.  Le^ge,  Did  lie  say  an  v  thing  aboni  the 
number  oft  men  that  were  to  be  tmtStih  ? 

J.  Farquhar,  The  next  meming,  when  the 
parties  were  going  away,  my  lord  Lovat  said, 
they  had  no  need  to  fear ;  and  he  did  not  donbt 
raising  8>  or  10,000  men  presently. 

Some  lords  desired  the  last  anawer  to  be  re- 
pented: which  was  aooordingly  done  by  the 
witness,  as  follows : 

J.  Piirf  nAor.  The  next  morning,  when  the 
parties  were  goiog  away,  lord  Lovat  said,  that 
there  was  no  need  to  fear  \  for  thai  ho  did 
not  doqht  to  raise  8  or  10,000  men  presently  ; 
and  that  those,  with  the  Highland  men,  weoM 
be  able  to  fight  the  doctor  ot  Hanover^  troops. 
He  said  this  to  LoebiePs  officers :  when  they 
embraced  each  other. 

Mr.  Legge,  Had  my  lord  Lovat  any  of  his 
own  clsn  there  ? 

J.  Farquhar.  Yes :  he  had  some  of  thedt  to 
wait  opoB  him. 

Mr.  Legge.  Were  they  armed  ? 

J.  Fetrqukar,  Yes,  with  swords,  dicks,  and 
pistols. 

Mr.  Legge,  Did  they  wear  any  mark  of 
distinction  in  their  bate  ? 

J.  Farquhar.  Some  of  them  had  sprigs  of 
yew,  and  such- like  things,  io  their  hats  ;  bjp 
which  they  were  known  lo  be  of  tliat  party. 
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Mr.  Legge.  Did  yoa  hear  idt  lord  Lbrat 
eipren  auy  wishes  that  he  had  joiocd  their 
army  P 

J.  Farquhar.  He  said,  be  trished  to  God  he 
had  joined  the  prince,  as  he  called  him,  at 
first  whea  he  came  over. 

Mr.  Leege.  While  yuu  were  there,  did  yoa 
bear  the  Pretenders  health  drank  ? 

J,  Farquhar,  Yes. 

Mr.  Legge^  By  what  stile  or  title  ? 

J.  Farquhar.  By  the  title  of  prince  Charles, 
to  the  young  one. 

Mr.  Legge,  And  what  title  did  they  give  to 
the  old  one  r 

J.  Farquhar.  The  title  of  James  the  eighth. 

Mr.  Legge,  Who  were  the  persons  that 
drank  it  ?  liid  you  hear  my  lord  Lovat  drink 
it?— J.  Farquhar.  Yes. 

Mr.  Lrgge.  Pray  how  k>ng  did  this  coancil 
last? 

J.  Farquhar.  From  night  till  next  morning : 
I  was  there  from  two  o'clock  till  ten  in  the 
momnig. 

Mr.  Legge.  Yoa  mention  the  French  mo- 
ney's being  landed  on  the  4th  of  May ;  do 
you  know  any  thing  of  the  disposition  of'  any 
part  of  that  money  ?— J.  Farquhar.  Yes. 

Mr.  Legge.  To  whom  was  it  given  ? 

J.  Farquhar.    To  the  officers  of  tlie  rebel 

arm  v. 
Blr.  Legge.  For  what  purpose  was  it  given 

themP 

J.  Farquhar.  For  a  second  gathering  of  the 


Mr.  Legge.  Do  you  know  what  was  the 
general  resolution  that  that  council  came  to  ? 
or  what  was  their  determination  ? 

'/.  Farquhar,  That  tliry  wouU  assemble  a 
body  of  the  several  clans' to  march  south,  so 
fiir  as  I  could  conjecture. 

Mr.  Legge.  Why  do  you  conjecture  that? 

J.  Farquhar,  1  heard  it. 

Mr.  Legge,  Did  you  hear  of  any  expecta- 
tion of  further  assistance  from  France  ? 

J.  Farquhar.  Yes. 

Blr.  Legge.  What  number  of  men  did  you 
•xpect? 

J.  Farquhar.  I  did  not  bear  any  particular 
aamber  mentioned ;  but  we  expected  a  reiu- 
fbrcetnent  every  day. 

Mr.  Legge.  Where  wm  the  rendezvous  to  ]  sign  it? 


have  been  P 

J.  Farquhar.    At  Glenmany. 

Mr.  Legge.  Did  they  meet  there  P 

J,  Farquhar.  Yes;  several  of  them. 

Mr.  Legge.  What  do  you  think  prevented 
the  rest  of  them  from  meeting  there? 

J.  Farquhar.  The  king's  troops. 

Mr.  Legge.  My  kmls,  we  have  done  with 
thiM  witness. 

L.  H.  S,  My  lord  Lovat,  will  you  ask  this 
witness  any  questions? 

Lord  Lovat,  Were  you  taken  prisoaer  by  the 
king's  forces  ? — J,  Farquhar,  No. 

Lord  Lovat.  Do  you  know  whether  .the 
mone^  that  came  over  from  France  in  tbe  ihipi 
was  gireo  to  Mr,  Murray  ? 


/.  Farquhar*  I  cannot  tell.  Mr,  Murray 
was  there  when  the  money  came. 

A  Lord,  Do  you  know  of  any  norc  meet- 
ings than  one  bMweea  Loehid  and  hMrd  Lovat  ? 

J.  Farquhar.  Ne. 

Then  the  witness,  by  the  diredkm  of  the 
Lord  High  Steward,  withdrew. 

Mr.  Grenviile,  My  lords,  the  next  witness 
we  beg  leave  to  call,  is  Charles  Stuart. 

Charlei  Stuart  called  into  Coorl. 

L,  H,  S.  My  lord  Lovat,  have  yoa  any 
objection  to  this  witness  P^Lord  Lovat.  No. 

Charlei  Stuart  sworn. 

Mr.  OrenvUU,  My  lords,  we  beg  this  wit- 
ness may  inform  your  lordships,  whether  be 
remembers  the  battle  of  Culloden? 

C,  Stuart.  Yes. 

Mr.  Grenviile.    Did  voa  go  with  Mr.  Mar- 
ray,  the  Pretender's  son^s  secretary,  after  that 
battle,  to  Mortlaig  ?— C.  Stuart.  Yes. 
,    Mr.  Grenviile.    Was  there  a  meeting  there 
of  any  of  the  rebel  officers  ? — C.  Stuart.  Yes. 

Mr.  Grenviile.  Who  were  present? 

C.  Stuart.  There  were  Locoiel,  Claoieiiald, 
Barisdale,  and  several  others. 

Mr.  Grenviile.  Was  my  \xaA  Lovat  there? 

C,  Stuart,  Yea,  he  was  there. 

Mr.  GrenvUle.  Where  were  th«*y  ? 

C.  Stuart,  In  a  little  hut. 

Air.  Grenviile.  Were  you  in  the  roem  with 
them  ?— C.  Stuart.  Yes,  1  was. 

Mr.  Grenviile.  Did  you  bear  what  passed  ia 
the  room  T  If  you  did,  please  to  give  my  lords 
an  account  of  what  passed  there. 

C.  Stuart.  Ijochiel  and  Mr.  Murray  of 
Bronghton  came  there,  where  they  oiet  with 
my  lord  Lovat,  and  several  other  of  the  Higfa- 
land  cliiefUins.  They  wanted  to  create  an  as* 
sociation  lor  re-assembling  the  men  together, 
in  order  to  procure  a  peace,  or  terma  of  sur- 
render with  the  duke  of  Cumberland,  or  to 
stand  it  out  to  the  last.  Mr.  Alurray  ordered 
me  to  draw  up  the  articles;  which  I  wrote: 
And  it  was  signed  by  every  chief  that  was 
there. 

Mr.  Grenviile.  Did  my  lord  Lovat  aign  it  ? 

C.  Stuart.  No ;  all  but  he. 

Mr.  Grenviile.    Was  it  proposed  to  him  to 


C.  Stuart.  Yes,  it  was ;  and  he  would  ooC: 

Blr.  Grenviile.  What  was  the  purport  of  it  ? 

C.  Stuart.  That  they  were  to  assemble 
again  in  ten  days,  in  order  to  procure  terms  of 
peace  from  the  duke,  or  stand  it  out  to  the  last. 

Mr.  Granville.  What  nunber  of  Freatrs 
were  proposed  to  be  raised  ? 

C.  ikuart.  I  think  three  or  four  hiwdred. 

Blr.  Gremville.  Did  any  body  undertake  for 
the  Frasers? 

C.  Stuart.  I  think  Locbiel  did. 

Mr.  Grenviile.  At  whose  request  did  he  mi* 
dertake  for  the  Frasers? 

C,  Stuart.  When  it  was  proposed  to  my  ferd 
Lovat  to  sijgn  the  |iop^»  ^  '"^t  ^^  woyld  not ; 
and  desivedLochiei  to  AMira  fiir  hii 


f ST]  fif  Htgk  Treat&il. 

Mr.  GrmviUe.    What  did  b^  say  about 

Locliiel  r 

CLSftforf.  He  desired  Locbiel  to  answer  for 
his  soo. 

Mr.  Grenrille,  Did  be,  or  did  he  DOt|  an- 
swer for  him  ? 

C.  Stuart.    I  can't  tell. 
.  Mr.  Grenville,    What  reason  did  my  lonl 
Lof  at  give  why  be  w^nld  not  sign  the  paper 
bimseir? 

£.  Stwart.  I  dont  remember  he  gave  any 
reason. 

Mr.  Grenrille.  Do  you  remember  anjp-ex- 
pressions  made  use  of  by  my  lord  Lovat  then  ? 

C.  Stuart.  No. 

Mr.  Grenville.  Was  there  any  money  giren 
then  to  any  of  the  chiefs  of  the  clan  ? 

•  C.  Sfuart.  Yes,  to  all  of  them. 

Mr.  Grenville.  Who  delirered  it  to  them  f 

CSimnrt.  16\6. 

Mf.  Grenville.  Was  there  any  delivered  to 
tny  lord  Lo vat? 

C.  Sttutrt.  No,  not  to  him ;  but  it  was  given 
to  some  of  the  persons  abovt  him :  I  don't 
kiMiw  whether  it  was  his  servant,  or  no. 

•  Mr.  Grenville.     Was  he  my  lord  Lovat*s 
servant  ? 

C.  Siutirt.  I  don't  know :  He  was  a  person 
alM>ut  him. 

Mr.  GrenviUf.  For  wliat  was  it  delivered  ? 
For  what  purpose? 

C.  Siumrt.  For  the  master  to  raise  the  men 
m^inst  the  time. 

Mr.  Grenville.  Yon  saw  the  money  given, 
sod  were  tlie  person  that  delivered  itf 

C.  Stuart.  I  did. 

Mr.  Grenville.  How  much  was  there  of  it  ? 

C.  Stuart.  Seventy  or  eighty  pounds. 

Mr.  Grenville,  How  cam^  you  by  the 
fllMiey  f 

C.  Stuart.  I  fifot  it  from  Mr.  Mnnray. 

Mr;  Grenville.  What  money  was  it? 

e.  Stuart.    Part  of  S5,000/.  that  w^  landed 
tone  davs  tiefore  fVom  France: 
■  Mr.  Grenville.  Was  my  lord  Lovat  present 
when  the  money  was  delivered  ? 

C.  Stuart.  Yes,  he  was. 

Bfr.  Grenvilfei  Did  he  object  to  any  tiling 
that  was  done,  but  to  the  signing*  of  the  paper? 

€.  SimartJ  1  dont  remember  he  did. 

Mr.  Grenville.  Was  the  money  that  was 
gMn-in  guineas,  or  in  louisd'ont  ? 

C.  Stuart.  It  was  all  in  louisd'ors. 
'  Mst.  Grenville,   Was  ti^ere  any  thing  said 
Ami  a  neutrality  then? 

C.  Stuart.  1  think  my  lonl  Lovat  said,  that 
ka^'Wis  a  neutral  person;  so  ivould  have  no 
Gooeern  in  it.  ' 
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Mr.  Grenville.   Do  you  rcmember'Mr.  Mur- 

rmys  being  at  Arisaig?*C.  Stuart.  Yes.  i 

*  Mr.  Grentille;   Did  he  receive  any  letter  j 

there  from  a  captain  of  any  guard  that  my  lord  | 

iMttliadr  ! 

C  Stuart.  I  saw  a  man  come  fVom  the  house ' ' 
where  my  lord  was;  and  he  said,  he  came  from  ; 
Aemtain  of  my  lord's  guards,  with  a  letter  for  > 
MfvWnTAy  V  md  isked'sonst  monev  i>f  hloi,    1 

VOL.  XVIIL  I 


Mr.  Grenville,  Did  yoa'send  any  money  to 
my  lord  ?— C.  Stuart.  Yes. 

Mr.  Grenville.  How  much  did  you  send  ? 

C.  Stuart,  I  believe  it  was  about  fifteen  gui- 
neas. 

Mr.  Grenville,  By  whose  order  did  yoa 
send  it? 

C.  Stuart.  It  was  by,  Mr.  Murray's  orders  1 
delivered  the  money. 

Sir  J,  Strange.  My  lords,  I  will  beg  leave  to 
ask  this  witness,  whether  be  was  ever  abroad 
on  any  o<!caskm  f 

C.  Stuart,  1  was ;  but  it  is  long  ago. 

Sir  J.  Strange.  How  long  is  it  ago  ? 

C.  Stuart,  ft  was  in  the  year  1736. 

Sir  J.  Strange.  Do  you  remember  to  have 
met  with  a  person  called  Roy  Stuart  whilst  you 
were  abroad .'— C  Stuart.  Yes. 

Sir  J.  Strange.  ^Vhere  did  you  meet  witb 
him  ? 

C.  Stuart.  At  Boulogne  in  France. 

Sir  J.  Strange,  Wliere  was  be  going  when 
you  saw  him  there  ? 

C.  Stuart.  He  said  be  was  going  to  Rome. 

Sir  J.  Strange.  Please  to  recollect,  as  nea^ 
as  you  can,  the  time  when  it  was  you  saw  Roy 
Stuart  at  Boulogne,  and  give  my  lords  an  ac* 
connt  thereof. 

C.  Stuart.  I  think  it  was  in  17S6,  as  near  as 
1  can  remember. 

Sir  J.  Strange.  When  Roy  Stuait  told  yoa 
he  was  going  to  Rome,  did  ne  say  upon  what 
errand  he  was  going? 

C.  Stuart.  He  said  he  was  going  with  letters 
of  recommendation  from  my  lord  t<ovat. 

Sir  J.  Strange.  My  loVds,  1  should  not 
trouble  your  lordships  with  asking  tlie  witness 
any  questions  of  this  kilMl,  if  we  had  not  laid  a' 
foundatwn  for  it  already,  by  having  proved,  that 
a  message  was  sent  iy  this  Hoy  Stuart  from 
my  loH  Lovat  to  the  Aretenderat  Rome  ;  and 
therefore  what  I  now  enipiire  of  him  is  not 
matter  of  hearsay  ;  but  it  is  in  corroboration  of 
the  circumstance  which  has  been  proved  to 
your  lordships,  that  my  lord  Lovat  did  give 
such  a  message  to  this  Roy  Stuart :  And  there- 
fore I  will  beg  leave  to  asK  this  witness,  what 
message  did  Roy  Stuart  say  he  was  going 
upon? — C.  Stuart.  Nothing  else. 

Lord  Laoat.  My  lords,  1  submit  it  to  your 
lordships,  if  this,  or  any  other  witness,  shali 
beeximined  upon  hearsay  evidence. 

L.  H.  S.  My  lord  Lovatj  You  bear  in  what 
manner  the  managers  offer  this  evidence :  they 
say.  That  they  have  proved  by  one  witness, 
that  you  sent  a  message  by  Roy  Stuart  to  xUv. 
Pretender  at  Rome.  Now,  to  corroborate  that 
evidence,  they  offer  to  prove,  that  Roy  Stuart, 
about 'the  some  time,  declared  to  this  witness, 
that  he  had  such  a  message  to  carry. 

Lord  Lovat.  What  the  oth^  witness  said 
was  hearsay. 

Sir  J.  Strange.  My  lords,  I  will  set  tSe  noble 
lord  at  the  bar  right.  It  was  such'  hearsay  as 
he  had  from  my  lord  Lovat's  own- mouth  ;  for 
Chevit  the  witness  said,  on  his  examination, 
That  after  Roy  Stuart  had  made  his  escape  out 

3B 
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•f  iDveraeii  gmol,  whco  be  wag  gmog  awaf  to 
Rome,  be  beard  my  lord  Lof at  cbarge  him 
with  a  message  to  the  Pretender  at  Rome,  to 
assure  him  of  his  fidelity,  and  to  prosecute  the 
affair  of  his  patent  for  a  duke :  so  that  was 
■ot  hearsay,  but  iiositive  eridenoe. 

Lord  Lavat,  That  poaitiTe  eridence  would 
aay,  That  1  was  a  natural  ideot. 

L.  H.  S,  Chevis  did  swear,  either  that  he 
beard  my  lord  Lovat  charge  Roy  Stuart  with  a 
message  to  the  Pretender,  to  assure  him  of  his 
fidelity,  and  Co  expedite  his  commission  of  lieu- 
tenant-general  of  the  Highlands,  and  his  patent 
of  a  duke ;  or  else,  that  lord  Lorat  told  biro. 
That  he  had  charged  Roy  Stuart  with  such  a 
measage :  but  I  am  not  certain  which  it  was. 

Sir  J.  Strang*.  My  lords,  I  beg  leafe  to 
aak  the  witness,  when  be  met  with  Roy  Stuart, 
ami  he  aaid  he  was  going  to  Rome,  what  be 
said  he  was  going  upon  ? 

C.  Stuart.  All  that  Roy  Stuart  said  was, 
That  he  denended  on  letters  of  recommenda- 
tion he  had  from  my  lord  Lo? at ;  and  was  in 
expectation  of  getting  the  |KMt  that  colonel 
Allan  Cameron  Md. 

Sir  J.  Strange,  What  lettett  were  tboie  be 
floentioned  ? 

C.  Stuart,  Letters,  he  said,  be  bad  from 
ny  lord  Lorat. 

Sol,  Gen,  My  lords,  in  order  to  explain  a 
little  more  particularly  the  affair  of  the  meet- 
ing ;  aa  this  witness  says.  That  my  lord  Lo? at 
refused  to  sign  the  paper,  I  desire  to  ask  bim. 
What  part  m^  lord  Lk)? at  took  in  the  delibera- 
tions about  raising  the  men,  befi»re  be  bad  an 
opportunity  of  making  that  refuaal  P 

C.  Stuart,  I  was  busy  at  that  time  in  dis- 
tributing the  money,  and  do  not  remember. 

Sol,  Gen.  My  lords,  we  bare  done  with  our 
examination  of  tnia  witness. 

L,  H.  S,  My  lord  Lorat,  would  you  ask 
this  witness  any  questions  ? 

Lord  Lovat,   No. 

Then  the  ^Vitness,  by  direction  of  the  Lord 
High  Steward,  withdrew. 

Lord  Coke,  Mv  lords,  the  next  witness  we 
beg  leafe  to  produce,  is  lieutenant  John  l>al- 
Tymple. 

Lieutenant  Dalrymple  called  into  Court. 

L,  H,  S,  My  lord  Lofat,  have  you  any  ob- 
fcctiotts  to  lieutenant  Dalrvmple  ? 

Lord  Lovat,  My  kirds,  I  do  not  know  bim  ; 
but  have  no  objections  to  any  Dalrymple. 

Lieutenant  Dairy mple  sworo. 

Lord  Coke*  My  lords,  I  beg  leare  lo  ask 
this  witi^,  where  he  wu  when  my  lord  Lont 
waff  taken  f 

Dalrymple,  I  was  on  board  the  Furnace 
sloop. 

LMrd  Coke,  Where  was  she. 

D^lryinple.  AtLochMorar. 

Lord  C*^,  Had  you  any  conversation  nitb 
my  lord  Lovat  afWr  be  was  taken  pnsooer  f 

Dalrymple,  1  bad  frequent  o|iportuailiM  «f 


discouraing  with  bim,  aa  I  dined  and  sopped 
with  his  b>rdship  on  board  the  sloop. 

Lord  Coke,  What  did  be  say  upon  these  dis- 
courses? what  was  the  purport  of  theroP 

Dalrywale,  On  the  8th  of  June,  1  heard 
him  say.  That,  if  his  advice  had  been  taken,- 
the  rebel  army  might  have  laughed  at  the 
king's  troops,  and  tired  them  out  all  summer. 
He  said.  It  was  not  their  business  to  fight  the 
king's  troops ;  but  that,  as  summer  was  coming 
on,  they  might  have  taken  thenifielvco  to  the 
mountaius,  and  could  have  lived  on  butter, 
cheese,  and  milk;  for  that  the  duke  of  Cum- 
berland's horse  could  be  of  no  service  to  bim  in 
that  country:  At  another  time,  I  was  asking 
his  lordship,  how  he  came  to  be  engaged  in  this 
affair,  after  having  received  so  man?  favours 
firom  ihe  government  P  be  said,  He  did  it  more 
in  revenge  to  the  ministry,  for  having  taken 
away  his  independent  compaaT*  than  any 
thing  else.  And,  in  talking  of  the  Pretnider^ 
aon,  he  called  him  Prince :  and,  when  be  came- 
on  board,  there  was  one  Fraser  taken,  from 
whom  we  look  about  twenty  -two  guhieas ;  and 
my  lord  Lovat  eomphunedy  that  the  money  bad 
been  taken  from  his  servant,  which  be  bad 
given  bim  to  pay  his  men  with. 

Lord  Coke,  Had  my  lord  Lovat  any  Bcsin 
arms  with  bim  when  be  was  taken  P 

Dalrymple,  That  1  am  no  judge  of,  becaiw 
I  was  on  iKMurd. 

Lord  Coke,  My  lordsi  we  have  done  witb 
this  witness. 

L,  H,  S,  My  lord  Lovat,  WooM  you  nek 
this  witaesaany  onealiona  ? 

Lord  Lovat.  Were  you  in  captam  Fcrgossoii'a 
shipP 

Dalrymple,  Yea;  your  lordship  nay  re- 
member very  well. 

Lord  Loroat,  Then  I  hope  you  parted  nay 
money  amongst  you:  did  you  see  bim  take 
my  atrong  box,  in  which  were  700  guineaa  f 

Dalrymple,  I  did  net  aee  him  take  the  b«t. 

\MtA  Lovat,  DidyoaseeitinbiacabiuP 

Dalrymple,  1  saw  the  outskle  of  k ;  1  nerer 
saw  the  inside. 

Sir  J.  Strant^e,  My  lords,  he  saya  he  sawtbe 
outaide,  but  did  not  see  the  inside  of  the  atrong 
box :  be  will  inform  your  tordabips  whether  b« 
waa  preient  when  the  papers  were  taken  oat  of 
that  iiox  afterwards  P 

DalrymnU,  No;  I  was  not  praNnt  itt  ttot 
opening  or  it. 

Then  the  Witness,  by  directkm  of  the  %fiH 
High  Steward,  withdrew. 

Mr.  Aioel.  My  tords,  the  next  witness  w«be§> 
leave  to  produce,  is  David  Campbell. 

He  was  called  into  Court. 


L,  H,  S.  My  kMd  Lovat,  have  you  any  ob» 
jection  to  David  CampbeU  P 

Lord  Lovat,  No;  I  have  no  objectiott  to  mr 
oftheCampbeHs. 

David  Campbell  Wfmm.. 

Mr,  ^M.  Pkaae  to  ifH.ipy  Iwt^  whcthi» 
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yoQ  iv€r«  with  eajptain  Fergatton  vpon  my  oc- 
cuioa,  and  in  what  capaeity  ? 

D.  OumpbeiL  1  was  a  folonteer  with  gene- 
tal  Campbell  when  we  went  to  search  the 
islands  ;  our  officers  and  forces  that  senred  with 
general  Campbell  in  the  Western  Higlilsnds 
were  divided ;  a  good  man^  went  by  land,  and 
a  good  many  by  sea;  and  it  fell  to  my  share  to 
go  with  captain  'Fergusson ;  I  was  on  board 
and  on  shore  with  captain  Fergusson  for  aboat 
iix  weeks. 

Mr.  Noel,  What  islands  did  yoa  go  to 
search  ?  and  for  what  purpose  f 

p.  Campbell,  We  went  into  sereral  islands 
to  search. 

'  Mr.  NoeL  Do  you  remember  your  going 
into  tile  island  of  Morar  f 

D.  CoMphell.  The  coast  of  Morar  is  on  the 
continent 

.  Mr.  Noel.  Where  did  yoa  search  ? 
'  D.  Omybell,    All  along  the  continent,  and 
IP  all  the  islands  that  lietbere. 

Mr,  NoeL  Whom  did  you  find  there  F 

D.  Ompbell.  We  found  a  good  many  rebel 
gentlemen  in  the  islands,  and  upon  the  con- 
tinent 

Mr.  Noel,  Did  yoa  find  any  of  the  Mac 
DonaMs  there  P 

D,  Campbells  We  apprehended  sereral  of 
thatname. 

Mr.  NoeL  Do  you  remember  one  called  the 
bialiopi  or  ?iear-general  f 

D.  CamDbell.  We  had  intelligence  of  bis 
being  in-  Morar ;  bat  the  day  we  expected  to 
lutfe  taken  him,  he  escaped  with  some  others. 

Mr.  NoeL  Were  you  present  when  my  k»id 
Loral  was  taken  P 

J).  Cmnpbeli.  1  was  not  present  when  he 
was  taken,  because  it  was  ashore. 

Mr.  NoeL  Did  yoa  see  him  after  he  was 
lakenP  and  whereP 

D.  CaambelL  I  saw  him  that  morning  when 
lie  was  taken,  and  brought  on  board  the  Fur- 
nace sloop :  I  was  then  on  board  that  ship. 

Mr.  NoeL  Did  you  seareh  for  any  letters 
belonging  to  my  knrd  Lotat,  on  his  beine 
bron^t  OB  board  P  and  where  did  you  search? 

J>.  C&mpheU.  Captain  Duff,  who  was  the 
oaataia  of  the  Terror  man  of  war,  was  the 
oidsitoflicer,  and,  as  sacb,  was  the  command  • 
ing  officer  of  all  those  vcssds  ;  and  when  my 
lard  Lsfai  was  brought  on  board,  captain  Duff 
and  captain  Fergusson  determined  to  open  his 
boor,  and  search  it. 

Mr.  NoeL  '  Did  they  find  any  letters  there  P 

D.  CanufUU.  My  tord  Lorat,  and  the  two 
aaptaibs,  oesired  me  to  be  present  at  the  open- 
ing and  eyamioing  tha  bos ;  and  acoordiiigly  I 
eame  off  the  deck,  and  was  present,  and  was 
dewred  to  take  down  a  particular  of  erery  thmg 
in  the  box ;  wbich  I  did  write  aooordiugly :  and 
tfiere  was  a  bundle  of  papers,  which  seemed  to 
baktten,  and  was  the  last  thing  we  came  to  in 
the  box ;  and  when  we  eame  toi  examine  those 
letteis,  1  undertook  to  examine  and  read  them, 
which  1  waa  desired  to  de ;  and  1  read  them 


Mr.  Noel.  Do  you  remember  any  particals' 
letter  that  you  took  notice  of  to  my  lord  Lovat^ 
If  you  do,  pray  tell  my  lords  what  lord  Lora^ 
said  upon  it. 

D.  CampbelL  1  remember  that  the  purport 
of  all  the  letters,  except  the  last,  or  the  last  but 
one,  was  about  my  lord  Lorat's  domestic  af- 
fairs ;  I  cannot  be  positiTe  whether  it  was  the 
last,  or  the  Isst  but  one ;  but  Uiat  was  a  letter 
directed  to  my  tord  from  his  son. 

Mr.  NoeL  Did  you  say  any  thing,  and  what, 
to  my  lord  upon  that  letter  P 

D,  Compbell,  I  read  over  that  letter ;  mj 
loni  Lovat  at  first  had  said  to  us,  that  we  shouQ 
not  find,  among  those  papers  that  we  were 
examining,  any  matters  of  disloyalty  or  cor- 
respondence with  the  rebels :  and  I  expected  it 
was  so ;  but  this  letter  seeming  to  be  a  corres- 
pondence with  the  rebels,  1  said  to  my  lord 
liorat,  after  I  bad  read  the  letter,  I  think  your 
lordship  had  better  not  ha? e  had  this  letter 
here:  My  lord  said,  it  was  right,  and  ha 
thought  so  too ;  or  to  that  purpose. 

Mr.  NoeL  Did  you  say  any  thing  to  my 
lord  Lofat  concerning  his  engaging,  or  not 
engaging,  in  the  rebellion  P     ^ 

I>.  CampbelL    Yes. 

Mr.  NoeL  What  did  you  ssy  to  himP 

D.  CampbelL  I  cannot  be  positive  whether  1 
said  it  in  the  manner  of  a  question,  or  in  the 
way  of  confersatiou ;  but  I  took  notice  to  him 
the  one  way  or  the  other,  that  1  wondered  hia 
lordship  should  be  along  with  the  rebels,  and 
be  concerned  in  bringing  his  country  into  con- 
fusion. I  remember  I  either  asked  him,  or 
had  conversation  with  him,  to  this  effect. 

Mr.  Noel,  What  answers  did  you  receift 
from  my  lord  P 

D.  tamubelL  What  I  remember  of  tha 
purport  auu  effect  of  it  was,  that  he  had  been 
disobliged  by  the  gofemment,  and  angry  ever 
since  he  had  his  independent  company  taken 
from  him. 

Mr.  NoeL  Did  he  give  that  as  an  answer  to 
the  question  that  you  asked  him  P 

D,  Campbell*  He  answered  that,  imme- 
diately upon  that  question,  or  this  part  of  the 
conversation,  as  far  as  I  can  recolle<i. 

Mr.  NoeL  Did  you  hear  my  lord  Lovat  say 
any  thing  sibout  his  bpmion  of  fighting  the  bat- 
tle of  CuUodenP 

D,  CampbelL  Yes  ;  I  heard  my  lord  Lovat 
say,  that  the  rebels  and  the  Pretender's  son  did 
not  behave  soMier-like  in  fighting  the  duke  of 
Cumberland  at  that  time. 

Mr.  NoeL  Did  he  say  that  as  the  opinion  of 
others,  or  as  his  own  opinion  P 

D,  Campbell.  To  the  best  of  m^  remem- 
brance, the  parport  of  the  conversation  seemed 
to  be,  that  be  tnought  it  was  an  unsoldier-lik^ 
and  a  bad  manner  of  carrying  on  their  affkirs. 

Mr.  NoeL  Did  he  say  any  thing  about  any 
opinion  of  his  haviiM^  been,  or  not  been,  taken  r 

D.  Campbell.  I  mi't  remember  I  heard  any 
thing  of  that 

Mr.  NoeL  RcooOcet  yoorself  whether  b^ 
didornotP 
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D,  CumpbclL  it  is  10  long  since  that  bap- 
peucd,  antl  1  never  expected  to  be  questioned 
about  that  conversation,  tbat  I  do  not  recol- 
lect any  |»articular  circumstances  about  my 
lord  Lovat-8  giving  any  particular  reasons. 

Mr.  Noel,  DiJ  he  speak  anv  thing  of  his 
own  advice  or  opinion  not  being  Followed  P  and 
what  was  it  ?  or  to  what  purport  or  ett'ect  ? 

D.  CampbelL  I  cannot  recollect  whether  he 
did  or  not. 

BIr.  Noel.  Did  he  say  any  thing  about  oon- 
tinuing  in  the  Highlands?  or  for  wliat 
puruoiK}? 

Jj.  CampbelL  I  cannot  charge  mj  memory 
with  that  circumstance. 

Mr.  Noel.  Did  ^-ou  hear  my  lord  Lofat  say 
any  thing  about  his  coming  to  JL*oadoQ,  after 
he  was  taken  ? — D,  CampML  Yes. 

Mr.  NoeL  WKat  did  he  say  upon  that  oc- 
casion? 

^  D.  Campbell.  In  the  coarse  of  conversa- 
tion, sometimes  my  lord  said,  he  was  in  hopes 
that  he  might  get  friends  that  would  befriend 
him ;  and  he  observed,  that  his  being  dealt 
mildly  with,  might  be  of  more  service  to  the 
^vernment  than  rigorous  methods  ;  and  that 
It  would  be  of  more  service  if  they  would 
spare  him,  than  treating  him  with  rigour  oould 
possibly  be. 

Mr.*AW.  Did  he  say  in  what  respect  it 
might  be  of  more  service? 

I).  Campbell.  I  do  not  remember  that. 

Mr.  Noel.  Did  he  mention  particularly  in 
what  he  could  be  of  service,  or  not? 

D.  Campbell.  I  do  not  remember  any  parti- 
culars farther,  than  that  the  general  tenor  of 
his  conversation  seemed  to  imply,  that  he  could 
be  of  service  to  the  government,  by  letting 
tlieni  into  the  politics  of  tlie  rebels,  or  some  of 
tlkeir  counsels,  or  to  that  purpose ;  i  cannot  be 
positive  to  any  particuUr  thing. 

Mr.  AW.  My  lords,  the  witness  says,  that 
he  was  sent  for  dou  n  from  the  deck  on  board 
the  Furnace,  as  he  understood,  at  the  request  of 
my  lord  Lovat,  to  be  iiresent  when  the  box  was 
opened ;  and  tliat  accordinpfly  he  went  down 
for  that  purpose:  Now  i  desire  he  may  inform 
your  lordships,  whether  there  were,  or  were 
not,  many  papers  in  that  strong  box  ? 

J).  Campfteil.  It  seeoved  to  be  a  bundle  con- 
taining from  about  125  to  30  letters. 

Mr.  i\W.  After  you  had  read  a  number  of 
them,  before  you  came  to  the  letter  from  his 
•on  that  you  have  mentioned,  did  my  lord 
Lovat  say  any  thing  about  the  contents  of  the 
■papers  ? 

v.  Campbell.  He  said,  either  before  or  aAer 
I  had  the  letters,  directing  his  discourse  to  the 
comp;iuv,  that  we  shouki  tiod  nothing  in  those 
letters  that  would  sliew  any  correspondence  of 
his  with  the  rebels. 

Mr.  Noel.  Did  he  drop  any  thing  to  that 
purpose  during  your  reading  the  papers  ? 

D.  CampbelL  1  cannot  say  whether  he  did, 
or  not. 

Mr.  Noel.  Was  the  paper  you  b»Te  spoken 
•fat  the  bottom  r  ^    *  ^ 


D.  CampbelL  I  took  them  all  up  in  coara* 
as  they  lay  i  and  that  was  the  last,  or  last  but 
one.  ^ 

Mr.  AW.  What  did  you  say  upon  bavinf^ 
read  that  paper  ? 

D.  CampbelL  I  said,  that  he  had  better  not 
have  had  that  paper  there ;  and  he  said,  1  was 
right. 

Mr.  AW.  What  dkl  my  lord  Lovat  say,  or 
do,  u|ion  that  occasion  ? 

D.  Campbell.  I  remember  nothing  farther 
than  what  1  have  expressed. 

Lord  Halifar.  My  k>nls,  this  witness  has 
told  your  lordships,  tliat,  among  the  letters 
which  were  in  this  box,  there  wss  a  letter  found 
from  my  kird  1/Ovat^s  son  to  liim ;  which 
makes  me  imagine  there  was  some  treasonable 
correspondence  in  that  letter:  I  therefore  pray, 
he  may  acquaint  your  lordships  what  the  pur^* 
port  and  tenor  of  that  letter  was. 

Sir  J.  Slratige.  My  lords,  we  shall  produce 
the  letter  iu  the  course  of  our  written  evidiaoce  ; 
anil  therefore  we  do  not  ask  him  ai^  questions 
about  it  now. 

Sir  J.  Strange.  When  you  said,  that  you  be- 
lieved the  letter  had  better  not  have  been  there, 
did  my  k>rd  Lovat  say  any  thing  to  his  servant 
how  such  a  mistake  happened  ? 

D.  Campbell.  I  do  nut  recollaet  any  anch 
circumstauce  ;  it  might  have  been,  but  I  do  boI 
remember  any  such  thing. 

Sir  J.  S/^ange.  Do  you  recoUcot,  thpt  h« 
said  any  thing  to  his  secretary,  or  any  of  his 
people  about  him  ? — D.  CampbelL  No. 

Sir  J.  Strange.  My  lords,  ve  hare  dona  with 
this  witness. 

L.  H.  S.  My  lord  Tjovat,  would  you  ask 
this  witnesisany  questions? 

Lord  Lovat.  \S  ere  you  present  when  I  sur^ 
rendered  my  sword  in  the  desert  of  Morar? 

D.  Campbell.  1  was  not  present ;  I  was  not 
ashore  all  day,  1  came  on  board  the  night 
before,  and  therefore  could  not  see  my  lord 
Lovat  surrender  his  sword. 

Lord  Lovat.  Do  you  know  whether  it  was 
to  captain  Dugal  Campbell,  of  the  Argy  llshira 
militia,  that  1  surrendered  ny  sword  ? 

D.  CampbelL  Captain  Campbell  was  upon 
the  command ;  he  is  a  relation  of  mine ;  wJm» 
he  caoAO  on  board,  he  said  he  had  taken,  my 
k»rd  Lovat  prisoner.  I  heard  captain  Pcr- 
gusson's  boatswain  mention  how  they  came  up 
with  my  hMrd. 

Lord  Looat.  Did  captain  FerjfussonthreateB 
captain  Campbell  tor  not  delivering  up  my 
strong  box ;  and  did  they  not  fidl  to  logger- 
heads about  it  ? 

D.  CampbdL  Capta'm  Feryfimos  never  said 
any  thing  about  it ;  captaia  Campbell  did ; 
but  I  do  not  apprehend  my  wera  at  legver* 
heads.  Captain  Campbell  loid  me,  thai  wbeM 
he  had  got  lord  Lovai,  and  tha  bux,  ha  did  not 
know  where  eaptain  Feiyiaisaa  was  %  he  weal 
a  different  route;  and  ailerwards  oaplaMi 
Campbell's  servsatgava  captain  FargosaM  Iha 
box,  and  jdesjrad  bin  aot  to  part  with  it. 

Lord  Ltmi.  Did  you  see  my  brother-m-kVf 
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■i^ior  ireMrml  Campbell,  iii«afUio  Ptrgos- 
sod's  tbip,  when  it  lay  there  ? 

D.  CampifcU,   I  did  not  see  him,  because  I 

went  just  before  to  another  ship. 

.  Lora  Lovat,  Do  you  know  that  I  delivered 

up  my  strong  box  to  (i^eneral  Canpbell,  and 

said  it  would  be  as  safe  as  in  my  own  bands  ? 

D.  CumpbeU,  No ;  1  was  not  there. 

Lord  Loftut.  Do  you  know  whether  general 
Campbell  and  captaiu  Ferguason  went  tbcm- 
aeUes  into  the  cabin,  to  examine  my  strong 
box,  and  stayed  ibere  two  houfs  ? 

V.  Campbea.  I  don't  know  it ;  but  I  bad 
•D  imventory  of  the  thioffs  in  Abe  box  ;  and 
whoever  hail  tlie  box,  ilie 'things  coolaioed  in 
k  were  in  «tbe  inventory. 

Ah.  Oem*  I  desiie  lo  Jcnosv,  if  the  stroBg 
bus  waa  net  opened  by  a  key  delivered  by  mgr 
Joid  Lovat,  just  at  the  time  it  waa  opened  ? 

D.  CampielL  Yes,  it  was ;  and  the  Ihiafs 
put  in  the  ,fame  esder  ihey  weve  beiore,  aiid 
Ibe  Jugr  ddivcKd  back  io  my  kwd-liovat. 

Ait.  Ocn.  Had  it  <ever  bees  opened  before 
that  tiwfe? 

Ati.  Gen.  At  ibe  tirac  you  took  the  inren- 
tory,  waa  j»ot  that  the  first  opening  of  the  box  ? 
Anid  waa  not  the  key  delivered  by  my  lord 
Lovoi?^i>.  Campbell.  Yce. 

Then  the  witness,  by  direciioo  of  the  Lord 
High  Steward ,  withdrew. 

Jit.  Gen.  My  lords,  we  will  now  call  sir 
tverard  Fawkener. 

'  L,  H.  S.  Nv  lord  Lovat,  have  you  aay  ob- 
jection to  sir  Everard  Fawkener  ? 
Lord  Lofoat.  Not  any. 

Sir  Everaf'd  Fawkener  sworn. 

At*.  Gen.  1  desire,  sir  £verard  Fawkener, 
ihaS  you  will  please  to  ^ve  ao  account  It  my 
lords  of  the  conversation  you  had  with  lord 
Lovat,  after  he  was  takeu  prisoner. 

Sir  Everard  Fawkener.  After  lord  Lovat 
was  taken  and  brought  prisoner  to  Fort  Au- 
gvstus,  aad  lodged  io  an  anartment  of  the  ibrt 
there,  bia  n^al  highness  the  duke  ordered  me 
lo  go  ood  visii  him ;  oec  with  any  design  to 
cxamioe  htm  particularly ;  for  ms  kighoem 
■aid,  be  intended  to  eeod  him  to  Loudon,  there 
to  receive  what  the  laws  of  bis  country  sboubl 
Otfder ;  Jbnt  that,  aa  io  all  appearance,  he  had 
keeo  a  greai  cause  of  the  mischiefs  brought 
wpon  his  coootry,  this  visit  waa  designed  to 
aoe  whether  he  would  disoovar  aoy  thing  that 
asigbft  tend  to  bring  thoae  misohim  lo  a  more 
spMdy  end.  When  I  went  to  him,  I  thoaghl 
it  would  be  the  moat  candid  way  of  proceeding 
lo  inlbrm  him  who  1  waa ;  and  accordingly  I 
lold  hioi,  thai  I  had  the  hooour  lo  be  secretary 
lo  Ilia  floyal  highness  the  duko:  mylonlLsvat 
■aid,  that,  aoftwithstaading  Ibo  cureumataaeea 
Iw  thoB  appeand  in,  he  bad  fomeriy  looderod 
great  serrioea  lo  the  goveromont,  and  Iho  pre- 
im  nsyaltaoNly;  omIiImii  he  had  Moeitod 


several  marka  of  the  late  king^  fairoor :  and 
my  lord  imputed  to  marshal  Wade  the  caosteoC 
his  present  misfortunes;  which  was,  the  (tak- 
ing away  his  company ;  whioh  be  esnresaed 
bis  resentment  at,  by  saving,  that  if  KouK 
KJiaD  had  landed  lin  Britain,  <tie  ahould  have 
thought  tliat  would  kave  juMified  hie  lordship 
to  have  joined  him  v^ith  hie  dan ;  and  he  wonA 
have  done  it.  iie  aaid  further,  that  ke  bAd 
been  in  a  condition  to  render  service  to  ibe 
government,  and  that  ke  might  be  of  fotara 
service  to  the  government ;  and  ihataefoy,  ao 
well  as  justice,  belonged  to  aoveseigns ;  and 
that,  if  Lis  ro^ealy  would  codend  mnrcy  to«« 
wards  him,  he  would  ahew  his  loj^y,  and 
deserve  more  than  twenty  aueh  heads  aa  hw 
were  worth.  I  would  kaTO  eatered  mere  |iar- 
tieularly  into  the  aervioee  that  ke  would  rradia 
the  government,  hot  that  I  found,  by  kia 
own  disoourae,  that  the  service  he  meant  waa 
no  more,  than  to  bring  his  dan '  far  the  fulnrn 
into  the  service  of  the  government,  instead  eC 
employing  them  against  it.  fie  said,  the 
world  allowed  him  aome  abilities,  and  be  would 
apply  them  to  that  service ;  and  concluded 
with  this,  saying.  He  was 


in  utrumque  paratus 


Seu  versare  dolos,  seu  certoe  occumbere  morti. 

Alt.  Gen.  Can  you  charge  your  memory 
with  aiiy  particular  expreasions  b«  made  use  of? 

Sir  E.  Fawkener.  I  cannot  say  whether 
what  I  have  said  was  the  subject  of  one  or  two 
conversations ;  but  be  used  to  oend  for  me  fire* 
quenily,  and  I  renkember  there  was  one  thing 
be  would  seem  to  make  recoticileable,  which 
was,  his  principle  of  loyally  to  the  family  of 
the  Stuart?,  and  the  services  done  for  the  late 
king  and  the  royal  family. 

An.  Gen.  What  were  the  services  he  aaid 
he  could  render  the  government  ? 

Sir  E.  Fawkener.  Only  that  be  would  em- 
ploy the  Frasers  in  the  service  of  ibe  govern- 
ment, instead  of  employing  them  agsinat  it, 
and  employ  his  talents  m  the  support  ef  it. 

Att.  Gen.  Did  my  lord  Lovat  confes  or 
deny  that  he  had  been  concerood  in  the  rebd- 
Uon? 

Sir  E.  Fawkener.  He  did  not  aeem  to  mo  to 
take  the  trouble  to  deny  it,  but  rather  aoquicaoed 
in  it  that  he  bad. 

AU.  Gen.  Did  he  ever  say  be  waa  not  con- 
cerned in  it  ? 

Sir  E.  Fawkener.  I  cannot  say  he  ever  di<h 

Att.  Gen.  My  lords,  we  have  done  with 
this  witness. 

JL.  If.  S.  My  knrd  Lovat,  wookl  you  ask  sir 
Everard  Fawkener  any  queationaP 

Lord  Lovai,  No ;  only  that  1  am  air  Eve- 
rard*s  bumble  aenrant,  and  wish  him  joy  of  bif 
young  lady. 

Ati.  Gen.  My  lorda,  we  bavo  now  done  with 
calling  our  moo  voce  ovkleiioe,  aay  further  than 
what  will  bo  necessary  lo  prove  the  written 
evidence  which  we  ahall  produce ;  and  there- 
fere  what  wo  piopoio  now,  la,  to  cdlawitnesi 
to  prove  aome  letterii  some  of  thoM  of  Ike  iig* 


747] 


20  GEORGE  II. 


Proetedii^s  aguntt  Lord  Lvotd, 


[748 


Bature  ind  bind-writing,  and  all  of  the  dictat- 
ing, 4»f  the  Doble  lord  at  the  bar. 

Sir  W,  Yonge,  Mv  lorda,  I  sabmit  to  your 
lordships,  if  it  would  not  bo  better  to  have  the 
whole  of  the  written  e? ideoce  tof(tether,  rather 
than  to  go  on  to-night  with  part  of  it  only : 
V7e  submit  it  entire^  to  your  lordships,  wbe- 
Iber  we  shall  now  go  on  or  not. 

Lord  Loroat.  And  I  hope  yoor  lordships  will 
remember  poor  Lo?at  who  cannot  stand;  and 
that  yoo  will  give  a  little  respite  till  Monday, 
•r  order  his  funeral. 

X.  H.  &  Gentlemen  of  the  Honae  of  Com- 
mons, is  Tonr  written  evidence  likdy  to  be  long  f 

Alt,  uen.  My  lords,  it  will  be  very  long. 

X.  H.  8.  Will  it  take  up  more  than  one  day  ? 

Att.  Gen.  My  lords,  it  is  difficult  to  say, 
with  certainty,  how  long  it  will  take  up :  There 
li  a  great  dMtl  of  written  evidence  to  lay  before 
,  your  lordships ;  and  there  must  be  the  sum- 
nuig  up  of  the  whole  evidence  by  one  of  the 
Msnagen. 

Lards.  Go  on ;  go  oo. 
ir  W.  Yonge.   My  lords,  then  we  will  beg 


leave  to  call  Robert  Fraser. 

He  was  sworn  and  exaroiiicd  on  this  trial 
before,  and  was  my  kird  Lovat'k  secretary. 

Robert  Fraser  called  into  court. 

Sir  W.  Yonge.  Look  upon  that  letter  (shew- 
ing the  witness  a  letter),  and  tdl  my  lords  of 
whose  hand-writing  it  is. 

R.  Frmser,  It  is  my  own. 

Sir  W.  Yonge.  By  whose  order  did  you  write 
that  letter  ? 

Rm  Fraser.  By  order  of  my  lord  Lovat. 

Sir  W.  Yonge.  Did  my  lord  Lovat  dictate 
it  to  yon,  or  not  ? 

JR.  Fraser.  My  lord  Lovat  dictated  every 
word  of  it. 

Sir  W.  Yonge.  Look  upon  the  siflfiiature  of 
the  letter,  and  tell  my  lords  of  whoite  band* 
writinff  it  is  ? 

R.  Fraser,  It  is  my  lord  Lovat's. 

Sir  W.  Yonge.  Did  you,  or  did  you  not,  see 
him  sign  Uf-^R.  Fraser.  I  saw  him  sign  it. 

Sir  W.  Yonge.  As  the  letter  is  not  addressed 
to  any  body,  please  to  inform  their  knrdships  to 
whom  it  was  mtended  to  be  sent  ? 

R.  Fraser.  It  was  intended  to  be  sent  to 
John  Murray  of  Brougfaton,  the  Pretender's 


*  Sir  W.  Yonge.   Was  it  sent  from  Castle- 
Downey  P 

R.  Fraur.  No ;  not  from  Castle- Downey. 

L.  H.S.   How  do  yoa  know  this  letter  was 
intended  to  be  sent  to  Mr.  Murray  f 

R.  Fraser.  My  lord  Lovat  told  me  so. 

8ir  W.  Yonge.   Was  the  letter  sent  at  any. 
time? 

R.  Fraur.  Yes ;  it  was  sent  from  Gortuleg. 

Sir  W.  Yonge.  When  was  it  sentP 

R.  Fraser.  AAer  my  lord  Lovat  had  made 
bis  escape  from  lord  Loudon. 

Sir  W.  Yonge.  How  long  wai  that  after  the 
letter  was  writ? 


R  Fraser.  It  was  writ  In  December^and  sent 
in  January. 

Then  the  Letter  (marked  No.  fll,)*signed 
Lovat,  was  delivered  in,  and  read  by  the  clierk 
at  the  table,  as  follows : 

N»  IIL 

"  HonoUe  and  dear  Sir : — I  received,  with 
vast  pleasure,  the  honour  of  vour  letter  of  the 
Slst  October,  by  the  bearer,  who  has  the  bonoar 
to  be  known  to  yon.  He  is  my  relation,  and 
was  my  secretary  for  several  years ;  and  he  is 
now  captain  lieutenant  in  the  first  battalkia 
of  my  son's  r^ment.  He  gave  dm  great 
joy  in  letting  me  know  at  this  time,  as  wdi  aa 
when  became  from  Edinburgh  some  weeks 
ago,  that  you  was  in  perftisct  health,  notwith- 
standing or  the  extreme  fatigue,  and  constant 
hurry,  that  the  essential  aflSirs  of  the  royal 
prince  keeps  you  in  day  and  night.  . 

'*  I  do  assore  you,  dear  Sir,  thai  no  man  in 
Scotland  is  better  pleased  to  hear  of  the  con- 
tinuation of  your  health,  and  the  prosperity  of 
yourpenoB  u  every  shape,  than  I  am,  as  1  al- 
ways ibund  yon  a  wortny  gentleman,  full  of 
good  sense  and  politeness,  full  of  true  loyalty 
and  vakHir,  and  faithfully  zeaknis  for  the  inte- 
rsst  of  the  royal  fiimily,  and  in  the  mean  time, 
mighty  civill  and  oblidgcing  to  me,  when  I 
had  the  honour  to  see  [you]  on  the  subject  of 
the  king's  affiurs,  which  never  was  so  well  taken 
care  or,  as  since  they  were  in  jour  hands: 
I  wond  be  therefore  a  most  stupid,  worthless 
animall,  if  I  had  not  a  most  grateful  eenae  of 
your  goodness  and  fnendship  towards  me:  So, 
dear  fir,  you  may  bdeive  me,  when  1  assure 
you,  that  my  heart  and  soul  is  full  of  thsnks 
and  gratitude  for  the  great  marks  of  frieudsiiip, 
that  I  had  the  honour  to  receive  from  you; 
and  1  have  laid  my  positive  commands  upon 
my  son  to  love,  honour,  and  respect  yoa  as  my 
best  friend,  and  to  make  you  his  patron  at  the 
[irince's  court,  and  to  do  nothing  tnat  is  cseeu- 
tiall  without  your  advice;  and  he  will  find  il 
his  own  interest  to  observe  exactly  my  instruc- 
tions on  that  liead. 

**  I  solemnly  protest,  dear  Sir,  that  it  was  the 
greatest  griefor  my  life,  thst  my  indbpositioo 
and  severe  sickness  keept  me  from  going  south 
to  my  dear  brave  prince,  and  never  parting 
with  him  while  I  was  able  to  stand,  but  ventuiu 
my  old  bones,  with  plessure,  in  bb  aervice, 
and  before  his  eyes,  while  I  had  the  least 
breath  within  me  :  but,  when  I  found,  that  by 
pains  and  weakness  in  my  knees,  1  lost  the 
use  of  my  limbs,  I  resolved  to  give  a  proof 
of  mj  smgular  seal  for  my  dear  master 
the  long,  Md  for  my  brave  ghNrious  prince, 
,  that,  I  truly  beleive,  few  or  none  in  Sootlaiid 
would  do,  but  myself.  I  send  my  eldeat 
son,  the  hopes  of  my  family  and  the  dariinff 
of  my  life,  a  youth  about  nineteen  year  old, 
who  was  just  going  abroad  to  finish  his  studyn 
and  education,  SihSe  having  learned,  with  ap- 
plause, what  is  taught  in  oiir  Soots  nntvarsitys, 
aod  was  graduate  mnatartfaitk   Bui 
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of  tenrfiii^  him  abroad  to  compleat  hit  edaca* 
tioD,  I  haYe  tent  him  to  Teotore  the  latt  drop 
of  hit  blood  in  the  f^lorioaa  prince't  tervioe ; 
and,  at  he  is  cxtreainlj  beloted,  and  tlie  dar- 
ling of  the  clan,  all  the  gentlemen  of  my 
name  and  clan  (which,  1  thank  God !  are  nu- 
merout,  and  look  well,  and  alwajt  halciTed 
to  be  at  ttout  at  their  aeighbonrt)  are  gone  with 
iiiai« 

"<  There  it  not  the  head  of  ane  old  famil j  or 
trjf be  of  my  name  and  dan  in  tbit  country,  that 
have  tCaidat  home ;  only  a  few  old  gentlemen, 
infirm  like  mytelf,  that  were  notable  to  tra? ell : 
and,  at  my  ton  it  adored,  by  the  common  peo- 

Ele  of  my  clan,  he  hat  brooght  alonjz  with 
im  a  eonaiderable  number  of  the  best  of  them, 
IB  two  handtome  battaliont ;  and  if  they  were 
as  well  armed  and  equipped  at  I  could  with, 
they  would  look  at  well  at  any  clan  that  went 
tenth  this  year ;  for,  as  I  postett  the  largett 
and  beat  estate  in  tftie  thire,  I  have  a  great 
auraber  of  eommont  ou  my  property,  about 
1,500,  good  and  bad  ;  and  that  which  it  very 
singular,  is,  that,  in  that  1,500,  there  is  not  30 
but  what  are  Erasers ;  which  no  chief  in 
the  Highlands  csn  tay  of  his  cUo,  but  mytelf; 
lor  most  of  them  are  mixed  with  men  of  all  the 
ether  dans. 

•  **  I  flatter  myself,  that  my  son  will  behsTO 
well  at  the  head  of  m^  people ;  and  I  am  sore 
every  one  of  them  will  be  ready  to  lire  and 
dye  with  him  ;  and  if  he  lives,  I  hope  he  will 
be  aoe  useful  servant  to  the  king  and  prince, 
and  ane  honour  to  his  family ;  for  he  has  very 
good  parts  and  learning  for  his  age :  and  tinee 
1  am  like  to  make  my  exit  very  toon  out  of 
thw  troublesome  world,  and  that,  I  thank  God ! 
I  iMve  terved  my  king  faithfully  from  my  in- 
faaoy  till  now  ;  and  Siat  it  it  well  known  by 
all  tne  gentlemen  in  tlie  king't  interett  in  the 
north,  that  for  many  years  patt,  I  wat  the  life 
and  apirit  of  the  king's  affairs  in  these  country  s; 
and  as  I  made  it  my  only  business  to  encourage 
and  keep  up  the  hearts  of  the  king's  firiends,  it 
was  very  ^tigueing  and  troublesome  to  me, 
aad  vastly  expensive,  by  my  extravagant 
hoosekeepmg,  and  giving  away  often  a  little 
mooej  to  the  king't  friends  that  wanted  it 
mach,  and  from  whom  I  never  expect  any 
payment ;  and  now  I  give  tlie  last  prooff  of 
my  uncommon  and  unalterable  zeal  for  my 
deir  master  the  king,  .in  sending  what  is  dearest 
te  me  in  tlie  world,  my  eldest  son,  and  my  clan, 
to  venture  their  lives  with  the  glorious  prince 
fOjral,  and  under  his  eyes. 

M  Aeit  would  be  ill  mannorsto  trouble  yon 
in  a  letter  with  some  essentiall  things  that  con- 
cerns my  own  person  and  family,  I  have  en- 
tratted  my  cowiin,  the  bearer,  to  give  you  a 
true  account  of  what  I  have  to  say  ;  which,  1 
faefMt,  you  will  receive  with  your  ordinary  good- 
tm^t  and  fricadsbip  for  me.  And  I  earnestly 
estreat,  after  you  consider  what  I  have  to  say, 
thai  you  lepresent  it  to  the  prince  in  the  kindly 
fl^  frieiidly  manner  you  alwsyi  behaved  to 
me  I  end  as  I  ask  nothiof  of  his  royal  high* 
UmA  li  either  eiyeMivei.dishoMiirabk^  or 
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disadvantageous,  to  his  royal  highness,  and  to 
his  interest,  1  am  convinced,  that  his  roysl* 
highness  will  give  me  a  just  and  gracious 
answer ;  which  will  for  ever  fix  me,  my  poe*. 
terity,  and  all  concerned  in  me,  to  hii  royal 
highness  person  and  family :  and  I  can  say 
without  vanity,  that  there  is  not  one  fiimily  in 
tlie  north  of  Scotland  more  capable  to  serve 
him,  sud  his  royal  family,  than  mine,  nor  no*' 
tbat^as  deserved  it  more  of  the  royal  family  of 
Stuarts,  since  their  accession  to  the  throne, 
than  the  Frasers,  and  the  lords  of  Lovat.  They 
likewise  signalized  themseh^es  with  honor  and 
valour  for  king  Kobert  Bruce,  and  his  off- 
s»priog:  and  it  is  likewise  singular,  that  no 
lord  Lovat  of  twenty-four  that  have  been  of 
my  family,  ever  fought  or  voted  against  their 
king. 

-  **  I  beg  you  ten  thousand  pardons  for  this 
digression ;  but,  as  I  look  upon  you  aa  my  best 
friend,  1  thought  proper  to  let  you  know  this 
under  my  own  hand  ;  which,  I  hope,  you  wiU 
forgive,  and  the  tediousness  of  this  letter,  and 
believe  that  I  am,  as  much  as  any  man  alive,^ 
with  the  utmost  esteem  and  respect,  and  with  a 
most  sincere  and  constant  gratitude,  while  there 
is  life  in  me,  Honobte  and  Dear  Sir,  Your 
most  obedient,  most  obliged,  and  most  affec- 
tionate, faithful,  humble  servant,     Lovat.*' 

Au.  Gen.  Hiis  letter  will  be  proved  to  have 
been  received  by  John  Murray  of  Broughton. 
My  lords,  he  is  not  now  here ;  and  therefore 
we  do  not  call  him  to  that  particular  :  Imt  the 
next  letter  we  shall  produce,  is  a  letter  written 
by  mj^  lord  Lovat  to  the  Pretender's  son.  The 
letter  itself  will  appear  to  be  torn  in  some  parts, 
which  will,  in  a  email  degree,  mangle  the 
sense ;  but  that  will  be  supplied  by  a  copy  of 
the  same  letter,  written  at  the  ssme  time, 
by  the  same  hand,  and  by  the  order  of  my 
lord  Lovat,  which  we  shall  produce  to  your 
lordships. 

Sir  W.  Yonge,  producing  the  letter  to  the 
witoess,  ssked. 

Sir  W.  Yonge,  Of  whose  hand-writiDg  is 
that? — R.  Frater,  It  is  mine. 

Sir  W,  Yonge,  By  whose  order  did  you 
write  it  P 

JR.  JVoier.  By  my  lord  Lovat's  order. 

Sir  W.  Yonge.  Was  it  dictated  to  yon  by 
him  ? — R.  Fraser.  Every  word  of  it. 

Sir  TV.  Yonge.  Was  the  letter  signed  by 
my  lordf— R.  Fraser.  It  was. 

Sir  W.  Yonge.  Is  the  signature  there  P  Or, 
is  it  torn  off  ?— R.  Fraser.  It  is  torn  off. 

Sir  W.  Ypnge,  Look  upon  that  copy  of  a 
letter,  and  tell  my  lords  whom  that  was  written 
by  ? — R.  Fraser.  By  me. 

Sir  W.  Yonge.  By  whoee  order  P 

R,  Fraser.  By  m  v  lord  Lovat's  order. 

Sir  W.  Yonge,  For  what  end  or  purpose 
was  it  made  P 

R.  Fraser,  It  was  made  for  a  eopy  to 
keep. 

Sir  W.  Yonge,    Is  that  a  eopr  of  the  other  - 
letter  which  yeu  werejust  now  siiewa  P 
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jR.  Era$er,  That,  if  a  copy  tbat  wu  drawn 
§mm  tlie  prinoipal. 

8ir  IF.  Yongt.  Wa»  the  ori|^inal  wnk  at 
ao}*  time  ? —  R:  Frater,  Tes ;  it  was. 

8ir  W.  Yvnge,  Wien  was  it  sent  ? 

K.  Fraser.  It  was  tent  from  Gortuleg  at  the 
tame  time  the  letter  to  Mr.  Murray  was  sent. 

i^r  W,  Yoru^e.  Can  you  fn^o  an  account 
bow  the  aigpnature  of  the  orifl^nnl  letter  came 
to  be  torn  off  ?— R.  Frater,  1  cannot. 

Att.  Gtn,  M^  lords,  there  is  some  part  of 
the  9i)(notureremainin(f :  the  top  of  the  I^  and 
the  lop  of  tlie  t,  remain. 

My  lonis.  We  dfsire  the  letter  may  be  read. 

Sir  W.  Yonge.  Deliirer  both  the  letter,  and 
the  copy  to  explain  it. 

L,  n.  S.  Was  the  signatore originally  there  ? 

K.  Fraser.  Ye«. 

L,  H.  S*  You  say  ray  lord  Lofat  dictated  it  ? 

H,  Frater.  Yea. 

L.  m  8.    Did  he  sign  it  ? 

R,  Frater,     Yes. 

L.  H.  S,  Was  the  name  intire  upon  it»  when 
it  was  sent  away  from  Gortuleg  ? 

R.  Fraar,  Yes;  it  was. 

L.  IL  S,    When  was  it  sent  away   from 

GortulciC^ 
K.  Frater.  At  the  aame  time  with  the  former 

letter,  that  has  been  read. 

L,  H.  S.  When  was  that  sent? 

R,  Fraser,  In  January. 

Jj.  H.  S:  By  whom  was  it  sent  ? 

R.  Fraser,  By  a  tenant  of  my  lord  Lorat's ; 
one  of  his  Streiharrick  men. 

L,  U.  S,  My  lords,  as  both  the  letter  and 
the  copy  hare  been  proTed,  it  will  lie  proper 
lor  your  lordships  first  to  hear  the  oriipnal  read, 
impet'lect  as  it  is,  and  then  the  copy. 

Cferk  read  the  Letter  No.  I,  dated  Beaufort, 
November,  1745,  and  then  read  the  copy 
of  the  some  Letter,  No.  IL 

N*L 

*■*  Most  Royal  Prince;*  I  reckon  it  the  g^t- 
est  misfortune  of  my  life,  and  which  has  occa- 
sioned me  more  (n^if  and  sorrow,  than  any 
cross  accident  that  ever  happened  to  me,  that 
my  lonjj^  indisposition,  and  severe  pains  and 
tortures,  [that  1]  suffered  for  a  lonir  lime,  de- 
pri?ed  me  of  the  rost  [joy  and]  honour  I 
would  have  had  in  kissing  your  [royal  his^h] 
ness  bands,  and  in  renturingr  my  old  [{lerson] 
bofbre  3'our  eyes.  And,  as  my  dear  masters 
and  [80T3erei^ns,  your  royal  father  and  grand- 
father [never  bald  a  more  faithful  and  zealous 
subject  than  [I  narebjeen  to  their  royal  per- 
sons and  interests,  since  I  [liajd  the  use  ot  my 
reason ;  so  nothing  in  this  woHd  could  irive  me 
so  much  pleasure  as  to  signalize  myself,  and 
end  my  davs,  in  the  service  of  your  royal 
highness,  wliere  I  would  not  be  useless,  hav- 
ing been  bred  to  the  war  by  the  best  masters 

*  N.  B.    The  chasms  in  this  letter,  [insert- 
ed here  in  brackets]  which  were  occasioned 
by  tearing  off  the  siguatore,  are  supplied  from 
No.  1 1 ,  the  co|^  of  it.    Former  Editkm, 
I 


in  Rtn-ope  these  fitly  years  past:  but  now, 
finding  myself  a  (lerfecl  invalid,  not  able  to 
DHNint  a  horseback,  nor  to  walk*  lisilf  a  mile, 
and  consequently  not  abh;  10  exert  myself  either 
as  a  soldier,  or  as  a  general  officer,  whicti  my 
dear  master,  yonr  myal  father,  was  pleased  to 
make  me  above  fiMrty  years  asfo. 

**  Finding  myself  in  this  unhappy,  chhII  si- 
tuation, of  not  being  able  to  pay  my  duty  to  yoitr 
royal  highness  in  every  respect,  I-  did  resolve 
to  give  yonr  royal  highness  the  next  mark  of 
my  greatfiht  zeal  that  I  am  capabfe  of,  if  it 
was  to  gain  your  royal  highness  ten  kimrdoms ; 
and  tliat  is,  to  send  my  eldest  son,  the  bearer  of 
this  letter,  and  the  great  hopes  of  my  family, 
and  the  darling  of  my  soul,  to  venture  his  KJJe, 

Esnd]  hi*-  young  person,  in  yonr  royal  high 
ness  servirr]  :  And  1  hope,  that  his  great  zeal 
and  foi  [wardness  to  serve]  your  royal  highness, 
.  in  every  shape  yfou  please'  to  command]  liim, 
I  will  be  a  proof,  that  he  is  my  [true  son.] 

I  have  sent  along  with  liim  all  [the  principal] 
gentlemen,  and  heads  of  families,  of  my  [cian, 
with]  eight  hundred  of  my  common  people  of 
hi[s  own  choice  :J  And  it  is  singular  in  my 
clan,  that,  of  [thirteen]  or  fourteen  linndred 
,  men  that  are  on  my  proper[ty,]  they  are  all 
Frasers ;  and  there  is  not  twenty  of  them  of 
any  other  clan.  Both  history  and  traditions 
tell  us,  that  the  clan  of  the  Frasera  always 
behaved  well ;  nnd  now,  when  they  have  a 
most  glonons  and  brave  Frinee  at  their  liead,  1 
triiely  rather  bear  of  my  son's  death,  and  of  all 
my  clan  that  went  along  with  him,  than  to 
hear  of  their  misbelisviour,  whieh  wviii'd  soon 

Cut  mv  gray  head  with  sorrow  to  the  grave; 
ut  1  (io  not  in  the  least  fear  it.  1  therefore 
deliver  my  son,  and  my  rian,  most  heartily 
and  frankly  to  yonr  royal  highness^  to  do  with 
tliem  what  iu  yotir  royal  highness  goodness  and 
|deasure  you  think  fit. 

^*  1  hope  there  is  none  of  yow  royal  highness 
freinds,  or  servants,  that  has  come  to  this  coun- 
try, but  will  do  me  the  justice  to  declare,  that  I 
am,  and  always* have  been,  the  most  zealoos 
and  UMst  active  partizan  that  [y^ur  royall 
highni-ss  has  in  tlienorth  of  Scotland ;  and  [m 
that  I  o'Jwn  1  did  but  my  daty. 

'*  Tins  letter  is  already  longer,  than,  in- good 
[manners,]  I  onght  to  have  troubled  your 
royal  highness  [with :  But]  as  I  have  a  great 
manv  essential  things  to  lay  [before]  your 
royal  highness,  I  will  make 'a  meroonal  roT 
them,]  and  give  them  in  to  my  good  fretnd  Mr. 
[3]urray,]  your  roval  highness  secretary  of 
Mate,  that  Be  [ma]y  represent  to  yoor  royal 
highness  what  is  in  [it,]  when  yon  are  at 
leasure. 

**  I  pray  God  preserve  yonr  total  highneis 
person,  and  give  you  success  andfcflory  in  oM 
vour  enterprizes,  as  you  have  had  hitfierto ;  and 
1  ■  am,  while  I  live,  ready  to  loose  the  last  drop 
of  my  blood,  and  with  as  great  zeal  as  any  mao 
on  earth.  Most  gtorioos  and  most  royal  prinee. 
Your  royal  highness  most  constant  and  ftutbfol- 
•hif  e,  •  *  ♦  ♦ 

'« fieatifort,  Nor.  tfiS.^,  ■ 
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Then  the  copy  of  the  abo?e  letter  was  read. 

Lcfrd  High  Sttward,  By  whom  was  this 
letter  intended  to  have  ueen  aent  to  the  young 
Pretender  ? 

IL  Frater.  It  was  intended  to  have  been 
sent  by  the  master  of  LiOfat. 

X.  if.  S.  How  long  had  you  this  copy  in 
your  hands? 

^  JR.  Fratfr,    I  bkd  it  in  my  bands  for  some 
time  after  it  was  written :  it  lay  in  my  desk, 

X.  H.  S,  How  long  had  you  it  in  your 
bands  ? — R.  Fraser.  I  cannot  be  positive. 

X.  if.  iS.  To  whom  did  you  deliver  Uie  copy  ? 

R,  Fraser.  I  do  not  know  to  whom  I  deli- 
vered the  copy. 

Aits  Gen,  My  lords,  though  it  is  impossible 
for  your  lordships  to  doubt  who  is  meant  by  the 
words  Most  glorious  Prince,  and  Yotir  Uoyal 
Highness,  iu  the  letter,  yet,  if  your  lordships 
please,  this  witness  may  be  asked,  as  he  wrote 
the  letter  by  my  lord's  dictating,  who  was 
meant  by  these  words  f 

R,  Fraser,.  I  took  it  to  mean  the  Pretender's 
son. 

Sir  JV,  Tonge.  My  lords,  the  next  letter  we 
beg  leave  to  produce,  is  another  letter  that  was 
intended  to  be  sent  to  the  nuister  ol'  Lovat. 

Look  upon  that  letter  [shewing  the  letter  to 
the  irilness,]  and  tell  my  lords  of  whose  hand- 
writing it  is. 

Jf^  Fraser.    It  is  mine. 

Sir  W.  Yongc,  By  whose  order  did  yon 
write  it  ? — R.  Fraser.    By  my  lord  Lo vat's. 

Sir  W.  Yonge.  Was  it  dictated  by  lord  Lovat 
to  you  ? — R.  Fraser.  Every  word  of  it. 

Sir  W"  Yonge.  Was  it  signed  by  my  lord 
Lovat,  when  it  was  written  ? 

JK.  Fraser.  I  cannot  be  positive  whether  it 
was  signed,  or  not. 

Sir  W.  Yonge.  Recollect,  if  you  can,  whe- 
ther it  was  signed,  or  not. 

R.  Fraser,  To  the  best  of  my  remembrance, 
ii  was  signed.  It  was  intended  to  be  sent,  with 
the  other  letters,  to  the  laird  of  Lochiel,  who 
was  then  at  Perth,  ^t  was  written  by  me,  and 
dictated  by  my  lord  Lovat  every  word. 

Sir  W,  Yonge,    Can  you  take  upon  you  to 
•ay,  that  it  was  signed,  or  not  ? 
•    R.  Frastr.  To  the  best  of  my  knowledge,  it 

*WM« 

Sir  W.  Yonge.    Was  that  letter  sent  at  the 

same  time  with  the  others  ? 

R.  Fraser.  Yes ;  it  waa. 

Sir  W.  Yonge.  At  the  same  time,  and  by  the 
aame  person  ? — R.  Fraser*  Yes. 

Sir  W.  Yonge.  By  whose  orders  were  they 
sent  ? — R.  Fraser.  By  my  lord  Lovat's. 

Sir  W»  Yonge.  What  were  you  ordered  lo  do 
with  these  four  letters  ? 

R.  Fraser.  To  put  them  up  in  a  packet ; 
which  1  did,  and  directed  them  to  the  faster 
of  Lovat. 

Sir  W,  Yonge.  By  whom  were  yoo  ordered 
lo  4o  it  P— ii<  Fraser.  By  ray  lord  Lovat. 

Sir  W.  Yonge.  Were  there  three  or  four 
MtcrtinaUf 
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R.  Fraser.  There  were  four  letters. 
X.  H.  S:    Was  this  letter  sent  iu  the  saoMi 
packet  with  the  others? 
R,  Fraser.  Yes ;  it  was. 

Then  the  Letter  N**  IV.  was  delivered  in  at 
the  table,  and  read  by  the  clerk,  as  follows : 

NMV. 

**  My  dear  laird  of  Locheil ;  I  could  hardly 
beleive  ane  angell  from  heaven,  if  he  had  told 
me,  that  Donald  Uird  of  Locheil  wou*d  forget 
Simon  lord  Lovat,  as  you  have  done :  and  this 
is  the  more  surprizeing,  that  you  cannot  say, 
nor  justly  think,  that,  in  one  article  of  my  11^, 
J  fail'd  to  shew  my  singular  affection  and  re* 
spect  for  my  dear  cousin  Locheil ;  but,  on  the 
contrary,  gave  you  all  the  marks  of  freindship 
in  my  power,  or  that  I  was  capable  off;  and 
yet,  my  dear  cousin,  since  ever  you  joined  the 
prince,  you  never  did  me  tlie  honour  to  write 
me  one  scrape  of  a  pen,  notwithstanding  of 'the 
strict  union  and  freindship  that  we  alwaya 
lived  in,  and  our  constant  correspondence.  I 
solemnly  protest,  that  I  know  not  what  to  attri- 
bute tins  sillence  to;  since  I  cannot  accuse 
myself  of  any  thing  that  d«*serves  it  at  your 
hands :  for  you  never  saw  me  fail  in  my  loy* 
alty  to  tbe  king,  or  in  my  affection  and  treind« 
ship  towards  you  ;  nor  never  wiUt  though  you 
should  continue  as  unkind  as  you  are.  I 
tlierefore  beg  of  you,  my  dear  cousin,  to  let  me 
hear  from  you ;  and  be  so  good  a^  to  comfort 
my  languishing  soul,  nod  drooping  spirits,  by 
asaureisg  me  that  you  are  the  same  affecr 
tionate  laird  of  I^ocheil  to  me  that  ever  yoa 
was :  I  truely  never  had  so  much  need  of  your 
comfort  and  assistance  as  at  this  time ;  for  I 
am  in  vast  distress  of  body  and  mind. 

**  The  base  and  treacherous  behaviour  of  our 
wretched  cousin  the  laird  of  Mac  Leod  has  al- 
most cost  me  my  life  already :  the  night  before 
he  took  his  journey  to  the  isle  of  Sky  from 
this  house,  silting  by  roe,  lie  looked  up  se* 
riously,  and  swore  to  me,  that  as  he  should  an- 
swer to  God,  and  wis2)ed  that  God  might  never 
have  mercy  on  him,  and  that  he  might  never 
enter  into  the  kingdom  of  heaven,  but  that  his 
bones  might  rott  on  earth,  be  burnt,  and  hie 
ashes  blown  up  in  the  air,  if  ho  did  not  come 
with  all  speed  imaginable,  and  with  all  hit 
men  that  was  already  prepared,  and  come  and 
join  my  son,  and  the  clan  Fraser,  and  marok 
south  with  them  to  tlie  prince's  service,  where- 
ever  he  was.  He  swore  the  same  terrible  oatlia 
and  imprecations  next  day  to  my  soU)  and  to 
vour  faithful  servant  Gortuleg :  and  if  he  had 
keept  bis  oaths  and  word,  I*  had  so  man* 
naged  this  part  of  the  north,  that  about  6,000 
men  had  marched  south  to  the  Prince's  as* 
sistance ;  which  I  thought  wou'd  muoh  eor 
conraij^e.  hia  own  loyal  party,  and  frighten  the 
JBnglish  to  his  obedience.  But  when  1  got 
Mac  Leod^s  letter  about  twelte  day 8^  after,  in 
which  he  told  me,  that,  af)er  delibeWtteing 
fully  with  his  neighbour^  sir  Alexander,  and 
wtnghiog  tht  argnmeots  od  both  aides,  he,  and 
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bis  neit^hhour,  had  recolyed  to  stsj  tt  borne, 
and  not  to  trouble  the  ^orernment. 

**  In  rcadinjr  this  line,  I  bad  almost  fainted, 
and  my  body  k%%  ell'd  with  anger  and  ?exation ; 
80  that  I  c<tuhl  not  sleep  nor  eat  for  seferal 
days ;  and  1  am  yet  far  from  being  recorered, 
for  1  have  a  se?ere  stitch  and  pain  in  my  left- 
aide,  which  keeps  me  from  my  night's  rest, 
and  has  entirely  taken  away  my  appetite ;  so 
that  I  beleive  the  treachery  of  that  unnatural, 
ungrateful,  and  wicked  man,  will  be  the  occa- 
sion of  my  death  very  soon :  but  before  I  die, 
I  resnWal,  if  possible,  to  give  such  a  mark  of 
my  zeal  for  m  v  good  master  the  king,  and  for 
the  glorious  bra? e  royal  prince  his  son,  that  1 
beleive  few  in  Scotland  would  do  but  myself. 

**  I  send  my  eldest  son,  who  is  the  great 
hopes  of  m  V  fiimily,  and  the  darling  of  my 
life  and  soul,  to  venture  his  life  and  blood  in 
the  brave  royal  prince's  serflce ;  and  be  has 
all  the  geiktiemen  of  my  clan  with  him,  except 
a  few  old  gentlemen  that  are  not  able  to  travell. 
He  has  Stray,  Kilbokie,  and  Religg,  the 
principal  beads  of  familva  of  the  Fraaers  this 
aide  of  Lochness ;  and  be  baa  Foyers,  Ferra- 
line,  and  Leale-Garth,  as  the  principal  heads 
of  the  familys  in  Stratherrick  and  Abertorff ; 
and  he  has  certainly  taken  with  biro  the  6our 
of  my  clan.  I  pray  God  preserve  him  and 
them,  and  influence  them  to  fight  gallantly 
before  the  brave  prince's  eyes ;  for  I  bad  much 
rather  hear  of  my  son's  death,  and  of  my  chins, 
than  that  they  should  miss-behave ;  since  his- 
tory cannot  shew  ane  occasion  in  which  the 
Frasers  misbehaved ;  for,  I  thank  God,  they 
were  always  Icnown  to  be  brave. 

**  Now,  my  dear  cousin  Locheil,  you  cannot 
but  think  it  just  and  reasonable,  that  I  deliver 
my  son  to  your  care,  in  every  respect ;  and 
that  your  clan,  Cluny's,  and  mine,  should  be 
most  unite,  and  live  together  like  brethren; 
and  that  the  qtiarrell  of  the  one  should* be  the 
quarrell  of  the  other,  according  to  our  mutual 
engagements  by  word  and  write;  in  which,  1 
hope,  we  will  never  fail.  The  treacherous 
behaviour  of  the  monstrous  laird  of  Mac  Leod 
shoud  put  all  relations  and  intimate  freinds  on 
their  guard  not  to  fail  to  one  another;  for  he 
lias,  by  his  treachery  and  unnatural  behaviour, 
fixed  upon  himself  the  most  infamous  charac- 
ter of  any  man  on  earth  :  that  traitor,  instead 
of  coming"  to  this  house,  where  he  was  al- 
ways Mr.  to  join  my  son,  according  to  his 
promise,  has  marched  the  other  side  of  Kessock 
this  day  with  400  of  his  chosen  men  and  gen- 
tlemen :  1  beleive  that,  hearing  that  my  son's 
regiment  was  in  arms  in  this  country,  he  was 
aSratd  to  pass  through  it,  though  it's  the  best 
way  to,  Inverness.  His  tears  was  groundless ; 
for  I  woud  not  hurt  my  mother's  kin,  though 
it  was  in  my  power:  but  if  my  son  saw  Ithe 
laird,  I  beleive  he  wonid  shott  him,  or  bring 
him  orisoner  to  the  Prince,  because  of  his  abo- 
minaJiie  breach  of  oath  and  promises  to  him. 

<«  When  he  sent  a  little  soeakiog  gentleman 
hem  with  bis  treacherous  letters,  my  son  and 
^•rtulegg  BUMie  Uvo  MUw  aBfirars  lo  than. 


When  the  little  gentleoiao  sousht  my  anawer, 
I  told  him  to  tell  his  chief,  that  ne  was  a  traitor 
to  tlie  king,  and  a  murderer  of  my  son  and 
me,  whicb  be  might  be  sore  I  would  resent,  if 
I  was  able ;  but  that  I  would  never  black  paper 
to  a  man  that  had  so  basely  betrayed  me ;  that 
since  he  went  to  the  devill,  I  would  leave  him 
there,  and  have  no  more  to  do  with  him. 

**  Honest  Gortuleg,  who  made  up  a  company 
to  go  with  my  son,  and  who  would  be  most 
usefiill  to  him,  fell  very  ill,  eight  days  ago» 
of  his  old  distemper,  ane  inflammation  in  Uie 
kidneys,  of  which  he  had  almost  dyd  some 
years  ago  in  Lochaber,  and  many  times  aince. 
He  lies  in  the  next  room  to  me ;  we  are  both 
much  indisposedi  and  invalids.  He  joins  ms 
in  assureing  you,  and  my  dear  cousin  the  lady 
Locheil,  and  all  your  lovely  family,  of  our 
most  affectionate  bumble  duty  and  best  re- 
spects. 

"  Since  yon  are  justly  the  royal  Prince's 
great  favourite,  I  hope  you'll  be  so  kind,  dear 
cousb,  as  make  my  court  to  bis  royal  high- 
ness ;  for  though  it  is  my  misfortune  not  to 
be  able  to  follow  him,  wherever  be  goea  (which 
would  be  the  deliglit  and  honor  of  my  life,) 
yet  you  can  freely  assure  his  royal  highness^ 
that  he  has  not  a  more  faithful!  and  SttJoot 
partizan  in  Scotland:  and  though  I  am  not 
able  to  mount  a  horseback,  or  travail  a  foot, 
yet  I  have  done  his  royal  highness  more  ser- 
vice than  any  one  of  my  own  rank  in  Brittain  ; 
for  I  keep  fife  and  spirits  in  his  affairs  mora 
than  any  man  in  the  north :  and  though  the 
President  tells  me  plainly,  that  I  have  Ybrfeit 
life  and  fortune,  and  that  my  person  is  not 
safe  in  this  bouse ;  yet  1  am  naolved  to  live 
and  die  with  courage  and  resolutioo  in  ror 
king  and  royal  prince's  service ;  bat  no  death 
that  they  can  invent  can  lessen  my  sod,  or 
fright  me  from  my  duty. 

**  I  beg,  my  dear  cousin,  you  may  acquaint 
me  what  you  know  of  our  dear  cousin  Mr. 
William  Drummond  of  Bochaldy ;  for  I  can 
get  no  certain  accounts  of  him,  which  vexes 
my  soul  and  heart ;  for  he  was  one  ol  the 
men  in  the  worid  that  I  loved  most,  and  that 
loveil  me  most. 

**  1  beg  you  ten  thousand  pardons  for  this 
very  long  letter ;  but  it  is  to  ^lunisb  you  for 
your  sillence,  and  to  convince  that  I  am  always 
the  ssme  man  towards  you  and  yours. 

**  J  intreat  you  make  my  most  affectionain 
compliments  to  pay  dear  son-in-law  Cluny, — f 


with  unalterable  esteem,  attachment,  and  re- 
apect,  my  dear  laird  of  Locheil, 
*'  Beaufort^  Nov 

The  Signature  6f  this  Letter  was  torn. 

Ait,  Gen,  My  brds,  there  was  another 
letter,  which  we  take  to  be  one  of  the  four 
which  was  sent  in  that  packet ;  it  is  not  a 
very  material  one ;  and  we  shall  prodiiee  it  to 
your  lerdshipsi  rather  t»  ooiUMct  tbc  e? klenis^ 
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4ir  this  witness,  than  for  any  thingf  contained 
in  it  It  is  a  letter  to  the  late  marauis  ofTol- 
libardine,  by  the  name  of  Duke  of  Atliol. 

Sir  William  Yonge  producing  the  Letter, 
the  signature  to  which,  and  part  of  the  date, 
it  torn  off. 

Sir  W.  Yonge,  Of  whose  hand-writing  is 
Ihat  letter  ?—K.  Fraser.  My  own. 

Sir  W.  Ycnge*  By  whose  directions  did  you 
write  it?— R.  Fruser.  By  my  lord  LoYst's. 

*  Sir  YF.  YoH^,  Did  he  dictate  it  to  you  ? 
R,  Fraser.  TE^wT  word  of  it. 

Sr  W.  Yonge.  Was  the  letter  signed  by  lord 
Lovat  ? — R,  irater.  Yes,  it  was. 

Sir  W.  Yonge.  Did  you  see  my  lord  LoTSt 
aign  it  ?— K.  Frater.  Yes,  I  did. 

Sir  W.  Yonge.  Is  the  signature  torn  off? 
*  R.  Frater.  Y^. 

Sir  W.  Yongi.  Was  that  letter  sent  with 
the  others? 

R.  Frater.  It  was  sent  with  the  former  that 
Jiive  been  read. 

Sir  W.  Yonge.  Itt  the  same  packet  ? 

B.  Frater.  Yes. 

Sir  W.  Yonge.  Which  was  directed  to  the 
masterofLoTat?— A.  Frater.  Yes. 

Sir  W,  Y<mge,  For  whom  did  my  lord  LoTat 
fay  that  letter  was  designed  ? 

FL  Frater.  For  the  duke  of  Athol. 

Sir  W.  Yonge.  Who  did  he  mean  by  that  ? 

R.  Fraser.  The  marquis  of  Tullibardine, 
4lie  duke  of  Athol  that  was  abroad. 

Sir  W.  Yonge.  By  whose  order  did  you  send 
that  letter? 

R,  Frater.  By  my  lord  LeTat's  orders. 

Then  the  Letter,  N""  V.  dated  5th  December, 
1745,  was  delivered  at  the  table,  and  read  by 
tlie  Clerk,  as  follows : 

**  My  good  lord  duke ;  I  had  the  honour  to 
Moeive  two  very  ob  .  .  .  ^.  *  from  your  grace ; 
lor  which  I  give  you  *  *  .  .  .  nks ;  and  1  can 
fiieel^  asmre  your  grace  *  *  .  .  .  ness  and 
chilitys  towards  me,  have  had  *  *  .  .  .  pres- 
'BMNi  npon  me,  that  I  will  remember  *  *  .  .  . 
mys  of  my  life  with  gratitude  and  thankf  .  .  . 
Aod  your  grace  shall  always  find  me  most 
raadj  to  serve  your  person  and  family. 

*  t'  A  h^d  *be  honour  to  return  answers  to  both 
wouir  grace's  letters ;  one  by  Mr.  Mac  Donell, 
and  the  other  by  Mr.  Mac  Pnerson,  both  of  the 
mnay ;  hoi  as  the  bearer  has  the  honour  to  be 

rNir.  grace  and  is  my  relation,  and  one  whom 
trust  as  much  as  any  of  my  family,  I  have 
put  it  upon  him  to  acquaint  your  grace  of 
cveiy  thing  that  happens  in  this  country  worth 
your  while  to  hear,  since  I  had  the  honour  to 
receive  your  grace's  letters ;  which  I  am  sure 
be  will  do  very  ^[actly  and  very  faithfully ; 
lor  he  knows  every  thing  that  is  done  in 
Uda  eountry,  and  Joes  not  want  onderstand- 

ing^. 

i'  I  humbly  beg  the  continuanee  of  your 
giaea'i  goqdiiait  and  civility  i  towards  ma;  and 


be  so  just  as  to  beleive  that  I  will  remain,  whila 
f  live,  with  the  utmost  esteem,  attachment,  and 
respect.  My  good  lord  duke.  Your  grace's  nM>st 
obedient,  most  oblidged,  and  most  affectionate 
faithful  humble  servant, 
"  Beaufort,  Dec.  5,  1745." 

The  Signature  of  this  Letter  was  torn. 

Att.  Gen.  My  lords,  the  next  letter  we  beg 
leave  to  produce,  is  a  letter  from  my  lord  Lovat 
to  his  son.  Mv  lords,  your  lordships  have 
heard  already  of  a  letter  which  was  found  in 
the  box,  from  the  son  to  the  father  ;  to  which 
this  will  appear  to  be  an  answer.  The  father's 
letter  yre  shall  prove  in  tlie  same  manner  as  we 
have  done  the  others;  and  the  son's  will  be 
proved  to  be  of  bis  hand- writing,  and  to  have 
been  in  the  box,  at  the  time  it  was  examined  and 
opened,  in  the  manner  your  lordships  have 
heard. 

Att.  Gen.  Of  whose  hand-writing  is  that 
letter  ?  [Shewing  the  letter  to  the  witness.] 

R  Fraser.  It  is  of  my  own  hand- writing. 

Att.  Gen,  By  whose  orders  did  you  write 
it? 

R.  Frater.  By  my  lord  Lovat's. 

Att.  Gen.  Was  it  signed  by  my  lord  Lovatf 

R.  Frater.  It  was  not  signed. 

Att,  Gen.  Was  it  ever  sent  by  my  lord 
Lovars  order  ? — R.  Frater.  Yes. 

Att.  Gen.   To  whom  ? 

R.  Frater.    To  the  master  of  Lovat. 

Att.  Gen.  Did  iny  lord  Lovat  dictate  it  to 
you  ?— JR.  Frater.  Yes,  every  word  of  it. 

Att.  Gen,  Did  he  order  you  to  send  it  to  the 
master  of  Lovat  ? — R  Frater.  Yes,  he  did. 

Att.  Gen.  Did  lord  Lovat  frequently  order 
letters  to  be  wrote,  and  order  his  secretary  to 
send  them,  without  signinii^  them  ? 

R  Fraur,  Yes,  my  lords,  he  did. 

Att.  Gen.  Was  not  that  generally  to  people 
the  most  intimate  with  him  ? 

R.  Frater.  Yes,  only  to  his  intimates. 

X.  H.  S.  Do  you  Imow  any  thing  of  the 
sending  of  this  letter? — R  Frater.  Yes. 

L.  H.  S.  By  whom  was  it  sent  ? 

R  Frater.  By  one  of  my  lord  Lovat's  te- 
nants. 

X.  H.  5.  Was  it  sent  at  the  same  time  with 
the  packet? 

R.  Footer.  Yes,  I  believe  it  was ;  butl  am 
not  positive  as  to  the  precise  time  it  was  sent ; 
it  was  either  then,  or  a  little  afler :  if  I  was  to 
read  the  letter,  I  could  tell.  [The  witoesa 
having  looked  upon  the  letter.] 

X.  H.  S.  Does  that  enable  you  to  recollect 
when  the  letter  was  sent? 

R.  Frater.  Yes,  my  lords,  it  does ;  it  was 
sent  at  the  same  time  with  the  other  letters  that 
I  snoke  ofl 

X.  H.  S.  With  that  packet  which  has  been 
mentioned  ? — R.  Frater.  Yes. 

Att.  Gen  My  lords,  this  letter  consists  of  two 
pieces ;  one  is  a  postscript :  thmfbre  we  beg 
leave  to  aak  this  witness,  whether  the  poet- 
script  was  vrrote  by  him,  and  dictated  by  my 
lord,  and  jeat  at  the  same  time  with  the  other  t 
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R.  Fraser,    Yes,  it  was. 

Then  the  Clerk  read  Ibe  Letter,  N°  X.  at  the 
table :  which  is  as  folloivs : 

<<  My  tlcarcFt  child  ;  1  receiired  the  pleasure 
.  of  your  letter  by  the  two  expresses  that  1  sent 
to  you  the  first  or  this  month,  which  you  forgot 
to  mark  the  date  of.  It  gave  me  great  joy,  my 
dear  Simon,  to  know,  that  yuu  are  iu  perfect 
health,  and  to  see  such  a  handsome  letter  ot 
your  own  write  and  diction.  But  I  must  tell 
you,  my  dear  child,  that  you  advance  seferall 
things  in  it  that  arc  not  just,  and  that  you  can- 
not support  in  reason.  In  the  first  place,  your 
reason  fur  vour  not  writeing  to  me  before, 
siuce  1  made  my  escape  (though  1  accept  of 
vour  excuse)  was  neither  just  nor  relevant ;  for 
It  was  not  to  be  supposed,  that  either  Loudoun 
or  the  President  would  be  in  terms  with  me  so 
soon,  after  having  so  signally  affronted  them : 
but  in  the  second  place,  it  is  impossible  there 
could  be  any  terms  'twixt  lord  Loudoun,  the 
President,  and  me,  that  should  keep  tou  fVom 
writeing  to  me ;  no,  if  J  should  be  at- 
tainted :  so  vour  reason  for  not  writeing 
to  me  was  ili-tbunded.  As  to  your  adfice 
that  comes  immediately'  after  it,  in  repre- 
senting to  me,  Tliat  if  I  could  make  my 
)»cace  with  Loudoun  and  the  president,  and 
save  my  persi^n  and  estate,  that  you  would  con- 
tent yourself  with  a  thin  regiment :  this 
thougnt,  ray  dear  child,  was  not  at  all  digested, 
and  entirely  ignorant  to  my  circumstances: 
for,  in  the  first  place,  Loudoun  can  no  more 
save  ray  person  and  estate,  than  any  of  your 
sohalterii  officers  can;  nay,  they  cannot  as 
much  engage  to  make  me  free  from  prison  for 
any  time :  so  that  it  would  be  madness  for  me 
to  make  any  terms  with  them,  bat  to  speak 
civilly,  and  to  keep  myself  out  of  their  way.  But 
the  tact  is,  my  dear  child,  which  you  forgot,  or 
perhaps  that  I  did  not  take  pains  to  inform  you 
of  it,  that,  above  seven  years  ago,  I  wa^  one  of 
those  that  entered  into  a  formal  association  to 
venture  our  lives  and  fortunes  to  restore  the 
king,  and  his  ofispring;  and  we  signed  our 
mutual  engagements  for  this  purpose  with  our 
hands  and  seals,  and  sent  it  to  France  to  the 
oardinali  de  Fleury,  then  first  minister  «)f 
France,  by  the  hanils  of  Mr.  William  Drum- 
mond  of  Bochaldy.  The  cardinall  was  so 
pleased  with  it,  that  he  shewed  our  engage - 
nients  and  subscriptions  to  tiie  king  his  master, 
and  begged  of  his  majesty  to  support  us :  and  the 
Icing  desired  the  cardinall  to  assure  as  of  his 
protection,  and  that  he  would  give  us  his  assist- 
nnee  and  succours  to  restore  our  king.  When 
Mr.  Drummond  acquainted  my  own  king  of 
this  prooflfof  my  loyalty,  and  of  my  constant 
zeal  for  his  person  and  interest,  from  mv 
younger  years  till  now,  gave  me  evident  proofn 
of  his  goodness  and  favours  towards  me  since, 
■s  much  as  to  any  subject.  He  gave  Mr. 
Drummond  a  commission  to  carry  to  me  of 
generall  of  the  Highlanders,  which  I  have; 
and  sevendl  letters  writt  with  the  king's  own 


hand,  that  his  majesty  would  pay  all  the  mouey 
I  paid  Fraserdale,  and  his  creditors,  for  the 
estate  of  Lovat ;  and,  last  of  all,  the  king  wan 
so  good  as  to  give  such  a  singular  mark  of  his 
favour  to  nve,  and  to  my  family,  that  he  created 
roe  duke  of  Fraser,  &c.  and  sent  me  that  patent 
by  William  Drummond ;  of  which  I  have  ane 
authentick  copy,  signed  and  counter-signed  by 
the  king.  I  would  be  a  monster  of  ingttititnde, 
if  this  did  not  attach  me  to  his  majesty  more 
than  ever.  Bochaldy,  not  thinking  it  safe  to 
bring  the  patent  to  Britain,  left  it  with  hit 
uncle,  old  Lochiel.  at  Bnllcn  in  France,  who  is 
now  come  over  with  lord  John  Drummond  his 
collonell ;  and  1  hope  he  has  taken  my  patent 
along  with  him.  I  beg  you  may  assure  him  of 
my  most  affectionate  respects.  He  and  I  always 
lived  like  two  brothers,  and  loved  one  aD<Mber 
most  dearly.  1  am  sure  he  still  retains  affec- 
tionate sentiments  for  me,  as  I  do  for  hire.  I 
hope  he  w  ill  deliver  you  my  patent,  or  a  good 
account  of  it.  So,  ray  dear  child,  since  that 
association,  1  made  it  my  business,  wbere-ever 
I  was,  to  promote  the*  king's  interest,  and  to 
gain  and  engage  faithfull  subjects  to  serve  him ; 
so  that  I  have  done  more  against  this  govern- 
ment  than  would  hang  fifty  lords,  and  forfeit 
fift}'  estates.  I  have  therefore  nothing  for  it 
now,  hut  to  promote  every  thing  that  is  for  my 
dear  Prince's  honour  and  niterest :  and  nothing 
made  me  ever  speak  as  much  as  a  fair  word  to 
lord  Loudoun,  or  the  President,  bat  to  endea- 
vour to  save  my  person  from  prison,  since  I 
was  not  able  to  go  to  the  feild,  and  fight  for 
my  king ;  but,  since  that  is  over,  and  that  I 
have  no  safety  from  prison,  but  by  beings  in 
hills  and  woods,  and  inaccessible  placi^s,  my 
greatest  desire  under  the  sun  is,  that  you  should 
make  a  good  and  handsome  figure  in  the 
Prince's  army ;  which  I  wish,  and  am  as  anxious 
to  see  done  as  yourself,  and  would  do  as  much 
for  it  as  I  would  do  to  save  my  hfe,  or  keep 
myself  from  prison,  which  would  be  soon  deatn 
for  me :  and,  as  Loudoun  told  me  the  day  be- 
fore I  made  my  escape,  that  he  hail  as  much 
to  say  against  me  as  would  hang  all  the  Frasen 
of  my  clan,  1  have  no  reason  to  hedge  or  dis- 
semble with  any  man  of  the  goTernment :  so 
you  may  assure  yourself,  that  I  will  put  all 
icons  in  the  fire  to  send  you  bouth,  all  the  men 
thats  engaged  with  you,  and  as  many  more  ai 
I  can  get. 

**  You  are  quite  mistaken,  any  dear  chiM, 
when  you  thinlc,  that  your  comeing  north 
would  not  engage 'them  to  go  south.  I  am 
sure  it  would  do  much  more  than  my  orders ; 
for  the  tenth  man  would  not  go  this  day  at  my 
desire,  that  would  go  first  when  you  bagan  thu 
work  :  however,  I  will  be  workmg  at  them  all 
I  can. 

**  I  am  makeing  up,  with  all  the  beast  pos- 
sible, a  habitation  for  myself  in  the  house  of 
Muily;  for  that  rountry  is  the  strongest  hold 
in  Scotland ;  for  1  will  make  100  kwnI  men 
defend  it  against  all  forces  that  king  George  can 
have  in  Scotland.  Besides,  I  ordered  a  boftt  to 
be  made,  to  cany  mo  out  nA  m  Co  the  ide  of 


761] 


for  High  Treason. 


A.  D.  1746. 


[768 


Mnily,  wbeo.T  pletsc;  so  that  it  is  morally 
impracticable  (o  attack  me  in  that  couoiry, 
where  I  am  resulvetl  to  ^o^  if  possible,  next 
week,  if  my  accommodation  be  finished.  J 
kdep  Farrahne  till  I  ^o  out  of  the  country ;  for 
if  he  went  away  just  now,  when  the  people  of 
the  Aird  are  goio^  south,  and  Simon,  with 
•ome  men,  out  of  this  country,  I  would  be 
bunted  like  a  fox  by  Loudoun  up  and  down  the 
country,  which  perhaps  would  cost  me  my  life 
by  Gold  and  fatigue;  so  that  I  am  resolved  to 
•tay  at  my  dear  Gortule^'s  house,  which  I 
re<»on  my  home  as  much  as  if  1  was  at  Castle 
Domiy,  till  my  accommodation  is  made  up  at 
Glinstrafarer. 

**  I  shall  send  you  my  fine  pistols  and  fumi- 
ttire,  al^er  i  cause  put  them  up  in  a  new  port- 
mantua ;  for  it  would  be  a  pity  to  spoil  them  ; 
lor  thipy  will  be  few  so  ^ood  m  the  army.  I 
wonder  that  yoo  are  so  lonfi^  without  wnteing 
to  me  ;  for  you  may  be  sore  that  it's  a  comfort 
Ibr  me  to  bear  oflen  from  you  ;  and  when  I 
•m  a  week  without  bearing,  in  the  sitnation 
that  you  are  in  now,  you  may  beleiFe  that  I 
most  be  Tery  uneasie.  Therefore,  my  dear 
Simon,  for  Christ's  sake,  don*t  be  a  week  with- 
out writeing  to  me ;  and  let  me  know  how  all 
matters  goes  with  you,  and  what  situation  the 
Prince's  army  is  in,  and  write  encourageing 
Dews,  that  may  be  shewn  to  your  |)eopIe. 

**  I  shall  long  much  for  the  return  of  this 
eaqpress ;  and  I  ever  am,  with  great  affection. 
My  dearest  Simon,  Your  dutyfull  fkther. 

•*  January  14lb,  1746." 

'*  P.  S.  I  send  yoa  enclosed  the  four  letters 
that  you  should  haire  carried  with  you  from 
Castle  Douny,  which,  I  hope,  you  will  hare 
occasion  to  deliver  out  of  your  own  hand. 
Ydn  may  tell  the  P.  when  you  deliver  the 
letter  to  him  out  of  yonr  own  hand,  that  your 
ftther  thought  it  the  greatest  misfortune  of  his 
life;  that  his  fiickness  and  infirmitys  deprived 
him  of  the  hoiionr  of  attending  his  royal  high- 
ttess  where  -ever  he  uent ;  and  that  his  only 
comfort  DOW  is,  that  lie  is  capable  to  give  hut 
R.  H .  such  a  mark  of  his  zeal  as  to  send  you, 
ond  his  kintlreil,  to  venture  your  lives  for  him  ; 
%nd  that  he  himself  is  every  day  exposed  to  be 
made  a  prisoner,  and  be  sent  to  London,  to 
bkve  bis  head  struck  off;  since  it  can  be  easily 
proven  against  him,  that  he  has  done  more 
against  the  government  than  any  one  of  bis 
rank  in  Brittain ;  and  hbpes,  that  since,  by 
God's  help,  be  has  made  what  may  be  called  a 
miraculous  escape  out  of  the  bands  of  his  cruel  I 
lenemy,  he  will  yet  expose  liis  person,  with  his 
tword  in  bis  band,  to  serve  his  R.  H.  and  to  do 
bis  duty  before  his  eyes.  You  will  make  yonr 
coort'and  mine  to  Mr.  Murray,  as  much  as 
you  eat ;  be  is  a  very  pretty  honest  fellow ; 
tod,  I  am  very  sore,  wonUI  be  ready  to  serve 
u.  And  tell  young  Locheil,  and  John  Roy, 
that  I  expect  that  they  will  make  my  court, 
and  yours,  to  his  R.  H.  in  every  shape ;  and 
that  they  both  know  the  entire  trust  knd  confi- 
1  put  ID  them. 
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"  I  hope  your  eaptain-leivt.  is  come  home  by 
this  time;  and  it  was  very  riffht  to  send  him; 
for  he  is  certainly  one  of  the  grottiest  fellows  of 
your  clan:  Give  my  service  to  him,  and  tell 
him,  that  I  beg  of  him  to  remember  all  that  I 
spoke  to  him  about  my  patent ;  and  when  yon 
talk  seriously  with  him  about  it,  1  entreat  that 
you  both  put  all  the  irons  in  fire  you  can,  to 
make  the  thing  succeed.  I  ask  nothing  of  his 
royal  highness,  but  to  give  bis  countenance,  and 
own  publicly  what  bis  father  has  done  for  me ; 
which  if  he  refuse,  I  most  kee^  to  the  oath 
that  I  gave  before  the  duke  of  Perth,  the  earl 
of  Traquair,  Locheil,  and  other  gentlemen,  that 
first  engaged  in  the  present  project  with  me, 
that  I  would  never  draw  my  sword  till  that  was 
done.  And  I  cannot  suppose  or  iroagin,  that 
his  K.  U.  will  make  the  least  scruple  about 
it,  since  it  is  for  his  own  honour  and  interest, 
as  well  as  for  that  of  my  family.  J  beg  over 
and  over  again,  my  dear  child,  to  let  me  hear 
more  oflen  from  you:  1  give  you  my  affec- 
tionate blessing :  I  pray  God,  and  his  angells, 
that  you  may  be  preserved  in  life  and  health 
till  you  come  to  my  age.  Adieu,  my  dearest 
Simon ! 

*^  J  need  not  tell  yon  who  the  bearer  is ;  he  k 
a  very  honest  pretty  fellow ;  the  natural  head 
of  the  M*Tavish^s.  One  Of  the  deserters  goes 
in  company  with  the  bearer,  and  the  rest  of 
them  will  be  up  with  you  in  a  day  or  two,  la 
company  with  John  Dunchea's  son,  and  John, 
Thomas  Oortnfore's  son :  They  came  all  to  me 
here,  and  were  insinuating  complainta  against 
their  officers ;  but  I  would  Oot  near  them,  as 
the  settleing  the  matters  of  your  regiment  is 
your  province,  not  mine :  But  I  promised  them, 
that  you  would  use  them  well ;  and  that  they 
would  meet  not  only  with  all  manner  of  justice, 
but  with  clemency,  as  this  was  the  first  fault: 
So  I  hope  they  won't  fare  the  worse  that  I  re- 
commend them  to  you.  I  beg  yon  may  dis- 
patch the  bearer,  and  send  a  man  with  him 
liere."  ^  ' 

<*  To  the  hon.  the  Master  of  Lorat, 
commanding  a  regiment  of  Fra^rs, 
at  Perth,  or  Stirling." 

Att,  Gen.  My  lords,  it  will  now  be  neces- 
sary, that  we  should  give  your  lordships  an  ac- 
count of  the  son's  letter,  and  likewise  of  hm 
band-writing ;  and  therefore  beg  leave  to  ask 
the  witness,  whether  be  was  acquainted  with 
the  baud-writing  of  the  master  of  Lovat? 

R,  Fraser,  Yes,  I  have  seen  ^him  write  fre- 
quently. 

Att,  Gen,  Is  that  bis  hand-writing,  as  yon 
believe,  or  recollect  ? — R.  Fraser.  Yea. 

Att,  Gen.  Have  you  seen  him  write? 

H.  Fra§er.  Yes. 

X.  H.  S.  Have  you  oflen  seen  bim  write? 

R.  FroMcr.  Yes. 

Sir  W.  Yonge.  My  lords,  we  shall  now  beg 
leave  to  call  a  witness  to  prove  where  this  letter 

IS  found. 

Captain  RobeH  Dujf  called  into  Court. 
X.  H.  8.    My  kird  Lovat,  hss  yoor 
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any  objeciion  to  oiplmin  Duflf  being  sworn  as  a 
witness  ? — ^Lord  Lozat.  No,  none  at  all. 

Captain  Duff  sworn. 

Sir  If.  Yonge.  My  lords,  we  heg  lea?e  to  ask 
this  witness,  whether  he  was  present  on  board 
the  Famace,  when  my  lord  Lovat*s  strong  box 
was  opened  ? 

Captain  Duff,  Yes,  I  was  present. 

The  Letter  was  produced  to  the  witness. 

Sir  W.  Yonge.  LfOok^upon  that  paper,  and 
acquaint  my  lords,  if  thtt  paper  was  taken  out 
of  my  lortf  Lovat's  strong  box  at  that  time. 
Look  it  all  over,  and  be  positire,  if  you  can. 

Captain  Duff  looks  over  the  Letter. 

Captain  Duff.  I  saw  this  leUer  Uke n  out  of 
lord  LoTat*s  strong  box. 

Sir  W.  Yange,  Was  that  letter  taken  ont  in 
the  presence  of  the  lord  Lotat? 

Captain  Duff.  Yes,  it  was. 

Sir  VT.  Yonge.  Did  mv  lord  LoTst  sajr  any 
thing  about  that  letter  at  that  tima  f  Or  did  aby 
ho4y  else  sav  any  thing  about  itf 

Captain  Duff.  I  spoke  to  my  lord  Lovat 
then,  and  told  him,  that  1  believed  that  letter 
was  not  designed  to  fall  into  my  bands. 

Sir  W.  Yonge.  Did  h>rd  Lorat  make  any  an- 
swer to  yon  ? 

Captain  Duff.  My  lord  Lovat  made  no  an- 
swer that  I  can  remember. 

Sir  John  Strunge.  My  lords,  one  witness  is 
enough  to  prove  this  fact ;  but  Campbell  has 
also  told  your  lordships,  that  he  took  this  letter 
4»utof  thebox. 

Then  the  Letter,  N"*.  JX.  was  delivered  in  at 
the  table,  and  read  by  the  Clerk,  as  follows: 

N*.  IX. 

This  Letter  is  directed  to  the  right  hon. 
Simon  lord  Fraserof  Lovat. 

«  My  Dr.  Papa  ;  Stratherick. 

*<  I  received  this*  day  the  pleasure  of  your 
lo'ps  letter  of  the  Ist.  I  am  very  glad  you 
have  no  complaints  of  your  health,  notwith- 
standing the  fatigue  you  have  of  late  under- 
gone in  your  escape  from  Inverness,  which 
^ve  every  hod;^  here  great  joy.  The  reason 
jof  m  V  not  wjritmg  your  lo'p  by  tlie  express  I 
jKnt  last  was,  that  I  did  not  know  but  you 
might  be  on  terms  with  lord  Loudon  and  the 
.Plrntdent,  afWr  makeing  Tour  escape. 

*'  I'm  as  sorry  at  my  bad  success  with  the 
commanders  here,  as  your  lo*p  can  be ;  bnt 
there  is  no  help  for  it :  Nor  were  they  altoge- 
ther to  blame,  as  the  Princell  sudden  return  to 
Scotland  made  it  dangerous  for  them  to  take 
any  step  of  consequence,  without  his  particular 
orders ;  and  these  they  had  in  a  very  few  days 
afler  I  came  to  Perth ;  and  the  orders  were, 
that  they  should  all  march  directlv  to  Sterling. 
This,  your  lo'p  sees,  put  it  out  of  their  power 
to  march  northward:  But  as  1  saw  your  lo'ps 
safety,  and  the  king's  interest,  required  an  ez- 
pedition  to  the  nortb|  1  tef^  no  atone  ontutned 


to  bi'ing  it  about :  I  therefore,  immediately 
upon  hearing  of  tbe  Prince's  being  at  Glasgow, 
dispatched  my  captain-lieutenant  (who  was  of 
great  use  in  urging  this  matter  to  the  people  at 
Perth)  to  Glasgow,  to  negotiate  the  affair  there. 
He  is  not  as  yet  returned;  hot  I  make  no 
doubt,  how  soon  the  affair  at  Sterling  is  ended, 
but  a  proper  body  of  troops  ....  ordered  to 
clear  the  north,  and  sooner  the  art .  •  •  •  an 
cannot  bring  it  about. 

'<  As  to  your  lo'ps  conduct  in  the  roeaii  time, 
if  I  miffht  give  an  advice,  it  would  be,  not  to 
lose  on  both  sides :  I  am  far  from  meaning  by 
this,  that  vou  should  come  to  Perth ;  so  far 
from  it,  that  provided  your  lo'p  could  make 
conditions  for  your  own  person  and  estate, 
with  I'd  Loudon,  and  the  President,  I  should  be 
content  with  a  thin  regiment ;  but  in  case  they 
have  neither  authority  or  inclination  to  give  this, 
I  humbly  think  you  should  immediately  Gome 
to  a  resolution,  and  put  it  in  execution :  For,  if 
your  lo'^  cUo  do  not  all  immediately  join  the 
Prince,  the  cause  will  soon  be  found  out  I 
would  not  much  care  if  your  lo'ps'  person  and 
estate  were  preserv'd  by  their  stay ;  but  it  wiU 
be  hard,  if  it  does  not  better  year  oonditioo  wiik 
the  government,  when  it  must  evidently  make 
it  worse  with  the  Prince. — Pm  sorry  for  the 
opinion  your  lo'p  has  of  tbe  two  Charles's:  I 
tealy  think  you  wrong  them ;  but,  though 
they  had  all  the  inclination  in  the  world,  your 
lo'p  knows,  you  always  accns'd  me  of  not  h^ 
ing  very  suqject  to  advice.  As  to  what  a'r 
Arch*d  Grant  writes  of  Inveralachie,  I  have 
all  the  reason  in  the  world  to  believe  this  a 
very  great  falshood,  and  Pm  surprised  your 
k>'p  should  give  any  notice  Jto  it  As  to  n^ 
going  to  Sterling,  if  it  was  the  people  at  Perth 
that  were  to  command  in  that  expedition,  your 
lo'p  . . . .  ry  right,  and  I  would  be  quite  a  cira- 
ver  . . .  .  your  argument ;  but  the  Prince's 
positive  orders  to  us  all,  his  comeing  there  him- 
self to  command  us,  and  venture  his  person 
with  us,  in  my  opinion,  quite  alters  the- lease. 
As  to  my  going  north,  I  know  your  lo'ps  influ- 
ence over  your  clan  too  well,  to  think,  that, 
where  your  orders  fail,  my  presence  will  have 
any  weight.  I'm  certain  your  commands^ 
tho'  only  intimate  by  your  oflicers,  will  do  in  a 
day  nnore  than  my  presence  would  in  a  week  ; 
and,  Pm  persuaded  tliat  your  people  will  come 
up  to  a  man,  if  yen  order  them ;  and,  if  you 
do  not,  that  they  will  stay  at  home ;  so  that 
their  comeing,  or  not,  entirely  depends  on  your 
lo'p.  Besides,  my  going  north  at  this  time  . . 
u'd  kMk  a  little  odd,  when  the  Prinoe  is  co  . . . 
Scotland,  has  sent  us  his  positive  orders,  let  us. 
know,  that  he  himself  is  to  eome  and  coai«> 
mand  us  in  person,  that  I  should,  at  such  a 
critical  time,  run  home,  would  look  Ul ;  an4 
the  pretext  (as  it  wouM  be  called)  of  r  ...  ing 
men,  won'd  not  screen  me  from  an  impotation 
your  lo'p,  Pm  tore,  woukl  alwise  wisD  me  to 
shun.  These  ressons,  I  dsre  say,  convince 
your  lo'p,  that  my  going  nerth  is  not  only  un- 
neocasary,  but  very  improper,  at  this  time. 

«( All  your  lo'pe  fr..^iis  here  join  me  ioL 
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wUliio;  ihal  yODr  In'p  ii»y  liie  Ibr  miiiy 
yeirMo  terre  your  kiD!;»id  cvuDlry 


jrurw  >vr*is  ji>ur  biu:;  muu  uvuu 

fretl  aSeciioD,  Yoiula'pi  duUrul 


turn  in 
■    Lord 

High  Stewtrd  kdid^  back  tu  hw  chair,  tlit 
House  WM  odjoumrd  acconlin);!;  :  Anil  then 
(he  LodIb  anJ  othen  retunicti  io  the  ndm 
order  u  before. 


Ordered,  Tbit  Ihii  Houte  will  jirocced  fur- 
lb«r  ID  (he  TritI  orSiinon  lord  LoTit  on  Mon- 
day next,  in  \Ve«lminBler-hall,  at  II  o'clock 
in  the  fbrenooo :   And 

A  Menage  wai  trnt  to  the  Houae  of  Cnm- 
BMM,  bv  IHr,  Spicer  and  Mr.  £d<*arJa  to  ac- 
qatint  tnem  IherewitI). 

Oidertd,  That  the  lieuleaant  of  (be  Tower 
of  LoodoD,  or  Ilia  deputy,  do  take  back  the  laid 
lord  Loral,  and  bring  biin  again  to  the  har  of 
tfaa  Hoiuc  in'  We«  mi  niter- ball,  on  Monda; 
MXt,  at  11  o'clock  in  Ibe  fnreuoou. 


Tbb  Firra  D«t. 
Uimday,  tiarch  Ifi,  174G. 

About  11  o'clock  in  the  forenoon  the  Lorda 
Ud  Othera  came  from  the  Chamber  of  Parlia- 
BMBt,  ia  the  nme  order  ii  od  Monday  lut, 
■KM  WcHnuMter-tiall ;  where  the  Commona, 
Md  tbeii  Hana^n,  were  in  the  aeata  prepared 
Ar  tbem  re«pe«utely,  ai  beJbrc :  and  the  Lorda 
took  lb«r  placea  in  the  eoart,  and  the  Lord 
Bigh  Steward  in  hii  chair. 
'L.H.S.  TheHoiueiaraumed.  Ia  it  your 
tordihipa'  pleaaure  that  the  judgea  bare  feare 
toWeoreredf — lorib.  Ay,  ay. 

Tben  the  aerjeant  at  arms  made  proeUma- 
lioafbraileace,  and  afterwards  the  foUowing 
protiamaiion : 

'  Stn.  at  Armi.  Oyes,  Oyea,  Oyt»\  Lieu- 
taaanl  of  the  Tower  of  London,  liring  forth 
yovr  priaonet  %mon  lord  Lofat  to  the  bar, 
puraiiaiit  to  the  order  of  the  Honae  of  Lords  tu 
jon  directed. 

Th«  depDiy  gortmor  of  the  Tower  brought 
Ihc  prisoner  to  the  bar,  in  the  like  form  ai 
bcfbre :  and  then  he  kneeled  down, 

X.  H.  S.    Your  lordship  may  rise. 

The  Lord  High  Steward  asked  leare  to  go 
down  to  the  table ;  And  went  accordingly. 

L.  B.  S.  OmUetHn  of  the  Hobm  of  Com- 
■BOna,  yon  may  proceed  in  your  evidence. 

Sir  W.  rtnge.  My  lords,  we  beg  leara  to 
MM  Bobert  Fraser  again. 

Robtrt  f  rater  called  into  Court. 

Kr  W.  YoHgf.  Hy  lords,  ha  baa  been  al- 
md/  aworn;    [and  chewing  the  witness  a 
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letter]  took  upon  that  letter ;  and  acquaint  their 
lDidihi|is  of  whose  hand* writing  it  is. 

R.  t'rour.  It  is  mine  ill  was  wrote  by  me.' 

Sir  W.  Yvngt,  By  whose  order  did  you 
wntti(7 

R.  Frater,  By  my  lord  Loral's  order. 

Sir  W.  Yongt.  Wat  ii  dictated  by  my  Ion) 
Loral  T—R.  Prater.  Erery  word  of  it. 

8irK'.  Yongt.  lsitsii:Dedf 

R.  Frater,  It  is  not  signed. 

Sir  W.  Yonee,  Did  you  send  that  letter  t* 
any  body  ? 

R.  Frater.  Yes;  it  nastent  Irom  Gerluleg 
to  ihe  muter  of  Ixirat,  at  InTerneu. 

Sir  ir.  Yoagc.  By  whoae  order  did  you 
send  that  letter? 

R.  Frater,    By  my  lord  Loral's  order. 

Tben  the  Letter,  N*  XI.  was  delivered  in, 
and  read  by  the  clerk  at  the  table,  as  follows. 

N-XI. 

"  My  dearest  rbild ;  Gortulegg  came  homa 
last  niglil,  wilb  Inreralacby'a  brother,  and  Iha 
two  Sandy's,  Fairfeild'a son,  and  mine:  and  I 
am  i;IbJ  to  know,  that  you  are  in  perfect 
health  ;  whicli,  you  may  be  sore,  I  wish  tba 
continuance  ol'.  I  am  sure,  for  all  Sandy's  re- 
luciancy  to  come  to  thia  country,  he  will  b* 
belter  pleaaed  with  it  than  any  where  else ; 
for  he  ha*  his  commerade,  Gartuleg'i  son,  tc 
Irarell  up  and  down  with  biin  ;  and  I  shall  not  - 
desire  him  stay  ane  honr  in  theboaDe  but 
when  he  pleases. 

"  My  coHtin  ftlr.  Willisra  Fraser  tells  me, 
that  the  Prince  sent  notice  to  sir  Alexander 
Bennerman,  by  sir  John  M'Dauell,  that  he 
would  go  some  of  these  days,  and  veiw  ray  coun- 
try of  the  Aird,  and  fish  salmon  upon  my  rirer 
of  Beauly :  1  do  not  much  caret  that  great 
honour  at  this  time,  as  my  house  is  quite  out 
of  order,  and  that  lam  not  at  home  myself,  nor 
you  :  howerer,  if  the  Prince  takes  the  fkncy  to 
go,  you  most  oSer  to  go  along  with  him,  anf 
offer  him  a  glass  of  wine,  and  uiy  cold  meat 
yon  can  get  (here.  I  shall  send  Sandy  Doan 
oter  immediately,  if  you  think  that  tlie  Prinea 
ia  to  go :  BO  I  bare  ordered  die  glyd  pmt  to  be 
here  predaely  III  is  night. 

■'  Mr.  William  Fraser  saya,  that  sir  Alex, 
Bennerman  will  not  gire  his  answer  to  sir  John 
H-Donell,  till  he  return,  about  the  Prince's 
going  to  Beaulbrt ;  and  that  cannot  be  before 
Satunlaj  morning.  So  I  b^,  iny  deareat 
child,  you  may  consider  seriously  of  this,  not 
l«  let  us  be  affronted  -,  for  after  air  Alexander, 
and  other  gentlemen,  were  eatertaln'd  at  yogc 
houie,  if  the  Prince  should  go,  and  meet  with 
'  no  raception,  it  will  be  ane  eflVoni,  and  a  stain 
'  upon  you  and  ma  while  we  brealh  :  So,  my 
deateai  child,  don't  negleet  this ;  for  it  is  imely 
of  greater  conse4)aence  to  onr  honour  than  you 
can  imaeine,  tho'  in  itself  it's  but  a  maggot: 
But,  I  tanoy,  since  Cuntbedand  is  comeing  M 
near,  (hat  those  fancyi  will  be  out  of  bis  liead. 
However,  I  beg  yon  may  not  neglect  to  ac- 
qaaiu  me  (if  it  wu  by  tat  exprve)  when  yon 
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an  rigbily  infornaed,  thil  tha  Prince  ii  gmag 
there.  I  nare  been  estrcmmly  b«d  thew  fonr 
dayi  p«it  with  a  fever  bdJ  a  cough ;  but,  I 
tbtnk  God,  lam  better  liace  jenerday  afW' 
■MOD.  I  (hill  be  glad  to  aee  yuu  here,  if  yon 
think  ilprofier,  for  MBhortor  ulong  ttioiaaa 
joa  plcaie.  Alt  in  tbii  family  offer  you  their 
contptiiaeDts  :  And  I  eTer  am,  iDure  than  I  ctD 
«s|iresa,  My  dvareit  cliiki.  Your  moM  aflect'd 
and  dulifull  father." 

•'  March  lOih,  1746." 

■'P.  S.  The  Prince'i  reason  for  ffoinfT  to  mv 
bouae  is,  to  Bce  a  Eilmon  kill'd  with  Uierud, 
which  he  Defer  saw  belbre;  and  if  propi 
that  fiDcy,  be  moil  not  be  diMppoinied. 
long  to  btar  from  you,  by  ihc  c')  d  poit,  aoroe 
time  Ibis  oiitht.  I  bej;,  my  dear  diMd,  you 
mtj  aend  nie  any  news  you  ttate.  from  the 
eaat,  and  froui  the  north,  and  froin  llie  aauih." 

Lord  Halifoj-  My  lordi,  I  sbnuld  be  lorry 
to  aak  any  questions  thai  mi|{ht  interrupt  the 
Blanagen  of  the  IJouh:  of  Commons  id  their 
prMCedinii^.  1  8bou)i]  likewise  be  lurry,  that 
my  qnevtioiu  should  be  asked  by  me  thai 
rilMilu,  in  any  degree,  preclude  tha  Dd>le  lord 
'  U  (he  bar  from  aoy  delence  he  should  think 
proper  to  make  ;  but,  my  lords,  as  tbe  answer, 
'  U  cuniequence  of  my  question,  will  thoroughly 
establish,  or  eke  greatly  diminish  the  credit 
which  your  lordshi|it  may  give  tu  this  evidence; 
therefore  I  think  it  my  duty  lo  aak,  whether, 
after  the  writing  of  tins  letter,  my  lord  I^otat 
did  himself  read  the  letter,  and  approve  of  it  J 
And  1  look  uj>on  it,  tliis  would  he  a  oeceasary 
question  (o  aak,  in  regard  to  all  the  other 
letters  which  have  beeo,  or  ahall  be,  produced. 

H.  Friucr.  I  never  did  write  a  letter  from 
iny  lord  Lovat,  but  I  first  made  ■  acraul,  or  a 
draught  of  il ;  and  whenever  it  was  ti'ans- 
cribed  upoD  clean  paper,  il  wa«  alwaya  read  to 
my  lordliovat. 

L.  U.  S.  Repeat  what  you  taid  just  now 
■loud. 

A.  Frour.  I  fitil  made  a  acraul  or  draught 
of  all  the  letter*  that  f  wrote  fur  his  lordship, 
and  afterwards  transctibedi  ihem  upon  gilt 
paper,  and  then  read  Ihem  every  won!  to  ^ia 
lordship.  SometiroeB  my  lord  rcu)  tliem  him- 
■elf,  and  somalimes  I  read  tliem  to  him. 

L.  H.  S,  Upon  your  oath,  when  you  read 
Uy  letter  to  my  lord  Loval,  after  il  bail  been 
watten  over  fmr,  did  you  read  il  truly  as  it  was 
vrilteo,  word  for  ironl  f 

H.  Frater.  Yes,  word  for  word, 


Sir  W.  Yonge.  Look  upon  that  tetter,  and 
tall  my  lords  of  whose  band- writing  it  is. 

R.  Frater.  It  wa*  written  by  my  own  hand. 

Hir  IV.  Yange.  lUy  lords,  we  have  done  Kith 
this  witness  fur  the  [ircsent. 

II.  H.  S.  Ny  lord  Loval,  would  you  now 
uk  thia  witness  any  IsTibcr  questions  t 

lAird  Lnat.  No ;  1  hope  to  convince  iheM 
geoUemeo,  Hat  no  foohnan  alioold  gm  en- 


dit  lo  bis  evidence.  [Then  the  witntea  with- 
drew.] 

Alt.  Gen.  My  lords,  we  hoc  that  Mr.  JohD' 
Murray  of  Brooghtnn,  may  be  called  in  aifsio. 
Mr.  Marrag  called  into  Coart. 

Alt.  Gtn.  My  lords,  be  has  hero  alreadj- 
awom.  We  pray,  tny  lords,  that  thia  witness 
may  be  shewn  the  letter,  N°  1 1 1,  that  waa  read 
hi  yow  lordsbipa  before,  and  thai  was  proveil 
to  hive  been  wriiieo  by  uiy  lord  Loval  lo  Air. 
Hurtay. 

The  Letter,  No.  IIL  waa  shewn  to  the  wit- 

Att.  Gtn.  Do  you  rsmember  ever  to  have 
seen  that  letter  bcforer 

/.  Jlfurrav  '  am  sorry  to  say,  thai  I  re- 
ceived Ibis  Tetter  at  Inverness,  in  the  cud  of 
February,  or  heginoiDgof  Uarvb,  by  tlie  lianda 
of  Mr.  Fraser  of  Gorlulcg. 

Att.  Gen.  Mr.  Murray  says.  He  is  sorry  to 
have  received  it ;  but  I  desire  lu  aak  him,  if  be 
did  in  fact  receive  it? 

J.  Murray.  I  did  receive  il,  at  Iiivcmess. 

All.  Gra.  My  lords,  we  pray,  that  the 
letter  written  by  the  Pretender's  sou  to  my  lord 
Lovat,  may  b«  sbewn  to  Mr.  Miirrav.  Thn 
use  which  we  shall  nuke  of  it,  we  shall  explain 
to  your  lordships  by.snd-bye. 

The  Letter,  No.  VI.  was  accordingly  shewn 
lo  Mr.  Murray. 

Att,  Gen.  or  whose  hand-wrilln;  is  tha 
name  at  the  bottom  of  that  letter* 


All.  Gen.    The  whole  lettcrF 

J.  Murray.    Yes. 

Alt,  Gtn.  Both  the  body  and  the  aubscrip* 
lion  ? — J*.  Murray.    Yea. 

Alt.  Gen.  Is  il  directed  to  any  body  f 

J.  Murray.    For  the  lord  Loral. 

Atl.Gen,  Is  that  direction  also  Iba  ntnt 
baod-wHtiog? 

J.  Murray.  The  same  hand. 

All.  Oat.  Do  you  knoir  if  that  letter  waa 
ever  apnt  ? 

J.  Murray.  This  letter  was  delivered,  to- 
gether with  the  other  leiters,  to  Hugh  Fiver, 
at  Glasgow. 

Att.  Gen,   By  whom  was  il   delivered  to 

J.  Murray.  By  me.  to  the  best  of  my  re* 
membriince. 

Att.  Gen.  Wu  it,  or  waa  il  not,  sent  and  de- 
livered  by  tie  direction  of  the  young  Preten- 
der?— J,  Murrey.  It  was  by  his  direction. 

All.  Gen.  Wbai  was  it  delivered  to  Hagfa 
Fraser  for  t 

J.  Murray.  It  waa  delivered  to  bim,  to  for- 
ward to  my  lord  Lovat. 

X.  U.  S.    Have  you  ever  seen  ibc  Pre- 


tender's eldest  son  write  ? 

J.  MuTOy.    Veiy  olien. 

L.  H.  S.  Upon  thai  knowladg^  you  have  of 
his  haDd-writing,  do  you,  upon  your  oath,  be- 
lief e  Uut  leucr  M  be  of  Ilia  kand-wriliiwr 
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J.  Mmrray,  Yet ;  I  irat  present  in  the  room 
when  be  wrote  it. 

Then  the  Witness  was  shewn  another  Letter 
bj  fir  William  Yongc,  No.  Vll. 

Sir  W,  Yonge,   Who  was  that  letter  wrote 

J.  Murray.  This  letter  was  wrote  by  Came- 
ron of  Loebiel. 

Sir  W.  Yoffge,  By  whose  order  was  it  wrote? 

/.  Murray.  It  was  Wrote  by  the  direction  of 
the  young  Pretender  himself. 

Sir  W.  Yonge.  W  as  that  letter  signed  ?  and 
by  whom  ? 

J.  Murray,  The  letter  was  sifrned  by  Came- 
ron of  Locliiel,  Mac  Pherson  of  Clunic,  and 
by  myself. 

^  Sir  W.  Yonge.  To  whom  was  that  letter 
directed  ?  Or,  is  there  any  direction  or  ad- 
dress to  it  ? 

J.  Murray.  No ;  there  is  none. 

Sir  W.  Yonge,  To  whom  was  it  intended  to 
be  sent  ? 

J.  Murray.  To  my  lord  Lorat. 

Sir  W.  Yonge.  Was  it,  or  was  it  not,  delifered 
to  any  body  to  be  sent  to  my  lord  ? 

J.  Murray.  Yes ;  <t  was  delivered  to  Hugh 
Fraser. 

'  Sir  W.  Yonge,  At  the  same  time  with  the 
letter  from  the  Pretender's  son  ? 

J.  Murray.  Yes ;  at  the  same  time,  and  in 
the  same  packet. 

Sir  J.  Strange,  What  is  the  reason  why  it 
was  not  addressed  ? 

/.  Murray.  The  reason  why  it  was  not  ad- 
dressed was,  that  Hugh  Fraser  asked,  If  there 
was  a  patent  granted  by  the  Pretender  to  create 
my  lord  Lorat  a  duke  f  To  which  LochicI  an- 
•frered,  That  if  there  was  any  such  patent,  it 
was  in  the  hands  of  his  lather  John  Cameron, 
who  was  then  at  Dunblain ;  and  therefore  that 
jpscket  was  not  addressed,  because  it  was  not 
tlMO  known,  whether  there  was  such  a  patent, 
or  no :  and  it  was  leA  without  any  direction, 
till  Hugh  Fraser  should  enquire,  whetlier  there 
was  any  patent  of  duke,  or  not 

Sir  /.  Strange,  Are  you  acquainted  ;vith  Ca- 
ineroD  of  Lochiers  hand-writing,  or  not  ? 

J.  Murrmfu  Perfectly  well. 

Sir  /.  Strange.  Were  you  present  when  that 
letter  was  written,  or  no  r 

J.  Murray.  There  was  none  present  but 
Cameron  of  Lochiel,  Mac  Pherson  of  Clunie, 
«nd  J. 

Sir  J.  Strange.  Did  yon  see  them  sign  that 
letter? — J.  Murray.  Ves;  I  did. 

Att.  Gen.  M  v  lords,  1  mentioned  to  your 
lonUliips,  that  1  would  explain  the  use  in- 
tended to  be  made  of  these  two  letters.  Your 
lordabipa  have  observed,  that  among  the  seve- 
ral species  of  treason  charged  by  the  Articles 
upon  the  prisoner  at  the  bar,  one  of  them  is, 
bis  corresponding  with  the  Pretender's  son, 
and  likewise  with  persons  employed  by  him. 
BIy  lords,  in  order  to  shew  a  correspondence  be- 
tween  the  prisoner  and  the  Pretemler*s  son, 
tad  4^e  persons  named  ia  that  letter,  we  have 
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shewn  in  evidence,  that  the  prisoner  at  the 
bar  had  an  interview  with  Cameron  of  Lochiel, 
Mac  Pherson  of  Clunie,  and  Mr.  Murray ; 
which  is  one  kind  of  correspondence :  and,  my 
lords,  it  is  material  to  shew,  that  those  persons, 
with  whom  the  noble  lord  at  the  bar  thus  cor- 
responded, were  persons  employed  by  the  Pre- 
tender's son,  it  being,  by  an  act  of  the  17th  of 
bis-present  majesty,  made  expressly  high-trea- 
son to  correspond  with  any  persons  employed 
by  the  Pretender's  son.  My  lords,  the  first 
letter  now  mentioned  is  a  letter  wrote  by  the 
Pretender's  son  to  my  lord  Lovat ;  in  wbichf 

J^oor  lordships  will  find,  he  refers  to  another 
etter,  which  is  the  second  letter  produced  to 
your  lordships,  as  a  letter  written  by  bis  order; 
and  containing  his  sense.  Your  lordships  have 
heard  from  Mr.  Murray,  that  the  first  letter  wae 
written  by  the  Pretender's  son,  and  that  the 
second  was  written  by  his  onler;  and  that 
proves  expressly,  thai  the  persons  by  whom 
they  were  written,  were  persons  employed  by 
the  Pretender ;  and  consequently,  any  persons 
correspond inpf  with  them  \iere  guilty  of  high- 
treason  withm  the  meaning  of  the  act:  we 
therefore  pray,  that  the  letters  may  be  read. 
We  do  not  offer  them  as  letters  received  by  my 
lord  Lovat,  but  as  letters  written  by  persona 
employed  by  the  t'retender's  son.  The  first  is 
proved  to  be  written  by  the  Pretender's  soa 
liimself,  and  the  second  by  his  direction. 

Then  tlie  Letter,  dated  the  2nd  of  January, 
1746,  signed  Charles  P.  R.  was  delivered  in, 
and  read  by  the  Clerk  at  the  table ;  as  was  also 
the  other  Letter  of  the  same  date,  from  Cameron 
of  Lochiel,  Mac  Pherson  of  CJuoie,  and  Mr. 
Murray  :  which  said  Letters  are  as  follow : 

N**.  VL 

"  Glascow,  Jan.  ye  '2d,  1746. 

<<  I  have  just  now  read  a  letter  written  tp 
you,  by  Lochiel,  Cluny,  and  Murray  ;  and 
yon  may  depend  on  its  rontatning  my  true 
sentiments,  as  much  as  if  it  was  all  wnt  with 
my  own  hand.  I  shall  only  add  to  it,  that  you 
cannot  do  me  either  more  pleasure,  or  more 
service,  than  by  coming  to  join  nic  out  of  hand ; 
and  thf^  you  need  doubt  as  little  as  I  do  of 
our  being  perfectly  satisfied  with  one  another. 

«  For  the  lord  Lovat.  Charles,  P.  ii.'* 

N^  vn. 

••  My  dear  lord ; — ^\''ou  need  not  be  sur- 
prised, from  the  situation  we  have  been  in  for 
some  time  past,  that  we  hove  fain  out  of  the 
way  of  wnteing;  notwithstanding  of  which, 
our  particular  love  and  affection  for  your  k)rd« 
ship,  and  family,  as  well  as  our  sincere  attach- 
ment to  our  kiii^  and  conntrey,  seems  to  ren- 
der itt  absoluiely  necessary  to  give  your  lord- 
ship the  trouble  of  this  letter. 

^*  We  are  no  strangers  to  the  great  pain  and 
trouble  your  lordship  had  taken  to  persuade 
Mac  Leod  and  sir  Alexi^nder  to  act  that  part, 
which  was  so  consistent  with  their  honour  and 
interest,  and|  if  we  may  Tentot^  to  say  tO|  the 
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▼ery  beingf  of  their  familys ;  for  3roiir  lordahip 
weu  knows,  that  upon  th«  fmlUng  or  ttandioff 
of  the  teverall  Highland  familjs  now  eogaged 
in  this  affair,  theirs  equally  depends:  For,  didwe 
fini)  in  oor  attempt,  and  the  oonqoeror  pro?e 
•ilher  ao  weak  or  wicked,  as  to  endeaTOur  the 
eitirpatien  ofourfamilys  (whieh  perbape  woo*d 
not  profe  ao  easy  as  they  imagine,)  these  two 
ffenUemen  wouM  probably  be  taken  (open  soflM 
ndse  pretext)  into  the  general  corps  of  disaf- 
fcc^,  with  a  view  to  make  a  clean  stage  of 
the  whole :  or  allowing,  that,  from  the  scanda- 
lous activity  of  one,  and  shamefoll  indolence  of 
tlie  other,  they  were  spared ;  yet  their  distant 
and  small  influence,  in  proportion  to  the  body 
of  the  clans,  wou^d  necessarily  render  them 
inslgDilicant  to  any  party,  that  might,  from 
unforeseen  causes,  aftmrards  appear. 

**  Your  lordship's  firm  and  steady  behafiour, 
in  spite  of  all  the  underhand  dealings,  as  well 
as  open  threats,  of  the  lord  Loudon,  and  vour 
neigfobour  the  President  (who  has  rendered 
himself  a  scandall  to  all  Scotsmen,  and  a  nau- 
aeance  to  all  society,)  together  with  the  early, 

S)le  and  generous  appearance  of  the  master  of 
Tat  in  the  cause  of  his  king  and  oonntrey, 
has  not  only  gain'd  your  lordship  the  admira- 
tion of  this  island,  but  has  settlea  the  affection 
and  frieadsbip  of  the  Prince  for  your  family 
upon  »  more  firm  and  solide  foundation,  than 
we  dare  venture  to  say,  it  was  ever  on  with  any 
of  the  royall  family  of  Hteuart,  notwithstanding 
jour  lordship's  many  heavy  sufferings  in  that 
cause ;  and  this  my  hnd  we  don't  assure  yon 
from  ourselves  akme,  but  by  his  royall  high- 
iiesBspeoiall  and  repeated  orders. 

**  Now,  my  lord,  allow  us  to  congratulate  you 
upon  your  happy  escape  from  Inverness.  Had 
it  been  any  other,  we  could  not  possibly  have 
fCiven  credite  to  it,  fh>m  the  drcumstanoea  of 
the  story ;  bat  knowing  with  what  address 
lord  Lovat  has  so  often  esnricate  himsdf  from 
difliculties  unsurmountable  by  the  rest  of  man- 
kind, we  cou'd  not  allow  ourselves  to  form  the 
leaste  doubt  of  the  truth  of  it,  and  are  now 
only  in  pain  to  think  ef  the  fatigue  yon  most 
have  undergone,  and  the  danger  your  health 
inust  have  run,  in  so  sudden  a  change  of  your 
ttsuall  way  of  liveing. 

"  The  glorious  retreat  his  royall  highness 
luatle  from  within  fbursoorc  mil«  of  London, 
upon  intelligence  of  the  French  being  landed  in 
Scotland,  baveing  ade  enemy  within  SO  miles 
in  front,  and  Mr.  Wade  within  three  days 
march  of  fjancaster  in  his  rear,  plainly  shows 
what  a  great  and  enterpriseing  mmd  is  able  to 
perform.  The  unactifity  of  the  enemy  tu  not 
jharrassing  the  royall  army,  when  ao  much  in 
thrir  power,  with  the  feeble  and  weak  attack 
lliey  made  upon  our  rear  near  to  Penrith,  whare 
they  were  most  severely  handled,  makes  it 
evident  how  easy  a  game  we  wou'd  have,  did 
'  Scotsmen  act  with  that  unanimity  and  vigour, 
that  made  theu:  ancestors  so  famous  over  all 
Europe.  Prom  the  present  situation  of  the 
Prince's  army  on  this  syde  of  Forth,  who  are 
ttU  in  the  highest  spirits^  the  oawb«s  iff  the 


north  already  in  armi,  the  victonF  lord  Looie 
Gordon  has  obtain'd  over  l^Iao  Leod  and  bio 
adhereots,  the  landing  of  a  body  of  French 
troops,  with  a  fine  train  of  artillery,  the  kinga 
of  France  and  Spain  dedaceing  the  Prince  their 
ally,  and  taking  him  under  their  ^peciall  pro- 
tection, the  French  ambassador  havemg  taken  on 
hb  publie  character ;  and,  in  fine,  ane  absolute 
promise  from  the  court  of  France  of  a  descent  oC 
15,000  men  in  England,  as  by  letters  received 
e^t- and- forty  hours  agoe  from  his^  royall 
highness  the  duke  of  Albany  and  York,  anil 
from  cardinal  Tencin,  makes  itt  plain,  that  it 
now  depends  on  us  alone  to  restore  the  royall 
family  to  the  throne  of  their  ancestors,  the 
rights  and  liberties  of  the  subject,  and  Scotland 
to  that  honour  and  independency  your  lordshiii 
has  so  long  and  ardently  wish'd  for  ;  which 
httt  article  we  are  abeolutely  sure  of,  as  Scot- 
land, in  the  worat  of  eventa,  must  be  ours. 

**  And  now,  my  lord,  the  only  proper  means 
that^appeara  to  us,  in  common  with  all  the 
Prince's  well-wishers,  to  bring  this  to  the 
wished-fbr  issue,  is  your  lordship's  openly  ap- 
pearinjg  in  arma,  and  joining  the  royall  stand* 
ard  ;  m  which  case,  wo  are  certain,  that  there 
is  not  a  man  beyond  the  Forth,  however  timo- 
rous or  cautious  (except  some  few  who  have 
already  destined  themselves  to  perdition,)  but 
will  ^pnr  with  the  greatest  alacrity  and 
ohearhillness.  But,  not  to  take  op  too  mnch  of 
your  lordship's  time,  what  his  reyall  highneso 
above  «ll  things  wishes  and  desires  is,  to  have 
your  lordahip  with  him  to  take  upon  you  the 
command  of  the  army ;  for  tho'  the  Prince 
knows,  that  your  lordship's  age  makes  it  im- 
poasible  for  you  to  undergo  the  drudgery  part  of 
a  generall,  yett  he  ia  sensible  that  your  advice 
and  council  will  be  of  greater  value,  than  the 
addition  ef  aeveral  thousand  men.  Tho'  your 
lordship  has  your  own  equipage,  yett  we  are 
apt  to  oelieve  the  Prince's  coach  and  six  (of 
which  he  himself  makes  no  use)  will  be  as 
convenient  a  voyture  for  your  lorasbip^  and 
the  French  ambassador,  with  lord  Pitsligo,  who 
has  been  in  itt  all  along,  won't  prove  disagree* 
able  company. 

**  In  snort,  it  is  impossible  for  us  to  give  the 
hundred  part  of  the  reasons,  that  makes  us.  so 
sensible  ef  the  absolute  necessity  of  havemg 
your  lordship  about  the  Prince's  person,  which 
yon  will  be  nilly  satisfy'd  of  at  meeting. 

**^  Thia  moment  Hugh  Fraser  is  eone  here, 
and  has  given  the  Prince  a  detail  of  your  lord- 
ship's situation,  and  that  of  the  country,  with 
the  proposall  your  lordship  sent  to  the  army 
at  Perth ;  of  which  he  approves  exceedingly, 
and  will  to-morrow  aend  orders,  by  express, 
to  hml  John  Drummond  to  meett  him  att  Ban- 
nockbom,  Saturday  first,  there  to  concert  in 
what  shape  it  shall  be  putt  in  execution,  and 
to  move  4  or  6  piece  of  cannon  towarda  Blair- 
Castle  without  delay :  but  of  this  your  lord- 
ship is  most  earnestly  entreated  not  to  men- 
tion one  word  to  any  oody,  leasta  the  makeing 
it  public  ahould  procure  the  escape  of  soroo 
fom^  who  may  otfaarwiN  be  oaloh^d  onppiiig  ; 
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and  your  lordiliiy  it  begg'd  to  cott  off  all  in- 
telUtfiyce  ffmn  tbkt  quarter. 

^  we  thall  DOW  only  beg,  that  your  lordship 
give  10  car  to  any  of*  the  etorys  spread  in  tho 
BOfth,  as  the  gazettes  have  not  contained  one 
word  of  truth  in  relation  to  us  since  we  left 
Edinr;  anddoosthejastioetobeiiere,  tbatwe 
are,  with  most  sinoere  regard*  attachment,  and 
titeem,  wisbiog  yoo  many  happy  and  psos- 
porous  new  years,  my  dear  lora,  your  lord- 
•hip's  most  obedient,  most  faithiull,  and  most 
•iBCerely  affectionate  humble  serra . .  • 
»  GUugqm^  Jan.  9, 1746." 

The  signature  of  this  letter  was  torn  off. 

'    Att.  Gca.  My  lords,  we  have  done  with  Mr. 
lilnrrav. 

X.  6.  S,  My  lord  Lorat,  would  yoa  ask  any 
questions  of  Mr.  Murrav  f 

Lord  LovaL  My  lords,  I  did  ask  your  lord- 
ships before,  if  I  might  have  liberty  to  cross- 
Mounine  the  witnesses  brought  afl;aiost  me; 
and  your  lordship  told  me,  I  might  hare  an 
Opportunity  of  doing  it,  when  I  came  to  make 
mj  defence. 

.  L*H.S.  Your  lordship  misunderstood  me : 
I  did  not  say,  that  you  would  hare  an  oppor- 
twiity  of  cross-examiniuff  any  of  the  witnesses 
produced  against  you,  when  you  came  to  make 
frour  defence;  but  that  you  were  at  liberty, 
when  the  witnesses  were  produced,  to  ask 
them  such  questions  as  you  should  think 
proper;  and  that  when  you  came  to  your  de- 
Janoe,  you  might  make  such  observations  upon 
their  eridence  as  you  should  think  fit :  but  if 
jour  lordship  has  a  mind  to  call  an  v  of  those 
aritnsssgs  in  your  defence,  which  bare  been 
pfodac^  against  you,  1  do  not  doubt  but  the 
Managers  of  the  House  of  Commons  will 
take  care  that  they  shall  attend. 

Stt  John  Strange.  My  lords,  if  the  noble 
lord  at  the  bar  will  give  notice  over  night  of 
any  of  our  witnesses,  that  he  thinks  necessary 
to  call  in  his  defence,  we  will  take  earn  that 
tbey  shall  be  in  the  way. 

JL  22.  S,  My  lord  Lovat,  would  you  now 
ask  any  question  of  Mr.  Murray  P 

Lord  LoroaL  My  k>rds,  1  shall  say  nothing 
till  I  come  to  make  my  defence,  and  then  1 
shall  hope  to  have  an  opportunity  to  say  what 
is  just  against  these  witnesses. 

Sir  Wi  Yangt,  My  lords,  we  now  beg  leave 
to  call  Robert  Fraser  again. 

Robert  Frater  called  into  Court  again. 

.  Sir  W.  Yonse  [shewing  tho  witness  a  letter. 
Ma.  XXL]  asked.  Look  ppon  that  letter,  and 
tell  my  loiuB  of  whose  hand- writing  it  is? 

H.  jFViuer.  It  is  mine. 

Sr  W.  Yonge.  By  whose  order  did  you 
writs  itr 

JL  IVvfer.    By  my  hNrd  Lovaf  s. 

Sir  W.  Yong^  Did  he  dkstate  it  toyouP 
.    £.  Fmer.  Every  word. 

Sir  IF.  FoN^  Who  is  the  letter  signed  by  P 
r  JL  Fruer.  By  my  k>rd  Lovat. 
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Ji.  Ffit$tF»  Yes. 

Sir  W.  Yonge,  To  whom  did  he  order  it  to 
be  sent? 

R»  Froier,  To  the  duke  of  Cumberland. 

X.  if.  iS.  Was  that  letter  read  over  by  v6j 
lord  Lovat,  or  was  it  read  over  by  yoo  to  him^ 
before  it  was  sent  ? 

R.  Frater,  It  was  read  over  both  by  my 
lord  Lovat,  and  by  me  to  him. 

Then  a  Letter,  N""  XXI,  signed  Lovat,  wi(h- 
ont  any  date,  was  delivered  in,  aod  read  by  the 
Clerk  at  the  table,  (being  theJLetter  to  the  Dukt 
of  Cumberlaod.aiready  printed  in  p.  714.) 

Sir  W.  Yonge,  My  lords,  we  have  dona 
with  this  witness. 

L,  H,  S.  My  lord  Lovat,  would  yoor  lord- 
ship ask  him  any  questions  ? 

Lord  Louat,    No. 

Then  the  witness,  b^  -the  dircctioo  of  tha 
Lord  High  Steward,  withdrew. 

L,  H.  S,  Gentlemen  ofihe  House  of  Com- 
mons, have  you  any  other  witnesses  to  pro* 
dace? 

Sir  W.  Yonge.  No,  my  lords,  we  have  no 
more  witnesses  to  produce. 

Sir  John  Strange.  My  lords;  The  Com- 
mons  have  now  gone  through  all  the  evideoca 
they  propose  to  lay  before  yoor  lordships  ia 
support  of  their  Impeachment ;  and  aa  that 
has  unavoidably  run  this  cause  into  a  great 
length  of  examination,  they  thiak  it  may  not 
be  improper  lo  have  the  whole  that  relates  to 
the  impeached  lord  collected  together,  and 
presented  to  your  lordships'  view,  in  as  con- 
cise a  manner  as  the  great  variety  of  circum* 
stances  that  have  attended  this  case,  wlU 
admit  of. 

This  province  is  assigned  to  me. 

And  we  choose  to  enter  upon  it  now,  at  tha 
close  of  our  evidence,  as  the  most  fair  and 
candid  way  of  proceeding,  with  regard  to  tho 
impoiched  lord ;  for — should  the  Commons 
reserve  the  summing  up,  and  obsOrving  upon 
their  evidence,  to  make  a  pari  of  the  reply  (as 
they  might  do,)  the  noble  k>rd  at  the  bar  (his 
defence  being  then  dosed)  misht  perhaps  bs 
under  some  disadvantage ;  whereas,  in  this 
way  of  proceeding,  if  any  mistake  shall  ba 
committed  in  stating  of  the  evidence,  or  any 
observations  made  upou  it  that  the  case  wOl 
not  bear,  an  opportunity  is  hereby  given  to  the 
party  accused,  to  set  it  right. 

My  lords,  the  Articles  that  have  been  read 
to  vour  lorddiips,  contain  four  distinct  chaigas 
of  bightresson. 

The  first  is,  «.'  The  compassing  and  imagin* 
ing  the  death  of  the  king." 

The  second  is,  *'  The  levying  war  against 
the  king  in  his  realm." 

The  third  is,  *<  Corresponding  with  the  Pra- 
tender  to  his  majesty's  crown.'' 

And  the  fourth  is,  <*  Corresponding  with  tha 
Pretender's  son,  and  others  employed  by  him^ 
tobesoaniployect'* 
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Tiie  two  first  of  tlicjie  Are  declared  to  be  | 
tre:i5<on.  by  the  cxprebu  words  of  the  tlatate  of 
26tli  Lilu'anl  3. 

Tlie  iliiril  is  made  treason,  by  the  13th  and 
l4th  William  J,  cap.  3,  the  words  of  which 
extend  t«i  tlic  corresponding  with  ilie  Preten- 
der, by  letters,  messages,  or  otherwise. 

The  fourth  species  of  treason  is  against  the 
statute  of  17th  George  S,  cap.  39,  which 
makes  it  treason  t(»  correspond  with  the  Pre- 
tentlor's  son,  or  others  employed  by  him, 
knowing  them  to  l»e  so  employed. 

As  1  have  no  imacfination  that  any  doubt 
can  arise,  whether,  when  the  matters  of  fact 
arc  proved  to  your  lordships'  satisfaction,  the 
rase  will  notcimie  ivithiu  the  proTisioni  of  these 
laws,  I  shall  forbear  enterin};  into  any  ari^* 
tncnt  upon  them ;  and  shall  only  say,  That, 
aIihou£>h  the  Articles  hare  charged  the  first 
sort  of  treason,  in  the  precise  words  of  the 
statute  of  25  £.  3,  which  are,  **  compaasingf 
and  imagining  the  death  of  the  king,"  yet  the 
law  does  not  require  evidence  of  actually  ac- 
complishing so  horrid  a  crime ;  for  that  sacred 
life  is  so  guarded,  that  the  bare  going  about,  or 
contriving  so  iiagitious  a  scheme,  is  sufficient 
to  constitute  this  great  offence,  provided  those 
purposes  are  manifested  by  overt  acts. 

And  that,  altliongh  levymg  of  war  is  a  dis- 
tinct branch  of  higli-treason,  yet  it  is  also  an 
overt  act  of  the  former  species,  **  That  of  com- 
passing and  imagining  the  death  of  the  king." 

My  lords,  in  stating  this  evidence  to  your 
lordships,  I  can  no  way  do  it  so  intelligibly,  as 
by  following  the  example  of  the  learned 
manager  who  opened  the  nature  of  the  case, 
and  divided  it  into  three  distinct  periods  of 
time. 

The  first  period  contains  the  behaviour  of  the 
in'pcHched  lord,  before  the  landing  of  the  Pre- 
tondtn's  sou  in  Scotland,  in  the  month  of  July 
1745. 

The  second  period  includes  the  facts  proved 
to  have  been  cominitlod  by  the  noble  lord  at 
the  bar,  fiom  the  time  of  the  Pretender's  son's 
landing,  to  the  battle  of  Culloden. 

And  the  third  period  relates  to  what  hap- 
pened afterwards,  to  the  time  of  my  lord 
Lovat's  being  sent  up,  and  committed  to  the 
Tower. 

As  to  the  first  period  of  time,  your  lordships 
•re  pleased  to  observe,  that  our  evidence  goes 
so  far  back  as  the  year  1719. 

And,  ray  lords,  we  chose  to  take  it  up  there, 
because,  in  the  noble  lord's  Answer,  he  values 
himself  much  upon,  **  Having  given,  in  the 
year  1715,  the  strongest  proofs  of  his  zeal  for, 
and  attachment  to  his  late  majesty,  and  the 
succession  of  the  crown  in  bis  illustrious  fami- 
ly* against  such  as  had  undertaken  the  destmc- 
lion  of  both :  and  now  laments  his  misfortune, 
to  have  his  fidelity  questioned,  at  the  end  of  his 
days,  when  near  vfrom  out  with  age  and  in- 
firmities ;  and  to  be  charged  \vith  intending  the 
subversion  of  a  government  he  had,  in  the 
strength  and  vigour  of  his  age,  exerted  his  ot- 
most  power  and  address  to  lopport" 


My  lords,  I  have  faithfnUj  rehearsed  Uie 
words  of  this  Answer,  which  1  thuik  made  it 
necessary  for  the  Commons  to  shew,  that  the 
noble  lord's  engaging,  in  the  late  rebeUion, 
was  not  the  effect  of  dotage,  or  through  the 
constraint,  or  by  the  imposition  of  others  ;  hut 
proceeded  from  a  long  and  deep-rooted  prin- 
ciple of  dbaffection  to  t£e  Protestant  Sucoession, 
and  of  attachment  to  tlie  cause  of  the  Pre* 
tender. 

To  begin  then,  at  the  year  1719 : 

Air.  Chevis,  a  near  neiglibour  of  the  im* 
peached  lord,  has  sworn.  That  the  noble  lord 
told  him,  that,  in  the  year  1719,  when  an  in- 
vasion was  attempted  by  Spain  upon  Scotland, 
and  loni  Seaforth  was  raising  his  men  in  fiivoor 
of  the  Pretender,  he  (lord  Xiovat)  wrote  a  let^ 
ter  to  lord  Seaforth,  to  acqoaiut  him,  that  lord 
Lovat  would  join  him  witfi  his  clan :  That  thi# 
letter  was  delivered  to  lord  Seaforth,  after  it 
had  been  first  shewn  to  one  Chisholm  of  Knock- 
ford.  This  Chisholm,  it  appears,  informed 
the  late  duke  of  Athol  of  the  contents  of  the 
letter ;  and  his  grace  sent  op  notice  of  it  to  the 
government.  This  c^me  to  my  lord  Lovat's 
ears,  who  was  greatly  alarmed  at  it;  but  your 
lordships  find  he  had  soon  the  dexterity  to  get 
op  his  letter,  ui>on  terms  he  had  an  opportmiity 
of  making  with  lady  Seaforth  :  afler  which  he 
shewed  it  in  confidence  to  a  trusty  friend  of 
his,  who  declared  it  to  be  a  treasonable  letter; 
and  as  such,  it  ivas  thrown  into  the  fire. 

My  lords,  I  cannot  help  observing  to  your 
lordships,  that  it  appears  from  this  transactiooi 
that  the  noble  lord  was  then  contriving  to  com- 
mit treason,  and  yet  screen  himself  from  pu^ 
nishment ;  for  he  declared,  he  had  not  signed 
the  letter  ;  and  therefore,  if  it  had  been  forth* 
coming,  it  could  not  be  fixed  upon  him. 

In  the  year  1737,  your  lordships  find  him 
sending  a  message,  by  Roy  Stuart,  to  the  Pre- 
tender at  Rome,  to  assure  him  of  his  fidelity, 
and  to  hasten  his  patent  that  had  been  promised 
him  for  a  dukedom. 

It  has  likewise  appeared  in  evidence,  that  he 
afterwards  sent  another  message  of  the  same 
nature  by  Drummond. 

In  the  year  1739,  be  appears  to  have  pro- 
posed an  invasion  to  Drammond  of  Bochaldie, 
m  fiivour  of  the  Pretender,  his  lawful  sove-'. 
reign  (as  he  called  him ;)  and  in  whose  caose 
he  then  declared  he  was  determined  to  live  and 
die. — An  expression  which  y  onr  lordships  cannot 
but  have  observed  occurs  also  in  his  letters. 

And  the  same  proposal  Mr.  Chevis  has  pror- 
ed  was  afterwards  made  bj  my  lord  Lovat  to 
Lochiel  and  Cluiky  M'Pherson. 

My  lords,  I  pass  over  the  poetical  perform* 
ance  between  lloy  Stuart  and  tlie  noole  lord, 
and  go  on  to  the  vear  1740.  About  this  time 
it  was  he  declared  to  Mr.  Chevis,  that  he  had 
signed  and  sealed  an  association  of  the  High- 
land chiefii,  in  favour  of  the  Pretender ;  and 
which  lord  Lovat  declared  was  aeot  over  to 
cardinal  Fleury. 

My  lords,  this  material  iNUi  of  oor  evidnoo 
is  so  far  confiimed^  thai  or.  Mwimj  (the  fti* 
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teoder't  sod's  secretary)  hu  proved  bis  bearing 
of  it  St  Paris ;  and  tbat  it  was  also  mentioneS 
to  bim,  at  a  privaie  audieace  he  had  of  the 
Pretender's  eldest  son,  io  France. 

He  has  likewise  proved  what  passed  between 
BI.  Amelot  and  hini,  upon  the  foot  of  sncb  an 
associatioo ;  and  the  assurances  given  by  tbat 
court,  of  encooragnement  and  support. 

But,  above  all,  your  lordships  have  heard  it 
confirmed  by  a  passa^,  in  a  letter  of  the  noble 
lord's  to  his  son,  that  was  read  at  the  table ; 
wherein  he  tells  him,  **  That,  above  seven 
years  si^,  he  was  one  of  those  tbat  entered 
into  a  formal  association,  to  venture  their  lives 
and  fortunes  to  restore  the  Pretender  (by  him 
calted  kin^)  and  his  offspring ;  which  engage- 
ment (he  says)  was  signed  with  their  hands  and 
seals,  and  sent  to  France  to  cardinal  de  Fleory, 
then  first  minister  at  that  court ;  and  was  uy 
him  shewn  to  the  king  his  master,  who  pro- 
mised them  his  assistance,  and  succours,  to  re- 
'  store  their  king. 

**  Since  which  (says  he)  I  have  made  it  my 
bosiuess  to  promote  the  king's  interest,  and  to 

gain  and  engage  fiiithful  subjects  to  serve 
im." 

And,  in  his  letter  to  the  Pretender's  son,  he 
appeals  to  all  who  have  come  into  that  country, 
who  (he  says)  will  do  him  the  justice  to  de- 
clare, *'  That  he  has  always  been  the  most 
seakms  and  most  active  partizan  tbey  had  in 
the  north  of  Scotland  ;  and  in  that,  he  owns, 
he  did  but  his  doty."  This  he  repeats,  in  his 
letter  to  Lochiel ;  and  boasts  himself  to  be 
**  the  person  who  kept  life  and  spirits  in  the 
Pretender's  afiairs,  more  than  any  man  in  the 
north." 

In  the  year  1749,  your  lordships  find  him 
declaring  he  hail  got  a  commission  to  be  lieu- 
tenant-general of  the  Highlands,  and  a  patent 
of  duke  from  the  Pretender ;  and  which  he 
said  he  had  merited  by  his  services  to  that 
family. 

This  declaration  is  proved  by  Mr.  Chevis. 
The  talk  of  it,  and  seeing  a  copy  in  a  desk,  sop- 
poaed  to  be  signed  by  the  Pretender,  is  proved 
by  Robert  Fraser.  And  Hugh  Fraser  says, 
mj  lord  Lovat  shewed  it  him. 

Mr.  Murray  told  yonr  lordships,  he  found 
my  lord  Lovat  expected  the  original  patent  had 
been  brought  over ;  but  Mr.  Murray  not  being 
certain,  that  such  a  patent  had  ever  passed,  he 
wni  bta  letters  to  lord  Lovat,  without  an  ad- 
dress, but  enclosed  In  a  packet,  with  other 
papera:  and  this,  he  has  told  your  lordships 
te-day,  was  done  for  fear  of  committing  a  mis- 
take, either  by  directing  them  to  his  grace,  or 
obIy  to  lord  Lovat. 

This  affair  of  the  commission  and  patent 
is  also  confirmed  by  a  passage  in  the  letter  to 
his  toa,  that  I  appealed  to  bdbre ;  wherein  he 
tdb  bin,  "  That,  in  proof  of  the  sense  his 
civD  king  had  of  his  loyalty  and  seal,  he  had 
mt  him  such  a  commission  and  patent,  besides 
a  nnmber  of  letters  under  his  own  hand ;  the 
emMl  of  which  patent  he  tella  bit  son,  was 
la  jBmmmond'i  hsiids^  bat  he,  .lord  Lovat, 


had  an  authentic  copy  of  it,  signed  and  coun- 
tersigned by  his  king." 

«*  These  favours  (he  adds)  had  more  than 
ever  attached  him  to  that  mterest;  and  he 
should  be  a  monster  of  ingratitude  if  tbey 
had  not."  And,  in  the  postscript,  he  charge* 
his  son  to  inquire  for  the  patent ;  adding,  that 
**  he  asked  nothing  of  his  royal  highness  (aa 
he  calls  the  Pretender's  son)  but  to  give  hia 
countenance,  and  own  publicly  what  hia  father 
had  done  for  him." 

Your  lordships  have  likewise  heard  it  prov- 
ed, thals  during  all  this  time,  the  whole  turn 
of  his  conversation  was  in  favour  of  the  Pre- 
tender. 

He  declared  he  had  made  an- alliance,  by 
the  marriage  of  his  daughter,  which  added  to 
his  strength,  and  would  enabld  him  to  humble 
his  oeiffhiMiurs. 

TbeUiealths  drank  at  his  table  have  been 
mentioned  by  the  witnesses,  particularly  that 
execrable  one  proposed  by  himself,  of  Confu- 
sion to  the  White  Horse,  and  all  their  gene- 
ration. 

The  next  thing  your  lordships  heard  of,  were 
bis  encomiums  on'  the  Pretender,  whose  coun- 
tenance he  said  proclaimed  him,  to  all  be* 
holders,  the  rif^htful  king. 

There  are  likewise  in  proof,  his  exultationa 
on  the  taking  of  Ostend,  as  laying  open  all  the 
coast  of  Flanders,  and  exposmg  us  to  an  in* 
yasion  in  the  comrass  of  one  night,  from  the 
French,  who,  he  uecUred,  would  carry  all  be- 
fore them.  And  this  we  rely  upon  as  a  circunK 
stance  of  great  malignity,  when  it  is  consi- 
dered  what  numbers  of  our  troops  were  then 
abroad,  in  the  cause  of  liberty  and  Europe,  and 
what  a  situation  our  power  at  home  was  in  at 
that  time. 

Your  lordships  have  likewise  beard  bis  de- 
clarations about  the  Reformation  and  the  Re- 
volution, and  "bf  the  noble  lord's  scheme  to 
get  rid  of  both;  which  was  to  bring  in  the 
Pretender. 

And  as  to  religion,  his  declaration  to  Mr. 
Chevis  was,  That  he  believed  there  was  no 
true  religion  in  the  world  but  one  ;  and  that 
was  the  Church  of  Rome. 

A  very  extraordinary  declaration  this,  to  be 
made  by  one,  who,  by  having  had  an  independ- 
ent company  in  the  king's  service,  and  upon 
other  accounts,  must  have  seemed  (at  least) 
to  have  been  of  a  different  opinion. 

Thus  circumstanced,  my  lords,  and  in  this 
temper  of  mind,  was  lord  Lovat  at  the  breaking 
out  of  the  rebellion,  in  the  summer  of  1745 : 

Which  is  the  second  period  of  our  evidence. 

And  this  part  of  our  evidence,  your  lordshipa 
will  be  pleased  to  remember,  began  with  the 
early  notice  it  appeared  my  lord  Lovat  had  of 
the  Pretender's  son  being  landed  in  Scotland. 

Upon  the  news  of  this,  my  tordi^he  prepares 
immediately  to  support  bim. 

His  son,  a  youth  of  about  19  years  old, 
either  newly 'come]  home,  or  sent  for  from  the 
university  on  purpoiei  is  appointed  to  head  the 
dan. 
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The  deKgn  of  tending  him  to  IrftTel  is  hud 
•ride. 

A  propoeal  made  hj  tbooe  who  were  willing 
to  hate  kept  the  loa  out  of  rebetUoo,  is  (upon 
coMideratioo)  rejected  by  lord  Loral,  who,  at 
the  same  time,  declared,  that  his  first  iotention 
was  to  hafo  headed  the  clan  himself;  but  that 
BOW  his  son  should  go,  since  others  had  diiap- 
Bointed  him,  who  ne  expected  would  ha?e 
joined  forces  with  him. 

And  in  consequence  of  this,  orders  are 
■rofed  to  hate  been  gi? en  bj  my  lord  Lorat 
nr  all  military  preparations. 

My  lords,  tnis  propoml  for  the  son's  travel- 
ling is  proved  by  Hugh  Fraser,  to  have  been 
made  to,  and  rejected  by  the  noble  lord ;  who 
also,  in  his  letter  to  Murray,  makes  use  of  these 
words:  **  I  have  sent  (says  he)  my  eldest  son, 
the  hopes  of  my  family,  and  the  darling  of  my 
life,  a  youth  about  19  years  old,  who  was  just 

Eing  abroad  for  his  studies  and  education ;  I 
ve  sent  him  (says  he,)  instead  of  this,  to  ven- 
ture the  last  drop  of  his  blood  in  the  glorious 
prince's  service." 

Hugh  Fraser  has  also  proved  hit  being 
charged  with  a  verbal  message  to  the  Preten- 
der's son  to  the  same  effect ;  and  his  being  sent 
back  by  Murray,  with  a  letter  to  lord  Lovat. 

He  has  also  proved,  that,  when  he  delivered 
the  letter,  and  tokl  my  lord  Lovat  the  true  state 
of  the  Pretender's  affairs,  which,  he  said,  were 
not  very  inviting,  alter  so  many  regnbr  forces 
were  come  from  Flanders,  which  the  rebels 
would  not  be  able  to  encounter,  my  lord's  de- 
claration upon  that  occasion  was,  that  <<  he  had 
gone  too  f«r  is  go  back ;"  and,  for  fear  this 
news  should  dishearten  his  son,  he  ordered 
Frsser  not  to  say  a  word  of  it  to  him. 

Before  or  aboni  this  Uum  likewise|,  it  was, 
that  he  received  the  Pretender's  Manifesto.* 

*  The  following  Declarations  and  Manifesto 
•re  eztiacted  from  *'  A  full  CollectioD  of  all  the 

*  Proclamations  and  Orders,  published  by  the 

<  Authority  of  Charles,  Prince  of  Wales,  Re- 
^  gent  of  Scotland,  England,  France  and  Ire- 
^wnd,  and  dominions  thereunto   belonging. 

*  Since  his  arrival  in  Edinburgh,  the  17th  day 

<  of  September,  till  the  15th  of  October,  1745. 

*  Printed  in  the  year  1745." 

**  His  MaJESTT'S  most  CBAaOUS  I>ECLABATI01f. 

«<  James  IL 

*^  Jsmes  the  8tfa,  by  the  grace  of  God,  king 
of  Scotland,  England,  France,  and  Ireland, 
defender  of  the  faith,  &c.  To  all  our  loving 
subjects  of  what  degree  or  quality  soever: 
greeting; 

'*  Having  alwa}^  borne  the  most  constant 
affection  to  our  ancient  kingdom  of  Scotland, 
from  whence  we  derive  our  royal  origin,  and 
where  our  progenitors  have  swayed  the  sceptre 
with  glory  through  a  longer  succession  of 
kings,  than  any  monarchy  upon  earth  can  at 
this  day  boast  of.  We  cannot  but  behoM  with 
the  deepest  concern  the  miteriet  they  tnfier 
under  a  foreign  nntrpatioDi  and  the  intolaibit 


He  ordert  hit  ton  to  read  it  alond  It  the 
company. 

And  when  Mr.  Cbevis  (who  never  went  near 
him  aAerwards)  was  offmng  some  ohjaclMn  tc 
it,  my  kwd  Lovat  tokl  him,  UuU  be  talked  trea- 

borthens  daily  added  to  their  yoke,  which  be« 
come  yet  more  sensible  to  us,  when  we  con- 
sider the  constant  zeal  and  afiectMo,  the  fe* 
nerality  of  our  suliiects  of  that  our  ancient 
kingdom,  have  ezpremed  for  ns  on  all  occa- 
sions, and  particnhu'ly  when  we  had  thetatii- 
factum  of  being  ourselves  amongst  them. 

**  We  see  a  nation  always  fainous  for  valonr, 
and  highly  esteemed  by  the  greatest  of  foreign 
potentates,  reduced  to  the  condition  of  a  pro- 
vince, under  the  specious  pretence  of  an  union 
with  a  more  powerful  neighbour;  in  conse 
queues  of  this  pretended  union,  ffrievons  and 
unprecedented  taxes  have  been  laid  on,  and 
levied  with  severity,  in  spite  of  all  the  repre- 
sentations that  could  be  made  to  the  contrary, 
and  these  have  not  failed  to  produce  that  po- 
verty and  decay  of  trade,  which  were  easily 
foreseen  to  be  the  necessary  consequences  of 
such  opprcasive  measures. 

*<  To  prevent  thejust  resentment  which  oonld 
not  but  arise  from  such  usage,  our  fiuthfnl 
Highlanders,  a  people  alwavs  trained  up  and 
inured  to  arms,  have  been  deprived  of  tnem : 
forts  and  citadels  have  been  built  and  garri> 
sooed,  where  no  foreign  invaskm  could  be  ap- 
prehended, and  a  military  government  hat  been 
effectually  introduced,  as  into  a  conquered 
country.  It  is  easy  to  foresee  what  must  be 
the  consequences  of  such  vwlent  and  unprece- 
dented proceeding  if  a  timely  remedy  be  not 
put  to  them ;  neither  is  it  less  manifest,  that 
auch  a  remedy  can  never  be  obtained,  but 
by  our  restoration  to  the  throne  of  our  nncet-> 
tors,  into  whose  royal  hearts  such  destmctifc 
maxims  could  never  find  admittance. 

**  We  think  it  needless  to  call  to  mind  how 
solicitous  we  have  ever  been,  and  how  oflen 
we  have  ventured  our  royal  person,  to  compass 
tliis  great  end,  which  the  Divine  Providoioe 
seems  now  to  have  furnished  us  with  the  means 
of  doing  effectually,  by  enabling  our  good  sub- 
jects in  England  to  ahake  off  the  ydce  onder 
which  they  nave  likewise  felt  thar  share  of  the 
common  calamities.  Our  former  experience 
leaves  nt  no  room  to  doubt  of  the  cheerful  and 
hearty  concurrence  of  our  Scott  tulNectt  en 
thit  occasion,  towards  the  perfecting  the  great 
and  fflorioos  work :  but  that  none  may  be  de- 
terred by  the  memory  of  past  miscarriagrt  from 
retnming  to  their  duU,  and  being  restored  to 
the  liappineM  they  rormerly  eiyoyed;  we,  in 
this  public  manner,  think  fit  to  make  known 
our  mciona  intentiona  towards  all  our  people. 

**  ne  do' therefore,  by  this  our  royal  Decla- 
ration, absoNitely  and  efiectually  pardon  and 
remit  all  treasons,  and  other  cnmeo  hitherto 
committed  against  onr  ro^al  fother,  or  our- 
selves: from  the  benefit  ot  which  pardon  wn 
except  none,  but  tnoh  at  thall,  afWr  the  publi- 
cation beraofy  wiUuUy  and  maUcioiHly  ofpoM 
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ton ;  or  it  was  treiton  in  him  to  object  to  the 
reft<liiig  the  Bfaoifetto. 

Soon  after  this,  your  lordships  may  recollect, 
it  has  appeared,  that  great  preparations  wero 
made  for  supporting  the  caose  of  the  Pretender. 

OS,  or  those  who  shall  appear,  or  endeavour  to 
appear  in  arms  for  our  serrice. 

««  We  further  declare,  That  we  will,  with  all 
eonreoient  speed,  call  a  free  parliament;  that, 
bv  the  advice  and  assistance  of  such  an  assem* 
bij,  we  may  be  enabled  to  repair  the  breaches 
caiised  by  so  long  an  hsorpation,  to  redress  all 
grief ances,  and  to  free  our  people  from  the 
uosupportable  burthen  of  llie  maft-taz,  and  all 
other  hardships  and  impositions,  which  have 
been  the  consequences  or  the  pretended  Union, 
that  so  the  nation  may  be  restored  to  that  ho- 
nonr,  liberty,  and  independency,  which  it  foi^ 
merlyeinoyed. 

**  We  likewise  promise,  upon  our  royal  word, 
to  protect,  secure,  and  maintain  all  onr  Pro- 
testant snlNects  in  the  free  exercise  of  their  re- 
ligion, and  in  the  full  eujoyment  of  all  their 
rights,  privile^,  and  immunities,  and  in  the 
secure  possession  of  all  churches,  uni? ersities, 
colleges,  and  schools,  conform  to  the  laws  of 
theUnd. 

**  All  this  we  shall  he  ready  to  confirm  in  our 
fint  parliament ;  in  which  we  oromise  to  pass 
any  act  or  acts  that  shall  be  judged  necessary 
to  secure  each  pri? ate  person  in  the  full  pos- 
aesston  of  his  liberty  and  property,  to  advance 
trade,  to  relieve  the  poor,  and  establish  the 
ceneral  welfore  and  tranquillity  of  the  nation : 
m  all  such  matters,  we  are  folly  resolved  to  act 
always  by  the  advice  of  our  parliaments,  and 
to  valoe  none  of  our  titles,  so  much,  as  that  of 
eommoB  father  of  our  people ;  which  we  shall 
oversew  ourselves  to  be,  by  our  constant  en- 
<aavonrs  to  promote  the  quiet  and  happiness  of 
all  our  subjects.  And  we  shall  be  particularly 
aolicitoas  to  settle,  encooragre,  and.muntain  the 
Miery,  and  linen  manufactory  of  the  nation, 
wbich  we  are  sensible  may  be  of  such  ad- 
vaolage  to  it,  and  wbicli  we  hope,  are  works 
marred  for  ns  to  accomplbh. 

**  Aa  for  these,  who  shall  appear  more  sig- 
nally xealous  for  the  recovery  of  our  just  rights, 
aod  the  prosperity  of  their  country,  we  shall 
lako  effectual  care  to  reward  them  according 
to  their  respective  degrees  and  merits.  And 
wo  particularly  promise,  as  aforesaid,  our  full, 
free,  and  general  pardon  to  all  officers,  soldiers 
SHsd  saikNv,  now  engaged  in  the  service  of  the 
Uaorper,  whether  of  the  sea  or  land,  provided, 
tint,  upon  the  publication  hereof,  and  before 
they  engage  in  any  fight  or  battle  against  onr 
fbrees,  they  quit  the  said  nnjust  and  unwar- 
laataUe  service,  and  return  to  their  doty :  in 
wbieb  case,  we  shall  pay  them  all  the  arrears 
that  shall  be  at  that  time  due  to  them  from  the 
Usurper :  we  shall  grant  to  the  officers  the  same 
commissions  they  shall  then  bear,  if  not  higher ; 
aod  to  all  aokliers  and  sailors  a  gratification  of 
a  wh^  year^  pay,  for  their  rorwardotss  in 
fiDBMitlny  oar  Mrrice. 


Arms,  colours,  tents,  powder,  and  ball,  are 
prepared,  and  laid  in  by  lord  Lovafs  order. 

His  arms  and  crest  are  painted,  anpervised, 
and  approved  by  himself. 

So  eager  is  he,  that  his  son  is  upbraided  -for 

<'  We  further  promise  and  declare,  That  tbo 
vassals  of  such  as  shall,  without  regard  to  cm 
present  Declaration,  obstinately  persist  in  their 
rebellion,  and  thereby  forfeit  all  pretensions  to 
our  royal  clemency,  shall  be  delivered  from  all 
servitude  they  were  formerly  bound  to,  and 
sball  have  grants  and  charteni  of  their  landa 
to  be  held  immediately  of  the  crown,  provided, 
the^,  upon  the  pubUcation  of  this  our  Decla- 
ration, declare  openly  for  us,  and  join  heartily 
in  the  cause  of  their  country. 

*'  And  having  declared  our  gracious  inten- 
tions to  our  loving  subjects,  we  do  hereby  re- 
(|uire  and  command  them  to  be  asSistinff  to  ua 
in  the  recovery  of  our  rights,  and  of  their  own 
liberties:  and  that  all  our  sutgects,  from  tho 
age  of  16  to  60,  do,  upon  the  setting  up  of  our 
royal  standard,  immediately  repair  to  it,  or 
join  themselves  to  such  as  shall  first  appear  for 
us  in  their  respective  shires ;  and  also  to  aeize 
the  horses  and  arms  of  all  suspected  persons, 
and  all  ammunition,  focage,  and  whatever  ^m 
may  be  necessary  for  the  use  of  our  forces. 

"  We  also  strictly  command  all  receivers, 
collectors,  or  other  persons,  who  may  be  seized 
of  any  sum  or  sums  of  money  levied  in  tho 
name,  or  for  the  tise  of  the  Usurper,  to  retahi 
such  sum  or  sums  of  money  in  their  own 
hands,  till  they  can  pay  them  to  some  person 
of  distinction  appearing  publicly  for  us,  and 
demanding  the  same  for  our  use  and  servico, 
whose  receipt  or  receipts  shall  be  a  sufficient 
discharge,  for  all  such  collectors,  receivers,  or 
other  persons,  their  heirs,  8cc. 

'*  LAStly,  We  do  hereby  require  all  aheriffii 
ofshires,  Stewarts  of  stewartries,  and  their  re- 
apective  deputies,  magistrates  of  royal  boroughs^ 
and  bailies  of  regalities,  and  all  others  to  whom, 
it  may  belong,  to  publish  this  our  Dedaration, 
at  the  market-crosses  of  their  respective  towns 
and  boroughs,  and  there,  to  proclaim  us  under 
the  penalty  of  bebg  proceeded  against,  accord- 
ing to  law,  for  their  neglect  of  so  necessary  and 
important  a  duty. 

•'  Given  at  our  Court  at  Rome,  the  S3d  day 
of  December  1743,  in  the  43rd  year  w 
our  reign.  J.  K." 

^  The  Princb's  Manifesto. 
<<  Charles  P.  R, 

**  By  virtue  and  authority  of  the  above  com- 
mission of  regency,  granted  unto  us  by  tho 
king  our  royal  father ;  we  are  now  come  to 
execute  his  majesty's  will  and  pleasure,  by 
setting  up  his  royal  standard,  and  asserting 
his  undoubted  right  to  the  throne  of  his  an* 
cestors. 

**  We  do  therefore,  in  his  majesty's  namo^ 
and  pursuant  to  the  tenor  of  his  several  Decla- 
rations, hereby  grant  a  free,  full,  and  general 
pardon  for  all  treasons,  rebellioDiy  and  oflenoift 
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his  baokiraninett,  anil  the  retainers  of  the  fa- 
milv  are  spoke  to,  to  hasten  biin. 

He  thunders  out  his  anathemas  a^inst  a 
gentleman,  who,  he  thinks,  had  disapi^inted 
him,  which  if  he  had  not  done,  he  says,  in  his 
letter  to  Lochiel,  <<  he  had  so  manaj^ed  that 
part  of  the  north,  that  above  6,000  men  had 
marched*  south  to  the  Prince's   assiittance ; 

which  he  (lord  Lovat)  thouj^ht  would  much 

■  ■ 

whatsoever,  committed  at  any  time  before  the 
publication  hereof,  a^inst  our  royal  grand- 
father, bis  present  majesty,  and  ourselves.  To 
the  benefit  of  this  pardon,  we  shall  deem  justly 
entitled  all  such  of  his  majesty's  subjects,  as 
ahall  testif^jT  their  willingness  to  accept  of  it, 
.  either  by  joining  our  forces  with  all  convenient 
diligence,  by  setting  up  his  royal  standard  in 
other  places,  by  repairing  for  our  service  to  any 

Elace  where  it  shall  be  so  set  up ;  or,  nt  least, 
y  openly  renouncing  all  pretended  allegiance 
to  the  Usurper,  and  all  obedience  to  his  orders ; 
or  to  those  of  any  person  or  persons  commis* 
•k>ned,  or  employed  by  bioa,  or  acting  avowedly 
for  him. 

*'  As  for  those  who  shall  appear  more  sig- 
nally zealous  for  the  recovery  of  his  majesty's 
just  rights,  and  the  prosperity  of  their  country, 
we  shall  take  effectual  care  to  have  them  re- 
warded according  to  their  respective  degrees 
and  merits :  and  we  particularly  promise,  as 
aforesaid,  a  full,  free,  and  general  pardon  to 
all  officers,  soldiers,  ami  sailors,  now  engaged 
in  the  service  of  tlie  Usurper ;  provided,  that 
npon  the  publication  hereof,  and  before  they 
engage  in  any  fight  or  battle  against  his  ma- 
jesty's forces,  they  quit  the  said  unjdst  and  un- 
warrantable service,  and  return  to  their  duty, 
since  they  cannot  but  be  sensible,  that  no  en- 
gagements, entered  into  with  a  foreign  usurper, 
can  dispense  with  the  allegiance  they  owo  to 
their  natural  sovereign.  And  as  a  further  en- 
couragement to  them  to  comply  with  their 
dutv,  and  our  commands,  we  promise  to  every 
sucti  officer  the  same,  or  a  higher  pujt  in  our 
service  than  that  which  at  present  he  ( njoys, 
with  full  payment  of  whatever  arrears  niay'be 
due  to  him  at  the  time  of  his  declurii:;^^  lur  us ; 
and  to  every  soldier,  trooi^er,  and  dragcm,  who 
shall  join  us,  as  well  as  to  every  seaman  and 
mariner  of  the  fleet,  who  shall  declare  for,  and 
serve  us,  all  their  arrears,  and  a  whole  year's 
pay,  to  be  given  to  each  of  them  as  a  gratuit}', 
as  soon  as  ever  the  kingdoms  shall  be  in  a  state 
of  tranquillity. 

*'  We  do  hereby  further  promise  and  declare, 
in  his  majesty's  name,  and  by  rirtue  of  the 
above  said  commission.  That  as  soon  as  ever 
that  happy  state  ia  obtained,  he  will,  by  and 
with  the  advice  of  a  free  parliament,  wherein 
no  corruption,  nor  undue  influence  whatsoever 
shall  be  used  to  bias  the  votes  of  the  electors, 
or  elected ;  settle,  confirm,  and  secure  all  the 
rights,  ecclesiastical  and  civil,  of  each  of  his 
respective  kingdoms ;  his  majesty  being  fully 
resolved  to  maintain  the  Church  of  England, 
at  by  biw  oftablishedy  and  likewise  the  Pro- 


encourage  bis  (the  Pretender's  son's)  «wb 
loyal  party,  and  fright  the  EugUsh  to  bis  obe- 
dience." 

At  this  time  hkewise  it  was,  that  he  wrote 
those  letters  to  the  Pretender's  son,  and  his 
secretary,  which  were  so  audibly  and  distinctly 
read  to  your  lordships,  that  they  atand  in  no 
Deed  of  a  repetition  to  make  their  impression. 

In  the  next  place,  your  lordships  find  htm 

testant  churches  of  ScotUnd  and  Ireland,  Con- 
formable to  the  laws  of  each  respective  king- 
dom; together  with  a  toleration  to  all  Pro- 
testaut  dissenters ;  he  being  utterly  averse  to 
all  persecution  and  oppression  whatsoever,  par- 
ticularly ou  account  of  conscience  and  religion. 
And  we  ourselves  being  perfectly  convinced  of 
the  reasonableness  and  equity  of  the  same  prin- 
ciples ;  do,  in  consequence  hereof,  further 
promise  and  declare,  That  all  bia  majesty's 
subjects,  shall  be  by  him  and  us  maintained  in 
the  full  enjoyment  and  possession  of  all  their 
rights,  privileges,  and  immunities,  and  espe- 
cially of^all  churches,  universities,  coliegea  and 
schools,  conformable  to  the  laws  of  the  laud, 
which  shall  ever  be  the  unalterable  rule  of  his 
majesty's  government,  and  our  own  actions. 

**  And,  that  this  our  undertaking  may  be 
accompanied  with  as  little  present  inconve- 
niency  as  possible  to  the  king's  subjects ;  we 
do  hereby  authorize  and  require  all  civil  oflwers 
and  magistrates  now  in  place  and  ofiice,  to  con- 
tinue, till  further  ordera,  to  execute  their  re- 
8|)ectivc  employments  in  our  name,  and  by  our 
authority,  as  far  as  may  be  requisite  for  the 
maiutenance  of  common  justice,  order  and 
quiet:  wilUng  and  requiring  them,  at  the  same 
time,  to  give  strict  obedience  to  such  orders 
and  directions,  as  may,  from  time  to  time, 
be  issued  out  by  os,  or  those  who  sliaH  be 
vested  with  any  shsire  of  our  authority  and 
power. 

*'  yVe  also  command  and  require  ail  officers 
of  the  revenue,  customs,  and  excise,  all  tax- 
gatherers,  of  what  denomination  soever;  and 
all  others  who  may  have  any  part  of  tlie  public 
money  in  their  hands,  to  deliver  it  immediately 
to  some  principal  commander  authoiised  by  us, 
and  take  his  receipt  for  the  same,  which  shall 
be  to  them  a  sufficient  dischar«£c ;  and,  in  case 
of  refusal,  we  authorise  and  charge  mil  such 
our  commanders,  to  exact  the  same  for  our 
use,  and  to  be  accountable  for  it  to  usy  or  our 
officers  for  that  purpose  appointed. 

*'  And  having  thus  sincerely,  and  in  the  pre- 
sence of  Almighty  God,  dechured  the  true  sen- 
timents and  intentions  of  the  king  our  royal 
father,  aa  well  as  our  own,  in  this  expedition, 
we  do  hereby  require  and  command  all  his  lov- 
ing subjects  to  be  assisting  to  ua  in  the  reco- 
very of  his  just  rights,  and  of  their  own  liber-  ' 
ties :  and  that  all  such,  from  the  age  of  16  to- 
60,  do  forth witii  repair  to  his  majesty's  royal 
standard,  or  join  themselves  to  sucti  as  shall 
firet  appear  in  their  respective  ahires  for  bis 
service:  and  also,  to  seize  the  horses  and  anus 
of  all  suspected  personsi  and  «U  •iiimmiiiiony 


785} 


fm  Higk  Trtann. 


A.  D.  174«. 


f7g# 


m^Difviuif  the  skiraiish  at  IVeiton  Ptos  ioto 
a  victory  not  to  be  paralleled  in  hiatory ;  which, 
I  m&y  Tenture  to  aay,  waa  certainly  cidculated 
by  m  V  lord  tor  the  encouraf^ment  of  his  people. 
When  the  late  earl  of  Cromertie's  laeo 
onrcbed  south,  and  passed  by  Castle  Downey, 
your  lonkhips  observe  biiii  repining  that  they 

lbra(^,  and  whatever  else  may  be  necessary 
for  the  use  of  our  forces. 

'<'  Lastly,  We  do  hereby  require  all  noayors, 
sheriffs,  and  other  magistrates,  of  what  deuo- 
mination  soever,  their  respective  deputies,  and 
•U  others  to  whom  it  may  belong,  to  publish 
tfiisour  Declaration  at  the  market  crosses  of 
their  respective  cities,  towns  and  boroughs, 
Aod  there  to  proclaim  his  majesty  under  the 
pcmalty  of  being  proceedetl  against  according 
to  l%w,  for  the  nmlect  of  so  necessary  and  im- 
portant a  duty :  for  as  we  have  hereby  gra- 
cioualy  and  uncercly  offered  a  free  and  general 
pardon  for  all  that  is  past ;  so  we,  at  the  same 
time,  seriously  warn  all  bis  miyesty's  subjects, 
that  we  shall  leave  to  the  rigor  of  the  law  all 
those  who  shall  from  henceforth  oppose  us,  or 
wilfully  and  deliberately  do  or  concur  in  any 
act  OT  acts  civil  or  military,  to  the  let  or  detri- 
meiit  of  us,  our  cause  or  title,  or  to  the  destruc* 
tion,  intjudice,  or  annoyance  of  those,  who 
■ball,  according  to  their  duty  and  our  tnten  • 
tioDs  thus  publicly  signified,  declare  and  act 
Ibr  OS. 

«•  Given  at  Parb,  the  16lh  May,  1745. 

**  C.  P.  ii." 

**  Prince's  Declaration  and  Minifbsto. 
"  Charles,  P.  JR. 

'*  Charles,  prince  of  Wales,  &c.  Rege6t  of 
the  kingdoms  of  England,  Scotland,  France  and 
Ireland,  and  the  dominions  thereunto  belong- 
iug:  uBto  all  his  majesty's  subjects,  of  what 
degree  soever,  greeting. 

**  As  soon  as  we,  conducted  by  the  provi- 
dcDOe  of  God,  arrived  io  Scotland,  aod  were 
joioed  by  a  handful  of  our  royal  father's  faith- 
fol  aabjects,  our  first  care  was,  to  make  public 
bis  most  gracious  Declaration  ;  and,  in  conse* 
4|iieooe  of  the  large  powers  by  him  vested  in 
lis,  in  auality  of  (legent,  we  also  emitted  our 
owD  Manifesto,  explaining  and  enlarging  the 
promises  formerly  made,'according  as  we  came 
to  be  better  acquainted  with  the  inclinations  of 
the  people  of  Scotland.  Now  that  it  has  pleased 
God,  so  tar  to  smile  on  our  undertaking,  as  to 
nabe  us  master  of  the  ancient  kiu^om  of 
Seotlaod,  we  judge  it  proper,  in  this  public 
inanoer,  to  make  manifest  what  ought  to  fill 
the  hearts  of  all  his  majesty's  suljects,  of  what 
natiou  or  province  soe%er,  with  comfort  aod 
iaUsfSiciion. 

'*  We  therefore  hereby,  in  his  majesty's 
Btme,  declare.  That  his  sole  intention  is  to  re- 
instate all  his  subjects  in  the  full  enjoyment 
of  their  religion,  laws,  and  li|l>erties ;  and  tliat 
osr  present  attempt  is  not  undertaken,  in  order 
to  c^flave  a  free  people,  but  to  redress  and  re- 
po  tbe  enoroachmeola  made  opoa  them; 
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should  be  (kit  ready,  and  what  a  shame  it  wai( 
the?  should  pass  by  his  nose. 

Ae  entertains  the  late  earl  of  Cromertie,  and 
his  officers,  ihen  in  arms  for  the  Pretender,  and 
declaring,  in  my  lord's  hearing,  they  werf 
going  to  assist  the  Pretender's  son. 

And  this  (as  it  came  out  upon  a  noble  duke*s 

not  to  impose  upon  any  a  religion  which  they 
dislike,  but  to  secure  them  all  the  enjoyment  of 
those,  which  are  respectively  at  present  esta- 
blished among  them,  either  m  England,  Scotr 
land  or  Ireland;  and  if  it  shall  be  deemed 
proper,  that  any  further  security  be  given  to 
the  established  church  or  clergy,  we  herebj 

firomise,  in  ^s  name,  that  he  shall  pass  any 
aw,  that  his  parliament  shall  judge  neceasarj 
for  that  purpose. 

"  In  consequence  of  the  rectitude  of  our  roy4 
father's  intentions,  we  must  fiarther  declare  nif 
sentiments  with  regard  to  the  national  debt: 
that  it  has  been  contracted  under  an  unlawfi^l 
government,  nobody  can  disown,  no  more  thaa 
that  it  is  now  a  most  heavy  load  upon  the  ni^ 
tion ;  yet,  in  regard  that  it  is  for  the  greate|$ 
part  due  to  these  very  subjects  whom  he  pro- 
niiaes  to  protect,  chen&h  aod  defend,  he  is  ro- 
solved  to  take  the  advice  of  his  rarliament  con- 
cerning it,  in  which  he  thinks  tk  acts  the jpait 
of  a  just  prince,  who  makes  the  good  of^bip 
people  the  sole  rule  of  his  actions. 

*'  Furthermore,  we  here  in  his  name  declare^ 
That  the  same  rule  laid  down  for  the  fundap 
shall  be  followed  with  respect  to  every  law  or 
act  of  parliament  since  the  Revolution  ;  and  in 
so  far  as,  in  a  free  and  legal  parliament,  they 
shall  be  approved,  he  will  conhrm  them.  Witp 
respect  to  the  pretended  Union  of  the  two  nap 
tions,  the  king  cannot  possibly  ratify  it,  sincf 
he  has  had  refteated  remonstrances  against  it 
from  each  kingdom  ;  and,  since  it  is  incontes^ 
able,  that  the  principal  point  then  in  view,  wa^ 
the  exclusion  of  the  royal  family  from  their 
undoubted  right  to  the  crown,  for  which  pur- 
pose the  grossest  corruptions  were  openly  usa^ 
to  bring  it  about :  but  whatever  may  bo  her^ 
after  devised  for  the  joint  benefit  ot  both  na» 
tions,  the  kin?  will  most  readily  comply  wit|| 
the  request  of  his  parliaments  to'establisn. 

"  And  now  that  we  have,  in  his  majesty 'o 
name,  given  you  the  most  ample  security  for 
your  religion,  properties  and  laws,  that  the 
power  of  a  British  sovereign  can  grant :  Wf 
hereby  for  ourselves,  as  heir  apparent  to  tho 
crown,  ratify  and  confirm  the  same  in  our  own 
name,  betbre  Almighty  God,  upon  the  faith  .fJT 
a  Christian,  and  the  honour  of  a  prince.    ■ 

**  Let  me  now  expostulate  this  weigb^  mtl^ 
ter  with  you,  my  father's  subjects,  and  let  mf 
not  omit  this  first  public  opportunity  of  awaken|- 
ii:g  your  understandings,  and  of  diapelting  th%t 
cloud,  which  the  assiduous  pens  of  iu  designing 
men  have  all  along,  but  chiefiy  now,  been  en- 
deavouring to  cast  on  the  troth.  Do  not  tlie 
pulpits  and  congregations  of  the  clergy,  as  well 
as  your  weekly  papers,  ring  with  the  dread%jl 
threats  of  popery,  slavery,  tyranny,  and  arbi,- 
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qaesdon)  iras  in  a  friendly,  liotpttiiUa  manner, 
■od  not  as  a  neraon  quartered  on  by  compulaion. 

All  this  while  hit  men  are  gatherinj^  to^tber. 

There  are  two  rendezYouses  of  the  clan,  and 
TOO  Praters  drawn  up  within  half  a  mile  of  his 
boose. 

trary  power,  which  are  now  ready  to  be  im- 
posed upon  you,  by  the  formidable  powers  of 
France  and  Spain  r  Is  not  my  royal  father  re- 
presented as  ■  blood-thirsty  tyrant,  breathing 
out  nothing  but  destruction  to  all  those  who 
will  not  immediately  embrace  an  odioos  reli- 
ipun?  or,  hate  1  myself  been  better  used  ?  But 
fisten  only  to  the  naked  truth.    " 

**  I,  with  my  own  money,  hired  a  small  ves- 
tal, ill  prorided  with  money,  arms  or  friends ; 
f  arrived  in  Scotland,  attended  by  seven  per- 
•ons  ;  I  nnblish  the  kluf  my  father's  Declara- 
tions, and  proclaim  bis  title,  with  pardon  in  one 
hand,  and  in  the  other  liberty  of  conftcience  ; 
and  the  most  solemn  promises  to  grant  what- 
aver  a  free  parliament  shall  propose  for  the 
bappincm  of  a  people.  1  have,  i  confess,  tlic 
greatest  reason  to  adore  the  goodness  of  Al- 
uughty  God,  who  has,  in  so  renuirkaBle  a 
manner,  protected  me  and  my  small  army 
through  the  BMoy  dangers  to  which  we  were 
llrsi  exposed,  and  who  has  led  me  in  the  way 
to  victory,  and  to  the  capital  of  this  ancient 
kingdom,  amidst  the  acdamations  of  the  king 
my  father's  subjects :  why  then  is  so  much 
pams  taken  to  spirit  up  the  minds  of  the  people 
against  this  my  undertaking  ? 

'*  The  reason  n  obvious,  it  is,  lest  the  real 
•ense  of  the  nation's  present  aoflferii^  should 
Wot  out  the  remembrance  of  past  misfortanes, 
and  of  the  outcries  formeriy  raised  against  the 
royal  family.  Whatever  miscarriages  might 
have  given  occasion  to  them,  tbey  nave  been 
more  than  atoned  for  since  ;  and  the  nation 
has  now  an  opportunity  of  being  secured 
against  the  like  ror  the  future. 

*<  That  my  family  has  suffered  exile  during 
these  fifly-seven  years  every  body  knows. 
Has  the  nation,  during  that  poriod  of  time, 
keen  the  more  happy  and  flourishing  for  it  f 
Have  you  fwmd  reason  to  love  and  cherish 

Smr  governors,  as  the  fathers  of  the  people  of 
rest  Britain  and  IreUnd?  Has  a  family, 
vpoo  whom  a  fiiction  imlawfnlly  bestowed  the 
diadem  of  a  rightful  prince,  retained  a  due 
aanae  of  so  great  a  trust  and  favour  ?  Have 
Tou  fbund  mora  humanity  and  condescension 
in  those  who  #ere  not  bom  to  a  crown,  than  iu 
my  royal  fore-fkthers  P  Have  their  ears  been 
open  to  the  cries  of  the  people  ?  Have  they, 
or  do  they  consider  only  the  interest  of  theite 
mitions  f  Have  yon  reaped  any  other  benefit 
from  them,  than  an  iminenf^e  loa«l  of  debts  ?  If 
I  am  answered  in  the  affirmative,  why  has 
their  government  been  so  often  railed  at  in  all 
vour  public  assemblies ?  Why  has  the  nation 
been  so  long  crying  out  iti  vain  for  redress 
against  the  abuse  of  parliaments,  U|ion  account 
of  their  long  duration,  the  muHituile  of  place- 
men, wbieb  occattona  their  venality,  the  iiitro-  I 


He  offers  (as  it  has  been  proved)  eommit- 
sions  to  several  persons ; 

Declares  his  son  was  to  be  their  ookmel : 

Threats  and  promises  are  made  use  of  by 
him  ;  and  the  fiery  cross  is  carried  abont : 

The  distinguishing  mark  of  the  rdMs,  the 

dttction  of  penal  laws,  and  in  general,  affaiost 
the  miserable  situation  of  the  kingdom  at  borne 
and  abroad?  All  these,  and  many  more  in- 
conveniences must  now  be  removed,  unlc;^  tiia 
people  of  Great  Britain  be  already  so  far 
corrupted,  that  they  will  not  accept  of  fre^ 
dom  when  offered  to  them ;  seeing  the  king,  oa 
hia  restoration,  will  refuse  notbiiy  that  a  free 
parliament  can  ask,  for  the  secnntj  of  the  re* 
ligion,  laws  and  liberty  of  his  people. 

'*  The  fears  of  the  nation  from  this  powen 
of  France  and  Spain,  appoir  still  more  vain 
and  groundless;  my  expeditwn  was  undertaken 
unsupported  by  either :  but  indeed,  when  I  tee 
a  foreign  force  brought  by  my  enemies  against 
me,  aim  when  I  hear  of'^Dutch,  Danes,  Hea- 
sians,  and  Swiss,  the  elector  of  Hanover's  al* 
lies,  being  called  over  to  protect  his  govero* 
ment  against  the  king's  subjects,  is  it  not  higb 
time  for  the  king  my  father,  to  accept  also  of 
the  assistance  of  those  who  are  able,  and  whe 
have  engaged  to  support  him  ?  But  will  tlie 
world,  or  any  one  man  of  sense  in  it,  inlSer 
from  thence,  that  he  inclines  to  be  a  tributary 
prince,  rather  than  an  imlepeodent  monarch  T 
Who  has  the  better  chance  to  be  iodepcadeot 
on  foreign  powers?  He,  who  with  the  aid  of 
his  own  subjects,  can  wrest  the  governmaat  eat 
of  the  hands  of  an  intruder:  or  he,  who  can- 
not without  assistaiioe  from  abroad,  snpport  hia 
government,  though  established  by  all  the 
civil  power,  ami  secured  by  a  strong  militaiy 
force,  against  the  undisdpfined  part  of  those 
he  has  ruled  over  so  many  years  ?  Lst  him,  if 
he  pleases,  try  the  experiment,  let  him  eend 
off  his  foreign  hirelings,  and  put  the  whole 
npon  the  issue  of  a  batUe  ;  I  will  trust  only  te 
the  king  my  father's  subjects,  who  were  or 
shall  be  engaged  in  mine  and  their  country'a 
cause :  but,  notwithstandmg  all  the  opposition 
be  can  make.  I  still  trust  in  tlie  justice  of  my 
cause,  the  valour  of  my  troops,  and  the  assiat- 
ance  of  the  Almighty,  to  bnng  my  enterpriae 
to  a  ghnrious  issue. 

'Mt  is  now  time  to  conclude,  and  I  shall  de 
it  with  this  reflection.  Ciril  wars  are  ever  at- 
tended with  rancour  and  ill  will,  which  party- 
rage  never  tails  to  produce  in  the  minds  of 
those,  whom  different  interests,  principles  or 
views  set  iu  opposition  to  one  another;  I 
therefore  earnestly  require  it  of  my  friends,  te 

S've  as  little  loose  as  possible  to  such  paasioaa  i 
is  will  prove  the  most  effectual  meana  to  pre- 
vent the  same  in  the  enemies  of  our  royal  eauae. 
And  tliis  my  Declaration  will  vindicate  lo  all 
posterity  the  nobleness  of  my  nndertaking,  and 
the  generosity  of  my  intentions. 

**  Given  at  our  palace  of  Holy-reod-hofiae^ 
the  10th  day  of  October,  1745.    C.  P,  R,'* 
"By liisllighness'scomnaQd.  J.Bfi7MUt> 
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white  cockade,  is  woni  by  the  officen  io  hit 
preMBce  t 

He  drinkf  to  their  succen ;  and,  in  his  letter 
to  the  Piretender's  son,  '*  be(j^  of  God  to  pre- 
•enre  him,  and  give  him  success  and  gloij  io 
all  his  enterprises :" 

He  advises  those  he  is  sendiue  forth  not  to 
let  the  Pretender*8  son  hazard  bis  person,  by 
going  Into  engagements : 

He  prophesies  victory  and  success  to  him. 

Let  us  all  be  thankfal,  that  his  prophecies 
were  not  fulfilled ! 

All  this  while  your  lordships  find  him  ba- 
Isadng  betiveen  hopes  and  fears : 

He  gives  orders,  and  contradicts  them,  either 
»  our  own  forces  arrive,  or  there  comes  assist- 
ance to  the  rebels  from  France ; 

Insomuch  that  his  son  is  at  last  forced,  with 
tettt  in  his  eyes,  to  beg,  **  He  may  no  longer 
\m  made  a  fool  or  a  tool  of;"  bat  mav  then 
iMve  soeh  orders  as  the  father  will  stand  by. 

And  then  it  was  he  direete<l  the  clan  to 
march ;  and  said,  **  Those  were  the  orders  he 
would^stand  to." 

And,  to  prove  they  marched  by  his  direction, 
I  appeal  to  his  letter  to  the  Pretender's  son  ; 
wherein  be  says,  **  1  have  sent  with  my  son  all 
the  principal  gentlemen,  and  heads  of  familiei 
of  mt  clan,  with  800  of  my  common  people." 
Aad  the  words  of  his  letter  to  Mr.  Murray  are, 
**  I  have  sent  my  son."  He  also  tells  his  son, 
m  the  letter  that  has  been  read,  that  **  he  will 
put  all  irons  in  the  fire  to  send  biro  men :  1 
will  be  working  at  them  (nays  he)  all  I  can." 

His  frienils  and  dependents,  however,  were 
in  doibt  what  to  make  of  him,  and  whether  it 
woald  be  safe  for  them  to  exert  themselves,  or 
BOt|  suspecting  (and  not  without  cause,)  tliat  he 
wm  keeping  open  a  backdoor  for  himself;  and 
therefore  it  was  they  also  thought  it  necessary 
!•  call  npon  him  to  dissemble  no  longer,  but 
t*  toke  off  the  mask ;  which  he  performed 
before  them,  by  pulling  off  his  hat,  and  laying 
it  al  his  feet,  telling  them  ««  There  it  is  then." 

And,  in  the  letter  addressed  to  him  from  the 
PMender's  son,  your  lordships  must  have  ub- 
flwed  a  jealousy  he  had  of  him  ;  ibr  he  is  there 
pwised  to  oome  and  join  him  in  {lerson ;  "  and 
Ibcii  (says  the  tetter-writer)  you  need  doubt  as 
fittle  as  I  do  of  our  being  perfectly  satisfied 
nilh  aoe  another." 

Io  the  coarse  of  oar  evidence,  m^  lords,  it 
luM  appeared,  that  he  was  taken  prisoner  by 
kMd  Loodoo,  as  fomenting  the  rebellion ;  and 
his  eaeaping  afterwards  has  been  proved. 

He  oonesponds  with  his  son  and  Lochiel, 
wbeo  in  arms  for,  and  emidoyed  by,  the  Pre- 
lfliider»  kaofvhig  they  were  so  employed ;  which 
IB  Me  of  the  overt  acts  of  treason  laid  in  the 
unpeaciiment. 

And  what  is  the  game  he  is  all  the  while 
playing  •gwst  his  son?  From  first  to  last  it  is 
ao  endeavoar  to  avoid  being  fixed  himself,  and 
to  throw  it  all  upon  hts  son ;  that  son,  whom 
lie  bady  la  a  manner,  forced  into  the  rebellion. 

This  appears  by  Robert  Fraaer's  evidence  re- 
Ipliaf  tea  dipught  of  a  ktler  to  the  hnrd  P^- 


deal,  eharging  the  young  man  with  obatinacy, 
and  forcing  out  the  clan  against  the  father's  in* 
clioation,  or  power  to  controul  htm :  Which 
when  the  master  had  discovered,  by  acddentally 
going  into  the  secretary's  room,  and  insisting 
to  see  the  draught,  which  the  father  bad  or- 
dered he  ahould  not,  he  declares  (in  great  re- 
sentment of  suih  usage  from  his  father,) 
«'  That  he  woaM  go  himself  to  the  Preisident, 
and  put  the  saddle  apoo  the  right  horse.  Good 
God !  (ssys  the  master)  how  can  he  use  mo 
so!" 

And  the  dispositioQ  of  the  ton  is  further 
proved  by  the  arcumstance  of  pulling  the  white 
cockade  out  of  hb  hat,  in  the  fatfier's  pre- 
sence, and  throwing  it  into  the  fire. 

And  this  likewise  was  confinoed  by  the  evi- 
dence of  Hugh  Fraser,  who  has  told  your  lord^ 
ships,  that,  both  from  the  ooblic  and  private 
discourse  and  behaviour  or  the  master,  Ik^  14 
satisfied  he  was  better  disposed,  than  to  havo 
gone,  of  bis  own  accord,  into  the  rebellion. 

To  tbw  1  majr  add  what  fell  firom  Chevis  on 
his  cron'^examioaCion ;  who,  when  he  was 
asked  b^  the  noble  lord  about  a  plot  to  hang 
the  old  one,  and  save  the  sou,  declared  to  your 
lordships  he  never  lieard  of  any  other  than  di* 
rectly  the  reverse. 

A  behaviour  this  from  a  father  to  a  son, 
which  I  the  less  wonder  at  in  the  noble  lord, 
when  I  consider  he  was  at  the  same  time  for- 
getting that  natural  allegiance,  which  he  owed 
to  the  father  of  his  people. 

There  is  one  circumstance  ttore  upon  thii 
head,  which  is,  that,  when  he  began  to  find  hift 
imyesty's  forces  were  likely  to  be  an  overmateh 
for  the  rebels,  he  privately  sent  out  Hugh 
Fraser  to  find  what  terms  he  could  get  from 
lord  Loudon  end  the  President ;  and  what 
might  probablj^  be  the  consequence  to  himselfy 
if  bis  clan  continued  in  arms. 

And  tliis,  my  lords,  brings  me  to  die  ^ori- 
oas  action  at  Culloden ; 

A  battle  which,  the  noble  lord  dedared,  was 
rashly  entered  upon  ; 

Contrary  to  his  opinion ;  which  was,  that 
the  rebels  should  have  retired  toihe  mountains, 
where,  he  thought,  the  duke's  horse  could  not 
follow  them,  and  where  they  might  easily* 
have  subsisted  themselves  till  they  had  re- 
ceived a  reinforcement  of  troops  and  money. 

Upon  this  occasion,  he  pointed  out  the  dis- 
tress such  a  couduct  must  have  broucht  upon 
the  king's  troops,  and  upon  that  great  com- 
mander, who,  under  the  wise  precautions  of 
his  majesty,  and  by  the  rood  providence  nf  Al- 
mighty God,  has  proved  to  be  the  deliverer  of 
his  country. 

Surely,  my  lords,  there  is  no  need  for  mo  to 
dwell  any  longer  on  that  period  of  time,  wbicli 
includes  the  r^llion. 

The  third  and  fast  period  is  what  happeaed 
afterwards: 

And  this,  my  lords,  consists  of  a  great  num- 
ber of  particulars,  which  have  been  proved  at 
your  k»rdships'  bar. 

The  first  tbiDg  your  lordabipa  hare  heard  ef 
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It,  hit  (ftnonal  conference  with  the  Pretender't . 
ion  on  the  night  of  the  battle  of  Calloden. 

The  excuses  made  by  the  noble  lord  to  that 
|ierson,  for  not  coming  himself  to  join  him,  on 
•ccnunt  of  his  age  and  in6rmities,  hare  ap- 
peared in  o?idence,  and  are  to  thei»ame  effect 
with  those  which  hafe  been  read  out  of  his 
letters. 

They  arc  pro? ed  to  bare  been,  to  outward 
appearance,  satisfactory  to  the  person,  to  whom 
khese  excuses  were  made ;  and  your  lordships 
find  the  parting  between  them  was  with  mutual 
embraces. 

The  next  thing  your  )ord>liips  have  beard  of, 
in  the  course  of  our  c? idencc,  is  the  flight  of 
the  noble  lord,  in  order  tu  avoid  being  taken  by 
the  kinj^'s  troops, 

To  this  end,  he  retires  into  a  part  of  the 
country,  where,  he  imatfined,  it  would  be 
Impossible  for  them  to  fmd  him  out,  or  harass 
bim. 

In  such  a  platre  it  is  he  had  that  meeting 
with  the  rebel  chiefs ;  on  which  occasion  his 
behaviour  is  very  remarkable. 

For  it  has  appeared,  that,  at  that  cousulta- 
tion,  he  continued  to  be  what,  at  other  times, 
he  boasted  to  have  been,  the  life  and  spirit  of 
theparty. 

Who  so  forward  to  reassemble  their  scat- 
tered forces  as  he  ? 

It  was  he  that  declared  they  had  no  need  to 
be  afraid ;  for  he  did  not  doubt  but  eight  or 
ten  thousand  Highlanders  might  yet  be  raised 
to  defeofi  themselves,  either  to  get  terms  from 
tlie  duke,  or  fight  the  elector  of  Hanover's 
troops ;  which  was  the  expression  he  made 
use  of. 

In  consequence  of  this,  it  was  then  agreed  to 
raise  men ;  and  a  paper  is  drawn  up  for  that 
purpose.  The  noble  lord  indeed  avoided  sign- 
ing it  himself,  by  desiring  Lochiel  to  vouch  for 
his  son  the  master's  pro|M)rtion :  Hut  it  is  wery 
observable,  that  when  his  cunning  suggested  to 
him  the  declaration,  that  he  wss  a  neotral  per- 
son, it  presently  forsook  him,  or  else  he  had 
not  accompanied  it  with  another  declaration, 
that  denoted  his  repining  at  bis  not  having 
joined  the  Pretender's  son  un  his  first  landing. 

This  agreement  to  raise  men  is  immediately 
followed  by  a  distribution  of  French  money 
for  that  purpose ;  which  money,  to  the  amount 
of  35,000  iouidors,  had  been  just  received  to 
support  the  rebels. 

The  money  indeed,  that  was  intended  to 
raise  the  Frasers  with,  was  not  paid  into  the 
noble  lord's  own  bands;  but  (the  master  being  ah- 
sent)  it  was  delivered  to  a  servant  that  attended 
upon  the  noble  lord,  and  part  of  it  was  by  him- 
self, soon  after,  sent  to  his  son ;  which  brings  it 
home  to  my  lord  Lovat  as  bis  own  act:  It 
shews  bim  Di  ivy  to  the  design  for  which  it  was 
advanced  (which  was  treasonable) ;  and  his 
own  hand  is  in  the  transaction. 

As  this  money  has  appeared  to  have  been 
sent  over  to  support  the  rebellion,  and  those 
who  joined  in  it,  the  noble  lord  thought  he  bad 
a  right  to  a  share  of  it;  aQdlhertfore  aeadilo 


Murray  for  someof  it,  which  bedemtniled,  mtf 
received,  for  twenty  days  pay  of  a  gnard  to  at* 
tend  hia  own  person,  and  defend  bim  against 
the  king's  trooiis,  who  were  in  aenrch  of  rcMt 
at  that  time. 

And  when,  soon  after,  his  son  came  to  de» 
sire  he  might  be  permitted  to  surrender  him* 
self  to  the  duke,  he  cslls  him  a  person  of  a  mean 
spirit,  and  ad? ises  him  against  it ;  that  son  wh^ 
woold  have  been  contented  with  a  thin  regi- 
ment, so  the  father  had  been  ssfe. 

When  taken,  his  guilt  immediately  suggesteA 
to  him,  and  he  decUres  0|»enly,  tnat  be  ex- 
pected to  lose  his  head :  lie  comforted  himael^ 
however,  that  his  estate  was  so  settled,  that  it 
wonid  be  preserved  to  his  family. 

Your  lordships  have  likewise  heard  the  cir« 
comstances  that  attended  the  search  of  his 
strong  box :  when  papers  were  found  in  it,  be 
declares  in  a  jocular  way,  that  the^  woold  find 
no  treason  in  th^  :  he  continues  in  this  atraia 
whilst  many  private  and  immateiial  papers 
were  reading ;  nut,  when  the  letter  from  his  son 
(which  has  been  read  in  evidehce)  appeared, 
and  be  is  asked,  whether  that  came  wuhin  his 
description,  or  was  designed  to  be  found  there, 
he  chaugcs  his  note,  is  surprised  at  its  being 
found  there,  and  agrees  it  was  not  in  a  proper 
place. 

After  all  this,  I  need  only  barely  mentioa 
the  offers  he  msde  to  merit  his  life  by  discove- 
ries, and  appeal  to  the  letter  written  by  him 
to  the  duke  of  Cumberland,  just  now  read  at 
the  table. — ^Tbose  most  have  proceeded  finMn 
a  consciousness,  that  he'bad  forfeited  his  life 
before. 

How  the  noble  lord  will  be  able  to  recon- 
cile all  his  softening  insinuations  in  his  letter 
to  the  duke  with  what  he  before  said  to  Lo- 
chiel, wherein  he  declares,  **  He  is  resolved  to 
live  and  die  in  his  king  and  royal  prince's  ser- 
vice ;  and  that  no  death  the  government  can 
invent  can  lessen  his  zeal,  or  fright  him  from 
his  duty" — ^This  I  must  leave  to  bis 'lordship ; 
for,  I  own,  it  is  past  my  skill. 

My  lords,  I  am  very  ready  to  acknowledge, 
that,  in  the  course  of  our  evidence,  one  of 
the  witnesses  has  said,  that,  by  what  he 
could  observe,  the  noble  lord  did  not  seem  lo 
be  averse  to  bis  present  majesty ;  hot  his  re- 
sentment, he  said,  was  agrainst  the  ministry, 
that  had  taken  away  his  company. 

But  bow  far  that  is  agreeable  to  his  actions, 
healths,  and  declarations  that  he  was  ready 
lo  join  KLoult  Kan,  if  he  had  come  over,  your 
lordabips  will  consider. 

And,  as  to  his  objection  to  Mr.  Murray's  eri- 
dence,  as  remaiuing  an  attainted  person,  I  will 
only  say  (that  it  may  appear  in  this  Trial  when 
it  comes  abroad  into  the  world),  that  although 
sir  Thomas  Armstrong  suffered  upon  the  no- 
tion, that  a  compulsory  takbg  witnin  the  year 
was  not  atrictly  a  surrender;  yet,  in  the 
second  year  or  his  present  nkajesty's  reign, 
in  the  oase  of  one  Moger  Johnson,  who  .bad 
been  outlawed  for  treason,  juid  was  taken 
within  the  year  allowed  bjr  the  stitate^  the 
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then  Atttmey  GcacnJ,  like  a  true  friend  to 
the  Kbcrty  or  the  eolijeet,  disdaineil  to  insist 
upon  Armstronii^'s  Case}  ami  the  Court  ot' 
Kog's-beoch  held  it  was  immaterial,  whe- 
ther he  came  before  them  on  a  folantary 
•vrrender,  or  a  compulsory  caption,  so  Iodh^  u 
•t  appeared  the  man  was  there,  and  amenable 
to  justice  within  the  time :  and  in  conseipience 
^Ihis,  the  man  had  his  trial,  and  was  acquitted. 

To  apply  this  to  our  witness,  1  nee<l  only 
<»bser?e,  That  it  has  appeared  in  eridenoe, 
thai  his  time  was  not  out  till  the  12th  of 
J«ly  1746,  and  he  was  committed  prisoner  by 
the  lord  justice  clerk  fhurteen  days  before, 
•ad  has  eter  since  remained  in  custody,  ame- 
nable to  the  law.  The  preeedmt,  therefore, 
I  hare  cited,  is  directly  in  the  point,  and 
founded  in  the  justice  and  equity  of  the  case; 
§»  a  man,  who  has  a  fixed  time  given  him 
to  come  in,  ought  not  lo  be  prejudiced  by 
being  taken  up  before. 

SoDM  questions,  mv  lords,  have  been  asked 
car  witnesses  upon  their  cross-examinations, 
and  some  objections  thrown  out  about  expec- 
tations of  mercy,  which  I  do  not  see  it  is 
necessary  to  take  notice  of  at  this  time :  if 
they  are  relied  upon  by  the  noble  lord,  in 
Us  Defence,  the  Reply  will  be  the  most  pro- 
per time  to  answer  them;  and  to  that  1 
•hall  leave  it. 

All  that  now  remains  for  me  to  do,  in  dis- 
charge of  the  commands  I  have  been  ho- 
Bonrad  with  by  the  Commons,  would  be  to 
take  particular  notice  of  the  letters  4hat  have 
been  read,  and  the  strens^h  they  communi- 
cate to  the  evidence  of  toe  witnesses. 

But,  as  1  have  attempted  something  of  this 
Bttnre  as  I  went  along,  and  tbey  are  also  fresh 
hi  your  lordship's  memory,  it  does  not  seem 
■ooessary  to  be  making  a  sqiarate  head  of  them. 

In  gratitude  therefore  to  your  lordships,  who 
Imto  thus  honoured  me  with  your  attention, 
I  forbear  to  descant  any  farther  upon  these 
loNers  ;  and  if,  in  this,  1  shall  be  thought  by 
those  who  sent  me  hither,  to  have  been  remiss 
in  my  duty  to  them  (to  whom  1  own  myself 
ncooontable),  I  shall  humbly  implore  their 
Ibrgiveness  for  any  omissions  I  may  have  been 
gnihy  of  in  this  service. 

Thia  only  I  will  say,  upon  the  letters,  that 
whatever  bodily  infirmities  the  noble  lord  may 
labour  under,  yet  whoever  reads  or  hears  those 
letters,  and  considers  the  strength  and  energy 
of  the  expressions,  dictated  by  himself,  must 
agree  with  him  in  what  he  intimatetl  to  sir 
£ferard  Fawkener,  that  the  faculties  of  his 
■rind  were  yet  intire. 

1  have  now  done,  my  lords,  with  stating  the 
CfMenee  that  has  been  given  in  proof  of  the 
kigfa-treason  charged  in  the  impeachment;  and 
I  nioald  abuse  your  lordships'  patience,  if  (afler 
tbia>  I  should  attempt  to  apply  it  particolarly 
to  the  aoferal  ftatutca  I  took  notice  of  in  the 


fikmly,  ny  hirds,  I  may  veotaro  to  say,  that 
IboK  facta  (u  not  answered  by  the  noble  lord) 
M■^  in  yiNnr  hanMupf  juilguMnly  iflwodt  ton 


fdl  proof  of  all  the  high  treason  with  which  he 
is  charged ;  and  will  abundantly  justify  me  in 
alluding  to  that  expression  contained  in  the 
noble  lord'a  own  letter  to  his  son,  wherein  bo 
boasts  *'  to  have  done  more  agrainst  this  go- 
vernment tlian  would  hang  fifty  lords,  and  mr- 
feit  fifty  csutes." 

Thus,  my  lords,  have  the  Commons  main- 
tained their  impeachment,  and  supported  it  (at 
they  think)  with  a  weight  of  evidence  suitable 
to  the  dignity  of  their  inierpositioo. 

Tbey  thiok  tbey  have  sufiiciently  shewn 
your  lordships,  that  this  unfortunate  lord  was 
not  fit  to  be  trusted  to  bring  his  clan  about  again, 
H  wenare  doUn,  as  he  offered  to  do.  On  the 
contrary,  they  think  it  appears,  that  they  have 
properiy  singled  him  out,  and  brought  him  to 
this  bar,  on  their  own  prosecution,  here  to  re- 
oeiva  your  kirdships  judgment  for  the  other 
part  of  the  altemauve  pointed  out  by  himself. 

X.  H.  S.  Gentlemen  of  the  House  of  Com* 
mons,  have  you  any  thing  fiirther  to  offer  in 
support  of  your  Impeachment  ? 

Sir  IF.  xonge.  No,  my  lords. 

X.  H.  S.  My  lord  Lovat,  the  gentlemen  of 
the  House  of  Commons  have  closed  what  they 
have  to  offer  by  way  of  evidence,  and  in  sup- 
port pf  the  charge  against  you  ;   and  now  k 


the  time  for  you  to  make  ^our  Defence,  by 
making  such  obsenrations  as  you  shall  tliink 
fit,  upon  the  evidence  which  has  been  given 


against  you,  and  upon  what  they  have  o&red, 
by  way  of  argument,  to  enforoe  it.  Yonr 
lordship  mav  likewise  open  your  own  evidence, 
which  you  have  to  offer,  and  call  your  wit- 
nesses, and  pursue  your  own  method,  as  yon 
shall  think  fit ;  provided  it  be  agreeable  to 
law,  and  the  course  of  proceeding  in  such 


/ 


Lord  I/rvat,  My  lords,  I  have  already  told 
your  lordships  several  times  since  I  came  here, 
that  I  was^  very  weak  and  feeble,  and  reallir 
afflicted  with  a  distemper  that  made  me  9U 
most  incapable  to  appear  here,  if  it  bad  not 
been  to  shew  my  obedience  and  respect  to  yonr 
lonlshipa ;  and  I  now  humbly  beg,  that  ainee 
your  are  so  good  as  to  indulge  me  to  say 
something  for  myself,  that  you  will  give  me 
four  or  five  days,  at  least,  to  recover  my  health 
a  little,  and  to  prepare  my  evidence.  And, 
my  lords,  I  have  another  thing  humbly  to 
propose  to  your  lordships :  there  is  an  evidence, 
a  ver]^  material  evidence  for  me,  who  is  a  mem- 
ber of  the  House  of  ^Commons :  I  would  hum- 
bly beg  that  your  lordships  would  be  pleased 
to  take  such  methods  as  you  shall  think 
proper,  to  make  him  appear  at  the  bar,  andl 
give  his  evidence,  which  is  but  two  or  thiaa 
words,  whatever  day  your  lordihips  please. 

X.  H,  S,  My  lord  LoTat,a8towlBatyouhaTO 
mentioned,  first,  in  asking  for  fonr  or  five 
days,  to  mske  your  defence,  and  prepare  yoor 
evidence,  that  is  an  intermption  of  a  trial  I 
have  not  known ;  but  it  is  in  the  judgment  of 
the  Lords  what  time  they  will  be  pleased  to  give 
—NL    Af  to  what  your  lordship  halhiai^  ia 
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wtKwd  to  a  mmiber  of  the  Hoote  of  CommoBS  ) 
beioif  a  mataial  e? ideace  for  you,  you  nuMt 
be  adf  iaed  by  yoar  oounael  («rho  are  to  advitt 
you  aa  to  mattera  of  law,  and  tlie  proper 
metlioda  of  applicatioo)  in  what  maaoer  you 
are  to  make  application  for  tliat  pnrpoae. 

Lord  Lovat.  My  lord,  I  will  take  j^our  lord- 
8hip*s  adf  ice,  and  will  do  ao ;  but  it  will  be 
impoaaihle  for  me  io  appear  before  you,  except 
1  am  better  in  health. 

X.  H.  5.  Gentlemen  of  the  Houae  of  Com- 
mona,  have  Vou  any  thin^  to  ofler,  in  relation 
to  what  my  lord  Lofathat  now  laid? 

Sir  W.  Yonge.  My  lords,  nothing^,  but  to 
Bubrait  it  to  your  lordships,  when  you  will  be 
pleased  to  proceed.  M  v  lords,  the  time  that 
the  priB«>ner  at  the  bar  baa  desired  ia  ? ery  ex- 
traordinary, and  will  be  ? ery  inoon? enient : 
but,  my  lords,  a  reasonable  time  the  CommoDS 
will  have  no  objection  to. 

Lord  Lovai.  My  lords,  I  am  at  your  lord- 
aliips'  disposal :  I  am  a  priaoner  here,  and  sub- 
mit entirely  to  your  tordsbips'  determinatioo,  be 
it  what  it  will. 

The  Lord  President  moved  to  adjourn  to  the 
Chamber  of  Parliament ;  and  the  Lord  High 
Steward  ffoin^  back  to  his  chair,  the  Houae  was 
adjourned  accordiogiy.  And  then  the  Lords, 
and  others,  returued  in  the  same  order  aa 
before. 

And  the  House  being  resumed  in  the  Cham- 
ber of  Parliament, 

Ordered,  That  a  Messas^e  be  aent  to  the 
House  of  Commons,  by  Mr.  Sawrer  and  Mr, 
JMounlague  to  acquaint  them.  That  the  lord 
Lovat  having  requested,  that  Normand  Mae 
Lend,  esquire,  a  member  of  their  House, 
might  be  examined  as  a  witness  at  (his  Trial, 
the  Lords  do  desire  that  they  will  give  leave  to 
the  said  Normand  M*Leod  to  be  ao  examined  at 
the  said  Trial :  and  that  their  lordships  wiU 
proceed  further  thereupon,  in  Westminster- hall, 
on  Wednesday  next,  at  eleven  of  the  clock  in 
the  forenoon. 

Ordered,  That  the  lieutenant  of  the  Tower 
of  London  or  hia  deputy,  do  take  back  the 
aaid  lord  Lovat,  and  bnog  him  agrain  to  the 
bar  of  this  House  in  Westminster-hall,  on 
Wednesday  next,  at  eleven  of  the  clock  in  the 
forenooD. 


The  Sixtr  Dat. 

Wedmiday,  March  18,  1746-7. 

About  eleven  of  the  dock  in  the  forenoon, 
the  Lorda,  and  others,  came  from  the  chamber 
of  parliament,  in  the  same  order  aa  on  the  first 
day,  into  Westminster-hall :  where  the  Com- 
mons and  their  Managera  were  in  the  oeata 
prepared  for  them  respectively,  aa  before.  And 
the  Lords  took  their  places  in  the  Court ;  and 
the  Lord  Hijrh  Steward  iu  his  chair. 

JL  U,  S,  The  House  ia  resumed.    Is  it  your 
lordships'  pleasure  that  the  judges  bive  kave 
to  be  covered? 
■    Xerdi.  Ay,  ay. 


Then  the  Serjeant  at  Anna  made  pradama- 
tkw  for  silence ;  and  afterwards  the  foUowing 
prodamation : 

Serjemmt  at  Arm$.  Oyes,  Oyes,Oyes !  Lw»- 
tenant  of  the  Tower  of  Londoo,  wr'mm  fortb 
your  prisoner,  Simon  lord  Lovat,*  Io  the  bar, 
puraaant  to  the  Order  of  the  House  of  Locds^ 
to  you  directed. 

The  deputy  governor  of  the  Tower  broiigM 
the  prisoner  to  the  bar,  in  tlie  like  form  as 
before.    And  then  he  kneeled  down. 

L.  H.  S.  Your  lordship  oaay  rise. 

The  Lord  High  Steward  asked  leave  to  go 
down  to  the  table ;  and  went  accordingly. 
.    L,  H,S.  My  lord  Lovat,  your  hirdahip  may 
DOW  proceed  to  make  your  Ilefenoe, 

The  Prisoner  then  ac(|usinted  their  lordships 
with  his  great  age  and  infirmitiea,  which  reiK 
dered  him,  as  heslleged,  incapable  of  speaking 
what  he  had  to  offer ;  and  tnat  therefore  bt 
had  put  into  writing  what  he  had  conceived, 
and  was  adtised  to  say  on  this  occasion ;  and 
which  he  desired  their  lordships  would  be 
pleased  to  permit  their  clerk  to  read  at  the  bar : 
and  their  lordships  permitting  it,  the  same  WM 
read  by  the  Clerk,  as  follows ;  viz. 

My  lords ;  In  my  unhappy  situatiea,  it  m 
with  the  highest  pleasure  and  gratitude,  that  I 
return  my  acknowledgments  to  your  fordsbijpe^ 
for  the  indulgence  you  have  shewn  me,  danng 
the  course  of  my  fong  Trial :  and  had  I,  my 
lords,  met  with  any  degree  of  justice  froos 
those  who  have  appeared  as  witnesses  against 
me,  it  would  have  been  imnecessary  for  me 
to  have  troubled  your  lordahipa  with  aay  tbiog 
in  my  own  defence ;  but  as  there  can  beao  oe* 
curity  against  the  oaths  of  persons  wbe  ere 
swayed  by  mdioe,  or  interested  by  the  hopes 
of  life,  and  fears  of  punisliroent,  it  beoooMS  ne* 
oessarjf  for  roe  to  trouble  your  birdshipa  with  a 
few  observatwns :  First,  as  arising  from  the 
particniar  drcumstances  of  my  case;  awl. 
Secondly,  upon  the  nature  of  the  evidence  that 
has  been  produced  against  roe,  and  the  degree 
of  credibility  which  audi  aort  of  evidence  de- 
serves. With  respect  to  the  first,  my  b»rdS| 
upon  being  served  with  a  copy  of  the  Artiolce 
of  Impeachment,  1  immediatdy  applied  to 
yonr  lordships  for  an  order  to  bring  up  those 
witnesses,  whom  1  thought  necessary  for  my 
defence:  and,  coosidenng  the  oomplicaled 
nature  of  the  treasons  charged  upon  me,  and 
the  great  period  of  time  they  were  intended  to 
comprehend,  it  cannot  surprise  your  Imndsbips, 
that  my  liat  contained  sixty,  or  thereabouts. 
But,  to  my  very  great  misfortune,  anoomBiea 
methods  have  beoi  used  against  me,  to  pre- 
vent their  attendance :  the  ordinary  j«dge% 
have  been  divested  of  their  oflices,  and  obUge4 
to  appomt  others,  who  were  reeommendea  by 
the  Kuig's  officers  to  offidate  for  them :  Nay, 
the  ordinary  seata  of  justice  have  beeni  in  nsy 
particuhur  case,  forsaken,  and  new  eomti 
erected,  to  which  mimbera  have  been  foreed 
under  the  severest  meiiaces,  to  attend  as  wit- 
Dcsses  against  me;  whilst  all  wkmB  these 
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jodirei  and  rolert,  upon  their  inqaiiHioo,  fooiid 
might  be  terriceahle  to  me  in  mv  defence,  hate 
be«i  overtvred  and  intimidated ;  so  thai  they 
diurit  not  attend  my  Trial.  Theae,  my  lords, 
are  faots  as  notaHoos  in  tbemaelvea,  as  unpre- 
oedeoted  in  these  kingdoms ;  and  fiiicts  wnich 
I  can  instantly  jHPOfe,  to  joar  kvdsbips'  satis- 
faction, partly  tiy  affida? its  now  in  my  bands, 
and  partly  by  witnesses  of  undoubted  credit, 
who  1ia?e  been  brooght  fife  hunUred  miles 
from  the  Highlands  of  Scotland,  with  a  view 
to  be  examined  against  me;  and  who,  it  is 
probable,  have  been  laid  aside,  lest  what  I  now 
take  the  liberty  to  affirm  to  your  lordships, 
should,  upon  Uieir  examinatioos,  hafe  been 
made  to  appear. 

My  lords,  by  these  and  such -like  methods, 
ha?e  my  witnesses  been  terrified  flrora  appear- 
ing ;  at  least,  so  very  few  hate  had  the  resolu- 
tion to  fenture,  that  they  scarcely  deserve  to 
be  named,  and  cannot  be  material  for  my  de 
fienoa,  without  the  assistance  of  the  others.  1 
am  therefore  under  the  hard  necessity  to  forget 
yet  a  little  longer  the  incon? enienccs  of  a  close 
and  tedious  imprisonment,  and  to  stifle  that  de- 
sire of  liberty  which  is  so  natural  to  me,  for 
•ome  longer  time,  till,  by  your  lordships  effec- 
taal  interposition,  I  can  command  the  attend- 
ance of  my  witnesses  ;  and,  of  conse(|uence, 
justify  my  innocence :  for,  if  your  lonlships 
ooosiuer,  that  my  ? ery  words  and  actions  bare 
beao  made  the  subject  of  a  critical  exaroina- 
tMD,  firom  the  year  17 19,  my  case  must  appear 
txtremdy  hard,  and  necessarily  require  a 
▼cry  circumstantial  proof,  by  examination  of 
thasa  pamona  with  whom  I  hare  had  any  inter- 
oonraty  firam  that  period  till  now :  but,  if  j^our 
krdshlpa  ahoold  instantly  oblige  me  to  proceed 
upon  my  Defence,  unprepared  as  I  am,  I  must 
aoboHti  Locked  up  a  prisoner  in  the  Tower,  I 
canpot  aaake  your  lordships'  Order  effectual 
agaiast  the  sereral  persons  in  the  list  J  gare 
in  In  this  honourable  House ;  and  to  proceed  to 
trial,  whilst  1  am  under  these  circumstances, 
has  the  appearance  of  so  much  hardship,  that 
I  flatter  myself  it  will  move  your  lordships 
cflectually  to  interpose,  and  ordier  some  proper 
method,  by  which  my  witnesses  can  be  forced 
lo  attend ;  and  not  suffer  a  peer  of  the  realm 
to  ba  destroyed,  because  be  cannot  work  im>> 
poaaibilitiest  or  oblige  me,  like  the  Israelitea  of 
oM,  to  make  brick  without  straw.  1  must 
tkawfore  humbly  move,  and  insist  with  your 
lordahipa,  not  to  introduce  a  precedent  in  my 
caati  wtiicb  may  be  attended  with  the  worst  of 
eoawauancca  to  any  lord  who  shall  hereafter  be 
bitNybt  lo  your  lordshipa'  bar.  And,  indeed, 
mj  nrda,  I  aaj  this  not  altogether  out  of  a  re- 
gai4  to  myself:  I  am  now  fourscore*  years  of 
•ga^  kaTa  auffinred  oaany  changes,  and,  thank 
mj  Ood,  bare  no  onMcoming  fear  for  any 
tluaf  I  can  yet  snfTer :  1  know,  by  the  quick 
adfances  and  frailties  of  old  age,  that,  in  the 
of  aature,  1  am  hastening  to  my  end ; 


*  la  his  Latter  to  the  duke  of  Cnmberiand,  he 
fslMlwMelfpastterfoty.    See  p.  714. 


and,  by  the  fovour  of  the  Almighty,  I  haye 
been  long  preparing  for  that  great  and  soleikia 
change:  but  this,  my  lords,  may  prodnce  a 
precedent  that  shall  prore  fatal  to  many  of 
younger  years.  And,  surely,  your  huilsbipa 
most  be  oonyinced  I  have  the  greater  reason  ro 
insist  on  this  demand,  upon  considering  what 
I  propose  to  lay  before  your  lordshi|is,  in  tba 
second  place,  namely,  a  few  obaeryationa  upon 
the  nature  of  the  evidence,  and  the  credit  that 
those  witnesses  deserve  who  have  swora 
against  me. 

In  jreneral,  yonr  lordshipa  have  undoubtedly 
perceived  the  high  improbability  that  runs 
through  the  whole  of  Chcvis's  oath:  He, 
my  lords,  takea  upon  him  to  swear  to  conver- 
sations  as  for  back  as  the  year  1719 ;  and 
roenliona  as  if  I  was  then  engaged  in  plots 
asainst  his  late  majesty,  at  the  very  time  many 
of  your  lordahijM  know,  and  that  it  is  notorious^ 
I  waa  highly  in  his  fovour.  It  might,  my 
lords,  carry  the  air  of  vanity  for  me  to  men- 
tion to  your  lordships  the  many  partkular  ser- 
vices I  waa  thought  to  hare  done  his  majesty 
in  tbe  year  1715  :  but  allow  me,  my  lords,  to 
aay,  they  were  aervicea  of  such  a  nature,  aa 
made  bis  majesty  think  me  entitled  to  very 
distinguishing  marks  of  his  favour,  aa  will  ap- 
pear by  several  letters,  which,  by  his  majesty's 
orders,  1  had  the  honour  to  receire  from  the 
late  lord  Stanhope,  my  great  and  very  worthy 
friend  :  so  thatj  my  lonis,  Chevis*s  accoimta 
are  even  more  than  improbable ;  besides,  that 
the  minute  and  particular  manner  in  wbkh  ha 
sweara  io  circumstances  that  have  happened  sa 
long  ago,  must  render  bis  testimony  too  sus- 
picious to  be  believed.  And  allow  roe  to  ob- 
serve a  very  remarkable  circumstance.  That 
he  has  carefully  avoided  to  name  any  one  man 
who  was  present  at  any  one  of  those  conrersa- 
tions,  and  could  possibly  have  been  brought  ta 
confront  him,  lest  the  same  providence  which 
detected  the  elder,  in  the  caae  of  Susanna, 
might  have  detected  Chevis.  A  fortber  cir- 
cumstance your  lordships  will  also  allow  aae  to 
observe.  That  it  is  not  to  be  supposed,  that  I,  or 
any  man  of  comamn  aense,  should  have  talked 
so  often,  and  so  fireely,  upon  a  aubject  of  that 
delicate  nature,  to  a  person,  who,  it  your  lord- 
ships can  possibly  believe  himself,  was  always 
so  openly  and  zealously  affected  to  the  present 
estaUisliment.  But  can  your  lordships  yet 
conceive  any  good  opinion  of  a  peraon  who 
voluntarily  oflera  himself  as  an  evidence  to  lit- 
tle trifling  conversations,  which  the  only  oppor* 
tunity  he  had  of  hearing  waa  his  eating  at  my 
table,  when  he  must  have  starved  at  hia  own, 
and  periabed  for  cold,  unless  my  money  bad 
ftimisbed  him  with  clothes?  In  evidence  of 
this,  1  was,  till  very  lately,  poaaeased  of  many 
of  his  accepted  notes,  for  gKater  snms  than  I 
am  afraid  he  is  yet  able  to  pay,  I  iiaving  prevaiM 
with  a  fnend  to  let  me  have  aoDey  upon  them, 
to  supply  my  present  wants ;  and  I  ahould  ba 
aon^  if  he  shall  suflRMr  by  hia  friendship  to  me. 

The  next  three  evidences  who  have  appeared 
at  your  lordships'  bar  against  mo,  are  (hoseia* 
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lamous  feUowi,  who  call  themtelrefl  wcre- 
tariet ;  the  one,  and  oii  this  occasion  J  name 
Murray,  the  most  ahandoned  of  mankind,  who, 
foqi^tliDg  his  allegiance  to  bis  king  and  coun- 
try, has,  according  to  his  own  coofeuion,  en- 
deavoured to  destroy  both  like  another  Cauline, 
to  patch  up  a  broken  ftM-tune  upon  the  -ruin 
mna  distress  of  his  Bativc  country ;  to-d^y 
stealing  into  France  to  enter  into  engagements 
upon,  your  lordships  may  believe,  the  most 
aacred  oaths  of  fidelity ;  soon  after,  like  a  san- 
guinary monster,  putting  his  baud  and  seal  to 
a  bloody  proclamatioa,  full  of  rewards  for  the 
apprehending  the  sacred  fierson  of  his  majesty  ; 
And,  lest  the  cup  of  his  iniquity  had  not  been 
tilled,  to  sum  up  all  in  one,  impudently  appears 
al  your  lordships'  bar,  to  betray  those  ?ery 
aecrets,  which  be  confessed  he  had  drawn 
lirom  the  person  he  called  his  lord,  his  prince, 
and  master,under  the  strongest  confidence.  Your 
lordships  will  perceive,  1  have  yet  foi'l>ore  to 
mention  the  other  circumstances  of  his  having 
received  since  the  battle  of  Culloden,  35,000 
lottia-d'ors,  which  he  yet  expects  to  live  and 
riot  OB ;  but  my  lords,  who  can  consider  the 
price  of  blood  and  treachery,  and  not  bestow 
that  sort  of  pity,  which  Murray,  the  greatest 
criminal,  the  true  disciple  of  his  master  Jsca- 
riot,  calls  for?  One  thing  more,  my  lonis,  1 
cannot  omit ;  and  that  is,  to  take  some  notifc 
of  the  indecent  and  scandalous  liberty  the 
wretch  has  attempted  to  take,  by  asperaung  a 
number  of  very  noble,  worthy,  and  honourable 
persons,  of  whose  innocence  your  k)rdships 
were  so  fully  persuaded,  as  to  stop  him  in  his 
career,  lest,  like  one  ot'  Samson's  foxes,  he 
should  destroy  some  of  the  worthiest  mem- 
bers of  the  commonwealth.  But  if,  after  all 
that  1  have  said,  your  lordships  can  pay  the 
most  distant  reganltothis  secretary's  evidence, 
it  is  hard  to  determine  how  many  of  his  ma- 

^'e8ty's  other  faitliful  auhjc^cts  niuy  escape  tlie 
ioenttous  liberty  of  bis  in)  peach  ment ;  for  let 
bim  once  think,  that  u|K>n  the  multiplicity  of 
bis  accusatioost  his  worililess  life  depends,  and 
there  b  no  reason  to  apprehend  any  of  the 
most  faithful  subjects  can  boast  of  a  long  secu- 
rity. I  will  noi,  my  lords,  trouble  your  lord- 
ships much  upon  the  objections,  to  which  my 
ootmsel  have  spoke  against  the  competence  of 
Ibis  witness ;  but,  if  a  desire  of  life  to  so  wicked 
a  person,  who  must  be  afraid  to  die,  can  be 
aoy  inducement  to  swear  falsely,  it  is  appre- 
hended impossible  any  of  your  lordships  can 
S've  the  least  degree  of  credit  to  tlie  oath  of 
e  villain  secretary  Murray. 
My  lords,  the  next  secretary  I  choose  to 
trouble  your  lordships  with,  is  llobert  Fraser, 
a  person  who  never  bad  the  good  fortune  to  be 
worth  a  shilling,  and  whose  veracity  and  truth 
sever  excseded  his  riches.  He,  my  lords,  has 
taken  upon  him  to  swear  to  letters  wrote  by 
himself,  and  many  of  tbeia  not  pretended  to 
hsf  e  been  signed  by  me :  Others,  my  lords, 
hare  neither  date  or  direction ;  and  no  sort  of 
|»roof  has  been  attempted  to  be  brought  by 
the  flBsaagsoi  where^  or  in  whose  cwuidy, 


they  were  said  lo  have  been  found.  How  weak 
an  evidence,  therefore,  this  is  to  fix  so  heavy 
a  charge  as  high  treason  opon  a  peer  of  this 
realm,  is  humbly  submitted.  But,  my  lords, 
this  wimess  has  also,  to  go  through  the  whole 
drudgery  of  swearing,  framed  a  very  impro- 
bable snd  awkward  tale  to  vour  lordships,  of 
his  having  found,  in  a  writing-desk  in  my 
house,  a  copy  of  a  pretended  patent,  creating 
me  duke  ot  Fraser,  which,  by-tlie-bye,  tbfs 
managers  have  not  offered  to  produce ;  and  i 
must  leave  it  with  your  lordships,  whether  it 
is  at  all  likely,  that,  if  1  had  been  |»oasessed  of 
such  a  pateut,  I  should  have  lefl  it  so  carelessly 
loose ;  or  that,  if  I  had,  this-  witness  sbonu 
have  been  the  only  person  in  my  numerous  fa- 
mily t«)  have  seen  it ;  tor  I  am  not  now  speakinff 
of  the  testimony  of  the  other  witness  Hugh 
Fraser.  BIy  lords,  '\h  it,  or  can  your  lordships 
think  it  poviible  I  could  have  had  the  copy, 
and  not  have  had  the  original  ?  The  one  was 
quite  as  easily  sent  as  the  other ;  and  your 
lordships  ail  know  that  it  is  a  mifflity  iinusiial 
tiling  t<i  sond  copies  of  patents,  where  dignities 
are  intended  to  be  conferred.  As  to  the  other 
part  of  llobert  Fraser's  testimony,  that  relates 
to  his  writing  for  arms,  iiowder,  and  ball,  1  am 
persuaded  it  cannot  make  the  least  impression 
upon  your  lordships:  First,  because  be  has 
uotdciioscd  to  express  quantities ;  and,  seoond- 
lv«  that  it  might  have  been  so  easy  for  the 
jianagers  to  have  brought  a  positive  proof,  had 
the  fact  been  true,  by  the  persons  from  whom 
these  things  were  said  to  have  been  bought ; 
or,  at  least,  by  those  who  carried  them  to  my 
house,  though  indeed  1  can  make  no  ntanner 
of  doubt,  that  had  this  gentleman,  Robert 
Fraser,  thought  it  material,  he  would  have 
gone  a  little  farther,  and  sworn  to  that,  as  he 
IS  one  of  those  honest  gentleiueui  whose  mouth 
seldiim  opens,  but  fur  their  tongues  to  lie. 

My  lords,  f  luust  next  trouble  your  lordships 
with  Hugh  Fraser,  and  again  repeat  a  general 
observation,  thai  a  person,  himself  in  the  rebel* 
lion,  and  wLu  did,  upon  his  oath,  declare  at 
your  lordship^'  bar,  that  he  would  give  no  evi- 
dence, except  in  expectation  of  lite,  cannot  be 
reckoned  an  unsuspected  witness ;  for,  ac- 
cording to  the  value  which  he  shall  set  upon 
bis  own  life,  must  his  evidence  be  less  or  more 
hurtful  to  me ;  since,  my  lords,  life  is  the  par- 
chase,  and  his  giving  evidence  the  only  price. 
He  says,  that  1  shewed  him  a  copy  of  the  pa- 
tent ;  and  yet,  long  atler  this  pretended  time  of 
shewing,  he,  my  lords,  was  the  very  person  to 
whom  Murray  declared,  he  knew  nothing  of 
such  a  patent.  He  was  also  the  person  whu 
received  those  treasonable  letters  that  bare 
been  read  a^inst  me ;  and  it  is  not  pretendel, 
that  afler  this  interview  with  Murray  at  Glas- 
gow, I  ever  saw  him,  or  bad  any  intereounn 
witli  bim,  till  I  was  brought  to  your  lorda^^pa' 
bar ;  nor  is  it  laid  to  my  charge,  that  I  ever  re- 
ceived any  of  those  letters  or  commiisionSy 
which  Fraser  is  ssid  to  have  bronght  finm 
Glasgow.  And  bare,  my  birds,  I  mmft  rrpeat 
the  sane  obierfAtiQp  sg^ioit  f jtMsr  of  ynr 
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MIocbtWbo  wuhimtelfintlie rebellion;  and 
therefore  in  like  manner  ewearing  away  my 
life  to  preaenre  his  own. 

Many  other  particalara,  my  lords,  I  por- 
poaelv  omit,  resenrib^  my  obserratious,'  till  J 
•ball  nave  your  lordships'  order  to  bring  up  my 
witnesses ;  and  then,  my  lords,  I  shall  be  able  to 
iaisify  those  particulars,  and  indeed,  the  whole 
sobstanoe  of  this  hesvy  charge  against  me. 

I  roust,  my  lords,  beg  vour  lonlships'  pardon 
Ibr  taking  up  so  much  or  your  time.  1  labour 
under  so  many  disadtantages  from  old  age, 
and  the  decay  of  the  Acuities  of  the  mind,  that 
it  is  no  wonoer  I  should  make  a  bad,  defence 
§oit  myself,*  unassisted  either  by  counsel  or  so- 
licitor ;  and  that  so  many  great  aud  eminent 
persons,  skilled  in  the  laws,  and  roasters  of 
GicBronian*eloquence,  haTcappeared  tomana^ 
•  dia  prosecution  against  me.  But  I  hope,  in 
your  lordfihips  hands  my  old  life  is  safe;  aud 
that  your  lordships,  whose  noble  blood  is  like  so 
■lany  fountains,  from  whence  issues  streams  of 
iiumanity,  justice,  and  honour,  will  not,  nay, 
<!luinol,  find  me  guilty  upon  the  evidence  of 
such  witnesses  as  have  defit^  your  bar,  and 
bare  no  othf*r  method  lefl  to  expiate  their 
•wn  crimes,  but  by  laying  them  upon  me :  For 
your  lordships  must  alk)w  me  to  observe,  that 
all  the  witnesses,  except  sir  Everard  Fawkener, 
baTe  both  their  lives  and  estates  depending 
vjKM  their  giving  such  evidence  as  may  con- 
vict me:  And  even  as  to  sir  Everard,  ne  has 
judgment  enough  to  know,  that,  should  I  be 
ao^itted,  he  would  find  it  difficult  to  defend  an 
action  at  my  instance,  for  reparation  of  uncom- 
ttKMl  wrongs,  and  acts  of  violence,  done  by  his 
arder  upon  my  estate,  in  cutting  very  valuable 
woods,  and  appointing  receivers  of  my  rents; 
and  cooiequeniiy  he  has  too  great  an  interest 
ia  ray  conviction,  to  be  considered  or  received 
by  your  lordships  as  an  unexceptionable  wit* 


My  lords,  to  me,  who  am  no  lawyer,  it  ap- 
pears extremely  strange  and  unreasonable,  that 
aocii  crtmiaif  should  be  admitted  witnesses  be- 
ibra  thay  are  pardoned ;  but  if  it  is  true,  that 
the  law  of  England  difiers  in  this  respect  from 
the  law  and  usage  of  all  other  nations,  I  should 
\m  glad  te  know,  how  that  difference  has  been 
introduced.— I  take  it^  my  lords,  for  granted, 
that  it  is  not  by  the  force  of  any  statute ;  for,  I 
sun  suro,  the  great  learning  and  ingenuity  of 
the  managers  have  omitted  to  mention  none 
that  concerns  the  case  of  treason ;  and,  if  it  is 
by  the  common  law,  my  objection  is  entire, 
aad  can  only  be  determined  by  your  lordships, 
as  in  this  case  my  jury. 

In  aomn  aort  of  feloaies,  my  lords,  I  re- 
member to  have  often  heard  of  aiatutea  which 
aathoriae  a  proof  of  that  natura ;  but,  in  trea- 
aoB,  I  ncrer  beard  of  one:  And,  indeed,  the 
■aoaasity  does  by  no  meana  appear  to  me  to  be 
tha  fame ;  1st,  because  the  one  is  pot  so  oom- 
iBoa  as  tha  other ;  and  Sdly,  because  tfaero  can 
ha  Da  room  to  plead  a  penury  of  witnesaes  in 
inMOB,  which  ts  laid  to  my  charge :  whereas 
l|Mra  may  ia  fUoaiaa.     Aaethcr  sVosf  conai- 

VOUXVIII. 


deration  will  naturally  occur  to  vour  lordships, 
that  the  reven^  or  malice  of  power  cannot 
operate  in  felonies ;  'but  may  in  treason. 

If,  my  lords,  I  should  be  told,  it  has  been 
established  by  custom,  1  must  beg  leave  to 
say,  that,  as  it  seems  contrary  to  justice  and 
reason  to  trust  to  the  evidence,  which  >  an  ac- 
complice unpardoned  is  to  give,  it  is  incapable  of 
being  hallowed  by  custom  ;  since  I  am  assured, 
that  it  is  an  established  rule,  that,  unless  a 
custom  is  reasonable,  and  according  to  justice, 
it  is  void. 

But  allow  me,  my  lords,  to  aA,  what  reason 
can  be  given,  why  these  confessed  rebels  hava 
not  been  honoured  with  a  pardon  previous  ta 
my  trial  ?  If  it  is  that  the  government  believe, 
in  that  case,  they  would  not  swear  the  truth, 
can  the  wit  of  man  inirent  a  stronger  argument 
why  your  lordships,  in  equal  diffidoice,  should 
not  beliere  them  when  they  have  no  pardon  ; 
for,  if  they  are  such  abandoned  villains  (and,  in 
truth,  my  lords,  I  believe  them  sucli)  aa  to 
perjure  themselves  after  a  pardon,  when  they 
can  neither  gain  nor  lose  by  the  evidence  they 
are  to  give,  surely  your  lordships  ought  not  to 
trust  them,  when  their  lives  depend  upou 
giving  such  evidence  as  may  convict  me,  who 
have  yet  the  honour  to  be  a  brother  peer. 

One  thing  more,  my  lords,  and  I  have  done  ; 
and  that  Is,  should  this  sort  of  proof  be  once 
established,  I  may  venture  to  say,  that  c2e/a- 
ioret  would  become  greater  nuisances  here 
than  ever  they  were  at  Rome ;  and  that  all 
pur  noUe  and  ancient  families,  will  be,  by  de- 
grees, cut  off,  upon  pretence  of  Jacobite  or  re- 
publican plots ;  since  the  histor}',  my  lords,  of 
all  ages  shews,  that  power  can  make  plots; 
and  fatal  experience  proves,  that  in  every  aga 
are  villains  ready,  like  my  three  secretariei^ 
to  prove  what  power  shall  hereafter  dktate  or 
expect. 

Thus  far  I  thought  it  my  duty,  in  vindica* 
tion  of  myself,  to  (rouble  your  k>rdsbips,  and, 
without  further  trespaaaing  upon  your  natience, 
freely  aubmit  my  Ufa,  my  fortune,  my  honoiiia, 
and,  what  is  dearest  of  all,  my  posterity,  to 
your  lordships. 

X.  H,  5.  My  lord  Lot  at,  do  you  think  fit  to 
call  anv  witnesses  ? 

Lord  Loroat,  No,  my  lords. 

SoL  Gen.*  My  lords ;-  Though  the  nobia 
lord  perseveres  in  denying  the  charge,  vet,  aa 
he  has  called  no  witnesses,  but  rests  bis  defence 
altogether  upon  complaints,  observations,  and 
objectiona  to  the  force  and  credibility  of  the 
evidence  against  him,  if  1  was  to  follow  mv 
own  inclination  and  judgment,  1  aliould  think 
it  unneceasary  to  say  any  thing  upon  a  matter 
already  sufficiently  understood. 

But  I  am  told  by  the  opinion  of  those,  whoso 
opinion  is  to  me  a  law,  that  I  shall  not  do  my 
duty,  nor  perform  the  part  assigned  me,  unless 
1  close  this  solemn  trial,  by  callhig  back  your 
lordships'  memory  and  attentkm  to  the  pnnot- 
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pal  grounds  nnon  which  we  btve  proceeded  ;* 
especially  as  iney  have  now  been  objected  to 
as  insiiflicieDt,  and  complained  of  as  setting  an 
eiaikiple,  which  may  be  dangerous  to  inaoceoce 
bereaher. 

The  gentlemen  who  manage  this  prosecu- 
tion ha?e,  in  the  course  of  it,  meant  to  do  jus- 
tice to  their  trust  in  such  a  manner,  that  the 
poble  lord  at  the  bar  should  feel  the  weight  of 
truth,  but  not  of  his  accusers :  and  it  is  not  to 
aggravate  gnilt,  or  to  press  down  the  load 
heavier  upon  him,  that  I  am  at  this  time  com- 
manded to  speak ;  but  to  satisfy  yoar  lordships 
•ow,  and  the  world  hereafter,  from  the  nature 
of  the  evidence  by  which  this  accusation  has 
been  su|)norted,  why  no  part  is  attempted  to  be 
•oswercd. 

He  has  put  your  lordships  in  mind,  that  tbe 
taw  reouires  you,  an  his  judges,  to  be  his  coun- 
fel;  wbicb  is  certainly  true:  and  I  am  per- 
fuadedy  compoasion,  inseparable  from  noble 
minds,  has  beien  ingenious  to  suggest  to  your 
thoughts,  tloubia  and  objections,  in  favour  of 
one  standing  io  that  place,  who  certainly  la- 
boiurs  under  some  in6rmities,  and  is  allowed  to 
defend  himself  by  no  other  tongue  than  bis 
own. 

If  scruples  have  arisen  in  the  minds  of  any 
of  your  lordships,  they  will  gain  strength  from 
that  consideration ;  and  the  honest  prejudice 

2 on  must  feel  from  his  want  of  assistance,  may 
e  of  more  advantage  to  him,  thau  the  ablest 
assistance  he  could  have  had. 

It  is  proper,  therefore,  it  may  even  be  neeeo- 
Mry,  to  endeavour  to  set  the  whole  in  such  a 
View,  as  may  tend  to  obviate  every  possibility 
of  doobt. 

There  are  bat  two  tbin^  fbr  jronr  lord- 
ifaips' consideration  upon  this  occasion : 

First,  Whether  the  evidence  given  is  a  con- 
vincing and  legal  proof  of  the  charge,  if  it  bo 
believMl  ?  and  next,  whether  there  ht  any  rea- 
ion  to  induce  vonr  lordships  not  to  believe  it  f 
,  The  only  thing,  in  the  course  of  this  pro- 
ceed ing,  which  has  not  yet  been  done  to  satisfy 
your  lordships  with  regard  to  bolh  these  points, 
IS,  to  apply  the  particular  evidence  that  has 
boeo  gtven  to  tftie  principal  overt  acta  laid  in 
the  Articleli  of  Impeschment 

As  this  is  the  ooly  thing  which  has  not  yet 
been  done,  it  is  the  only  thing  which  \  shall 
■ftempttodo. 

There  aro  three  kinde  or  spoeiei  of  treosoo, 
of  vrhieh  tlm  noMe  lord  at  the  bar  itands  ae- 
OMsed  by  the  Articles : 

Compaasing  and  ittagiBitig  the  deoHi  of  the 
king: 

levying  war  agmnst  his  maJMty  whhin  tho 
Rolm; 

And  CorrespoMKng,  toafnarj  to  a  late  not  of 
.foniametit. 

The  two  first  are  treasons,  declared  to  bo  oo 


by  tbo  statnte  of  the  fiSth  of  Edward  th« 
third. 

Compassing  or  imaginmg  the  death  of  tho 
king  is  an  inward  thought,  or  operation  of  tlio 
mind ;'  and  therefore,  as  God  alone  can  judge 
of  thoughts,  because  he  alone  can  know  theniir 
so,  for  this  kind  of  treason,  no  man  can  bo  con* 
victed,  unless  he  does  some  Ofien  act,  whicb 
proves  the  secret  intention  of  his  mind.  It  io 
not  necesosry,  that  the  open  act  should  havo 
an  immediate  tendency  to  take  away  the  nata* 
ral  hfe  of  the  king;  mit  any  design  to  subvert 
hia  government,  or  to  raise  war  against  bim^ 
which  may,  in  consequence,  draw  on  his  death, 
has  been  long  settled  to  be  an  overt  act  of  thiff^ 
species  of  treason. 

In  high  treason,  for  greater  security,  the  lair 
requires  a  formal,  as  well  as  convincing'  proof  ^ 
and  therefore  no  man  can  be  found  gnitty  of 
high  treason,  which  is  not  proved  by  the  testi* 
mony  of  two  witnesses.  One,  let  his  credit  bw 
never  so  good,  let  him  be  supported  by  novov 
80  many  circumstances,  is  not  sufiicient. 

But  ii  is  not  neceesary,  that  two  witneaa^ 
should  give  fMoof  of  the  same  overt  ads  :  if 
they  give  evidence  in  proof  of  distinct  overt 
acts,  it  is  enough,  provided  they  aro  overt  act^ 
of  the  same  bjiecies  of  treaaoo. 

Having  mentioned  what  legal  proof  is  ro- 
quirod  (for  this  was  the  taw  l^ore  tlie  7th  of 
kiog  William,  and  is  therefore  applicoble  to 
the  present  occasion,)  I  will  state  the  overt  acta 
of  each  species  of  treason,  whereof  tbo  aoUo 
ford  stanoa  impeached ;  and  apply  the  evidcttp^ 
to  thou. 

Of  compassing  and  imagining  the  death  of 
the  king,  the  principal  overt  acts  laid  intho 
Articles  are  three : 

lat  That  he  conspired,  with  several  of  th# 
king's  subjects,  to  induce  a  foreign- power  (tbt 
FreoohjMo  invade  this  kingdom. 

8d.  That  he  corresponded  with  the  Preteii>» 
der,  in  order  to  dethrone  the  king,  and,  witb 
that  view,  solicited,  and  accepted,  a  commia- 
sion  from  him  to  bo  licntenant- general  of  thw 
Highlands;  and  also  solicited  and  obtained 
frum  him  a  patent  creating  him  duke,  as  a  r»> 
ward  of  his  engoging  in  that  design. 

3d.  Thst  he  conspired  to'  raise  war  and  ro« 
hellion  against  his  majesty  within  this  realm. 

That  conspiring  with  a  foreign  power  to  in* 
vado  tlio  kingdom  is  an  overt  aot  of  compass^ 
mg  the  death  of  the  king,  cannot  now  bw 
doobtod. 

As  to  tbo  proof: 

Kobert  Chevjs  proves.  That,  in  Juno  irS9; 
he  heard  lord  Lovat  propose  to  WilKam  Drnm* 
nond   of  Boehaklio  the  project  of  an  in«- 


•**m 


«  Ao  to  the  right  to  reply*  though  no  wit- 
Mes  were  called  in  ^efonee,  aoe  io  thio 

Collection  the  Trial  of  Homo  Tooko  for  a 

Libel,  A.  D.  17lr. 


That,  in  1740,  he  heard  him  «y,  there  wo^ 
Ml  aasodation ;  and  drank  soooeas  to  it. 

Robert  Fraser  proves  a  letter  of  the  14th  of 
Janoary,  1746,  from  the  noble  lord  to  his  oon^ 
to  havo^beeo  dictated  by  him,  afterwai^  reoil 
over  to  him,  approved  of,  and  oent;   in  whicti 
are  thoee  words : 

«1  IMOWOf  yNwUMlMHifdiMoi  ArOMl' 
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far  High  Treoion. 
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awociatton  to  fenture  oar  litet  and  fortunn  t« 
taUNne  the  kiogf,  and  hia  oflfsprfog ;  and  we 
-cigood  our  mutual  CDgaffemeiita  for  thia  pur* 
TOM  with  our  bauda  and  aeab,  and  aent  it  to 
rraace  to  the  cardinal  de  Floury,  then  6rst 
ininiater  of  France,  by  the  bands  of  Nr.  Wil* 
4iam  Drummond  of  Bouhaldie.  The  cardinal 
oras  ao  pleaaol  with  it,  that  he  ahewed  our  en- 
fiairementa  and  subaeriplioM  to  the  king  bis 
-anaater,  and  begfged  of  hia  majesty  to  support 
^;  ami  the  king  deatmt  tbe  oanlinal  toaasure 
4ia  of  his  protection  and  asaiatance,  and  auo- 
coura  to  r^rtore  our  kine*^' 

Here  are  two  witnesses  who  give  cvidenee 
<»f  that ;  which  is  direct  proof  agrainst  the  noble 
lord  o^'  this  o? ert  act :  but  this  direct  proof  is 
aitiengtbened  by  graeral  e? idence. 
■  John  Murray  of  Brougbton  pi-o? f  s,  that  such 
an  assocbtion  and  inemoriai  was  sent  to  tbe 
'Court  of  France ;  and  that  William  Drnmoioiid 
«f  Bochaldie  was  the  |>erson  who  carried  it ;  he 
flames  all  who  signeil  it;  he  \m\h  liiinself  car- 
ried by  this  Drurotnond  of  .Bochaldie  to  mon- 
sieur Amelot,  and  intioduced  aa  coming  from 
ibose,  who  signed,  and  sent  the  association  and 
memorial :  he  was  received  by  monsieur  Ame- 
lot  upon  that  foot :  he  had  ao  answer  from  the 
French  king  to  carry  to  those  from  whom  be 
4»me. 

This  general  evidence  is  again  corroborated 
hj  that,  which  is  poaitire  proof  against  the 
aoble  lord. 

In  his  postscript  to  tbe  letter  T  mentioned 
before,  be  says,  If  his  patent  of  duke  was  re- 
fiiaed,  be  would  keep  to  the  oath  that  he  gave 
to  tbe  gentlemen  who  first  engaged  in  the  pro- 
Joot  with  him,  that  be  would  never  draw  bis 
•word  till  that  was  done.  He  mentions  three 
•T  tbe  persons  by  mime  who  6rst  engaii;ed  with 
fcim ;  so  that  tl>e  general  evidence  is  supported 
hj  this  postscript,  as  to  aome  of  those  who 
•ifoed  the  aasociatiou,  and  particularly  aa  to 
lard  Lorat  hioMelf. 

The  authetiticit?  of  this  lietter  and  pos(scri|it 
<don*t  rest  upon  the  positive  testimony  of  Ro- 
bert Fraser  only;  bat  is  supiHNled  by  the 
letter  from  my  lord's  son,  to  wiiich  this  is  an 
uawer,  profcd  to  be  tbe  hand-writiug  of  the 
«on,  and  to  faave  been  found  in  my  lord's 
custody. 

There  are  other  cioenmstances  wiricb  give 
credit  to  the  proof  of  his  having  entered  into 
tbe  aasoeiation,  which  was  sent  to  France  by 
fV^illiam  DrumnMod  of  Bocliaklie. 

In  hia  letter  to  I^DohicI,  he  enquires  after  Mr. 
ITilliam  Drummond,  as  the  roan  whom  he 
JkMred,  and  who  luted  him  best. 

Robert  Fraser  says,  lord  Lovat  told  him, 
that  hia  patent  waa  in  the  hands  of  one  Dram* 
Bood  in  France. 

And,  in  his  letter  of  tlie  14th  of  January  to 
liio  aoB,  he  saya,  Tbe  patent  waa  aent  by  nil- 
Itam  Drummond,  as  a  reward  of  hia  hating 
joiflod  in  tbe  aaaodation. 

Tbe  Mcond  otert  net  of  this  apeciea  of  trea- 

■,  wbieb  I  oieiitMmed,  waa, 

ThathteorrcapoiMled  witb.tb«Pictcsder,iii 


order  to  dethrone  the  king,  and,  with  that  tiew, 
solicited  and  accepted  a  commission  from  hioa 
to  be  lieuteoantrgeneral  of  the  HighUmds;  and 
alao  solicited  ami  obtained  drorn  him  a  patena 
creatuig  him  duke,  aa  a  reward  of  his  engagiof 
in  that  design. 

Though  corresponding  with  the  Pretender 
bo  made  treason  by  act  of  parliament,  yet  oor^ 
responding,  in  order  to  disturb  tbe  king's  go- 
vernment, la  an  overt  act  of  compassing  the  death 
of  tbe  king  ;  nod  ao  it  is  laid  in  the  Articlea. 

As  to  the  proof  of  this  overt  act : 

Robert  Ciietis  heard  him,  in  1736,  aead  « 
message  by  Roy  Stewart  to  the  Pretender, 
with  assuraiieea  of  his  fidelity,  and  that  he 
would  live  and  die  in  his  cause ;  and  charged 
Roy  Stewart  to  expedite  the eending  over  hia 
commission  of  lieutenant-general,  ud  patent 
of  duke. 

This  is  corroborated  by  Charles  Stewart, 
who  met  Roy  Stewart  in  If  3i  at  Boulogne, 
and  waa  told  by  him,  that  he  was  going  to 
Rome ;  and  hoped  for  a  place  under  the  Pre- 
tender, through  lettera  of  recommendattoa 
which  he  carried  ftom  lord  Lotat. 

Robert  Cbeiria  was  told  by  lord  Lovat  im 
174^,  That  he  bad  got  a  comminion  of  lieu- 
tenant-general, and  obtained  a  pateut. 

Robert  Fraaer  saw  at  Gortulqf,  among  lord 
Lovat'a  papers,  a  commission  from  the  Pre- 
tender, appointing  him  lieutenant-general. 

He  aaw  the  copy  of  a  patent  creating  bina 
duke. 

He  was  told  by  knrd  Lovat,  after  hia  eaoape 
from  lord  London,  that  his  patent  of  duke  wna 
in  the  handa  of  one  Drummond  in  France. 

Hugh  Fraser  was  told  by  lord  Lovat,  that 
bis  patent  of  duke  was  in  Lochiel's  hands; 
and,  in  November  1745,  my  lord  ahewed  him  a 
copy  o^'  the  pateut. 

In  hia  letter  to  John  Murray  of  Bronghtoc, 
be  refers  to  his  cousin  the  bearer  (who  was  thia 
Hugh  Fraser)  about  a  suit  he  bad  to  make. 

John  Murray  of  Broogliton  aays,  Qortuler 
explained  this  to  relate  to  his  potent. 

In  his  letter  to  his  son,  apeaking  of  the  Pre- 
tender, he  saya, 

**  When  be  was  acquainted  with  the  aaaocia^ 
tion,  behave  Mr.  Drummond  a  commission  to 
me  of  general  of  the  Highlanders,  which  1 
have." 

*'  Last  of  aH,  the  king  was  so  good  aa  to 
give  such  a  singular  mark  of  hia  fwroor  to  mo 
and  my  family,  that  he  created  me  duke  of 
Fraaer,  and  sent  me  that  patent  by  Williai^ 
Drummond ;  of  which  I  have  a  cony." 

The  original,  be  says,  waa  left  with  old 
Lochiel. 

In  tbe  postacript  to  this  letter,  be  aaya, 

«'  Tell  your  captain  liesrtentnt  (Hitt^  Fra- 
aer) I  beg  of  him  to  remember  what  l  apokt 
to  him  about  m^  patent— Pot  all  irooe  in  the 
4ire. — 1  aak  nothing  of  hia  rojr«l  htghaeae,  hot  lo 

K've  bis  countoDaaco,  acdo'wo  paMidy  whof 
I  father  baa  doce  lor  me;  wbicdi  ifberefbae^ 
I  must  keep  to  tbe  oath,  te«*Mf«lo  draw  nf 
•wordtiU  It  wM  dpM*" 
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This  it  corroborated  by  general  ertdenee 
given  by  Droughton,  and  Hogh  Fraaer :  tbey 
talked  at  Glaigow  about  it:  the  packet  was 
not  directed  till  Hugh  Fraser  sttoold  learn  from 
old  Lochiel,  whether  he  had  such  a  potent. 

Of  this  overt  act  there  is  direct  positive  evi- 
dence, by  the  testimony  of  three  witnesses, 
Hugh  rraser,  Robert  Chevis,  and  Robert 
Fraser,  supported  by  two  more,  Charles 
Stewart,  and  John  Murray  of  Broughton;  and 
nil  the  circumstances,  which  confirm  the  aa- 
theoticity  of  the  letters. 

The  third  overt  act,  which  I  mentioned,  of 
this  species  of  treason,  was. 

That  he  conspired  to  raise  war  and  rebellion 
against  his  majesty,  within  this  realm. 

Jn  his  letter  to  the  Pretender's  son,  he  says, 

'*  None  of  your  servants  but  will  do  me  the 
justice  to  declsre,  that  I  am,  and  always  have 
been,  the  most  xealous  and  active  partizan  your 
royal  highness  has  in  the  north  or  Scotland." 

In  his  letter  to  John  Murray  :  **  For  many 
years  past  I  was  the  life  and  spirit  of  the  king's 
aflatrs  in  these  countries,"  Sec, 

**  I  made  it  my  only  business  to  encouragre 
and  keep  up  the  hearts  of  the  king's  friends.'* 

In  his  letter  to  his  son,  he  says,  **  Since  that 
association,  I  made  it  my  business,  wherever  1 
was,  to  promote  the  king's  interest,  and  to 
gain  and  encourage  faithful  subjects  to  serve 
him  :  so  that  I  have  done  more  against  this 
government  than*  would  hang  fifty  lords,  and 
forfeit  fifty  estates." 

In  the  postscript,  *'  It  can  be  easily  proved 
Against  him  (your  fiither,)  tliat  he  has  done 
more  against  the  government  than  any  one 
of  his  rank  in  Britain." 

Hugh  Fraser  proves.  That  he  said  be  thought 
of  heading  the  Frasera  himself,  as  he  believed 
four  or  five  thousand  men  would  have  risen; 
but  that  was  disappointed. 

He  sent  a  message  to  the  young  Pretender, 
by  the  witaess,  that  he  had  intended  to  have 
gone  at  the  head  of  four  or  five  thousand  men, 
to  support  his  interest. 

When  the  witness  tt^we  him  the  true  state 
on  both  sides,  he  said  he  had  gone  too  far  to 
go  back. 

In  bis  letter  to  Lochiel,  be  says,  He  had 
so  managed  the  north,  that  6,00a  men  would 
have  marched  south  to  join  the  Pretender,  had 
not  the  design  been  frustrated. 

Robert  Fraser  proves.  That  he  made  excuses 
to  Lochiel,  Keppoch,  and  others,  for  not  having 
joined  them  publicly  :  That  he  made  excuses, 
alter  the  battle,  to  the  young  Pretender ;  and 
they  both  embraced. 

'this  is  stren^bened  by  general  evidence 
given  by  John  Murray  of  Bronghton,  that, 
when  the  younff  Pretender  landed,  a  message 
was  sent  to  lord  Luvat  by  doctor  Cameron,  and 
Oortuleg  came  from  him. 

And  also  by  general  evidence  given  by  Ro- 
bert Fraser,  that,  soon  after  the  Pretender 
landed,  one  Cameron  came  to  lord  Lorat,  and 
Gortule^  went  to  the  young  Pretender. 

This  If  itrengthened  too  by  moat  of  liif  let- 


ters ;  which  imply  a  prerknis  concert,  and  an^ 
anrances  given  :  they  are  full  of  apologica  lor 
his  not  acting  up  to  that,  which,  he  aeems  coo* 
scions,  was  expected  from  him. 

Hit  wavering  and  irresolution  apeak  a  ntn4 
divided  between  former  engag^emenla  and  pre- 
sent fear. 

At  first,  when  he  thought  lour  or  five  tbou- 
sand  men  would  be  raised,  he  intended  to  bavn 
headed  them  himaelf :  when  that  scheme  wan 
disappointed,  he  neither  would  join  the  roMn 
himself,  nor  send  his  men.  Upfin  the  news  of 
the  baule  of  Preston-Pans,  be  resolved  his  mm 
should  go.  - 

When  an  account  came  of  the  landing  of  tlie 
Dutch  forces  in  England,  he  resolves  his  son 
should  stay,  so  as  to  give  occasion  to  that  ex- 
pression of  his,  That  one  day  undid  what  an* 
other  did. 

At  last,  when  lord  John  Druoraiond  landed 
in  Scotland,  with  a  body  of  French  forces,  anti 
assurances  of  powerful  succoure  fn»m  France, 
be  returns  to  the  design  of  sending  his  son. 

This  conduct,  and  fluctuation  of  counseln, 
shew  he  equally  dreaded  either  breaking 
former  engagements,  when  the^attempt  wore  a 
face  of  success;  or  keeping  them,  when  it 
looked  desperate ;  and  gives  preditand  strengtii 
to  all  the  direct  and  positive  evidence,  that  the 
case  was  so. 

Thus  this  overt  act  is  proved  by  the  testii- 
mony  of  two  witnesses,  Robert  and  Hagb 
Fraser,  and  supported  by  all  the  circumstancea 
which  confirm  the  authenticity  of  theletten. 

The  second  spedes  of  treason,  whereof  tha 
noble  lord  stands  accused  by  the  Articles,  ia. 
Levying  war  against  the  king  within  the  realm. 

My  lorda,  levying  vrar,  properly  speaking, 
and  in  the  nature  of  the  thing,  ia  itself  an 
open  act,  and  may  be  laid  as  an  open  act,  of 
compassing  the  death  of  the  king :  It  is  impoa* 
sible  to  consider  a  man  as  levying  war,  without 
having  done  some  act.  In  treason  there  are 
no  accessariea;  all  who  assist  ara  principals. 
Though  a  man  should  not  himself  appear  in 
arms,  nor  commit  any  host\^litics  with  bis  owa 
hands,  yet  if  he  voluntarily  aids,  in  any  mao- 
ner,  those  who  are  in  arms,  and  commit  hoati- 
lities,  lie  is  guilty  of  levying  war.. 

But  though  levying  war  be  really  an  aet 
itself,  to  be  proved  ny  me  hostilities  committed, 
or  assistance  given  ;  yet,  as  the  letter  of  tba 
statute  of  Edward  3,  requires  the  four  kinds  of 
treason  first  mentioned  m  that  act  to  be  made 
out  by  open  deed,  overt^acta  are  always  laid  of 
this  species  of  treason,  though  genarally,  they 
are  only  descriptiona  of  the  manner  of  levying 
war. 

In  the  present  case,  the  Articles  have  pointed 
out  particularly  the  manner  in  which  the  nobla 
k)rd  ia  charged  with  having  levied  war.  And 
of  thia  apeciea  of  treason  there  ara  three  avart 
acts  laicf : 

First,  That  he  encouraged,  by  menagea  and 
letters,  the  Pretender's  son,  and  i&ia  adhcrenta,. 
then  in  arms,'  waging  war  againat  bii  nM|)ca^, 
wi|hiatbiaieilAii« 
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Uog^'  Fraier  pro?e8»  That  he  carried  • 
netsai^  from  lord  Lof  at  to  the  yoong  Preten- 
der ;  the  purport  of  which  your  lordships  ha?e 
heard. 

Ilobert  Fraser  proves  his  letters  to  the  Pre- 
tender, Lochiei  add  John  Murray  of  Brougbton. 

His  evidence  as  to  the  letter  i  last  mentioned, 
is  supported  by  its  aOpearing  to  be  written  in 
«nawer  to  a  letter  of  the  Slst  of  October,  from 
Brooghton;  and  Hugh  Fraser  swears,  he 
iRx>a^t  such  a  letter  from  John  Murray  of 
JBroughton  to  lord  Lovat,  was  privy  to  the 
contents,  and  gives  an  account  of  them :  and 
John  Murray  of  Broughton  proves,  that  he  re- 
ceived this  letter  from  GortoW. 

All  these  letters  are  established  by  the  post  • 
flcript  to  hb  letter  to  his  son  of  the  14th  of  Ja- 
ooarv,  1746 ;  in  which  he  says, 

•*  I  send  you  enclosed  the  four  letters  which 

Ki  should  have  carried  with  you  from  Caslle- 
wney  :  you  may  tell  the  prince  when  yon 
deliver  the  letter  to  him.'* 

The  anthenticity  of  this  is  supported  by  his 
son's  letter,  to  which  this  b  an  answer. 

So  that  to  thb  overt  act,  there  are  two  posi- 
tive witnesses,  Hugh  and  Robert  Fraser ; 
besides  all  the  circumstances  which  give  them 
credit. 

The  second  overt  act  of  this  kind  of  treason 
laid  in  the  Articles,  b. 

That  he  sent  hb  son,  at  the  bead  of  an 
emned  force,  to  join  the  young  Pretender,  and 
bb  adherents,  and  assist  them  in  the  war  they 
were  then  carrying  on  against  hb  majesty, 
witbin  the  realm. 

Robkt  Fraser  proves.  That  lord  Lovat  sent 
letters  early  to  two  heads  of  different  tribes  of 
the  name,  to  prepare  their  men,  in  order  to  join 
she  master  of  Lovat : 

That  he  ordered  colours  and  bell-tents  to  be 
got  ready: 

That  bis  men  were  twice  rendezvoused  just 
hj  hb  house,  with  hb  privity  : 

That  he  ordered  the  witness  to  give  them 
gonpowder,  and  delivered  him  the  key  of  the 
pfa^e  where  it  was,  for  that  purpose : 

Tba^he  furnbhed  them  with  lK>nne|s,  shoes, 
and  shot. 

I^b  letters4o  the  young  Pretender,  Lochiei, 
Bron^ton,  and  the  son  tbimself,  shew  that  be 
•ent  his  son,  and  the  men  he  led. 

Hugh  Fraser  says,  after  his  return  from  the 
President,  k)rd  Lovat  gave  his  opinion,  that  his 
MD  should  march  Vith  all-  dbpatch  : 

That  thb  was  hb  final  opinion,  and  should 
net  be  countermanded. 

Robert  Chevis  proves,  Ihat  my  lord  offered 
lum  a  captain's  commission. 

Hoffh  Fraser  of  Dumballoch  says,  lord  Lo- 
vat awed  him  what  number  of  men  he  could 
rabe ;  and  said  the  master  was-  to  head  and 
nue  them.  Declared  he  would  send  his  son 
•nd  clan — wbhed  himself  younger,  that  he 
laight  go  and  command  the  men  himself—- 
Waflsedlib  son's  slowness  in  rabing  the  men 

'yicmiefd  gratuities  to  the  wives  and  children 
^ihflae  wIm  went  «mlh  to  the  Pretei|der,  and 


;  engaged  to  support  their  families  in  their  ab- 
sence. 

W.  Walker  was  present  at  part  of  a  dbpute 
between  lord  Lovat  and  hb  son,  who  threw  his 
cockade  into  the  lire. 

He  heard  lord  Lovat  say  to  Fraser  of  Byer- 
field,  **  What  would  you  have  roe  do?  1  aoi 
forcing  my  son  out,  the  life  of  me." 

Peter  Fraser  of  Balladrum  proves,  that  when 
the  men  were  rendezvoused,  the  officers  used 
to  go  to  lord  Lovat,  and  he  bid  them  go  to  hb 
son,  their  colonel. 

There  are  more ;  but  I  have  already  named 
six  witnesses  to  thb  overt  act,  whose  evidence 
is  confirmed  by  a  variety  of  circumstances. 

The  third  and  only  other  overt  act  of  thb 
kind  of  treason,  which  I  shall  mention,  is,  that 
he  conspired  with  many  persons  in  arms,  how 
to  renew  tlie  rebellion,  when  it  was  almost 
suppressed,  and  to  raise  forces  to  keep  it  alive. 

John  Murray  of  Broughton  proves,  that  lord 
Lovat  met  at  Mortligen,  in  the  island  of  Morar, 
fifteen  of  the  chiefs  of  the  rebels : 

That  he  said  3,000  men  Would  be  sufficient ; 
and  mentioned  400  Frasers,  as  the  quota  ot* 
his  son ;  and  desired  Lochiei  to  answer  for  hb 
son. 

John  Farquhar  proves,  that  he  embraced 
Lochiel's  officers;  and  said,  he  did  not  doubt 
their  getting  7  or  8,000  real  honest  men,  to 
fight  &e  elector  of  Hanover's  troops. 

Charles  Stewart  proves,  that  d  or  400  Fra* 
sers  were  proposed  as  his  son's  quota;  and 
that  he  desned  Lochiei  to  answer  for  his  son. 

All  agree  French  money  was  distributed  for 
the  purpose  of  raising  men ;  and  that  70  or  80 
Louis- d'ora  were  given  to  a  man  belonging  to 
lord  Lovat,  for  the  Frasers. 

John  Murray  of  Broughton  says,  That  four 
or  five  days  af^er,  my  k>rd  talkra  of  sending 
the  servant  who  had  received  the  money,  to 
his  son  with  it. 

So  that,  to  thb  overt  act,  there  are  three  cod- 
cunring  witnesses. 

The  third  head  of  treason  laid  in  the  Arti- 
cles, which  b,  knowingly  correspondiug  with 
the  eldest  son  of  the  Pretender,  and  persons 
employed  by  him,  contrary  to  the  late  act  of 
parliament,  I  pass  over,  because  the  evidence  to 
support  that  part  of  the  charge  is  also  evidence 
upon  the  two  other  kinds  of  treason  ;  and,  as 
such,  it  has  already  been  taken  notice  of. 

AU  this  particular  proof  is  strongly  corro- 
borated, if  it  wanted  any  support,  by  a  general 
evidence  of  guilt. 

Lieutenant  Dalrymple  proves,  that  lord  Lo* 
vat,  afler  he  was  Ukeu,  being  asked,  how  he 
came  to  be  engaged,  said  it  was  in  revenge  for 
the  loss  of  hb  company. 

David  Campbell  asking  how  he  came  to  be 
engaged  in  a  thing  of  this  kind,  at  hb  yeara, 
lord  Lovat  said,  he  had  been  disobliged  by 
taking  away  his  company. 

Sir  Everard  Fawkener  has  told  your  lord- 
ships, that  he  did  not  take  pains  to  deny  hb 
guilt :  that  he  put  the  part  he  had  acted  upon 
rescntmeBt  to  the  minutry,  for  haring  taken 
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away  his  company :  Tlut  be  said,  for  the  take 
of  revenge,  he  would  have  joioed  Koiili  Kan, 
Jiail  he  oomo. 

His  escaping  after  he  was  first  apprehended, 
the  condition  and  place  in  which  he  was  taken, 
aliew,  ihat  he  thought  his  only  sefety  lay  in 
night. 

Afler  he  wu  takes,  his  declarations  to  those 
mho  took  him ;  hucoD?ersatiooa  with  sir  Bve- 
yard  Fawkener,  well  knowing  who  he  was, 
•hew  an  absolute  cooYiction,  thai  the  part  he 
liad  acted  was  too  notorious  to  be  dissembletl. 

BIy  lords,  this  being  the  nature  and  strength 

«f  the  evidence,  u^ion  which  the  case  now  in 

judgment  depends :  from  the  precedent  which 

jnay  be  made  upon  this  occasion,  I  little  thought 

to  have  heard  of  danger  to  innocence  hereafter. 

If  this  were  a  doubtful  matter,  if  it  were  a 
measuring  cast,  the  Commons  had  rather  the 
fpuilty  should  escape,  than  nm  a  risk  of  the  in- 
•nocent  being  condemned.  When  they  accuse, 
jihcy  desire  the  person  accnnd  may  be  con- 
Ticted  0|>on  clear,  satisfactory,  and  unanswer  • 
dble  proof,  or  not  at  ail. 

The  noble  kMrd  at  the  bar  has  complained  of 
many  hardships  :  few  are  the  trials  in  which 
inch  a  comj>laiut  would  be  so  little  founded. 

He  bad  lull  time  to  prepare  for  his  defence : 
at  his  own  request  he  has  lieen  indulged  with 
.adjournments  during  the  trial :  he  has  had  all 
the  advantage*  of  assistance  which  could  be 
f^if en,  or  connived  at. 

I  wish  the  inBexible  rule  of  law,  as  it  still 
stands  in  proaecntions  of  this  kind,  could  have 
allowed  him  to  make  his  full  defi^nee  by  others. 

The  appearance  of  a  hardship  would  have 
lieen  removed;  but,  as  this  case  is  circnm- 
atancod,  the  removing  that  appearance  would 
inf  e  helped  the  piusecuiion  much  mare  than 
ihe  prisoner. 

1  sfieak  it  feelingly,  I  had  rather  reply  to  the 
ablest  advocate,  than  do  what  my  doty  now  re- 
quires of  me.  It  is  painful  to  the  last  degree, 
to  observe  upon  any  thin^  which  has  dropped 
Irom  himself;  but  some  notice  roust  be  taken. 

He  has  laboured  to  prove,  that  no  credit 
anght  to  be  given  to  the  witnesses  againa  him, 
because  many  of  them  are  accomplices,  and 
■peak  from  the  danger  of  their  situation. 

I  witl  allow,  that  the  hopes  of  life,  or  the 
fear  of  death,  may  have  induced  some  of  them 
to  give  evidence  upon  this  occasion,  but  not  a 
Mse  evidence. 

The  same  hope  or  fear  is  a  security  against 
that:  when  the  Commons  accuse,  and  your 
kmlships  sit  as  judges,  what  expectation  can 
they  have  but  from  their  ingenuity  and  vera- 
city? Should  they  be  caught  preraricating, 
aliould  they  be  detected  in  a  false  accusation, 
desperate  were  their  condition  indeed. 

But  the  noble  lord  is  misinformed,  when  be 
Oavs  an  accomplice  ought  not  to  be  beiieved  at 
all,  till  he  is  pardoned :  if  so,  he  could  not  be 
axamined.  The  utmost  force  of  the  objection 
is  no  more  than  a  circumstance,  to  weigh  in 
the  scale  against  his  credit ;  but  then  it  must 
be  balanced  with  the  mattcraf  ihecfidsaoe^  the 


manner  in  which  it  is  given,  the  proof  liy  which 
it  is  supported,  and  that  by  which  it  ia  oontriH 
dieted. 

The  matter  here  is  prolmble  and  consistent: 
nothing  of  consequence  rests  upon  a  simple 
testimony :  they  who  support  each  other,  fira 
told  their  stories  separately  ;  have  never  since 
had  an  opportunity  of  conferring ;  and  there* 
fore  could  not  agree  in  a  fiction.— One  perhaps 
first  examined  in  London,  another  at  Invemeaa, 
neither  knowing  what  the  oUier  had,  could,  or 
would  say,  kept  in  separate  custodies  ever  since* 
it  is  impossible  they  should  unite  in  the  aame 
falshuod. 

The  manner  too  in  which  they  gave  their 
e> idence,  earned  with  it  a  degree  wconviction : 
to  instance  in  one,  the  behaviour  of  Hugh  Fra* 
ser  demonstrated  what  he  told  your  lordships : 
he  said,  if  be  had  no  hopes  of  mercy  he  would 
not  have  spoke  at  all ;  for  if  he  submitted  la  be 
examined,  he  must  speak  religiously  the  truth. 

The  vibihie  agoniei,  and  an||[uish  of  mind, 
under  which  he  laboured ;  the  ingenuity  with 
which  he  answered  the  precise  qnestion  put  to 
him,  without  ever  goinfjf  a  syllable  beyond  it  ; 
could  not  but  force  belief  to  all  he  aaid ;  and 
slicued  he  cave  the  anawer  because  it  was 
trnc,  but  wished  not  to  have  given  it  upon  this 
occaftion. 

When  he  first  discovered  what  he  knew; 
be  luis  tokl  your  lordships,  that  he  thought 
himself  in  the*  article  of  death  ;  and  from  wnal 
he  then  ssid  he  never  has  varied  since. 

The  proof  by  which  their  testimony  is  sup- 
ported, 1  have  already  laid  together  in  one  view : 
to  contradict  them  nothing  is  offered. 

The  noble  lord  says,  the  witnesses  whe 
oonU  clear  him  are  not  here :  tliough,  in  the 
course  of  the  trial,  we  lieard  of  bia  having 
wilaesaes,  and  what  they  would  pfeve;  be 
has  not  bad  time  enough  to  bring  them ;— -he 
complains  of  their  having  been  prevented :  u 
he  has  not  witnesses  enough,  he  won*t  call  any. 

These  are  pretexts;  hut  he  let  fall  the  true 
reason  why  be  has  no  witnesses, — There  is  no 
making  brick  without  straw ;  there  is  no 
calling  witnesses  without  facts;  there  is  no 
making  a  defence  without  innocence;  there 
is  no  answering  evidence  which  is  true. 

lie  has  not  so  much  as  suggested  what  thoa 
witnesses  could  prove,  if  they  were  here. 

1  will  do  him  the  justice  to  beUere,  that,  if 
he  could  with  truth,  he  would  not  now  throw 
the  whole  upon  the  atiff'-necked,  headstrong 
disobedience  of  his  son — ^That  unhappy  boy  is 
already  attaintei},  and  now  actuallv  in  eustoaj. 
Though  be  might  have  been  made  the  aca|ie- 
g[oat,  if  be  were  out  of  reach,  yet,  in  hb  preaeot 
situation,  I  am  sure  the  noue  lord  would  not 
defend  his  own  life  by  leading  this  unfortuuale 
youth !  much  less  would  he  attempt  auch  a 
kmd  of  defence,  contrary  to  truth  ;  for  ao  it 
must  be,  if  either  the  pnsoaer  himself,  or  nor 
evidence,  is  bdievetl. 

Would  he  call  witnesses  to  prowe  the  Iciten 
which  iiave  been  read  to  be  tomA  f  Consider 
bow  they  aieaiithBBtiaUad.    Ta  aamuiua  Jig- 
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Butane  BtHI  mnains-^Ha  don't  controvert  ttt 
beinf^  like  bis  band — ^The  bodies  are  wrote  by 
Robert  Fraser.  A  letter,  nnquestiouably  signcn 
and  sent  by  the  noble  lord  to  his  royal  uigbness 
Ibe  duke,  was  produced :  tbe  body  is  wrote  by 
fhe  same  Robert  Fraser.  The  signature  to 
this,  and  the  signature  which  remains  to  tbe 
fibers,  appear  manifestly  of  tbe  same  hand. 

One  of  the  most  materia]  letters  is  an  answer 
to  a  letter  wrote  by  his  von — that  too  must  be'a 
^(^ilGr^iT  >  y^  it  was  fbund  in  his  own  custod;^. 
But  the  intrinsic  evidence  of  aulbenticity  is 
0till  stronoper. 

If  the  letters  are  forged,  bow  come  tliey  to 
gtre  tbe  same  account  of  tbe  association,  and 
■MDtioa  the  same  persons  concerne«l,  as  your 
Iprdahlps  have  heard  from  tbe  general  evidence  ? 

If  tbe  general  evidence  is  a  fiction,  how  could 
f|ie  same  story  get  into  these  letters  ? 

If  Robert  Fraser  invented  the  letters,  how 
•ame  Hugh  Frnser,  and  others,  to  give  the 
fame  account  of  the  patent  and  commission 
Wbicb  is  to  be  found  in  them  ?  If  the  patent 
and  commission  never  were  seen  or  heard  of, 
how  could  they  be  put  into  forged  letters  ?  But 
Nnarks  are  unnecessary,  where  the  case  is  so 
plain.  I  have  said  thus  much,  to  shew,  that 
the  noble  lord's  alleging  he  wants  assistance,  or 
ftaa  not  his  witnesses,  may  be  of  more  service 
$p  bim,  than  any  assistance,  or  witnesses,  be 
could  have ;  and  to  shew,  that  the  Commons 
bave  not  taken  upon  themselves  th'is  prosecu- 
tion, to  lay  the  noble  lord  at  the  bar  under  any 
Asadvantages,  in  his  defence.  From  the  wit- 
■esaea  who  have  been  examined,  the  caae  must 
^pear  to  your  lordships  such  as  no  advantages 
6nu\d  have  enabled  him  to  get  tbe  better  of. 
iTIiere  are  many  circumstances  which  induced 
iktm  to  single  out  this  prosecution  ;  many  cir- 
cumsrances  of  a  public,  many  of  a  peculiar 
liatnre.  I  am  almost  tempted  to  mention  some 
•f  them  ;  but,  in  part,  they  have  occurred  to 
^o«r  lordships  in  the  course  of  tbe  examination ; 
•«nd  I  refrain,  lest  I  should  drop  any  thing  that 
night  tend  to  inflame.  Every  thing  of  that 
aort  has,  by  every  body,  been  carefully  avoided 
vpon  this  occasion.  That  Ciceronian  eloquence, 
as  be  calls  it,  from  principles  of  jnstice  and 
humanity,  has  not  been  used  against  him. 
Every  gentleman,  who  has  spoke  in  this  trial, 
has  made  it  a  rule  to  himself,  to  urge  nothing 
against  tbe  prisoner  but  plain  facts,  and  positive 
evidence,  without  aggravation.  They  have 
addressed  themselves  to  your  judgment,  and 
not  to  your  passions.  1  dare  say  your  lord- 
'  abipa  have  OMerved,  that,  tliougb  the  evidence 

$'[vcn  consists  of  a  variety  of  facts,  some  more 
rectly  aflfecthig  the  noble  lord,  others  less, 
and  aome,  perhaps,  not  afieeting  him  at  all, 
neither  in  tbe  summing  up  tlie  evidence,  nor 
Id  what  I  have  now  troubled  your  lordships 
with,  baa  any  thing  been  mentioned  as  direct 
evidence  against  him,  which  is  not  so.  Cir- 
camstances  which  only  tend  to  corroborate, 
Imve  been  mentioned  in  that  light ;  and  evi- 
dcooe  which  no  way  affects  him,  has  not  been 
1^  or  observed  upon  at  all. 
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M?  fords,  tbe  whole  is  now  befbre  yoii# 
lordships :  it  is  your  province  to  make  the  con- 
clusion wliich  ought  to  be  drawn  from  tbe 
premises. 

Lord  Talbot.  My  lords,  the  abilities  of  tb^ 
learned  manager  who  just  now  spoke,  nevec 
appeared  with  greater  splendour  than  at  thia 
very  hour,  when  his  candour  and  humanity  ^aa 
been  joined  to  those  great  abilities  which  bav^ 
already  made  him  sa  conspicuous,  that  I  hope 
one  day  to  see  him  aild  lustre  to  the  dignity  oC 
the  first  civil  employment  in  this  nation.  My 
lords,  I  observe  one  thing  in  the  defence  of  tha 
noble  lord  at  the  bar ;  wbicb,  for  the  sake  of 
the  Managers  for  the  representatives  of  Great 
Britain,  and  out  of  the  regard  that  I  have  for 
their  constituents  who  deputed  tbeni,Ithink 
myself  obliged  to  take  notice  of. 

My  lords,  the  noble  lord  at  the  bar,  in  bia 
defence,  complains,  I  believe,  very  unjustly,  of 
the  hardships  he  has  suffered,  in  being  deprived 
of  his  witnesses ;  and,  at  tbe  same  time,  men*, 
tions,  that  there  are  witnesses  of  iudisputabia 
credit,  who  were  brought  up  in  order  to  be  wit- 
nesses against  him,  but  who  have  not  been 
examined  by  the  Managers,  for  fear  thej 
sboukl,  on  their  cross-examination,  support 
those  facts. 

l^Iy  lords,  I  therefore  now  desire,  for  the 
honour  of  the  gentlemen  who  are  Managers  of 
this  prosecution,  that  the  noble  brd  at  Uie  bat 
may  be  asked,  Whether  he  is  now  willing  ta 
have  those  witnesses  produced,  and  to  bava 
them  asked  any  questiona  oooceming  that 
matter  ? 

Attorney  CtneraL  My  lords,  what  has  beea 
taken  notice  of  by  the  noble  loH,  and  what  ia 
desired  by  him,  is  extremely  irregular,  after 
tbe  Managers  have  closed  and  sammed  up  their 
evidence;  and  the  noble  prisoner  had  ubeiijr 
and  time  given  bim,  in  the  most  indulgent^ 
manner,  to  make  bis  defence  in  such  way  as  ha 
should  be  advised.  He  was  pleased  to  make 
a  speech  to  your  lordships,  oontunin||[  a  great 
variety  of  facts,  but  declined  producing  any 
witnesses;  and  though  called  upon  for  tbat 
pnrpose,  thought  proper  to  acquaint  your  lord- 
ships, that  he  should  offer  none  to  support  those 
facts  which  he  had  allegied :  your  lordships 
have,  upon  that  declaration,  been  pleased  tb 
proceed  to  hear  the  Managers'  reply. 

My  learned  friend  on  my  left  hand  bath  exe- 
cuted that  part  with  great  justice  to  the  com- 
mands of  the  Commons,  and  all  that  tender- 
ness to  the  noble  priRooer,  which  was  consistent 
with  his  duty.  Your  lordships  have  beard  aud 
felt  the  weight  of  it. 

The  proceedings  are  dosed,  and  wait  only 
for  your  lordships*  opinion.  Tbe  Managers 
therefore  are  sur|>ris:ed  to  find  the  noMe  lord 
now  calling  upon  the  prisoner,  to  examine  wit- 
nesses which  he  did  not  think  proper  himself 
to  examine,  after  the  fullest  opportunity  of  con- 
sidering it.  And  it  appears  by  his  own  speecb, 
he  has  had  correspondence  with  his  witnesses 
since  they  came  up.    The  Managers  tbervfare 
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must  insift,  that  your  lordshipt  will  proceed  to 
ffive  year  optDion  upon  the  whole  of  the  e? i- 
deoce,  wbicli  is  now  full v  before  you. 

My  lords,  I  cannot  but  take  notice  of  the 
method  which  the  prisoner  at  the  bar  has  taken, 
of  reflecting  upon  this  prosecution,  in  his 
■peech.  He  has  complained  in  a  heary  man- 
ner, and  endeavoured  to  induce  your  lordships 
to  beliete,  that  those  who  have  had  the  con- 
tact of  this  prosecution,  have  been  using  un- 
due methods,  either  to  get  witnesses  to  support 
the  charge,  or  to  prevent  him  from  having  any 
witnesses  in  his  defence.  If  the  prisoner  at 
the  bar  could  have  made  out  any  thing  of  this 
kind,  your  lordships  would  certainly  have 
lieard  it  here,  in  evidence ;  for  his  not  doing 
it  could  not  be  out  of  deference  to  the  Com- 
mons, or  to  yonr  lordships,  or  to  hb  mijesty. 

He  has  represented  as  if  a  new  method  was 
taken,  of  erecting  uncommon  coarts  of  justice, 
to  compel  some  witneucs  to  give  evidence  on 
one  side,  and  deter  others  from  doing  it  on  the 
other.  My  lords,  it  is  indecent  to  (ay  reflec- 
tions of  this  kind  before  yonr  lordshi|)S,  in  this 
manner.  Is  the  noble  ford  at  the  bar  now  to 
say,  I  could  have  evidence,  if  I  had  an  op- 
portunity of  prodncing  it ;  and  if  your  lord- 
ships will  give  me  time,  1  will  prove  all  that  I 
have  said  ?  Aly  lords,  what  has  he  been  doing 
over  since  the  Articles  were  exhibited  ?  Who 
are  the  persons  he  could  now  examine?  Many 
of  his  Witnesses,  he  has  said  himself,  arc  come 
up  ;  has  he  made  any  use  of  them  P  Have  they 
been  examined  at  yonr  lordships'  bar  ?  On  the 
contrary,  did  not  the  prisoner  say,  he  would 
produce  up  witnesses  ?  Yet,  says  he,  I  will  re- 
flect upon  the  proceedings;  and  say,  that  I 
could  Lave  witnesses,  if  I  had  leave  and  time 
to  proiluce  them.* 

My  lords,  a  prisoner  who  is  tried  for  his  life, 
may  think  he  has  a  right  to  say  any  thing,  how 
false,  how  unjust  s<»ever:  but  it  is  incumbent 
on  your  fordships  to  prevent  the  eflect  of  such 
reflections,  to  do  justice  to  all  parties,  to  the 
government,  the  Commons  of  Great  Britain, 
and  the  Managers.  The  prisoner  seems  to 
have  hopes,  that  your  lordships  may  be  pre- 
vailed upon,  by  this  means,  to  beheve,  that 
there  is  some  truth  in  what  he  says.  Your 
lordships'  indulgence  now,  of  further  time,  on 
this  pretence,  would  give  some  colour  to  that 
suggestion  ;  and  it  will  be  ima<;ine<l,  that  it  was 
heUeved  by  your  lordships.  1  call  u|H)n  the 
prisoner  himself,  to  declare,  whether  j'our  lord- 
ships did  uot  indulge  hiui  with  an  opportunity 
of  calling  any  witnesses,  even  those  brought 
upon  the  part  of  the  Managers,  on  his  givin? 
them  notice  for  that  purpose  ?  If  your  ford- 
ships  should  now,  upon  what  has  been  said  by 
tl|e  noble  lord,  which  I  do  not  doubt  but  be 
said  from  the  great  regard  he  has  to  justice, 

*  According  to  lord  Kenyon,  in  the  Case  of 
Fox  V,  Home  Tooke,  a.  d.  1792,  Lord  Lovat 
introduced  the  names  of  persons  not  concerned 
in  his  Trial,  and  it  was  said  it  was  indecent  to 
do  fo,  and  be  waa  stopped  accordingly. 


and  from  his  compaMioDfbrlapenott  appear- 
ing in  the  circumstances  of  the  prisoner :  1  say, 
my  lords,  if  upon  such  a  sogmtioo  year  lord* 
ships  should  now  call  again  upon  tbo  prisoner 
to  produce  hit  witnesses,  it  wdl  he  givmg  cre- 
dit to  that  false  and  injurious  insinuation :  and 
I  hope  your  lordships  will  not  give  colour  to 
imagine  it  was  believed  by  you,  by  giving 
leave  to  the  prisoner  now  to  call  witneaes  for 
that  purpose. 

Lerd  High  Stewmrd,    Have  you  dott«  with 
your  evklenoe  on  both  sides  ? 

Lord  Lovat,  My  lords,  I  am  an  unAt  pertoa 
to  say  any  thing  after  that  great  nan  that  has 
spoken  last ;  but,  since  1  am  now  upon  my 
trial  for  my  life  and  fortune,  I  mint  tell  your 
lordships  what  if  really  fact,  though,  perhaps, 
it  may  not  be  pleasinff  to  that  great  nan,  that 
there  is  not  one  syllable  of  what  he  has  said 
tnie.    My  lords,  it  is  certain,  that  I  got  your 
lordships' order  for  bringing  up  sixty  witnesses 
to  this  place;  and  it  is  certain  that  1  sent  n 
gentleman,  who  was- once  allowed  to  be  my 
solicitor;   and,  thouffh  1    was  robbed  of  my 
whole  money,  and  did  not  get  a  farthing  out  of 
my  estate  since  I  was  taken  prisoner,  vet  I  had 
interdict  enough  to  get  500/.  from  Mr.  Ross^ 
which  was  given  to  this  man,  to  bring  up  my 
witnesses.     My  lords,  he  came  there  tq  In- 
verness, and  found  all  the  wimcssfs  that  T  bad 
named  to  him  were  very  ready  to  come  up; 
but  1  was  extremely  surprtsed  to  fhid,  that 
there  was  a  new  court,  besides  the  Court  of 
the  House  of  I'eers,  a  little  depute  of  the  she- 
rifTif,  that  took  u|)on  him  to  leave  the  comflMHi 
place  ot'  justice  in  the  Tolboolh  at  Inverness^ 
and  to  go  to  a  private  place  in  the  suburbs, 
and  there  to  erect  such  courts  as  he  thought 
fit ;  and  there  he  examined  whit  witnesses  be 
pleased ;  and  those  which  he  thought  friends 
to  me  were  some  of  them  put  into  prison^ 
others   overawed    and    terrified,    and    others 
chased  out  of  their  houses,  their  houses  hnror, 
and  their  cattle  taken  away,  and  most  of  the 
resVM>bliged    to    go   to  the  Highlands,  and 
threatened  to  be  undone,  if  they  came  to  he 
evidence  for  me.     My  lords,  after  my  friend, 
that  WHS  sent  to  bring  up  niv  witnesses,  used 
all  his  endeavoun»,  and  ofleretl  to  besir  their  ex- 
peoces,  and  fli  keep  them,  he  C4iuld  uot  get 
them  to  come  u|i,  because  there  was  an  in- 
fluence used  by  tlie  general  officers  in  his  ma- 
jesty's service,*  and  persons  sent  up  and  down 
the  whole  country,  to  threaten  part  of  the  wit- 
nesses, and  to  bnbe  others  of  them :  So  that, 
my  lords,  though  1  am  no  hiwyer,  nor  orstsr, 
as  the  learned  gentleman  on. my  lefk  band  is, 
yet  I  heard  from  a  very  great  man,  that  this 
was  a  precedent  which  never  iiap|»eoed  in  Scot- 
land, and,  he  liebeved,  not  in  England ;  and  be 
said  to  me,  that  it  was  most  ccrUin  the  Lofds 
woukl  take  notice  of  it,  because  the  sfiront  had 
been  done  to  themselves.    My  lords,  sfler  I 
was  arraigned  before  your  lordships,  and  that 
the  House  of  Commons  had  brought  up  Ar« 
tides  against  me,  tliat  your  lordships  would  not 
allow  any  little  court  of  inquisition  to  go  lilcff- 
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wards»  and  to  iudge  rav  cawe,  aa  it  were,  be- 
fore your  lonlsuips.  Therefore,  mj  lords,  it  it 
■impTy  iroposaible  for  me  to  make  my  defeoca, 
while  1  am  uot  allowed  the  witnesses  that  vour 
lordships  ordered  for  me.  Tha^t  what  1  say 
myself  is  true,  there  are  tiro  affida? its  here  of 
Its  if  your  lordships  please  to  let  theui  be  read 
by  die  clerk. 

L.  If.  5.  My  lord  Lovat,  by  our  law,  affi- 
da? its  cannot  be  read  as  e? idence  upon  a  trial : 
You  must  call  witnesses  to  prore  tlie  facts. 
But  I  would  ask  your  lordship  the  name  of 
Ibata^ent,  whom  ^ou  sent  down  into  ^Icoiland 
to  brine  up  the  witnesses,  and  who  ga?e  you 
this  inforniadoo  ? 

Lord  Lovat.    His  name  is  Huj^h  Eraser. 

L*  H.  &.  My  lord  Lovat,  1  must  put  your 
lordship  in  mind,  that  you  madr  three  anplica- 
tioos  to  the  House  ot  I«ords,  by  petition,  to 
put  off  your  trial :  The  first  was  on  the  19th  of 
February,  and  the  others  on  the  3d  and  3d  of 
March.  One  of  those  petitions  was  supported 
by  an  affidavit  made  by  one  Hu^h  Eraser: 
"Was  that  the  same  Hugh  Fraser,  whom  you 
■ent,  as  your  agent,  into  Scotland  ? 

Lord  Lovot,  Yes,  my  lord,  it  was. 

X.  H,  S.  Then,  my  lord,  there  is  another  af- 
fidavit annexed  to  your  petition  to  nut  off  the 
trial,  on  the  3d  of  March,  which  is  the  affidavit 
of  George  Rosa.  Now,  in  neither  of  these 
petitions,  though  one  of  them  is  sup^torted  by 
the  affidavit  of  Hugh  Fraser,  whom  yuu  ail- 
nii  to  be  the  person  you  sent  into  Scotland  to 
summon  your  witnesses,  ia  there  any  allegation 
of  any  undue  practices,  or  an^  restraint  upon 
jour  witnesses.  How  comes  it  to  pass,  when 
this  Hugh  Fraser  came  back  from  Scotland, 
snd  matle  an  affidavit  to  sup|)ort  the  petition  to 
put  off  your  trial,  that  this  complaint  was  not 
■Dade  then  ? 

Lord  Jjovat,  My  lords,  in  the  first  place,  it 
could  not  be  done  before,  because  they  went 
Qpon  these  methods  but  ju«t  before  Hui^b 
Fraser  came  up.    I  have  a  minister  of  the 

Sispel,  a  verv  honest  and  worthy  man,  w  hum 
ey  designed  to  make  an  evidence  against  me : 
sniT,  I  believe,  he  will  tell  the  truth  upon  the 
subject  of  the  hardshi^is  dune  to  my  people,  to 
keep  them  from  coming  up  here  to  be  evi- 
dences ;  1  mean  my  tenants. 

Mr.  NoeL  Ny  lords;  I  did  not  intend  to 
lisve  troubled  your  lordships  at  all,  not  finding 
the  noble  lord  at  the  bar  had,  in  his  defence, 
made  it  necessary  for  me  to  take  any  part  in  the 
reply ;  since  what  he  has  said  (if  it  had  been 
more  material  than  the  nature  of  it  appears  to 
be),  he  hath  said  unsupported  by  any  evidence 
St  all  9  and  the  noble  lord  very  well  knows, 
that,  in  every  court  of  justice,  a  prisoner  is  not 
ejEpected  to  make  his  defence  by  what  he  thinks 
fit  to  aay  himself;  but  he  must  support  it  by 
ovidence,  or  it  can  have  no  weight  in  answer 
to  the  evidence  |>roduced  to  supjiort  the  charge 
sgsinat  him ;  and,  my  lords,  it  was  for  that 
rssaon  that  I  did  uot  trouble  your  lordships  in 
that  part  of  the  case,  which  hsto  been  ao  amply »  ' 
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minutely,  and  accurately  gone  throuffh  by  my 
learned  friend,  who  has  spoken  to  it.  But, 
since  the  noble  lord  haa  irregularly  mentioned 
several  matters  since  the  reply  was  closed,  I 
shall  take  the  liberty  to  make  some  observa- 
tions upon  what  he  has  insisted  upon. 

My  lords,  the  noble  lord  at  the  oar  has  made 
it  matter  of  complaint  to  your  lordships,  as  if 
particular  methods  of  practice  had  been  used, 
to  prevent  his  witnesses  roming  up  to  api»ear 
in  his  behalf.  Your  lonlships  uill  give  me 
leave  to  say,  that  such  allegations  ought  to  be 
considered  as  the  hiirhest  injusiic-e,  when  his 
lordship  has  not  called  »ne  single  witness  to  the 
truth  of  them,  or  to  his  own  defence.  My 
lords,  this  affectation  of  Haying  things,  without 
supporting  them  by  any  proof,  after  hearing 
the  reply  of  the  Commons,  and  the  summing 
up  of  the  whole  proceeding,  is  a  method  which 
was  never  known  to  be  endured  in  any  proceed- 
ing by  way  of  legal  trial.  My  lords,  it  is  ex- 
tremely easy  for  any  nob*c  peer  upon  this  oc- 
casion, when  he  stands  to  be  tried  lur  his  life, 
and  has  no  defence  to  make,  nor  no  witnessea 
to  produce ;  it  is  easy,  1  say,  my  lords,  to 
throw  in  matters  by  way  of  calumny  ;  but  your 
lordships  will  not  endure  it,  unless  it  is  made  at 
a  proper  time,  and  aupported  by  proper  evi- 
dence. 

My  lords,  I  am  the  more  surprised  at  this 
from  the  noble  lord  at  the  bar,  because,  what- 
ever he  amy  think  of  it,  this  I  will  say,  that  I 
know  of  no  instance  in  any  case  where  a  pri- 
soner has  been  more  fairiy  dealt  with,  or  used 
with  more  candour  and  humanity  on  the  part 
of  those,  whose  business  it  is  to  make  out  the 
charge  against  him,  nor  on  the  part  of  those, 
by  whom  lie  is  to  be  tried :  And  it  is  the  more 
extraordinary,  because,  if  1  am  nut  mistaken, 
till  this  very  day,  he  has  declared  to  your  lord- 
ships, that  he  had  numbers  of  witnesses  ready 
to  produce,  who  would  falsify  every  fact  i%  iiicu 
has  been  alleged  againit  him. 

My  lords,  I  will  take  notice,  now  I  am  up, 
of  another  objection  made  by  the  noble  lord 
to  some  of  the  witnesses  that  have  been  pro- 
duced against  him.  My  lords,  it  is  a  known 
objection ;  it  has  been  often  made,  and  as  con- 
stantly over  ruled. 

The  noble  lord  says,  some  of  the  witnessea 
are  persons  interested ;  that  they  are  criminal, 
as  accomplices  in  this  rebellion  ;  and  therefore 
ought  not  to  be  believed.     Your  lordships  will 

51  ve  me  leave  to  suggest,  whether  the  laying 
own  that  as  a  rule  would  not  be  of  very  ill 
consequence,  and,  in  effect,  secure  the  most 
wicked  offenders  from  all  possibility  of  punish- 
ment and  justice.  31y  lords,  it  is  from  a  prin- 
ciple of  right  reason,  and  absolutely  necessary 
to  the  preservation  of  government,  that  those 
who  are  concerned  with  ihcm,  should  have  li- 
berty to  do  justice  to  the  public  by  their  testi- 
uiony.  It  is  so  in  all  cases  of  robbery,  murder, 
and  other  felonies,  and  much  more  in  casts  of 
treason,  where  the  whok:  is  in  danifcr.  31  y 
lords,  if  this  was  not  so,  the  very  t- nd  of  go- 
vernment wouhl  fail  in  every  particular,  it' 
3G 


819J 


80  GEORGE  II. 


Proeeedmgi  against  Lord  Looaif 


[820 


thoie  who  are  eonoerned,  and  beit  Me  to  dit- 
CO? er  the  truth,  ani  not  allowad  to  rife  tcati- 
mooy,  for  the  take  of  preaer? ing  tne  nation. 
But,  my  lords,  in  the  preteni  eaie,  I  don*t  re- 
colleet  any  material  fact  agalnat  the  noUe  lord 
at  the  bar.  bnt  what  has  been  pro? ed  bv  e?ery 
witneaa  vivi  voce,  and  by  e? ery  letter  that  has 
been  read,  wherein  not  only  hit  corresifoodin^ 
and  treatonabte  engageibenta  have  been  made 
appear,  but  he  has  exprened  himself,  almost 
in  efery  letter,  as  manifcstiMr  the  fflory  he 
took,  aud  zeal  be  shewed,  in  thai  wid^ed  ser- 
vice, which  he  is  proted  to  he  eiq;aged  in  to 
the  last. 

BIy  lords,  we  have  nothio^^  now  to  do,  bnt 
to  expect  your  lordships*  opinions  upon  the 
eridence  and  facts  that  ha? e  been  laid  before 
you ;  and  in  ooniradiction  to  which,  there  is 
not  one  single  eridence  jNrodueed  by  the  noble 
lord. 

Here  the  Prisoner  ofibred  to  speak. 

X.,lf.  S.  My  lord  Lotat,  my  lords  will  be 
ready  to  hear  e? ery  thing  thai  yon  can  ofler, 
whicn  is  material  for  your  ddenoe ;  Inil  I  must 
aoqbaint  yon,  that  the  Conmons,  by  the  con- 
■tant  rules  of  proceeding  in  cases  of  this  kind, 
are  entitled  to  the  last  word. 

Lord  Lovmi,  My  lords,  f  am  far  from  blam- 
ing the  honourable  Managem  for  the  Com- 
mons, though  thej  proseento  me  with  great 
warmnesB,  and  especially  the  man  at  their  head, 
who  was,  some  time  sgo,  my  friend  and  ac- 
quaintance. Bat,  my  lonb,  whatever  tbey 
were  pleased  to  object  against  me,  as  I  was 
forced  to  speak  for  myself,  1  waa  obliged  to 
answer ;  and  my  lords,  since  I  asked  the  favor 
of  this  House  to  force  up  my  evidence  in  the 
manner  they  thought  fit,  your  lordship  saying, 
That  no  affidavit  was  good  upon  the  subject, 
my  lords,  I  have  two  very  good  witnesses,  one 
a  very  reverend  minister  of  the  gospel,  that 
will  prove  the  moat  extreme  hardships  that 
ever  were  imposed  in  this  country,  to  hinder 
my  witnesses  from  coming^  up  to  me :  so  that, 
if  your  lordships  do  not,  m  your  great  justice 
and  goodness,  think  it  proper  to  order,  in  the 
manner  your  lordships  plesse,  to  have  my  wit- 
nesses come  up,  I  must  submit  to  your  lord- 
■hips.    You  m-iv  do  what  you  please. 

X.  H.S,  My  lord  Lovat,  I  particularly  asked 
your  lordship.  Whether  you  wonki  call  any 
fritnesses  to  pro? e  what  you  alledged  in  your 
defence :  To  which  you  answered,  that  you 
would  not. 

Lord  Larat,  My  lords,  I  would  call  wit- 
nesses upon  no  other  account  than  this  that  1 
have  mentioned.  1  have  witnesses  to  prove 
the  falsity  of  what  has  been  said  by  the  wit- 
nesses sgainst  me;  but,  since  I  do  not  get 
time  to  do  that,  i  give  it  up. 

L.  H.  S,  Your  lordship  does  not  attend  to 
what  I  said,  which  was,  that  i  asked  yon  two 
or  three  times,  Whether  you  would  call  any 
witnesses  to  prove  any  part  of  your  defence: 
To  which  you  said.  No.  If  you  had  any  wit- 
I,  why  did  yon  notcail  them  at  that  time  ? 


Lord  Lonst.  This  nunister  was  bnnig|ht  up 
■a  one  of  tfM  counter-evidence.  1  told  your 
kMdship,  that  1  wonld  call  no  witnessca  thai 
day. 

X.  H.  S,  Is  that  minister  here  f 

Lord  Lapai.  Ho  is  here. 

X.  H.  S',  Gentlemen  of  the  House  of  Com- 


it  is  certainly  an  irregular  method,  In 
which  the  noble  lord  at  the  bar  wouM  proceed, 
to  call  witnesses  afler  the  reply  ;  bnt  I  iledra 
to  know  of  yoo.  Whether  yon  oppooe  my  lord 
Lovat's  calung  witnesses  now  f 

Att,  Gen.  ily  lords,  it  is  a  difficol^  upon 
OS,  who  are  appointed  Managers,  to  carry  on 
this  prooecutioo,  and  would  dio  it  with  all  the 
candour  and  indulgence  possible,  to  insist,  that 
the  noble  lord,  who  is  tryiaff  for  his  life,  should 
not  now  be  admitted  to  proouoe  witnesses ;  but 
it  is,  perhaps,  as  difficult  to  know,  how  to  dis- 
pense with  that  which  is  the  known  course  and 
method  of  proceedings,  merely  because  the 
prisoner,  in  an  irregular  and  improper  manner, 
thinks  fit  to  desire  it.  The  Managers  do  not 
oppooe  their  being  prodneed,  from  an  imagina- 
tion that  they  would  say  any  thing  material 
for  the  noble  lord  at  the  bar,  out,  if  your  lord- 
ships are  to  break  tlirongh  all  methods  and 
roles  of  prooeedmgs,  your  kirdshlps  wiR  oon- 
aider  the  conseqoenoe.  The  noble  lord  at  the 
bar  told  your  lordships,  that  he  did  not  intend 
to  call  any  witness ;  and,  upon  that  foot,  the 
Managers  replied.  He  has  now  told  yon,  that 
he  wottkl  do  it.  But  what  is  it  that  be  would 
examine  them  tof  la  it  to  make  out  any  part 
of  his  defence  to  the  treason  charged  on  him  F 
That  is  not  pretended ;  but  to  prove  the  hard* 
ships  he  complains  of,  in  being  hindered  tVom 
having  his  witnesses ;  and  the  noble  lord  at 
the  bar  wants  your  kndships'  order  now  for 
their  coming.  The  tendency  of  this,  if  it 
means  any  thing  besides  complaint,  is  to  put 
off  the  came  after  it  is  heard ;  and,  union  1 
had  a  greater  authority  than  1  have  at  present, 
I  cannot  take  upon  myself,  and  I  do  not  find 
that  the  rest  of  the  gentlemen,  who  are  Ma- 
nagers, can  take  upon  them,  to  depart  from  the 
known  establiahed  course  of  proNDeedbg,  mnd 
lo  introduce  a  precedent,  that  may  be  of  bad 
consequence.  And,  my  lords,  I  can  hardly 
think,  that  the  noble  k»rd  at  the  bar  wonM  in- 
sist upon  doing  it,  but  becanae  be  thought,  tliat 
the  Managers  most  insist,  that  he  oi^^  not. 
There  ia  nothing  that  has  occurred  now,  that 
did  not,  must  not,  have  occurred  to  him  before  ; 
and  wlien  the  prisoner  thought  fit  to  declare  to 
your  tordsbips,  afWr  having  full  time  allowed 
him  for  the  maturest  considerstion,  and  ooim- 
sel  sppointed  for  his  assistaoce,  that  he  would 
not  call  any  witnesses,  you  cannot  but  think 
such  determinstion  of  his  waa  upon  the  nd- 
ficethst  his  counsel  gate  him ;  and  your  lord- 
ships will  hardly  think,  that  the  noble  lord 
can,  at  present,  thus  unadvisedly  determine  t6 
call  any  witnesses,  which  before,  upon  the 
foot  of  the  advice  be  muHt  be  presumed  to  havf 
taken,  he  determined  not  to  do,  firOm  any  ex- 
pectatioa  that  they  would  bo  able  to  do  hte  any 
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real  lervice,  but  firom  viewi  of  anoiber  kind. 
The  Maoaij^ers  therefore  doubt  not  tbat  your 
l^nlifbipe  will  proeeed  io  this  case,  as  jou 
would  in  any  otuer,  to  consider  the  evidenoe« 
and  ^ire  such  jadgment  on  the  whole,  as  your 
lordshitis  shall  think  nriost  right  and  just. 

Lord  LofinU,  My  lords,  i  have  often  told 
your  lordships  of  the  infirmities  that  f  labour 
under :  I  ha? e  often  mentioned  them  to  you ; 
Aftd  the  want  of  memory  is  the  thing  I  regret 
most  I  hate  been  a  cripple  these  Iwir  years, 
iind  therefore  not  ?ery  capable  to  go  to  head 
nea  in  the  rebellion ;  yet  I  am  much  sur^ 
prised  to  hear  that  honourable  (lerson.  that  is 
%|  the  head  of  the  law,  and  very  deserfedly 
placed  there,  that  he  sheukl  lose  his  memory 
in  an  hour's  time.  My  lords,  the  reason  is 
plain  to  your  lonbhips,  why  1  did  not  adduoe 
witnessss  this  morning :  The  reason  was,  be« 
cause  1  begged  of  your  hardships  time  to  bring 
nsy  witnesses  up  from  Scotland,  that  they  might 
be  produced  to  pro? e  mv  innocence ;  and  tlie 
only  reason  that  I  now  desire  to  call  these  two 
witnesses,  if  your  lordships  please,  is,  that 
they  may  prove  before  that  |[reat  man  such 
examples  of  extreme  hardships,  as  he  will 
Derer  6nd  out  in  all  his  law  books. 

L.  JET.  5.  My  lord  Lovat,  you  mentioned  but 
one  witness  mt  first;  and  now  you  mention 
two:  Who  is  the  other? 

Lord  Lofoat,  The  two  are,  Donald  Fraser 
•■d  Alexander  Fraser. 

£.  H.  S,  Gentlemen  of  the  House  of  Com- 
■MHis,  do  you  opfMse  my  lord  Lovat's  being 
•dmitted,  thougo  it  is  irregular,  Io  call  these 


two  witn 

Ait,  Gen,  My  lords,  I  thmk  we  cannot, 
consislentlv  with  our  dut¥  to  fbe  Conunotts. 
gif  a  up  this  point,  which  would  be  attended 
with  many  dangerous  consequences,  the  whole 
of  which  your  lordships  osay  not  now  be  able 
to  foresee,  if  a  man,  when  he  has  ckmed  his 
iisfennej  and  says.  That  he  will  examine  no 
wHnesses,  and  the  managers  have  replied, 
•hooUl  afterwards  be  admitted,  on  such  a  pre* 
tiDoe  as  this,  to  examine  witnesses. 

Em\  ^  CholmondeUy,  My  kwds,  1  am  satis- 
Had  tbat  the  manner,  in  whicn  the  noble  lord  at 
the  bar  desinss  now  to  call  his  witnesses,  is  to- 
tally diflcrent  from  any  proceeding  that  1  erer 
■aw ;  but,  as  the  accuaed  lord,  in  h'ls  defence, 
baa  alledgcd  several  hardships  that  he  hu 
uodeigone,  in  having  his  witnesses  prevented 
from  atteoiding  his  trial,  and  as  that  containa 
the  highest  reflection  upon  the  government, 
and  those  who  are  employed  under  it,  I  would 
tbenfore  desire  to  know  of  the  noble  lord  at  the 
bur,  whether,  upon  the  speech  that  he  oflered 
•t  mt  bar,  aa  it  joontauis  objectaona  to  the  credit 
aad  weight  of  the  evidence^  and  comphunta  of 
ni^ae  practices ;  whether,  upon  those  corn- 
plants^  the  noble  lord  at  the  bar  desires  the 
opioioa  of  the  Lords,  whether  they  will  give 
luBi  fnitber  time,  in  order  to  produce  his  wit- 
f 

Lord  Lama.  My  kards,  I  waa  fJoOly  dder- 
'  aevsv  to  examine  any  witMsssB^  when  I 
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found  I  was  ufider  such  disadvantagca ;  and  I 
hnrobly  beg  your  lordships'  protection  and 
kindness  to  give  me  time. 

Solicitor  CeneraL  My  tords;  The  SMtler 
now  agitated  is  of  the  utmost  consequence  not 
only  to  the  present,  but  to  all  future  proceed- 
ings of  this  kind  ;  and  1  doubt,  whether  it  ia 
yet  thoroughly  undentood,  in  its  full  extent. 

The  witnesses  the  noble  k>rd  now  proposes  to 
call,  are  not  to  his  defence,  or  in  support  of  hia 
innocence. 

If  they  were,  how  irregular  soever  it  may  bo 
to  offer  them  now,  in  my  opinion,  and,  I  dare 
say,  the  other  managers  are  of  the  same,  I 
should  be  lor  consenting  to  their  being  called. 
We  should  never  contend,  though  in  strictness 
we  might,  that  any  evidence  ofthis  kind  camo 
too  late  to  be  heanJ. 

But  the  design  of  calling  them,  as  now 
ojpened,  is  to  shew,  that,  from  some  obstruc- 
tion given  to  the  bringing  op  bis  witnesses,  his 
trial  ought  to  be  put  off  to  an  indefinite  time  ; 
and  that  he  may  have  new  orders  to  summoo 
and  compel  witnesses  to  como  from  Scotland. 
This  we  oppose,  becanso  the  applu^titon  iiH 
tended  to  be  supported  by  it  cannot  now  bo 
made. 

The  speech  madefaj  my  lord  consi^edof 
two  [larta :  First,  a  desire  to  pot  off  his  trial  in- 
definitely ;  and,  if  yoor  lordships  should  not 
think  fit  to  comply  with  this  desire,  then  ho 
rested  his  defence  upon  observationa,  andob- 
lectMMM  to  the  force  and  credibility  of  that  evi* 
deoce  which  had  been  offered  to  prove  his  ac- 
cusation. 

Ill  this  he  wu  very  proper ;  for  thouffh  a 
person  accused  oalla  no  witnesses,  yet,  if  tho 
charge  against  him  is  not  clearly  niade  out  by 
le^ptl  and  credible  evidence,  he  ought  to  be  ac- 
quitted. Beinsf  askcMl,  wheUier  he  had  any 
witnesses  to  call,  he  declared  he  had  none. 

Had  ho  desired  to  take  your  lordships'  opi- 
nion, whether  the  trial  sbouM  not  stay  till  no 
could  send  to  Scotland  for  witnesses,  we  shouM 
have  oppoaed  it.  Your  lordships  csllin^  to 
the  managers  to  proceed,  was  a  determination, 
that  yoo  would  not  deliberate  about  staying  tho 
trial. 

I  own  httAyto  yoor  tordships,  thoreasoo 
why  1  did  not  take  particular  notice  of  the 
noUe  lord's  complaint,  was,  because  I  under- 
stood it  to  be  meant  as  an  artifice  to  palliate  hia 
not  going  into  any  evidence:  And  I  did  not 
think  it  necessary,  I  did  not  care,  to  endea- 
vour to  wipe  off  from  his  apology  any  varnish 
of  this  kind  with  which  he  thought  fit  to  co- 
lour it  One  thing,  had  I  thought  of  it,  f 
would  have  taken  notice  of:  He  waa  pleaaed 
to  aay,  that  several  witnesses,  brought  up  in 
support  of  the  prosecution,  were  not  called  by 
the  managers,  because  they  wouhl  have  proved 
the  hardshipa  ho  complains  of.  1  can  assure 
your  lordships,  and  every  otfier  gentleman  of 
the  committee  will  join  m  what  i  say,  no  one 
witness  waa  left  unexamined  for  that  reason. 
It  is  tmoi  mofo  penoM  were  brought  up  to  bo 
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witnossM  til  an  we  cilled ;  but  the  reaaoo  of  not 
calltng'  thein  was,  either  because  we  thought 
what  they  liad  to  tay  not  material  enouisrh  ;  or 
else,  iM'caute  they  were  liable  to  an  objection 
the  noble  lord  had  made  ;  which,  whetlier  well 
or  ill  founded,  we.  did  nut  care  to  gi? c  your 
lordships  the  trouble  of  diajiuting. 

In  cuosequence  of  what  fell  from  yonr  lord- 
shijis,  we  tokl  the  noble  lord,  in  the  course  of 
the  trial,  that  any  witness  examined  by  us 
should  atleLMl  to  be  examined  by  him,  if  he  de- 
aired  it,  and  would  |^ife  notice:  We  should 
ha?e  done  the  same  with  regard  to  any  person 
brought  up  as  a  witness,  though  not  examined. 

Ab  to  this  whole  matter  of  complaint,  the 
managers  are  iutire  strangers  to  it ;  Nothing 
of  that  kind  btf  been  done  with  their  prifity  or 
knowMge. 

And  ibis  brings  me  to  the  point,  whether  wit- 
nesses shall  now  be  heard  at  this  time,  to  nro?e 
any  such  ground  for  putting  off  the  trial  sine 
die. 

We  oppose  it,  because,  true  or  false,  the 
trial  canufit  now  be  put  oif ;  and  it  would  be  a 
most  dangerous  precedent,  to  go  into  an  cm 
^ar/e  exauiination  of  such  collateral  matters. 
Hearing  the  evidence  supposes  your  lordships 
can  do  sometliiug  io  conscuueoceofit:  If  you 
cannot,  it  would  be  irregular  and  improper  to 
go  iuU)  it. 

iieforeyour  lordships  appoint  the  time  of 
trial  you  take  into  consideration  the  nature  of 
tlie  charge,  and  the  place  where  the  facts  arise^ 
in  order  to  allow  a  reasonable  time  for  prepa* 
ration,  and  bringing  witnesses. 

Vuur  lordsliips  did  so  in  the  present  case; 
and,  alter  weighing  all  circumstances,  3'ou  ap- 
pointed the  23d  of  February. 

If,  thmugh  any  accident,  the  time  ffxed  is 
too  short,  your  lordhhips  are  always  open  to 
applications,  which  must  be  supported  by  evi- 
dence, to  shew  the  delay  is  not  afTecteil ;  that 
ail  due  diligence  Itas  been  used ;  and  that  the 
witnesses  are  material,  and  expected  to  come 
within  a  certain  lime. 

Upon  the  application  of  the  noble  lord,  your 
brdships  deferred  this  trial  to  the  5th  of  March. 

Fpim  another  applioation  by  him,  yftu  de- 
ferred it  m  the  9th  of  March,  the  day  named 
in  bis  petition. 

If  he  had  any  ground  sufBcient  fur  deferring 
the  trial  lunger,  he  should  have  applied  to  your 
lurdshiiMshffureit  begsn  ;  but,  upon  the  ground 
now  iiicutioned,  it  could  not  have  been  deferred, 
even  in  that  way,  because  it  is  pJain,  this  mat- 
ter, whatever  there  Ik*  in  it,  was  within  his 
knowled;:p,  at  the  time  of  the  other  applica- 
tions. Hugh  Eraser,  his  agent,  who  went 
down,  as  his  loidship  sa}s.  to  bring  up  his  wit- 
iivsies,  made  an  affidavit,  annexed  to  a  petition 
presented  by  his  lordship  on  the  2d  of  March, 
lor  putting  off  the  trial ;  and  was  called  in,  and 
^examined  at  your  lordships*  bar. 

Thtre  was  likewise  an  affidavit  annexed  to 
his  lordhhip*s  petition,  prcsunied  on  the  3u  of 
ftlarch ;  and  not  a  syUabU:  of  thia  complaint 
e«er   suggested;    which   shews,   that   they 


thouffht  no  stress  could  be  laid  upon  it ;  and 
that  It  was  not  to  be  supported.  In  the  course 
of  the  trial  hitherto  your  lordships  have  heard 
nothing  of  it ;  on  the  contrary,  you  have  heard 
of  his  witnesses,  and  what  they  ware  toprove. 
There  is  no  precedent  of  putting  on  a  trial 
indefinitely,  after  the  evidence  for  the  prose- 
cution is  clewed ;  I  dare  say  there  never  will  be 
such  a  precedent.  At  soonest  this  trial  could 
not  come  on  again  before  the  next  sessiou  of 
parliament 
We  oppose  the  attentpting  to  prove  a  matter' 
»on  which  your  lordships  cannot  now  do 


upon 


any 


lordships ^ 

thing;  hut  1  desire  it  may  be  undentood,  that 
we  do  not  oppose,  though  it  be  at  an  improper 
time,  the  catling  any  witnesses  upon  the  merita 
of  his  defence,  either  to  disprove  the  evidence 
against  him,  or  to  assert  his  own  innocence. 

Then  the  duke  of  Newcastle  mored  to  ad- 
journ to  the  Chamber  of  Parliament :  and  the 
Lord  High  Steward  going  back  to  his  chair, 
the  House  was  adjourned  accordingly:  and 
then  the  Lords  returned  in  the  same  order  aa 
before. 

Af\er  some  time,  the  Lords,  and  othera,  re- 
turned into  Westmiuster^ball,  in  theaame  order 
as  usual;  and  the  Peers  having  taken  their 
places,  and  the  Lord  High  Steward  being  aeated 
m  his  chair,  the  House  was  resumed. 

Then  Proclamation  was  made  for  aiieai*,  m 
usual. 

JL  H,  5.  Tieutenant  of  the  Tower  of  Lou- 
don,  take  the  prisoner  from  the  l»ar;  but  you 
are  not  to  take  him  away  to  tlie  Tower  yet. 

Lord  Lorat.  If  your  lordshipa  would  send 
me  to  the  Highlands,  I  wouM  not  go  to  the 
Tower  any  more. 

Tiie  prisoner  was  takeu  from  the  bar  ad* 
oordingly. 

L,  H.  5.  Your  lordshint  have  heard  and 
considered  the  evidence  in  this  cause,  and  erery 
thing  that  has  been  alleged  by  the  Managers 
for  the  House  of  Commons,  and  by  the  pri- 
^  soner.  The  solemn  and  established  method  of 
I  your  proceedings  requires,  that  I  should  aak 
your  lordships*  opinion  severally  upon  the 
question,  ^Vhetlier  the  noble  lord  the  prisoner 
is  Guilty  of  the  High-Treason  wbtfeoT  he 
stands  impeached,  or  Not  Guilty;  and  that 
those  opinions  shoulil  be  given  in  the  absencs 
of  the  prisoner.  My  lords,  thb  has  always 
been  yonr  rule ;  and  after  that  is  done,  tne 
!  prisoner  is  to  be  brought  to  the  bar  stfain,  and 
10  be  acquainted  by  me  with  the  result  of  those 
opiuious.  Is  it  your  lordships'  pleasure  to  pro- 
ceed now  to  give  your  opinions  upon  the  ques- 
tion of  Guilty,  or'Not  Guilty  ?* 

*  Mem.  It  appears  by  tbe  Lords'  Jouraal 
of  HarcJi  18,  1747,  that  before  judgment  was 
pronounced  in  the  present  Case,  "  the  lord 
archbishop  of  York,  for  himself  and  the  rest  of 
the  Bish^ipa,  delivered  a  Prolcitatioii ; 
they  detire  may  be-eptered : 


SS&y  JUr  High  Tremm. 

lordi.    Aj,  aj. 

PndaoMliwi  ww  A«n  audi  br  tileooet  u 
b«fcn. 

Tbeu  ilia  Ixird  High  Bteward  itood  up  ua- 
nrered ;  aoil,  baginaiDg  wtib  the  yaungeat 

£.  Jf.  5.  Hcnrr  Arthw  loni  Hatbert  oT 
Ctnr^arj,  what  nyt  jour  toidship?  I*  Nmm 
IfH  LorMGBillyotibeHtgtiTrMMiiwbtnof 
h*  riaiKlt  impcMhad,  or  N*t  Ouillj  T 

WbercupOD  Henry  Artbur  lurd  Berbeit  of 
Cbfffagrjr,  itaailiiiff  up  in  lii*  place  uncoTend, 
•■d  lajinf  bia  ngbt  baud  upoo  hii  brcaat, 


Lard  Htfhtrt.  Guilty,  upon  my  bonour. 
la  like  maiiDer,  tba  leraral  lorda  after>iiieii< 

tioaa«l,  keing  all  that  wnra  pnaeol,  Mng  !•• 
apcctively  aaked  Um  aaaae  qucatiua,  aaamrad 
M  Mlawath : 

Lorit.Sv>iyt,  Gdneeambe,  Ilcbeatcr  and 
SMTDTtlale,  HaDitbrt.  Talbot,  Raynioiid,  Voa- 
•oq,  Ducie,  Caduna,  Rinnney,  Ondoir,  Ba- 
tfanrU,  Hanham,  Trvvur,  HiJilletun,  MauKll, 
llay,  Somrrf Uc,  Her«ey,  Corowallia,  Berkeley 
of  SitaUtin,  Ward,  Byron,  Lelich,  StraoKe, 
UavMrd,  St.  Jubn  ot  BIrtsoe,  North  aud  Quil- 
(b^,  Willuugliliy  or  Parliara.  Wentwortb  uT 
Vettleated,  Willoii|{lihy  de  Broke,  Dudley, 
Delawar ;— Guilty,  upon  ray  boaour. 

Vucountt. — LeiriEter,  Torrioetun,  Harcourl, 
Falmmlb,  St.  John,  Lonadate,  Hatloa,  Tonaa- 
head,  F«uMnberg,8ay  and  SuIb; — Guilty,upoa 
ny  koDOur. 

JBarlt. — Dueklnirliamahire,  Brooke,  CUnlDo, 
LeicCitrr,  PontiDauih,  Batli,  Orrnrd,  Effiog- 
btm,  ABhburnliam,  Fiuwailer,  WuliIegraTc, 
Ker,  GraliBia,  Pomrret,  MacclnlWId,  Harbo- 


Blortimer,  Purtmore,  Pindlaler  and  Seaflekl, 
H«ray,  CboloioDdeley,  Godoljibin,  Pewlett, 
Jeraey,  Coventry,  Itochfurl,  Warringlou,  Hol- 
dameaa,  Gaiaalrarougb,  Abingdon,  Bii'keley, 
Lichfield,  Sliafiecbury,  Burlington,  DaDcatter, 
Carli^,  Canligaii,  CheaierGelJ,  IViochelaea 
■Bij  Nouingbam,  Stararurd,  Peterborough  and 
Jitmnoiilfa,  Wwlniorland,  Waruick  and  Hol- 
laud,  Liaculu,  Pembroke  aud  Rlontgooiery  ; 
vGuilly,  upon  niy  bonour. 

Marf  uiaet. — Rockinghaa,  Lolliian,  Tweed- 
Ue  i — Guitly,  upon  my  honour. 

Daic*.— (Tbandna,    Maiicbeater,    Portland, 


•*  And  the  aame  waa  read  aa  followa : 

"  'The  Lord*  ajHritualortheHooaeof  Peer* 

*  do  daairt  teate  ol  ibia  Honae  to  ha  abaent  I'lom 

<  the  judKineut  now  to  be  g\vta  io  ttie  C«*e  oF 

*  tbelordLufathy  protealatioo, taring  lotbem- 

<  adfa  and  ihair  suoceoori  all  lui^  righla  ii 

*  judkatare,  at  tlicy  hare  by  biw,  and  of  right 

*  Mllo hate.' 

••  Thea  he  aiked  leaf  a  that  they  might  witb- 
tram;  which  being  agreed  Io,  Uiey  iniHa- 
diilely  witbdreiv  accordingly." 
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Newcaatle,  Kingatoo,  Ancaater  and  Keiieven, 
(lurd  great  chamberlain,)  Argyll,  Montagu 
Kuihnd,  Lacda,  Bolton,  St.  AlKaH,  Beaufort, 
Richmoud  i — Guilty,  upon  my  honour. 

Grafton,  lord  chamMrlun  of  bia  miyeaty'a 
boualiald.     Guilty,  upoo  my  honour. 

DcTonaliire,  lord  ateitard  of  bii  m^eah's 


Dor«el,lor<Ipreaidei)taf tbecouncil.   Guilty, 


houiliold.    Guilty,  upon  mv  bo 

Dorael,  lor<I  preaident  af  tbe  ct 
upon  my  bonour. 

Then  (Iw  Lord  High  Steward  laying  hi^ 
right  band  upou  bia  bnaat,  aaid, 

I^ird  High  Steward.  Sly  lorda,  I  am  of  opi* 
nion,  thai  Simon  lord  Lor  at  it  Guilty  of  £■ 
blgh-treaaan  whereof  he  atandt  impMched, 
upon  my  honour. 

£.  a.S.  My  lorda,  there  arc  117  of  yoor 
lordabipa  preaeat;  and  you  haw  ttPaaJMaiily 
found,  that  Simon  lord  Lorat  ia  Gtiil^  of  |b« 
high>ireaiOfl  whereof  be  atanda  impaacbed. 

It  it  your  lordahipi'  pli  -•      .      ■ 


.tliatbeiboiiM 
111  Mquainted  then- 


be  brought  to  the  bar, 
withr 

Lorii.  Ay,  ay, 

Pindamaiian  waa  mad*  far  ailcnee;   and 


fur  the  liealenant  of  th* 
Tower  to  bring  the  priaoner  to  the  bar ;  whidi 
waa  done  in  the  tame  order  ai  before:  and 
then  Prachmaiion  waa  again  made  tor  lUeooe, 

L.  H.  S.  Simon  lord  Lnral,  the  Lorda  hare 
contidered  Ihe  Charge  of  High  Treaaon,  whioh 
haa  been  broiyht  againtt  you  by  the  Houae  af 
Cojnmona  ,■  they  hare  cooiidered  the  eridenco, 
and  all  that  bat  been  offered  to  e-'''    '' 


Charge:  they  bare  also  cooaidered  etery  tbiag 
that  bas  been  alleged  in  voor  lordtbip  t  De- 
fence :  and,  upon  tbe  whole  matter,  their  lonl. 
iliipa  here  unanimomly  found,  that  you  an 
Guilty  of  tlie  HigbTreaauo  whereof  you  atand 


miicached. 
Lord  I>rciident.    My 
itotlhi 


lorda,  I  B^oTo  year 
ebamber  of  parlia- 


lordtli<)ia  to  ■tjjoui' 

L  n.  S.  It  it  your  lordabipa'  pIctNure  to 
adjourn  to  the  ebamber  of  parliameot? 

Larit.  Ay,  ay. 

Tbe  Home  wee  accordingly  adjourned  10  tbe 
chamber  of  parliament;  and  tbe  Lenit  and 
othen  reltiroed  ia  the  tame  aider  aa  btfbr*. 

And  the  Huute  bung  rcanmed  in  the  chaiq- 
berof  pariiament, 

Ordered,  That  thia  Bouaa  will  proceed  fur- 
ther, in  order  to  the  givbig  of  Judgment  againtt 
Simon  lord  Lorat,  to- morrow,  at  eleren  of  tha 
clock  in  the  (brenooa,  in  Wetlmiotter-hall.— 
And 

A  Hcmage  wat  tent  to  the  Hooaa  of  Con- 
monc,  by  toe  former  iacaBengn%  to  acquawl 
them  therewith. 

Ordered,  That  tbe  lieolenanl  of  the  Tower  of 
London,  or  bia  deputy,  do  take  back  Simon 
lord  Loral,  aiid  bring  him  again  tu  tbe  bar  of 
the  Houae  in  Weatniiiater-kaU,  to-monowt  at 
ckren  tS  the  dock  in  the  forenooB. 
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Tnt  Seventh  Day. 

Thursday,  March  19, 1746-7. 

About  de? en  oftbe  dock  is  the  forenoon  the 
Lords  and  otheri  came  from  the  chamber  of 

Krliameut,  in  the  aame  order  ai  on  the  Firat 
ly,  into  Weatmiiiiter-hall ;  where  the  Com- 
mons,  and  their  Managers,  were  in  the  aeats 
pccpaied  for  them  respectively,  as  before :  and 
the  Lords  took  their  places  in  the  Court,  and 
the  Lord  H\^h  Steward  in  his  chair. 

Tjord  High  Steward.  The  House  is  reramed. 
Is  it  your  lordships'  pleasure,  that  the  judges 
have  leave  to  be  covered  ? 

Lordt.    Ay,  ay. 

Then  the  Seirjeant  at  Arms  mad«  Proda- 
Hiation  for  silence  as  usual,  and  afterwards  the 
Allowing  ProdamatKMi : 

.  Sf^'eonf  St  Jrmi.  Oyes,Oyes,Oves!  Lieu* 
Imnt  of  the  Tower  of  London,  bring  forth 
your  prisoner  Simon  kNrd  Lot  at  to  the  bar, 
pnrraant  to  the  order  of  the  House  of  Lords  to 
you  directed. 

The  Deputy  Governor  of  the  Tower  brought 
the  Prisoner  to  the  bar,  in  the  like  Ihnii  as  be- 
fore; and  then  be  kneeled  down. 

JL  H'  S.  Yoor  lordship  may  rise. 

The  Serjeant  at  Arms,  by  directioB  of  the 
Lord  High  Steward,  mode  another  pro^&ma- 
tionforalenee. 

X.  J7.  S,  Simon  k>rd  Lovat,  when  your 
loidship  was  last  at  this  bar,  I  aoqoainted  you, 
tiMt  your  peers  bad  found  you  Guilty  oftbe 
lugb-treason  wherrof  .you  stand  impeached, 
by  means  whereof  tou  are  convicted  of  that 
biyh  treason ;  and  I  am  now  to  ask  your  k>rd- 
■bip,  what  Yon  bare  to  say,  why  Judgment  of 
Death  abonld  not  pass  upon  you,  aooording  to 
lawF 

Lord  Ladai,  My  lords,  I  am  very  sorry  I 
gave  your  lordships  so  much  troubts  in  my 
trial ;  and  I  give  yon  a  million  of  thanks  Ibr 
jowt  befaigsOjpMd,  in  your  patience  and  atten- 
dance, whilat  It  lasted.  I  thought  mysdf  very 
much  loaded  by  one  Murray,  who,  your  tord- 
■bipa  know,  was  the  bitterest  evidence  there 
waa  against  me.  I  have  since  suffered  by  ano- 
ther Mr.  Murray,  who,  I  most  say  with'plea- 
•nre,  is  an  honour  to  his  country,  and  whose 
aloqoence  and  learning  is  much  neyond  what 
is  to  be  evpressed  by  an  ignorant  man  like  me. 
I  beard  him  with  pleasure,  though  it  was 
9fiiuA  me.  1  have  the  honour  to  m  his  rela- 
tion, though  perhapa  he  ndther  knows  it,  nor 
▼doesit  I  wish,  that  his  bdng  bom  in  the 
north  may  not  hinder  him  from  the  preferment 
that  his  merit  and  learning  deserves.  Till  that 
gentleman  spoke,  your  lordships  were  inclined 
to  grant  my  earnest  request,  and  alknv  roe  fnr- 
tb^  time  to  bring  up  witnesses  to  prove  my  in- 
nocence ;  but,  It  seems,  that  has  been  over- 
ruled. All  now  that  I  have  to  say.  Is  a  little 
in  vindication  of  my  own  character.  1  was 
pointed  out  by  the  nonourable  Managers  as  a 
most  invoterate  enemy  of  the  royal  fhmily  now 
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upon  the  throne,  and  the  most  zedously 
attached  to  a  family  that  is  not  like  to  come 
upon  the  throne.  My  lords,  I  humbly  beg, 
thatyonr  lordships  will  take  notice,  that  my  at- 
tachment to  the  fiimily  of  Hanover  is  proved 
without  contest,  after  the  great  sernces  I  have 
done.  I  was  honoured  by  the  king's  favour 
and  countenance,  that  made  me  so  naturdly 
and  gratefully  attached  to  his  person  and 
family;  and  ss  I  was  for  twelve  years  in  Cter- 
many,^  almost  every  day  in  conversation  with 
his  roiyesty  and  his  family,  I  thought  it  neces- 
sary to  know  the  history  ol  his  family ;  and  I 
read  it  very  particularly ;  both  tne  public 
and  private  history  of  it:  and  I  must  say,  that 
since  your  lordships,  and  this  nation  in  genermlg 
thoiM^ht  fit  to  have  a  king  from  Germany,  yoa 
coukinot  have  chose  one  from  a  more  iHustnoos 
House;  so  great,  thataeverd  emperors  of  Ger- 
many have  bwn  elected  from  out  of  that 
family ;  and  they  always  behaved  with  great 
distinction,  both  in  the  wars,  and  in  their  own 
country,  f  will  only  give  one  instance  of  that, 
which  I  had  from  niy  dear  master  the  late 
king^  own  month  (of^^glorious  memory).  I 
heard  him  say  thb  to  the  emperor*s  envoy, 
afler  the  dm  of  Bdgrade,  when  the  envoy 
told  him.  That  there  were  40,000  Janissaries 
killed  urnm  the  spot :  "  Why,  saya  he  to  the 
envoy,  1  shall  be  itrj  glad  of  it;  but  I  know 
the  nature  of  diose  animals :  if  40,000  of  thetn 
are  killed  at  night,  in  the  verv  place  of  thosn 
that  are  killed  40,000  will  nse  up  the  next 
DMNming.  1  have  had  experience  of  the  war 
with  the  Turks :  I  was  with  6,000  of  my  own 
men,  at  the  degeof  Buda:  and,  I  believe, 
they  will  do  roe  the  justice  to  say,  that  both  1 
and  roy  men  behaved  u  we  ought  to  have 
done."  This  diews.  my  lords,  that  I  always 
had  a  true  notion  of  tne  greatness  and  illustm- 
tion  of  the  fkmily  of  Hanover.    I  save  aignal 

{iroofs  ofit  in  the  year  1715 ;  and  1  beg  your 
ordships  will  indulge  me  to  repeat  a  littie  of 
what  passed  at  that  time,  because  there  are 
severs!  lords  here  that  were  not  then  bon^  My 
birds,  when  I  came  into  £n|[land,  in  the  year 
1714^  my  design  was,  that,  with  the  assistance 
of  my  fnends,  the  late  duke  of  Argyll,  and  the 
present  duke,  I  should  endeavour  togetmj 
remisdon,  to  go  down  into  my  own  country^ 
to  endeavour  to  recover  my  mrtune,  and  to 
aerve  the  government  faithfully,  in  what  I  waa 
able.  In  this  dtuation  I  waa,  when  my  lord 
Marshal  set  op  the  Pretender*s  standard  at 
Abodeen.  It  dki  much  alarm  the  court.  I 
was  sent  for,  end  narticulariy  spoken  to  bj  the 
eari  of  Sunderlanu,  and  my  hMnd  Townsnend, 
who  were  dways  my  friends.  My  lords,  this 
present  duke  or  Aigyll  was  so  generous,  that 
be  would  follow  his  orotber  to  ScoUand,  and 
expose  hui  life  as  a  vdunteer ;  and  he  suffered 
by  it ;  for  at  the  battle  of  SheriiT-Muir,  be  bad 
a  ball  went  through  his  dde  and  arm,  and  bad 
almost  kMt  hb  life,  if  it  had  not  been  by  the 
extraordinary  skill  and  diligence  of  one  Mr. 
Blae  Gill,  a  suigeon,  who  attended  him. 
When  he  went  down,  be  told  me,  Dear  Lorat, 
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you  mntt  do  your  best  for  ot  now ;  and  f  de- 
sire you  may  meet  me  in  Badeoocb,  with  all  the 
men  youcao  get  together;  and  I  will  gather 
all  the  men  I  can  in  Argyllabire,  and  meet  you 
there.  1  went  down  on  horseback,  and  be 
went  down  post.  Before  I  came  to  my  own 
Gountrjr*  I  found  that  the  rebels  were  got  to- 
gether in  vast  numbers;  and  as  Inverness  was 
tne  ffreat  capital  j  of  all  those  parts,  my  lord 
Marshal  resolved  to  send  S,000  men  to  reinforce 
the  garrison  of  Inverness,  that  it  might  not  be 
surprised.  The  Mac  Intoshes  and  the  Mac 
Donalds  were  gathered  together,  in  order  to 
go  to  Inverness.  When  I  found  it  waa  impos- 
aible  for  the  earl  of  Hay  to  come  with  his  men 
firom  Afgyllshire,  I  resolved  to  distinguish  my- 
self, even  though  by  a  desperate  strode.  I  bad 
gathered  togeUier  SOO  men  at  Stratharrick ; 
with  these  Imarched  to  Inverness,  and  invested 
it.  Sir  John  Ma6  Kenzie,  the  then  governor, 
had  1,000  men  in  the  town ;  so  I  found  there 
was  nothmg  for  it  but  boldness.  I  sent  a 
message,  which,  indeed,  looked  like  a  French 
gasconade,  that  I  would  blow  him,  and  his 
garrison,  and  the  castle,  and  the  strong  steeple, 
mto  the  air,  if  they  did  not  surrender  to  mehe- 
fbre  10  o'clock  the  next  day ;  though  1  had 
not  two  pounds  of  powder.  At  the  same  time, 
1  tent  a  partv  of  men,  in  which  was  a  pretty 
gentleman  of  skill,  one  captain  Ross,  the  Isird's 
inrother.  W  bother  sir  John  Mac  Kenzie  heard 
this  over-night,  I  can't  tdl ;  but  he  enquired, 
if  I  was  fully  resolved  to  attack  the  town,  lie 
told  him  positively,  that  I  was.  Savs  he,  If 
Simon  be  there,  he  is  a  desperate  fellow ;  I 
believe  I  must  leave  the  town  to  him:  and 
nceordingly,  he  run  off  that  niffht,  with  all  his 
men.  Tliis  I  did,  my  lords,  b^ore  any  of  the 
leva!  clans  to  this  government  were  raised. 
After  this  they  were  pleased  to  declare  me 
general  of  the  king's  forces' there.  When  1  got 
together  near  S,000  men,  of  which  1,000 
were  mv  own,  I  resolved  to  attack  lord  Sea- 
Ibrth,  who  was  coming  with  2,600  men,  to  join 
air  John  Mac  Kenzie,  at  Inverness,  or  to  ^ht 
nny  of  the  rebels  that  should  meet  him :  he 
cahed  them  so.  He  stood  his  ground  till  I 
came  within  half  a  mile  of  him.  I  drew  up 
the  little  army  1  had  m  pretty  good  order, 
being  an  officer  for  many  years  before :  and 
I  can.  Say  to  your  lordships,  that,  I  believe, 
I  am'  the  oldest  officer  in  commission  in 
Great  Britain;  for  dfiy  years  ago  I  was 
captain  of  grenadiers  in  king  William's  army. 
They  were  the  Sutherland  men,  lord  Ray's 
men,  and  some  of  the  Grants  and  Monroe: 
Bat  when  1  came  to  march  up  the  hill  to 
attack  lord  Seaforth,  I  had  none  followed  me 
but  the  Monros.  When  they  found  I  was  come 
witbio  sight  of  them,  they  made  a  precipitate 
retreat  to  a  bridge  that  was  near  them,  over  a 
lifer :  and  afterwards,  by  lord  President's  ad- 
Tice,  who  was  then  in  the  army,  lord  Seaforth 
came,  and  submitted  to  me,  as  general  of  king 
George's  forces,  promising  immediately  to  lay 
down  his  arms ;  which  he  did.  This  submis- 
was  brought  up  and  shewn  to  the  minis- 


try. I  then  went,  and  reduced  the  duke  of 
Crordon,  who  gave  me  the  most  ample  submis- 
sion  I  ever  read,  to  the  king ;  and  assurances 
of  fidelity  to  him  and  to  the  government.  That 
subuiission  1  likewise  shewed ;  and,  if  they  are 
not  consumed  in  mv  house  that  was  burnt,  they 
are  still  extant.  My  lords,  then  I  pursued  the 
rebels  from  place  to  place,  and  chased  them 
from  hill  to  hill.  On  this  expedition  I  lost  my 
only  brother,  who  was  a  very  brave  young  fel- 
low ;  and  1  never  left  off  pursuing  the  rebcda 
till  the  rebellion  was  suppressed  and  extin- 
guished :  so  that  I  may  fairly  say,  that  I  as- 
sisted to  keep  the  crown  upon  the  late  king's 
head,  as  much,  if  not  more,  than  any  one  mau 
of  my  own  rank  in  Britain.  1  had  then  se- 
veral invitations  to  come  to  court :  and  had 
three  letters  of  thanks  from  the  kinv's  person, 
by  the  bands  of  the  great  earl  Stanbope,  who 
was  secretary  of  state  then ;  in  which  lie  says, 
that  he  was  so  sensible  of  m  v  extraordinary  and 
signal  services,  that  he  would,  all  his  life,  give 
me  such  marln  pf  his  favour,  as  would  oluige 
all  the  country  to  be  zealous  and  faithful  10 
me.  Upon  this  1  came  to  court ;  and  I  waa 
not  disappointed.  I  believe  there  are  lords  ia 
this  House,  I  am  sure  there  are  a  great  many 
yet  alive,  that  know  I  was  a  particuhur  &- 
vourite  of  the  late  king's ;  1  believe  more  than 
any  one  of  my  own  rank  in  Scotland.  I  remem- 
ber my  lord  Townshend  told  me  one  day,  who 
was  my  particular  friend,  that  1  was  certalnljr 
a  great  favourite  of  the  king ;  and  if  all  the  mi- 
nistry should  join  together  to  hurt  mo.  that  it 
was  not  in  their  power  to  do  it ;  and  that  ha 
would  do  me  all  the  service  he  couki ;  and  said, 
the  king  would  not  refuse  any  thing  he  should 
ask  for  me :  and  the  king,  to  my  own  certaim 
knowledge,  reproached  the  Scotch  ministry, 
that  1  was  not  provided  for.  But  that  unhappy 
nstion  has  been  always  divided  amongst  them* 
selves,  between  the  family  of  the  Argylls,  and 
that  of  the  Montrosses;  so  that  they,  knowing 
me  to  be  a  relation  and  partizaa  of  the  family 
of  Argyll,  they  never  wouM  do  any  thins  fiar 
me.  iltlast,  the  kine  said,  he  must  do  it  him- 
self ;  and  sent  for  the  Hanoverian  minister,  and 
told  him.  That  he  must  immediately  fix  upoo 
a  wav  to  ffive  me  a  pension:  at  last,  it  waa  or- 
dered by  the  king's  particular  instruotion,  that 
I  shouUl  have  a  btter,  or  patent  for  myself,  for 
300/.  a  year ;  which  I  enjoyed  till  now,  lor  any 
thing  I  know.  Then  all  the  Bnglish  ministers, 
every  one  of  them,  were  my  friends ;  and  thej 
propoaed  that  1  should  go  mto  the  army.  Lord 
Gaoogan,  who,  in  the  year  1716,  went  with  an 
army  into  Scotland,  sent  for  me ;  and  desired 
me  to  bring  up  500  men  to  Badenoch,  to  escort 
him  to  Inverness :  which  I  did.  They  gBf« 
out,  that  the  Highlanders  were  to  attack  him 
in  the  woods:  but  when  they  heard,  that  I  waa 
w  ith  him,  with  the  best  part  of  my  clan,  tliey 
did  not  think  it  proper  to  attack  him.  After  loni 
Cadoffan  came  to  Inverness  he  sent  for  sir  Ro- 
bert Ilonro,  who  was  killed  at  the  battle  of 
Falkirk  :  lie  called  me  into  bis  closet  with  liira, 
and  told  me.  We  are  now  fully  convinced,  lord 
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Lovat,  that  it  was  you,  and  a  few  of  the  king*i 
fiieniU  that  were  joineit  to  you,  tbat  subilueii 
and  biiiipreaiietl  the  rebellion,  and  exiinfruished 
it ;  and  that  all  that  was  wrote  in  the  Gazette 
ahout  lord  Sutherland,  was  all  romance.  Now, 
1  am  so  sensible  of  those  services  that  yon 
hare  done  the  ^ivernincnt,  that,  if  you  will 
join  yourself  to  the  duke  of  Marlborough,  to 
the  carl  of  Sunderland,  and  to  mc,  that  are 
thought  the  favourites  of  the  king,  we  will,  in  the 
tinttulace,  immediately  make  you  a  major-ge- 
nemf:  yon  shall  huvearegimrnt  of  ftH)t,or  dra- 
goons, and  3,000/.  a  year  pension,  during  your 
hfe.  Aly  lords,  if  1  had  acreiited  of  that  offer, 
1  had  now  had  the  liest  estate  in  Scotland  ;  and 
vould  have  been  fair  for  lieiug  one  of  the  Held- 
marshals  of  England,  being  the  oldest  officer: 
Hut,  my  lords,  the  cooditiuu  was  too  severe  ; 
and  [  had  rather  never  liave  any  being  than  be 
ungrateful.  The  late  duke  of  Argyll,  I  mean 
this  duke  of  ArgylVs  father,  who  was  one  of 
the  greatest  men  that  has  been  in  our  country 
for  many  ages ;  he  was  a  father  to  me,  and 
]Nroiei:teo  me  as  his  own  child ;  ha  got  me  two 
remissions  from  king  William  ;  and,  as  he  was 
carrying  another  remission  in,  to  be  signed  by 
queen  Anne  (king  William  to  my  misfortune, 
having  died  that  year),  he  found  the  door 
abut ;  that  is,  he  mund  that  three  men  had 
turned  out  all  kinff  William*s  friends,  of^whom 
he  was  one,  and  the  duke  of  Queensberry,  and 
levcral  others;  and  that  she  brought  m  two 
families,  the  duke  of  Hamilton,  and  the  mar- 
quis of  Athol,  whom  she  made  a  duke:  and  to 
please  him,  with  whom  my  family'  unfortu- 
nately had  a  quarrel  about  an  estate ;  to  please 
him,  1  say,  she  put  2,000/.  upon  my  head, 
which  was  l.OOOc.  more  than  ever  was  usual. 
So  1  told  the  duke  of  Argyll,  that  I  had  uotbing 
tor  it,  but  to  go  to  llaitovcr,  and  there  to  live 
and  die  with  ndeltty  to  the  duke  of  Hanover. 
He  told  me,  that  be  was  well  assured,  that  the 
duke  of  Hanover  would  be  glad  to  receive  me  ; 
but,  as  he  was  then  declared  the  Protestant 
heir,  and  that  succession  depended  much  upon 
the  good  will  of  oueen  Anne,  he  must,  U|»on  her 
desire,  be  oblijred  to  send  me  back  to  England  ; 
and  that  he  did  not  know  a  safe  way  for  me  but 
to  go  to  France,  because  we  were  at  war  with 
them  then.  And  that  was  the  first  thing,  my 
lords,  that  obliged  me  to  go  to  France,  which 
was  the  foundation  of  my  misforiunes.  Now, 
my  lords,  after  what  I  have  told  ^'ou,  1  must 
humbly  submit  it  to  your  lordships,  whether 
you  do  not  think  it  is  improbable,  tnat  I  should 
he  an  enemy  to  king  Cleorge,  and  his  family : 
I,  that  received  more  marks  of  favour  from  tiie 
late  king  George,  than  oiiy  subject  in  the  north ; 
1,  that  gut  my  estate  settled  in  his  time-  both 
by  the  House  of  Commons  and  Peers ;  J,  that 
ex)>ected  never  to  be  out  of  favour  with 
the  govern menf,  being  very  zealous  to  pro- 
mote any  thing  that  was  for  the  good  of  it.  My 
lords,  f  commanded  a  Highland  company  for 
fifteen  years,  as  their  colonel :  and  the  country 
can  testify,  that  there  was  no  depredation,  theft, 
or  robberyj  coDimitled  there  during  that  time  : 


1  took  twenty -five  Highland  rolibers  in  the 
Highlands  in  one  night,  and  brought  them  all 
prisoners  to  the  Tolbootb  of  In%eriiesB.  I  con- 
tinued to  act  in  the  manner  that  general  Wade 
from  time  to  time  ordered  me.  1  own  1  did  not 
eipect,  that  he,  who  reviewed  my  company 
every  year,  and  called  it  the  best  company  that 
he  ever  saw  in  his  life— I  must  make  the  lords 
laugh  ofion  tliat  occasion:  He  told  me,  that 
Mr.  Pulteney,  now  earl  of  Bath,  said,  in  the 
House  of  Commons,  that  he  knew  old  l/ivat 
very  weil ;  that  he  would  never  have  a  com- 
pany but  in  his  pocket :  and  now  I  can  tell  him, 
that  he  did  not  speak  truth.  General  Handa- 
side  was  present,  and  his  brother,  who  is  a 
very  preity  gentleman,  when  he  declared,  that 
he  never  iiid  see  such  a  fine  com[iany  in  any 
cuuntry  that  he  was  ever  in:  and  he  appealed 
to  ilie  tt«o  Handasides,  and  the  other  officers 
that  were  there,  w  hether  it  waa  not  true ;  and 
ihey  all  agreeil  in  it.  So  that,  my  lords,  after 
this,  1  very  little  expected,  that,  without  ever 
blaming  ine,  or  imnuiing  any  crime  to  me,  my 
commission  should  be  broke  ;  and  not  only  so, 
hut  that  I  slHiuld  lie  ordered  to  keep  400  men 
from  it  in  the  country,  to  be  put  into  another 
comuany,  to  make  up  a  regiment  that  general 
Wade  procured  for  hia  favourite  colonel  Du- 
rore.  My  lords,  I  was  certainly  much  out  qf 
humour  to  see  myself  so  used ;  but  I  never 
imputed  it  to  the  king,  nor  to  his  prime  minister 
sir  Robert  Walpole,  afterwards  earl  of  Orford. 
And  thia  is  all  the  grounds  of  my  being  out  of 
temper,  or  that  they  can  lay  hold  of,  to  say  | 
was  against  the  government.  So,  after  what 
1  have  told  your  lordships,  and  the  manner  that 
1  have  been  used,  I  liope  your  lordships  will 
not  think  1  was  capable  of  any  malicious  de* 
sign  against  the  government.  And,  indeed,  it 
was  a  loss  to  the  government  more  than  to  me, 
that  my  company  was  broke,  because,  if  I  had 
commanded  the  Highland  company,  as  I  did 
for  16  years,  the  country  had  beeu  peaceable, 
and  there  had  been  no  rebellion. 

Uird  Uigh  Slctcard,  My'  lord  Lovat,  I 
must  put  your  lordship  in  mind  of  the  question 
1  asked  you,  Whether  you  have  any  thing  to 
offer  in  arrest  of  iudgmcnt  ? 

Lord  Lovat.  Whatever  way  I  nay  be  over- 
ruled,  1  will  say  to  my  dying  hour,  thtt  I 
have  met  with  the  greatest  hardships  ever 
practised  in  Uriiaiu  ;  and  1  still  insist,  that  I 
shall  get  the  benetit  that  all  subjects  have  a 
right  to,  of  ailducio^  witnesses,  that  may  be  for 
the  safety  of  their  lives  and  interests. 

L,  H.  S.  Your  lordship  has  heard  the  opi- 
nion of  the  Lords  already. 

Lord  Pretident.  I  move  your  lordahipi  to 
adjourn  to  the  chamber  of  parliament. 

L.  H.  6'.  Is  it  )  our  lord&hips*  pleasure  to 
adjfturii  to  the  chuuiber  of  parliament  ? 

JA>rds.  Ay,  ay. 

L.  H.  S.  'riiii»  House  is  adjourned  to  the 
chamber  of  parliament. 

Then  the  L'lrds,  and  others,  returned  to  the 
chamber  of  pbrltAaii  at,  iu  the  same  order  thoy 
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Oioe  down :  And  tht  Hoaie  Mag  there  re- 

The  procecdiDg:  catered  io  the  JonnnI  of 
the  19th  ftl  March,  1T1S,  in  relatioD  tn  the 
Ifimi;  of  jitdgiDCDt  ■raiiiBt  George  eirl  of 
WintouD,  wM  read :  WLich  beiogdune. 

Their  lordihipi  were  informw],  That  the 
Comraou,  «illi  ihrir  S|)eaLcr,  and  tlia  roace, 
were  at  the  door :  WhereupaDlbey  were  called 
in :  And  Ur.  Sptaker,  at  the  bar,  iiid, 

BIy  lords  ;  The  koigfils,  citizens,  aod  bur- 
man,  rn  )iar)iaiDeDt  ttseinbted,  did,  at  Ihii 
Ear,'  in  tbe  Dnme  of  IhemselTei,  and  of  all  the 
CommniR  of  Great  Brltiio,  impraci)  Siman 
hml  Lorit  orHi^h-Treaton,aadexhibitedArtI- 
elea  against  him,  and  hare  made  good  the 
•ame :  t  do  therefore,  in  the  name  of  the 
kmg;ht|,  dtizena,  and  biirgemea,  in  parliameni 
UieniGled,  and  of  nil  the  Comraoni  of  Great 
Brrtain,  demand  jodgment  of  yoor  lotdsbipa 
■^iml  ^mon  h>nl  Lorat  for  the  laid  bigb- 

And  they  being  nilhdnwn, 

Ordered,  That,  when  judgment  ahall  be 
monounced  againit  the  niiJ  lord  Lorat,  it  be 
ne  aame  as  iraa  proDonnced  aguasl  the  late 
eviofffiiiroun. 

Then  tlie  Houie  waa  again  adjauToed  into 
.Westminsler-ball :  And  tbe  Peers,  and  Others, 
want  down  in  the  aame  order  aa  before  ;  and 
tta  Peera  being  in  their  placri,  anil  tlie  Lord 
Bigh  Steward  id  liia  chair,  and  the  Conamon* 
(UMTlbeir  managrera  is  the  aeals  prepared  fer 
them  reapeclively  ;  the  Houie  waa  reiumed ; 
And  tlie  Serjeant  at  Arma  Diade  proolamatioD 
fi>rMleiice,  aa  usual. 


Ume  ha*  inlerTened  since  I  taat  asked  you  the 
quotioD,  Whether  you  had  any  tbing;  to  offer 
n  «m«t  of  judgment,  I  am  now  to  ask  you 


Why  ju 


rny  judgment  of  death  should  not  pass  upi 
you,  according  to  law  ? 

loni  lovat.  No :  1  hare  said  all  that  I  had 
la  ny ;  and  beg  your  lordships'  pardon  for  the 
rude,  long  diaconrse  I  made  to  yoor  lordabips. 
I  had  great  need  of  my  cousin  IHnrray'i  elo- 
nmceforhatf  an  hour,  and  then  it  would  hare 
ifen  more  agreeable. 

ProcUmation  waa  made  for  ailence,  as 
w»l. 

Znrd  High  Sletiard.  SJraon  lord  Lorat ; 
Ton  have  been  impeached  by  the  Commani  of 
flreat  Britain,  in  parliametit  assembled,  of 
hi^-treaaon,  charged  n|>oii  you  by  paniuutar 
Aitidea,  containing  ditferenl  species,  and 
various  etert  acts,  of  that  treason. 

To  these  Articles  your  lordship  thought  fit 
tv  put  in  an  Answer,  siaounting  to  a  genera) 

C'  a  of  Not  Guiltv  to  ihe  whole;  and,  after  a 
g  and  impBrtial  trial  upon  the  clearest  and 
noal  ODD nnaDg  evidence,  against  which  you 
oflhred  tM  defence  by  wiioesaei,  your  peers 
hanonanimonsly  found  you  Qailtj. 
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What  remains  is  the  diianfrceabte,  but 
unsTPidable,  part  of  pniceeiling  to  thatjudg- 
n^enl,  which  is  the  necessary  caniequenee  of 
sui^li  alrocious  crimes.  Happy  had  it  been  fur 
yoiirlnrdshij),  if  lietiire  yon  en|;ay«d  in  them, 
yoii  had  suffered  the  tFrmrs  of  itiut  consequencs 
io  hate  their  due  weight,  when  the  aocred  lies 
of  y9ur  allegiance,  and  your  oaths,  were  not 
siniiig  enough  to  restrain  yon. 

In  this  tiroceedlng,  ihe  eral  and  dutiful  af- 
fccttun  or  the  Commons  to  his  mijeaty,  and 
Ihrir  country,  and  the  justice  ut'  tbu  House  uF 
Potrs,  hare  ahnae  forth  in  their  full  lustre. 
Tlje  Commnns  found  your  lordshiji  to  Im  one  of 
the  principal  conspirators,  who  contrived  and 
inrried  on  the  late  deleslable  rebellion,  to  de- 
sli'oy  our  religion  and  liberties,  and  to  subvert 
thai  legal  setlJeDicnt  of  the  crown  in  his  ma- 
royel  family,  under  which  alone 


ve  can  lire  free  and  liaiipy . 
They  rightly  jiidgeil,  that  this,  which  u 


th« 


cause  of  all  the  people  of  Gre 
Inin,  ought  to  he  prosecuted  by  the  uoited  roica 
ol'  llie  jieople :  That  it  becnme  Ibeui  Io  iiiresti- 
gnip  and  lay  open,  io  full  parliainenl,  thesnnrce 
of  those  calamities,  nhicl)  we  hare  lately  suf- 
fii^ri'd,  and  the  dcep-tud  and  long-metlilatcd 
cni>!|nracv,  in  which  your  lorddbip  had  so 
considerable  and  so  ft.ijritious  a  part.  They 
ri^'lidy  judged,  that  no  judicature  wo*  equal  to 
sTich  an  important  procccdiii;;,  hut  this  high- 
cnnil,  on  whn«e  penctratinu  and  jnsiice  tiiej 
relied,  and  before  whom,  in  this  great  >ssein~ 
biy,  public  and  indubitable  taii^factioQ  might 
Iteeiren. 

Before  your  confiction,  I  have  apoben  to 
your  lordatiip  upon  a  presompliau  of  yuur  ia> 
nucence;  but  now  I  am  bound,  by  the  unani- 
mnu*  decision  of  my  lords  your  peers,  to  laki 
(he  evidence  sgninst  yua  to  he  true,  and  to  ad- 
drosj  myself  to  you  as  a  guilty  person. 

Your  lordabip  has,  in  your  Answer,  endea- 
vniired  to  avail  yourself  of  fbrmer  srrrices  to 
hi^  late  majesty,  and  tlie  Protestant  Succession, 
ivhich  you  have  this  day  enlarged  upon  at  the 
bir.  now  unfortunate  have  you  been  in  re> 
Icrring  back  to  such  cancelled  merit,  since 
thereby  you  have  fiirniihed  an  op|>ortuaily  to 
the  Commons,  to  shew,  lor  huw  long  a  traclt  oC 
lime  you  hure  conceived  and  nursed  up  thia 
treason  in  your  heart!  Whatever  your  pre- 
tencim  were,  so  infected  was  your  mind,  and  so 
foruacd  your  zeal,  in  the  cauae  of  that  Pre- 
teuder,  whom  you  bad  then  abjured,  as  to  en- 
gage in  that  ra*h  and  weak  attempt  from  Spain, 
in  his  late  majesty'u  reign.  Yet,  at  or  verj 
Bcsr  that  time,  it  appears,  by  the  evidence  (out 
of  \<hich  every  observatiun  I  will  make  shall 
nalurslly  arise,!  you  were  soliciting  or  iccept- 
ins^  favours  and  trusts  from  that  very  ggrern- 
iiient,  which  you  had  Ihus  engaged  to  destroy. 
Wliat  use  did  you  make  of  those  triiais?  Tb» 
instance  of  Roy  Stewart,  now  an  attainted  re- 
bel, sneaks  it  too  plainly.  Whilst  you  wer* 
sheiifT  ut  the  shire  of  Inverness,  Iba  largest 
county  in  Scotland,  and  one  of  the  greateit 
consaqUMCe.  yeu  infcivd  that  «<inina^  in  (ht 
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vear  1736,  to  escape  out  of  your  public  prison ; 
Ijarlxiured  him  afterwards  iu  your  own  bouse; 
then  charged  him  with  messages,  and  assu- 
i-auces  of  fidelity,  to  the  Pretender ;  and  to  pro- 
cure for  yon  a  commission  of  lieutenant-gene- 
ral, aud  a  mock  title  of  honour,  from  that 
pretended  prince. 

If  any  tiling  could  surpass  this  treachery,  it 
is  the  association,  which  your  lordship,  toge- 
ther with  six  (other  persons,  signed  and  scaled, 
and  sent  to  Rome  aud  Paris,  by  Drummond  of 
Bochaldie,  iu  the  beginning  of  1740.  The 
substance  of  this  was,  to  assure  the  Pretender, 
whom  you  always  called  your  lawful  king,  of 

Jrour  readiness  to  appear  openly  in  arms  for 
lis  service ;  and  to  solicit  an  invasion  from 
France  against  your  native  country,  to  support 
this  desperate  design. 

It  should  seem,  by  the  evidence,  that  the 
foreign  enemies  of  Bntain  were  less  forward  in 
this  measure  to  disturb  her,  than  her  degene- 
rate, unnatural  sons.  Whether  that  reluctance 
proceeded  froih  a  distrust  of  so  false  a  set  of 
men,  or  from  a  conviction,  that  the  body  of  this 
great  people  was  not  to  be  shaken  in  their 
loyalty  to  a  king,  who  possesses  the  throne  by 
the  most  rightful  title,  and  governs  them  in 
justice  and  mercy,  according  to  their  laws  and 
constitution  ;  in  either  case  they  were  in  the 
right.  What  dependence  could  the  court  of 
France  have  on  a  few  abandoned  traitors? 
What  hopes  could  they  entertain,  that  a  gene- 
ral infatuation  would,  on  the  sudden,  seize  and 
delude  a  brave,  a  free,  and  a  happy  people,  to 
seek  their  own  slavery  and  ruin  r 

From  this  time  till  tlie  year  1743,  the  cod- 
•piracy  lingered  in  its  progress,  though  great 
elTorts  appear  to  have  been  made  to  render  it 
more  extensive,  aud  more  formidable.  Then 
it  happened,  as  it  always  has  hapiiened,  that 
when  France  saw  such  an  enterprize,  whether 
successful  or  not,  might  be  made  a  convenient 
engine  of  her  own  politics,  that  court  set  about 
an  invasion  in  earnest.  Great  preparation! 
were  made,  and  ready  at  Dunkirx;  but  the 
providence  of  God  disappointed  them.  To  be 
capable  of  proving  transactions  of  this  kind  by 
strict  evidence  in  the  forms  of  law,  is  not  com- 
mon, nor,  in  the  nature  of  the  thing,  ordinarily 
to  be  expected.  But  this  the  vigilance  of  the 
Commons  has  effectually  done,  to  the  convic- 
tion of  all  well-intentioned  persons,  and  to  the 
shame  and  confusion  of  tliose,  who,  though 
they  believed,  and  perhaps  knew  it  themselves, 
were  industrious  to  propagate  a  pernicious  in- 
credulity in  others. 

Thus  ihe  Commons  have  traced  and  brought 
down  the  series  of  the  conspiracy  to  the  re- 
markable sera  of  July,  f7l5,  wheu  the  eldest 
son  of  the  Pretender  landed  iu  Moid^rt,  unsup- 
ported by  any  foreign  troops,  imattended,  and 
almost  alone. 

^  The  appearing  rashness  of  this  attempt  ftiWt 
rise  to  some  apprehensions,  some  misgivings, 
in  the  breasts  of  your  lonlship,  and  your  fel- 
low-conspirators, proceeding  from  a  concern, 
list  for  the  king,  or  for  your  country,  but  for 


your  own  private  interest  and  safety.  A 
French  invasion  had  been  long  solicited^  a 
French  force  was  depended  on,  to  secure  yoa 
against  the  ju»t  vengeance  of  your  native 
country ;  and  the  failure  of  that  damped  your 
hopes,  and  produced  your  expressions  of  dis* 
appointment.  Ilowever,  such  was  your  zeal, 
that,  iu  this  rash  enterprize,  your  lordship 
joined;  not  indeed  persoually  (this  yon  ofleo 
excused,  complaining  of  your  infirmities),  but 
by  sending,  or  rather  forcing  out  your  clan  ; 
and  committing  every  other  S}>ecie8  of  the 
blackest  treason,  which  the  Articles  of  Im- 
peachment have  charged  upon  you. 

I'brmit  me  to  stop  liere  a  little,  and  lament 
the  coudition  of  part  of  this  united  kingdom  ; 
happily  united  in  interests  both  civil  and  reli- 
gious ;  happily  united  under  the  same  gracious 
monarch,  and  the  same  public  policy. — And 
yet  the  common  people,  in  some  of  the  remote 
northern  counties,  are  still  kept  in  such  a  state 
of  bondage  to  certain  of  their  fellow- subjects, 
who,  contrary  to  all  law,  and  every  true  prin- 
ciple of  govern ment,  have  erected  themselves 
into  petty  tyrants  over  them,  as  to  be  liable  to 
be  compelled  into  rebellion  against  their  lawful 
sovereign,  under  the  peril  of  fire  and  sword. 
Astonishing  it  is,  that  such  a  dangerous  error  ia 
government,  such  a  remain  of  barbarism,  should 
have  subsisted  so  long  in  any  quarter  of  this 
civilized,  well-governed  island.  But,  since 
such  is  the  mismrtune,  let  it  be  accounted  one 
good  fruit  of  this  inqniry,  that  it  has  appeared 
in  this  solemn  manner.  '  The  knowledge  of  the 
disease  shews  the  way  to  the  cure ;  and  it  calls 
ak>ud  for  a  remedy. 

This  usurped  power  was  audaciously  made 
use  of  over  your  clan.  It  is  true,  your  lord- 
ship's activity  in  exerting  it  rose  and  fell,  in 
proportion  to  the  appearances  of  the  good  or 
bad  success  of  the  Pretender's  cause;  but, 
after  the  advantage  gained  by  the  rebels  at 
Preston- Pans,  which  you  vaiulv  called  "  A 
victory  not  to  be  j  paralleled  in  history,'^  yoa 
thougnt  it  time  to  throw  off  the  mask ;  uud, 
with  less  caution,  to  espouse  a  party,  which, 
you  then  hoped,  might  i>e  espoused  with  im« 
punity. 

I  forbear  to  enumerate  the  many  overt  acts 
of  your  treason.  It  would  be  tedious  to  this 
assembly,  who  have  heard  them  so  much 
better  from  the  witnesses,  and  from  the  re- 
capitulation of  the  managers.  It  woukl  be 
gnevous  to  your  lonlship,  if  your  heart  b,  by 
this  time,  touched  with  any  remorse  for  your 
guilt.  But  one  thing  I  cannot  help  observing 
upon, — the  excuse  you  expressly  made  for  this 
traitorous  conduct,  even  after  you  were  taken 
prisoner ;  to  whkb  you  have  this  day  artfully 
endeavoured  to  give  a  different  turn.  Being 
asked,  how  you  could  act  such  a  part  against  a 
government,  from  which  you  had  received 
many  favours  ?  Your  lordship's  answer  was, 
**  That  it  was  in  revenge  to  tne  ministry,  for 
their  ill  usage  of  you,  iu  takmg  away  your 
commission  of  captain  of  an  independent  com- 
pany of  Uigblanders."    An  excuse  ^ost  as 
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fkl«e  a«  it  was  |irofli|f ite.  Palie,  bectuse  some  i 
of  yuur  treasonable  prBclice?!  were  cumcnitied  I 
wHilat  you  were  ponesMd  or  tbnt  very  cnm-  1 
miwioD.  Profligate  it  wax,  in  tbe  higlirat  de-  ! 
(free.  Is  allegiance  an  duly  f  Are  oathn  to  lih  ' 
majeMy,  and  his  froTerntnenl,  nu  ohliiffltinn 
upon  the  conicience?  Is  loyally  tn  onr  \Avfu\ 
ufcreign,  and  Ihe  loie  of  our  country,  to  it- 
pend  on  the  enjoyinent  of  extraordinary  fa- 
Tonrs  and  eoiolumentB,  wliirh  no  man  lias  b 
ritfht  to;  which  can,  inth?  nature  of  lhiti|p,  be 
cnJoyed.bat  by  afew;  Hnd  ore  in  the  pleasure  of 
■if  ifovemmenls  to  confer  ur  denyf  A  pprsfln 
Ktaaled  by,  anil  aTowin:;,  sucli  i>rinciple«  a-i 
tb«ae,  muat  be  lo«t  lo  alt  Hense  of  virlue,  add  :i 
■bame,  and  of  every  lulural,  as  well  aa  ciiil, 
nnction  of  aoniety. 

Sorry,  ?erj  sorry  I  am,  to  see  this  last  re- 
flection so  stronjjly  verilipd  by  the  proot'ij 
against  your  lordship.  Il  has  appeared,  ih^l 
you  used  your  paternal  influence  orer  your 
cideat  son,  a  youlh  not  ahove  the  ag^  of  ninc- 
Icen,  to  compel  him  to  tfo  into  the  relieltion  ; 
•nd  afterwards  uDnaturally  endeavoured  lo  cast 
the  crime  and  reproach  ol'it  upon  him.  Iflhis 
ba  true,  it  is  an  impiety  which  makes  one 
tremble,  ft  is  the  relebrateil  sayiaff  of  a  wise 
writerofaotiquily,  and  shews  his  perfect  know- 
le^e  of  banian  nature,' "That  the  love  of  ODr 
coaniry  includes  all  other  'social  aAeclions:" 
For  we  see,  when  that  is  f;one,  eren  the  ten- 
dereat  of  all  afleciions,  tlie  pareotal,  may  be 
mingnisbed  with  il, 

I  UTS  said  these  thmpfi,  not  with  a  riew  to 
■ggrsTate  yonr  lurdship'a  crimes,  but,  ss  be- 

TiKir  mind,  which,  there  is  reason  to  fear,  may 
MTC  been  too  much  hardened,  lo  a  just  aiji! 
dtep  sense  of  your  unhappy  anil  dreadful  ai- 
tnation. 

Were  I  to  attempt  this  from  lopid  of  r*- 
S^oo,  1  sbonld  be  at  a  Insi,  whether  to  apply 
to  yon  as  a  Protestant  or  a  Papist.  Yoiir 
OpOffl  profeswoti,  your  solemn  oaths,  nnd  public 
actions,  apeak  on  ana  side:  Bui,  if  1  am  to  be- 
Kera  tbe  evideDce,  your  priraie  discourse  ahil 
dedarttioni  testify  on  the  other.  1  will  applj 
no  BitppDaitionaoD  this  head  particularly  lo  your 
Iwdsfaip  ;  but  from 'hence  I  would  draw  an  in- 
rtraaJTe  lewon,  whiub  well  desenes  the  se- 
timta  atteDlion  of  this  whole  natiiKi,  of  what 


t  consequence  it  is,  to  prescrre  noi 
only  tbe  name  end  otilward  form  of  Ihe  Pro- 
taetant  religion  atmngst  us,  but  the  real  uni- 
fbrm  belief  and  practice  of  it.  ludiffereoce  it 
all  retigion  preperee  men  for  the  external  prti 
ftesiou  of  any ;  and  what  may  not  thai  lead  to  \ 
Oire  me  leave  tu  affirm,  belbre  this  greot  as- 
■embty,  thai  e*en - abeinietfcd  from  reliffiot:! 
coueidervtiaDs,  the  Protcatant  religion  ouglil  ic 
ie  hatd  iu  thehishestrererence,  as  the  sures; 
barrier  ofooT  dril  conititotion-  EcctesiaBlic.il 
iHiiipatiaQ  eeldeiii  faila  to  end  in  civil  tyranny 
TIm  pteseni  happy  •ettlemeut  of  the  crown  t'l, 
IB  Imtb,  and  not  in  name  onl*,  the  Piaiestant 
laio*.  And  ths  inviolable  presenBtion  of 
' «  ud  fondaiiMotal  law,  nade  Roet  tbe 


A.  D.  174«. .  [838 

RevolDlion,  wbereby  every  Papist,  Or  person 
marr^'ing  a  Papist,  is  ahgolulely^  excluded  from 
inhentiiijT  to  tliis  crown,  will,  in  future  limes, 
be  0  solid  secority  fur  our  posterity,  not  only 
against  ihe  groundless  and  presuinpiunus  claim, 
of  an  abjured  Pretender,  and  his  desceuitDnti, 
hul  also  to  prevent  this  kingdom  friim  Ih'comiog 
a  province  to  some  ol'ihe  ureal  Popish  powers, 
who  have  so  lung  watched  tor  the  destruction 
of  our  liberties. 

Bui,  10  return  to  yonr  lordship;  Suffer  mo 
to  exbon  you  .with  ifreat  earnestness,  and  la 
great  charity,  lo  deliberate  &erious<y  ujvoa 
your  own  case,  and  to  deal  impartially  wiih 
your  own  conscience.  If,  according  to  ihe 
evidence  given  at  (his  bar,  you  have  leil  a  life 
of  craft,  dissimutalion,  anil  perG<ly.  consider 
how  that  scene  has  closed  ;  what  desolslion 
you  fasve  thereby  emleavoureil  lo  bring  upon 
your  country ;  how  fatally  il  ha<>  enildil  for 
yourself.  Consiiler,  that  ilie  seolence  »bich  I 
am  obliged  to  pruoouoce,  may  soon  send  you 
lo  a  tribunal,  where  no  disguise  or  artifice  oaa 
a  rail  you. 

The  aentcDM  of  the  law  is,  and  this  High 
Court  doth  adjudge : 

ijt 

'  Pi  ,  - 

'  from  thence  you  muat  be  drawn  lo  ihe  place 

*  of  execution  *,  when  you  cnme  there,  yon 
'  must  be  banged  by  the  neck,  but  not  till  you 

*  are  dead;  for  you  must  be  cu>  ilown  a1i>e; 
'  tlien  your   bowel*  must  be  laktn  out,   anil 

*  bumlbefore  your  face;  llien  your  head  man 
'  be  severed  from  yuur  body,  nnd  your  body 
'  divided  inlo  four  quarters;  and  lliesemusthe 
■  el  the  ktag's  diipo«al.  And  God  Almighty 
'  lie  mcrcifuTto  your  soul  !'• 

IiOnI  Lovat.  My  lords,  I  hope  ynur  lonl- 
abips  will  nut  take  it  amiss,  thai  I  ahouM  let 


*  "  There  is  perhaps  no  instance  in  which 
Ihe  difference  between  our  law  in  its  solemn 
denunciations  and  in  actual  practice  is  mora 
remarkable  tlian  in  thecrimeofHighTreason. 
Although  Ibe  sentence  uniformly  pronounoed 
by  the  judge,  is  one  which  it  is  never  iolended 
snouU  DC  executed,  it  is  still  suffered  lo  remain 
a  iwrt  of  our  law.  It  remsins  a  just  suti{|ect 
of  reproach  lo  us  by  foreigners,  and  answering 
among  uursetveB  no  other  purpose  than  at  a 
very  awful  moment  to  distract  the  reason,  and 
tenifythe imagination  of  eachmiserablecoovict, 
by  an  enumeration  of  horriblebarbarilies,  which 
with  judicial  and  religious  solemnity  he  is  told  * 
that  he  is  to  undergo.  He  ia  to  be  drawn  to 
the.  place  of  execaiioo,  and  there  to  be  banged, 
but  not  till  lie  is  dead  ;  be  is  to  be  cat  iMwn 
and  his  entreita  taken  out  and  bamed  while  be 
is  yet  elite  ;  his  head  ia  then  lo  be  cut  off,  and 
his  body  to  be  divided  into  four  quarter*,  and 
to  beattheking'sdiipoaal.  Heietbeieisnodi^ 
cretion  reposedin  tbe  judges,  they  are  bound  to 
pronounce  this  cruel  and dtaguirting sentence,  and 
sll  discretion  is  Iransferreil  to  the  execuiiooer. 
He  if  alloweil,  if  be  thinka  fit,  to  defeat  tha  is- 
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Tou  bnow,  though  it  \>e  ip  ■  very 
Uagatge,  both  Ine  afTpction  I  hid  Tor  his  lata 
najciiy,  lod  the  aer* ice  1  did  l«r  him  «im1  hi* 
faniilv.  And  I  nitut  say,  I  baie  for  that  the 
lulininoy  of  one  of  the  kin(;'H  eridenee,  that  1 
declared   mj  afiection  Id  hia  preient  majesty : 


TroeeediH^  <^fii*it  Lord  LovMt, 
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teDtinn  of  (he  lav,  by  anfferiiiK  the  crimiDal  to 
Kmain  snipeodcd  till  he  ii  aemd,  he  may,  if 
■uch  be  his  pleaiure,  omit  the  embonelling  allo- 
ther,  and  it  ii  to  the  humaDity  of  the  bangman 
tliat  it  ii  left  to  temper  the  aarage  seventy  of 
the  law.  That  hnman'ity  boweTer,  haa  nut 
been   alwaya    exerted ;    '  there   are  few    Ld-' 

*  itaDcea,'  aayt  Air.  Juat.  Blackatone,  Cuinoi. 
vol.  4,  p.   377,  '  and  tfaoae  accidental   or  by 

•  negligence,  of  peraoDs  bdiijf  embowelled  till 
■iireTiauiily  de)>nTed  of  leuiatioo  tiy  iUwag\iag.' 

'       ~~B  few  iiiMauct'i,  but  there  —  "  ~  " 


Add  I  haTe  rMaoo  to  to  do  |  for  when  ho  wm 

re({eiit  of  tbeae  kingdoma,  aod  hi*  father  waa 
in  Uanofer,  he  was  ao  p>ud  aa  tn  (pv  me  • 
Noli  Pnweqni  for  the  great  laird  cf  lUac  Id- 
Utsh  that  was  at  the  battle  of  Prtatoa  •  Aod 
when  1  complained  of  the  bardihi)ii  thedake 
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de|iendi  therefure  not  on  tbe  aggrax 
to  be  found  in  ihe  guilt  of  tbe  olfeaaer,  bi 
accident  or  00  llie  ueglecl  of  the  miiD  who 
vulea  ihe  aeoteoce,  ubetber  «e*ere  tortures 
■hall  constitute  part  of  the  puDtthment.  Nor 
ia  truth  liai  it  alwaya  been  through  accident 
or  negligence  that  thoite  tonurea  have  been 
endured.  It  sbuuM  seem  that  to  aacient  times 
die  aenience  was  usually  executed  Id  all  ila 
rigour :  it  his  be«u  so  at  no  very  remote  period, 
■o  funbcr  Indeed  back  than  the  rebelliim  of 
1745:  aodreoouriewillfirobably  again  be  had  (o 
these  sererilira,  if  the  fioleoce  and  bittentea*  nf 
civil  disaenaioDs  and  ioleftine  wara  should  erer 
Sgaio  unhappily  rage  in  this  country,  and  be 
alien  Jed  with  the  same  eflect  aa  they  hare  pro- 
duced in  past  times  and  among  other  nations, 
that  of  kindliniz  every  latent  snark  of  rerenge 
and  cruelly  exislinjr  in  the  human  breasl." 
Appendix  til  fir  S.  Komilly'*  Obfcrrations  on 
Criminal  Law,  note  F. 

8ep  tlir  acrouula  of  the  execution  of  Dabing- 
tnn  andntheni,  vol.  1,  pp.  115!t  et  seq. ;  of  ge- 
nral  llirriMin,  lol.  5,  p.  US7  ;  oflWr.  Town- 
If'y,  p.  SSI,  ofihiaiolnme;  and  of  Catherine 
Haypii.  ubo,  ID  ilie  year  17fd,  was  bnriied 
alit'e  for  peiit  ireaMo,  aa  roeniiooed  by  Foater, 
Crown  Law,  p.  Slti3. 

In  Walcot'* Case,  Ihcterms of  Ibe  judgment 
were  "  quod  per  colluni  tuipeodatur  el  Tirens 
ad  tf  rrani  pro^lernatur  et  quod  secretn  membra 
ejus  umputeiitur  et  inleriora  aua  extra  rentrem 
suum  cupiautur  tl  in  igaeoi  ponanlur  et  ibidem 
combuniolut :"  and  Ikir  judgment  was  retersed 
Ibr  waoi  of  ihe  words  '  tpeo  tiveiile.'  See  roL 
9,  pp-  500  et  seq. 

A<id  ftir  murere<:[)ectInE[  thin  matter,  *ee  in 
TOl.  £-1  of  the  FarLiaiuentary  Delialea,  air  Sa- 
muel Itumilly's  Hjieech  in  the  UonseofCom- 
Ojuui,  un  February  inb,  1S13. 

In  (reatinx  of  ibe  differenl  sorta  of  pttniih- 
meni  in  Hcnland,  Mr.  Hume,  Commentaries, 
Trial  for  Crimei,  ch.  IT,  toI.  9,  p.  36!,  says: 

■■  The  Irrst  and  bighetl  is  the  ponishmeot  of 
death.  Which  in  later  litnea,  has  alwaya 
b«eB  ioBicled  in  oU  wajr,  that  of  hiafing  if 


iHt  neck  on  a  gibbet,  wiiboul  any  •ggravatioa 
ofboddyaufferinci  farther  ifau  that  in  catea 
of  cruel  and  atroeiuus  murder,  it  b**  aometimc* 
been  urderod  to  strike  off  the  right  bsod  before 
suspension ;  nod  that  in  caiea  of  Ireaaon,  » 
female  ofleuder  psriahes  b^  fire,  and  a  uUn  ia 
executed  with  many  addiUonal  drwiiuaiaacea 
of  indignity  and  horror;  wbicb,  bowerer,  hi* 
majesty  may  and  uaually  does  reniu  [In  tbe 
Case,  (tee  it  in  this  Colleotion)  of  llebert 
n'alt,  tried  io  August  and  September  1794, 
bis  majesty  ordered  all  iheae  circumtlancea  M 
be  remitted  ;  and  direcled,  that  in  lieu  of  ihem, 
tbe  head  should  be  wcrered  from  tlie  Uidy, 
nlien  lifeless,  and  be  bdd  up  in  view  of  the 
pteple.]  But  formerly  various  wars  of  eze< 
cutiun  seem  to  have  been  used.  For  all  bif  h 
and  atroctous  crimes,  sod  ntore  e^iecialty  tor 
murder,  and  in  the  case  of  habilual  Ibievea  and 
d^redatort,  the  ordinary  course  was  by  be- 
boding;  and  in  Iwointunoet  of  uggraratad 
morder,  that  of  Juho  DJckson  of  BrlnbeaWr, 
April  30th  1591.  who  murdered  his  I'stbar, 
and  that  of  Hidiert  Weir,  June  Ifiih  1604.  wh» 
murdered  Kincaid  of  Warrieston,  at  Ihe  ia- 
sligalion  of  bia  sponse,  we  bad  adopted  the 
French  way  of  breaking  alive  on  the  wbcel. 
[The  doom  orders  him  to  be  bnikra  alive  upon 
a  roi;  or  wheel,  and  to  remain  exposed  upon  il 
<(ir  twenlv-fonr  hours,  and  ihe  rtw,  with  tbe 
boily,  to  J>e  afterwards  set  up  between  Letth 
and  Edinburgh,  by  the  place  where  llie  murde* 
waa  done.  There  is  this  entry  respvciing  it  in 
Ihe  disry  of  Hobert  Birrell ;  "  The  16lfa  of 
Juiiii,  Robert  Weir  broken  on  aoe  cart  wheel, 
with  ane  coulter  of  ane  pleucbe,  io  the  bsndi 
of  the  hangman,  for  murdering  of  Ihe  guidmaa 
of  Warriiloo,  whilk  he  did  3d  Julii  ISO  ."J  ■■ 
cases  of  heresy  and  witchcraft,  the  inerilaUe 
doom  wa*,  Id  m  burned  quick;  and  aometiotei 
Ihe  tike  waa  ordered  on  conviction  of  bealialily, 
or  incest:  or  at  least,  (he  abhorred  oiliaadar 
was  appointed  to  he  ainrrud  at  a  stake,  tat 
Ibe  body  to  be  burned  Io  ashes.  There  era  e 
few  instances  also  of  executiou  by  drownief  ( 
as  in  the  case  of  Helen  Faa,  a  gy paay,  and  tae 
females  more  of  tbe  same  tribe,  janDarr  Mlh 
1694;  in  the  Case  tea  of  George  StncUr, 
August  3d  1698,  for  inoeal  oommiucd  with  l«e 
sitteri;  aodof  James  Hilehel,  March  In  167S, 
for  bestiality.  At  Bdinborah  this  aort  oTdooa 
seems  ordinarily  to  have  been  carried  into  ^ 
feet,  in  the  loob  (••  we  call  il)  on  the  tmrth  J 

'•  Wuh  respect  to  the  dispeaal  of  tbe  dead 
body,  this,  io  cases  of  murder,  ia,  by  iialela 
Silb  Geerge  3d,  c.  37,  appoiptod  Io  he,  by  de> 
tivesy  of  Ine  body  Io  a  surgeon  for  dieseoliae, 
ualeas  tbe  Conrt  shall  order  it  to  be  hmw  m 
ehtiBB.    Of  whieb  way  of  expaaura  1  M  « 


Ml]  for  High  Trtami. 

«r  Rnzbtt^  put  enrr  daj  upon  ve  ii  •■ 
MidwiMM  be  WW  phued  lo  miiak  «•  to,  in  liit 
ekia«t  At  ILmauagtoo,  be  ww  m  ftooJ  •■  to  wjf, 
IbM,  if  be  WM  kinif,  be  would  defnid  me 
mminsl  tU  mj  eimaiei,  not  osly  the  dske  ef 
Roxbargb,  but  «lt  my  elfaer  eoeniei.  N«w, 
my  lorda,  wliea  &  man  haf  bat  a  very  few  diyt, 
in  apf>eu>Dce,  to  life,  what  be  aayi  eboiild  be 
rdied  upoa,  it'  there  i»  not  Jmnwdiete  etidcnca 
to  tbe  oODlrary.  1  hare  abewn  your  kvdabipe 
my  ealeeni  for  the  itlattrioiu  hoiue  of  Han- 
over. 1  fa*Te  tbewn  my  ■ttMsbment  for  my 
rfearmMler  tbe  hte  kioir,  and  my  mpect  for 
liie  preeent  m^caly  ;  end  thftefbra  eil  tbit  I 
have  farther  to  cay,  it  inoet  hunbly  le  implore 
yonr  lonlsbi|w'  tewramnn,  ud  to  TecomnwDd 
meto  hia  majeaty  for  mercy. 
>  L.  H.  S.    Ha*e  yon  any  thing  further  lo 


make  the  aame  prayer  lo  the  bononntble  the 
•Bembera  and  HaDai(eT«  of  the  Houae  of  Com- 
tnona ;  and  that,  I  tiope,  ea  they  hare  been 
■tout,  ibey  will  be  mercifal. 

L.  H.'S.  WouldyouofferaDythingfartheTf 

Lord  Lotmt.  NothiDg  but  to  tliatik  yonr 
lotxbhtpa  for  yonr  goodneaa  to  me.  God  MCM 
yon  all,  aod  I  bid  you  an  ererltsling  farewell. 
—We  ahall  not  meet  all  in  the  aame  -place 
■fftin  ;  1  am  anre  of  that. 

L.  H.  5.  Ucuteoant  of  the  Tuwer,  take  Ifao 
priaouer  from  tbe  bar. 

Which  bein^  done,  proclamation  wai  made 
for  ailrace,  aa  usual. 

Then  tbe  white  aUff  being  detifered  la  the 
Lord  High  Steward  by  the  gentleman  uther  of 
tbe  black  rod  upon  his  knee,  bis  grace  stood 
up  uncuTered  ;  and,  bolding  the  Maff  in  both 
hia  handa,  broke  it  iu  two,  and  ileclared  that 
there  wa*  nothing  farther  to  be  done  by  virtue 
of  tbe  present  Mmroisaion,  and  pronounced 
the  aame  to  be  dinoked  ;  and  then  leaving  the 
chair,  came  down  to  the  wool  pack,  and  said, 
la  it  your  lonlsliips'  pleaaure  to  ailjouTn  to  the 
Chamber  of  Parliaiuent  ?—Lordi.  ,Ay,  ay, 

Hwd  the  House  wBoadjOBrned  to iheCham- 
berof  hiiiamnit ;  and  the  Lords  and  others 
tbe  same  order   as  they  came 
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imtHMeaa  long  ago  as  1630,  when  thebody  of 
Oootife  Tiltery,  eontioled  of  murder,  was  or> 
dand,  "tobaoglbereaftirioaneiTunecheinae, 
qaihile  he  rut  away,  10  the  terrour  and  eaam- 
pell  of  nlheris."  The  like  appointment  was 
BWdeitprilMfa  1637,  aatoJoboDowMacgre- 
gor,  a  measengPT,  coBvi^ed  of  tbeft,  robbery, 
aod  murder ;  and  December  99tb  1659,  a*  to 
John  Black  a  vnrderer ;  as  also  in  aereral 
later  eases  of  idoto  than  ubmI  wtckedneaa,  neb 
■a,  KiOTember  Md,  1751,  that  ofNorman  Rosa, 
X  sertnnt,  who  murdered  bis  aiistreaa,  and 
Anntt  19tb,    iTSd,    Anthcw   WHmw,  wba 


Ak  Account  of  thb  Behatioui  of  Sihom 
Lou>  LoTAT,  raoM  thb  tihb  his 
Deats-Waksaht  was  dbliyesed,  to 
TBS  Day  of  his  Execution.  Br  a 
Gentlehan  who  attended  his  Lord- 
SHIP  IN  BIS  LAST  Moments, 


ordinary  bebaTioor  ofthis  nobleman  during  hia 
trial,  1  liiile  thongbl  to  And  that  ancommoa 
•gaiety  aeoompaoy  faim  in  his  laat  momeota.  I 
•as  indeed  too  wdl  acaaaiated  with  kis  lord- 
ship 10  iaaagina  he  would  ahnddrr  much  at  Iba 
sifl^t  of  death ;  hot  yet  I  expected,  that  it 
would  abate  umewhal  of  his  naloral  Tiradty, 
ood  reduce  him  lo  a  more  serious  tura  of  mind  1 
however,  neither  the  apprehension  of  paio  and 
iigony,  or  tbe  thougbta  uf  his  ipeedy  diuolu- 
tion,  leemeil  to  gire  him  any  uneasiness. 

On  Friday  the  3d  of  April,  when  the  war- 
rant came  down  for  Itia  execution,  aod  the  gen- 
demsn  told  him  he  waa  aorrji  to  be  tbe  messeu- 
Hrer  of  such  bad  news;  his  lordship  replied 
f cry  cheerfully,  Ood'a  will  be  done !  And  then 
labttg  him  by  the  hand,  drank  his  health, 
dianked  him  kindlT  (or  the  favour  (as  he  called 
il,J  and  assured  him  he  was  so  well  satisfied 
with  his  doom,  that  he  would  not  change  ata- 
lioBS  with  any  prmce  in  Europe.  Hia  lordship 
tben  sat  down  wiib  the  gcDtleman,  drauk  part 
of  a  bdttle  of  wine  with  water,*  and  seemed 
renr  composed. 

Fn  the  evening  he  smoked  his  pipe,  men- 
tioned some  circumstances  relatinff  to  his  trial, 
*nd  was  very  cheerful.  About  ten  o'clock  he 
called  for  the  Warders  of  the  Tower  lo  undrew 
him,  sod  while  ihey  were  taking  off  his  shoes, 
told  them,  he  should  out  give  th«m  that  IrouUa 
much  loDger,  for  that  he  was  to  take  hia  leave 
of  tbia  world  tbe  next  Thursday. 

The  next  morning,  bis  lordship  bein|;  in- 
ibnned  or  the  report  that  waa  raised,  of  au  en- 
gine to  be  erected  lo  lake  off  hia  bead,  said. 


It  was  a  fine 


for,  ai 


'eiy  short,  tbe  executiuner  would  he  poz- 
sled  to  find  it  out  with  hia  axe ;  and  if  such  a 
machine  was  made,  ihey  m^t  call  it  Lord 
Loral's  Maiden." 


*  "  As  bia  lordship  has  been  oflen  branded 
with  the  name  of  a  drunkard  in  the  public 
papers,  I  mast  do  ao  much  jntlice  to  his 
memory,  as  to  aasore  the  public,  thai  be 
never  drank  more  than  two  pints  of  wine  a 
day  during  his  whole  confinement,  and  nevsr 
any  wilbool  water ;  and  I  have onenheard hli 
lordship  say,  he  was  never  drunk  in  hi*  lift. 
It  is  true,aoaDBii)erablc  qaantily  of  brandy  and 
rum  was  used  every  mght  and  momuii;  to 
batbe  bis  legs,  which  nigfat  pmhaMy  give  birth 
to  this  report;  for  he  never  drank  a  dram  bin' 
self,  mileH  he  was  indiapoaed,  and  then  b« 
menlly  look  a  little  bonit  brandy  sritb 
Ml**.'^    Note  to  the  Original  PnmeatioB, 
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He  w-     „ 

KOoJ  deal  or  hi*  iiirn  tfiiiira,  aad,  amotig  ulher 
tllingli  ■aid,  "  Thil  lie  iru  coiicernei]  in  ill 
lli«  aclieuie*  thai  had  becD  Tormed  for  rettorin:; 
the  royal  family,  aince  he  wm  firieen  yearn 
«li) ;  bul  that  he  oevvr  betrayed  a  pri*ale'  man 
or  ■[iiihiic  cause  in  hia  lite:  ihai  he  M«er*hcil 
■  droii  dI'  lilwd  with  his  awa  head,  nur  ever 
■IruA  a  man,  except  one  joanf;  nobleman, 
wlinm  he  canod  publicly  liir  hia  impertinence 
and  impiety." 

Sunday.  Thii  momlni;  he  roae  prelly  catty, 
snd  hcliBTeil  as  luual  ;  talked  for  lome  lime 
kbout  Ilia  fainity,  and  iliewed  ui  the  copy  ul'  a 
ktlrr  he  bad  w'nl  (o  hia  aou,  which  I  •hall  her« 
iykerl,  becauae  it  coniaiiiH  hii  liirdihip'a  Knu- 
meiilH  of  reli^ioD  atid  a  future  italt; ;  and  llie 
lierwn  wlio  wrote  it  lor  lilia,  asaure*  me,  it  i* 
au  etacl  m)>y  ol'  llie  oiigiuaJ. 
A  Copy  OF  LimD  Lovat's  Letter  hi  ma 
Has  l^iMON,  Now  l'nlso^E■  in  Edin- 
iiVKuii  Castle. 

■■  !tlv    deur   8ini<iti;    NolwilhnlaDdiD|c  tny 
great  JiktiFiw  and  affliction,  you  are  always 

treieiit  niili  me,  nud  1  offer  toy  prayenilo 
tavcn  lur  ymi. — You  sea  now  by  exjierieoce. 
that  this  world  ia  but  >anity  of  *anitie«.  and 
that  tlivrc  is  ti'i  IniHi  !••  be  put  in  the  arm  of 
AmIi  ;  jiiu  cfc  ibnl  G<id's  prOTidenev  rulei  Ibe 
worid.  and  tliikt  no  mao  or  family  bal  mual 
j'ield  to  It,  wli«thi>r  be  will  or  not.  liappy  ii 
tlie  man,  iliii,  in  all  the  crou  accidentt  of  thit 
lite,  suLinils  faiiuself  to  (he  will  and  providence 
of  Ciod.  with  siocere  liiiiiiiJily  and  patience.  It 
ii  ibe  btestril  TriDilt,  l-'atlier,  Mon,  and  Holy 
Spirit,  lliat  can  ilelirer  you  and  me  trom  oiir 
present  inelauclioly  situation:  we  haTe  pro- 
voked (toil  liy  our  aioa,  which  moat  certainly 
bavi.'br»U({l)lilit-Beln>tibles  upoD  ui:  I  doain- 
cerdy  th^uik  dml  lor  these  trouble*,  because 
tbe^' uavf  brou![lit  lue  from  thv  way  uf  tin  that 
1  lived  many  yeara  ia,  lu  a  way  at  ripentanca 
and  liiintiliatiua,  and  inklrucicd  nie  to  follow 
.  luy  dear  Savlout  the  Lord  Jesua  Clirial,  as  I 
ought  to  do.  1  therefore,  uiy  dear  child,  ear- 
nestly beg  of  you,  with  the  aincerelieartof'a 
tender  and  affectiunatu  lather,  to  repent  nf  all 
your  siu*  and  InnsgrewioM,  and  to  lliruw 
youraelf  at  the  foot  ol  the  croaa  of  Christ,  beg- 
ging' tor  hia  sufferingM  sake,  which  you  know 
were  great,  to  give  you  true  repenlauce,  to  for. 

S've  your  lins,  auil  be  reconciled  to  you  fur 
e  Baku  of  his  blood,  that  he  abed  uiion  the 
croaa  for  sinners,  and  beg  of  him  to  preserve 
you  from  the  snares  of  the  devil,  the  world, 
and  the  flesh  ;  which  will  be  too  saaay  (br  you 
williout  his  divine  asaistance;  and  if  you  have 
a  true  cnntritioii  for  yuiir  aina,  and  are  recon- 
ciled with  zeal  anil  affeclion  to  your  Saviour, 
you  will  find  corarortsthatcannot  be  expressed. 
Jf  yon  put  your  sole  confidence  in  JeauB  Christ, 
lie  will  certainly  bring  you  out  of  all  your  trou- 
bles, aud  make  you  tbe  happieat  lord  Lovat 


Pnxetd'iHgt  agahitt  Lord  LuTof, 
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very  cheerful  all  lliis  day,  talked  a  >  sake,  anit  for  the  shke  nf  your  brothers  and 
e  tr.  —  .ir_;„  — A  _..„....«  ..■!...  '  sister*,  to  throw  yourself  upon  Ood'a  merciev, 
which  have  been  ever  of  old  ;  r*|icnt  of  ynnr 
Bins,  and  live  a  sincere.  Christian,  and  rishle- 
oas  life,  and  you  will  certainly  bring  Ood'a 
biasing  upon  yiiursvlf,  your  family,  and  kin- 
dred ;  anil  if  you  neglect  this  my  internal  ad> 
vice,  which  by  the  laws  of  Uod  ami  nature  1  am 
oblii;e«l  to  give  you,  you  may  nsiiire  yourself 
of  bvinf; miserable  in  iliia  world,  and  rlemally 
miserable  in  the  next.  1  know  not  yet  what 
my  fate  may  be;  butbica  God,  I  amprepand 
to  go  to  the  acaffuld  and  block  to-morrow,  if 
God  in  his  divine  will  and  providence  hath  or- 
dvred  it  ao.  Bo,  my  dear  child,  do  not  bo  in 
the  least  coucemed  lor  me ;  lor  I  bless  God  1 
have  Bironj;  reainns  to  hope,  that  ntiai  it  ia 
Gcd's  will  to  call  nie  out  of  this  world,  it  will 
be  by  his  mercy,  and  the  suflering  of  my  Sa- 
viour JesuaChciat,  to  erjoy  crerhkiing  happi- 
uess  in  the  oilKr  world.  I  winh  this  may  be 
yours,  and  am,  .My  dear  child,  Your  affrction- 
att  father,*  Sec." 

Sloiulm/.  His  lordship  arose  about  seven, 
and,  according  to  hia  usual  cuslom,  din)  for  a 
glass  of  wioe  and  water :  upon  which  tha 
Wanler  asked  his  lorikliip,  wliat  wine  he  would 
please  to  have  t  "  Not  while  wine  (saya  he,) 
unless  yoD  would  have  me  go  with  the  alittec 
to  the  block."  Fur  it  Beema  white  wine  gene- 
rally gave  him  the  flux.  Nome  lime  after  this, 
the  Major  csnie  lu  see  him,  and  asked  how  b« 
did.  '■  Un !"  (says  hia  hirdaliip)  "  why,  I  an 
about  doing  very  well,  for  I  am  preparing  my- 
self, Sir,  lor  a  place  where  hardly  any  inajuts, 
niiu  very  lew  lieutenant' generals  go," 

A  certain  nnfalemnn  came  to  Bee  bis  lordship 
this  day,  aud  asked  him  some  queation*  con- 
cerniug  his  religion.  To  whom  he  answered, 
"  1'liat  he  was  a  lloman  Catholic,  and  wontil 
die  in  that  foiih  :  that  be  adhervd  to  the  iwfc 
upon  which  Christ  built  bia  cburdi ;  to  8l 
Peter,  and  the  lUCcrBalon  of  pastors  from  bin 
down  to  the  prcsrnt  lime ;  and  ibat  he  rejected 
and  rciiounceil  ^1  xi>c(b  and  cnmmunilici  thai 
were  rejected  by  the  Church."  Tlie  declara- 
tion of  Ilia  being  a  Janseniat  waa  occasioned  bj 
the  same  nnldtKnan'a  asking  him,  "  (If  ww 
|iarlicular  sort  of  Catholics .'  Are  you  a  Je> 
suit  i"-\     "  A  Jvsuit !    No,  no,  ray  loni,"  tiH 

*  Concerning  lord  Lovat'a  eonduct  la 
Ihia  son,  ate  in  the  Tiial,  the  leatimotUM 
of  Chevis,  Hobert  Fraaer,  Hugh  Fraser  and 
IValker,  and  toid  Loral's  Letter  to  the  Latd 
Fresideut. 

f  Froh^Iy  this  qoealion  [if  indeed  tbi* 
GonveraatioB  passed]  waa  auggeated  by  >•• 
tioiis  which  were  current  that  lord  uinl, 
shortly  al^r  his  release  from  the  Baslile,  in  lbs 
year  17CMJ,  had  received  Fopiah  ordcn,  and 
waa  admitted  into  the  order  of  Jesuits,  In  Iba 
Alemoiraof  the  Life  of  lord  Lovat,  puMbbedin 
174G,  is  related  a  brief  history  ol  his  twa^ 
fihild,  1  beg  of  j  actions,  during  his  residence  at  St.  Unara, 
yon  for  God'a  sak«,  foi'your  onii  mIw,  foe  my     nniler  a  rdigioiia  charaeter,  tbk  wbritof  wkkk 
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vwered  "  be»)  I  am  a  JaoKiiist."  (Tbe  Jaose- 
Disto  are  great  enemiea  to  the  Jetuits.)  And 
then  owned  that  be  was  acquainted  with  seferal 
in  France  that  were  Janseniats,  and  was  more 
intimate  with  them,  than  any  other  learned  and 
religious  men  in  that  kingdom ;  and  upon  tbb 
occasion  assured  his  lord«hip,  that,  in  his  sense 
of  a  Koman  Catholic,  he  was  as  far  from  being 
ooe  as  his  lordship,  or  any  other  lord  in  the 
House. 

Hafing  occasion  this  afternoon  to  speak  of 
the  late  king  George  1st,  he  gave  his  maiesty 
a  great  character,  and  added,  '*  He  was  my 
friend,  and  i  dearly  loTed  him."— But  we  do 
not  think  proper  to  insert  the  whole  conTer- 
satioD. 

Tuuday.  This  morning  he  rose  ai  usual 
about  seven,  and  after  drinking  a  glass  of  wine 
and  water,  desired  ooe  of  the  warders  to  lay  a 
pillow  at  tbe  feet  of  the  bed,  that  be  might  try 
whether  he  could  kneel  down  properly,  and 
fix  his  head  low  eoongh  for  the  block  ;  which 
being  done,  he  made  tbe  essay,  and  told  the 
warder,  ••  He  believed,  by  this  short  practice, 
he  should  be  able  to  act  bis  part  in  the  tragedy 
well  enough."  He  then  asked  the  said  war- 
der, if  he  thought  the  executioner  would  be 
able  to  take  off  his  head  without  backing  him  ? 
**  For  (says  he)  I  have  reserved  ten  euineas 
in  a  purse,  which  he  shall  have  if  be  does  bis 
business  well." 

*<  My  lord  (said  a  gentleman  that  came  to 
wait  upon  him),  I  am  sorry  you  sbould  have 
occasion  for  him  at  all."  To  this  his  lordship 
replied,  **  So  1  believe  are  many  of  those  who 
were  the  cause  of  mj  coming  hither,  and  for 
aught  I  know,  all  of  them  will  by  and  bye. 
Tbe  taking  off  my  head,  1  believe,  will  do  them 
no  service ;  but  if  it  will,  God  bless  them  with 
it;  though  1  cannot  but  think  myself  hardly 
dealt  by :  In  the  first  place,  I  was  stripped  of 
at ory  thing,  and  might  have  wanted  even  tbe 
cooimon  necessaries  of  life,  had  not  my  cousid, 
Mr.  William  Fraser,  advanced  a  considerable 
aum  of  money  to  general  Williamson,  and  pro> 
BMiad  on  certain  conditions  to  pay  for  my  far- 
tber  aubsistence.  And  then,  to  m  convicted  by 
my  own  servanta,  by  the  men  that  had  been 
nnitored  in  my  own  bosom,  and  I  had  been  so 
load  to,  is  shocking  to  human  iiatore ;  but  I 
beUere  each  of  them  has  a  sting  of  conscience 
OB  this  account,  that  will  bear  him  company  to 
the  grave ;  though  I  am  very  far  from  wish- 
iag  either  of  them  any  evil,    it  is  a  sad  thing, 

b  OMtnMlicled  in  au  Answer,  which  was  pub- 
lishtd  in  tbe  same  year,  with  the  title  of  An 
Bxaoiination  of  a  modem  Romance,  entitled, 
Meflioin  of  the  Life,  &c.  As  to  Lovat's  con- 
▼enioo  to  Popery,  see  8omerville's  History  of 
Qaaen  Anne,  chapter  9,  (p.  175,  4to.  edition  of 
1708,)  and  Lockhart  and  Macpherson,  as  re- 
faoed  to  by  him.  The  Memoirs  of  the  Life  of 
laid  Lovat,  published  in  1746,  must  not  be 
coalbanded  with  the  Memoirs  professing  to  be 
hm  owo  composition,  which  were  published 
ij  yean  atWwarda. 
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Sir,  for  a  man's  own  servants  to  tal^  off  tha 
head  of  their  master  and  chief."  His  lordship 
then  asked  the  gentleman,  how  he  liked  tha 
letter  he  bad  sent  to  bis  son  ?  He  answered, 

"  I  ",K*^  .'*  ^^y  '^«".  "I  w  •  very  good  letter." 
'*  I  think  (says  his  lordship)  it  is  a  ChrUtian 
letter." 

After  this  the  gentleman  informed  his  lord- 
ship,  thai  one  Mr.  Painter,  of  St.  John's  col- 
lege,  Oxon,  had  sent  three  letters,  viz.  one  to 
tbe  king,  one  to  the  earl  of  Chesterfield,  and  tha 
other  to  Mr.  Pelham,  desiring  that  be  might 
suffer  in  hb  lordship's  stead :  and  that  that  to 
his  miyesty  concluded  in  the  following  manner : 
*'  In  one  word,  let  Lorat  live !  Punnb  the  vil« 
traitor  with  his  life,  but  let  me  die;  let  me  bow 
down  my  head  to  the  block,  and  receive,  with- 
out fear,  that  friendly  blow,  whk:h,  I  verily 
believe,  will  only  separate  tbe  soul  from  ite 
body  and  miseries  together."  At  which  hia 
lordship  expressed  his  surprize.  •*  This  (say* 
he)  is  an  extraordinary  man  indeed !  I  should 
be  glad  to  know  what  countryman  he  is,  and 
whether  the  thing  is  fact.  Perhaps  it  may 
only  be  a  finesse  in  politics,  to  cast  an  odium  oo 
some  particular  place  or  person.  But  if  thera 
be  such  a  person,  he  i6  a  miracle  m  the  present 
age,  and  will  be  in  tbe  future,  for  be  even  ex< 
ceeds   that  text   of  Scripture,   which   says, 

<  Greater  love  than  this  hath  no  man,  that  a 

<  man  lay  down  his  life  for  his  friend.'  How 
ever,  this  man  offers  to  suffer  lor  a  stranger, 
nay,  for  one  that  he  stigmatizca  with  tbe  name 
of  a  vile  traitor.  In  short.  Sir,  I  am  afraid  the 
poor  gentleman  is  weary  of  livmg  in  this  wicked 
world,  and,  if  that  be  the  caseT&e  obligation  is 
altered,  because  a  part  of  the  benefit  is  intended 
for  himself." 

^  Wednesday.  This  morning,  about  two 
o  clock,  bis  lordship  prayed  very  devoutly  for 
a  considerable  time,  and  called  upon  tbe  Lord 
for  mercy,  which  he  often  did  before,  with  great 
fervency.  After  this  he  feU  asleep,  ancT  wa 
heard  no  more  of  him  till  six,  about  which 
time  he  called  for  the  warder  to  dress  him,  and 
seemed  as  gay  as  usual.  About  ten  o'clock  he 
sang  part  of  a  song,  at  which  the  warder  ex- 

Eressed  bis  surprize,  and  asked  bis  lordship, 
ow  he  could  be  so  merry,  when  he  was  to  dia 
to-morrow?  To  which  my  lord  replied,  that 
**  be  was  as  fit  for  an  entertainment  as  ever  he 

was  in  his  life."    He  then  sent  for  Mr.  P , 

tbe  barber,  whose  father,  they  tell  me,  is  a 
Muggletonlan.  While  bis  lordship  was  shaving, 
be  talked  a  good  deal  about  his  father's  prin- 
ciples: and  when  he  was  shaved,  "Well  (says 
he),  pray  give  my  service  to  your  father,  and 
tell  him  1  shall  go  to  heaven  before  him ;  for  1 
find  be  does  not  expect  to  go  till  the  day  of 
resurrection,  but  I  hope  to  he  therein  a  fcvr 
hours." 

After  this,  be  talked  to  a  gentleman  who 
came  to  see  him  about  some  private  affairs,  and 
then  calling  for  a  bason  of  water  to  wash  him- 
self, "  Now,  gentlemen,  1  will  shew  you  a 
wonder  (says  he) !  You  shall  see  a  man  drown 
himself  who  was  seotenced  to  be  beheaded,  and 
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by  that  means  chanijre  the  law;  and,  Sr,  I 
beartily  wish  it  was  in  my  power  to  chang^e  all 
things;  if  it  was,  1  woala  make  a.thoroiigb 
change  indeed." 

AlMut  this  time  another  of  his  lordship's 
friends  came  to  wait  upon  him,  with  whom  he 
had  some  talk  coneerniDg  the-bill  dependiiifif 
ki  parliameoC  with  relation  to  the  Scotoh  af- 
fairs. Uia  lordship  seemed  Tery  uneasy  about 
it,  and  wished  all  those  geollemen  who  f  oted 
for  it  liad  the  skiUer. 

He  then  told  them  he  would  have  his  body 
carried  to  Scotland,  to  be  interred  in  his  own 
tomb  iu  the  church  of  Kirk* Hill;*  and  said, 
that  he  had  once  made  a  codicil  to  his  will, 
where  all  tlie  pipers  from  Johnie  Croat's  house 
to  Ediubargh  were  invited  to  play  before  his 
corpse,  for  which  they  were  to  have  a  hand- 
come  allowance;  and  though  that  might  not 
be  thought  pfoper  now,  yet  he  wa»  sure  some 
of  the  ffOodoM  women  m  his  country  would 
atng  a  Coronach  ^a  ceremony  used  at  tunerals, 
much  like  the  Irish  howl)  liefore  him.  '*  And 
then,"  says  he,  '« there  will  be  old  crying  and 
dapping  of  hands,  for  I  am  one  of  the  greatest 
chielii  la  the  Highlands." 

About  this  time  sir  H.  M.  aqd  sir  L.  G. 
came  to  take  their  leaves  of  ixiy  lord ;  he 
Mduted  them  on  their  first  coming  in ;  but  soon 
alWr  told  them,  «*  If  he  had  his  broad-sword 

by  him,  be  should  not  scruple  to  chop  off  their 

'         -  ----- 

*  In  the  year  1736,  lord  Lovat  erected  a 
cUtdy  monameot  in  the  ohun^h  of  Kirk- Hill, 
within  a  few  miles  of  Castle-Downey,  with  a 

Kpoos  insCTiptioii.  The  brave  sir  Robert 
iro,  (who  was  killed  at  the  battle  of  Falkirk) 
being  on  a  visit  to  lord  Lovat,  they  went  toge- 
ther to  view  the  monument.  Sir  hobert,  upon 
reading  the  inscriptioD,  in  a  free  manner,  said, 
Simon,  How  the  devil  came  you  to  have  the 
aesuranee  to  put  up  such  a  boasting  romantic 
inscriptioa?  To  wnich  his  lordship  answered, 
**  The  mmtamcDt  and  inscriptioii  are  chiefly 
ciliated^  for  the  Fraeen,  who  most  believe 
whatever  I  their  chief  require  of  them,  and 
their  posterity  will  think  it  as  true  as  the 
gospel."    The  incoription  is  as  followeth : 

TO  TBE  MEMORY 

OP 

THOMAS  Lord  FRASER  of  LOVAT, 

WBo  ehote  rather  to  nndervo  the  greatest  hardihipa 
of  fiMtuac,  tiuui  to  pan  with  the  andebt  aonours 
of  kit  h«aie,  aad  lM»re  Umm  havdthlpt  with  ■&. 
dauated  fortitude  of  mind  : 

This  Monameot  wat  erected  by 

81M0K  Lord  FtlASER  of  LOVAT,  hia  son. 

Who  likewise  having  undergone  many  and  great 
vlolMltadCf  of  good  and  bad  fortnne.  through  Uid 
■wliee  of  his  eaeoiea,  1m,  in  the  cad,  at  the  head 
of  his  cian,  forced  his  way  to  his  paumai  inlMrl- 
taoce.  with  his  sword  in  his  hand,  and  relieved 
his  liindred  and  followers  from  oppressicm  and 
alavery :  and  both  at  home  and  in  forei^  eoun- 
ti  ies,  by  his  eminent  actions,  in  the  war  and  tiie 
§ tatei  M  Ihm  aefalred  great  nonoois  and  reputa- 
tion. 

Hie  teflft  ot*a  lapis  tlMOKIB  fertie  In  arftii% 
Restitult  premom  nam  geno*  iUe  sanm  ; 

Hoc  martnof jMMuh  cazl  Qenitoris  bonori. 
Ih  MftMi  anstSBi  Mr  srst  sin 


I  headsyif  be  thoiight  tliey  were  in  the  least  con- 
cerned in  brioging  in  or  toting  for  the  bill  now 
depending,  for  destroy  ing  tti4  ancient  jarisdic- 
tioo  andL  prifileges  of  the  Highland  chiefs." 
And  then  added,  "  For  my  part,  1  die  a  martyr 
f5r  my  country.'* 

Aftei'  eating  a  hearty  dinner,  be  called  one  of 
the  wardera  to  him  :  *'  Now,  Willy,'*  says 
he,  **  giro  me  a  pipe  of  tobacco,  and  that  will 
be  the  last  1  shall  e?er  smoke,  unless  people 
smoke  tobacco  in  the  other  world." 

HooB  after  this,  tlie  f^^o? emor  of  the  Tower 
came  to  my  him  a  visit,  when  his  lordship 
arose,  and  ottered  him  his  easy  chair;  which 
the  governor  refusing,  and  saying  he  was 
sorry  his  lordship  should  give  himself  the 
tronble  to  rise  out  of  his  seat  on  his  account,  he 
answered,  **  What,  Sir,  I  hope  you  wouM  not 
have  me  be  unmaaoerly  the  last  dlay  of  my  life.'* 

Upon  the  governor's  coming  in,  bis  k>rdship 
deferred;  smoking  his  pipe  some  thne  lMij|er, 
and  talked  about  mdifierent  matters.  Mr.  Wil- 
liam Fraser,  bis  lordship's  agent,  and  Mr. 
James  Fraser,  came  to  wait  on  him  at  the  same 
time,  with  whom  he  talked  a  good  while  con- 
cerning his  family  afibirs,  and  the  maoagemeDt 
of  his  funeral. 

After  this  he  called  again  for  his  pipe,  aad, 
while    he  was  smoking,  asked   one  of  the 
warders,  if  his  message  was  carried  to  my  lord 
Traqiiair,  and  what  answer  he  brought  T  **  His 
lordship,"  replied  the  warder,  **  bids  ^oa  au 
eternal  farewell,  wblies  you  happy,  and  la  offer- 
ing  up  his  prayers  for  you."  *'  Tb  very  kind 
of  him,"  says  my  lord,  **  and  1  thank  him  for 
it.     Come,  Mr.  Southbey,"  says  be  to  the 
warder,  <*  ^ve  me  sotoe  water,  and  put  a  little 
wine  upon  it."    And  then  taking  up  his  to- 
baoco-smpper,  "  My  pipe  is  almost  out,"  says 
he,  **  as  wdl  as  my  glass."    He  then  asked 
about  general  Williamson's  family,  spoke  Tery 
kindly  of  the  geneml;   and  bemg  mfbrmed, 
that  miss  Williamson  was  so  affected  that  die 
could  not  take  her  leave  of  hia  lordship,  *<  God 
bleis  the  dear  child,"  says  he,  **  and  make  her 
eternally  happy,  for  ahe  is  a  kind-hearted  good 
htts.**    After  this,  his  lordship  sent  a  message 
10  the  cook,  desiring  her  to  roast  apiece  of  veal, 
that  it  might  be  ready  to  mince  fn  his  break- 
fast in  the  meming.    He  then  desired  the  war- 
ders 10  ait  down  and  smoke  with  bim,  which 
Ihey  did,  and  drank  a  giasa  of  wine,  and  wished 
his  lordship  a  good  journey.    *«  Amen,**  fuotk 
ay  lord;  ana  then  knocking  the  aabesoot  of 
his  pipe,  **  Now,  gentlemen,"  says  he,  **  the 
end  of  all  human  grandeur  ia  like  this  nwffof 
tobaeeo."     His  lordship  seeoMd  to  bave  a 
grtat  regard  for  bis  two  warders.    After  bis 
pipe  was  out,  he  thanked  them  kindly  fbr  taking 
io  mneh  care  of  bim ;  «*  And  now,  gentlemen,** 
sayn  ke, «  I  have  bat  onefmvoor  more  to  aak  of 
you;  and  that  is,  to  go  upon  the  aoaffbhl  with 
me,  aad  not  leare  me  tiH  you  see  this  bead  cut 
off  this  body."    They  beib  promised  hia  lor^- 
skip ;  and  afterwards /«ne  of  them  toM  him, 
that  if  Of  er  be  lived  to  aee  kia  son  the  Master 
of  Lofat,  he  would  let  him  kmw  with  wkm 
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tentlemesshis  lordiliip  parteil  #itb  him.  "  Do," 
tojrd  ihy  loht,  *'  tnd  be  will  tak^  notice  of  yoo  : 
irhe  don't,  he  won't  do  Well.    But  pray," 
iays  he,  **  ha?e  yon  cfot  any  wine  for  me  in  the 
rhorning,  ahd  soitte  bitters,  if  1  shodid  want  to 
carry  any  to  the  Hcaffbid?"    Upon  innuiry, 
there  was  no  bitiers  left  in  the  bottle,  and  there- 
fore Ills  lordship  (;ave  the  warder  a  tbillinff  to 
tend  for  a  bottle  of  Htougliton'f  elixir.    When 
the  man  was  i;onc,  tlie  warder  recollected  that 
there  was  dome  bnrnt  brandy  and  bitters  left  in 
a  bottle,  which  his  lordship  had  with  him  to 
Westminst^-hall,  when  on  hit  trial,  and  in- 
fof-med  him  of  It.     "  'Tis  very  well,  very  well. 
Sir,"  says  he ;  *•  pray  take  ft  in  your  porket, 
and  pve  me  a  ftnp  if  1  shonhl  want  it."    After 
tliis,  a  cimim^tanoc  happened  wliich  snrprixed 
Bie  prodigiously.    His  lordship,  who  was  80 
years  of  a^e,  tdok  np  a  book  with  a  small  print, 
(I  think  it  was  the  size  that  the  printers  call 
Lohff-l'rimer)  and  read  by  candle-light  near 
two  hours  ii'ith6nt  ftpectacles.     Upon  inqniry, 
I  wte  informed  that  his  lordship  never  used 
arty.     I  knew  he  did  not  in  ihc  day  time,  but  I 
thong'tit  li^  could  not  be  able  to  see  without  their 
iMSi^tunce  by  candle  li(^ht.    Thii^,  I  suppose, 
might  be  uwinijf  to  hifi  lunlship's  manner  of 
litin^,  as  Also  was  that  circumstance  of  his 
iiever  havinnr  the  head-ach.     J  have  observed 
ftlreadv,  that  hif;  lordship  was  never  drunk  in 
his  lite  ;    aud  he  has  ofivn  declared,  that  he 
thought  eatinjh^  of  suppers  was  doing  violence  to 
nature,  and  cmnmitting  a  sin  against  the  body. 
He  Mdom  took  any  breakfast;    always  made 
a  very  hearty  dinner,  biil  never  eat  a  morsel  for 
tmpiier.     Aft  his  lonlship  had  a  great  share  of 
learning,  and  spoke  the  Latin,  French,  and 
English  fluently,  ami  some  other  modern  lan- 
guages indifl^erently,   we  asked  his  lonlship 
concerning  his  eilucation.    He  said,  he  studied 
itfme  years  at  Aberdeen,  and  disputed  his  phi- 
lo^phy  in  Greek.    From  this  topic  he  went 
to  religion  again,  and  assured  us,  that  he  was 
bred  a  Protettant ;  hut  going  abroad,  and  bar- 
ing some  disputes  with  father  •*••♦*,  he  found 
himself  very  mnch  staggered  in  his  principles, 
and  prayed  to  God  to  direct  him  in  the  right 
itray :   that  after  this,  he  studied  divinity  and 
controversy  three  years,  an<l  then  turned  Ro- 
man Catholic.    **  This  is  my  faith,"  says  he, 
**  but  I  have  charity  for  all  mankind,  and  I  be- 
lieve every  sincere  honest  man  bids  fiir  for 
heaven,  let  his  fiersiiasion  be  what  it  will ;  for 
the  raercii>^  of  the  Almighly  are  great,  and  his 
#ayB  past  finiling  out." 

After  this  he  pulled  out  a  silver  crucifix,  and 
^ther  kissed  it  or  ruhbeil  bis  month  w  ith  it,  I 
do  not  know  which  Then  handing  it  about, 
'•  Here's  a  crucifix,"  sjiys  hp,  *•  dnl  vou  ever 
aee  a  better  f  Ohnerve  how  strong  llie  exprr«!< 
slon  is,  and  how  finely  the  passions  are  deli- 
neated. We  keep  pictures  of  our  best  fi  iends, 
of  our  fathers,  mothers,  5ec.  anti  pray  why 
^ould  not  we  keep  a  picture  of  hiui  who  has 
done  more  than  all  the  norld  for  us.'" 

HiK  lordship  then  asked  snnie  question  about 
Mr.  Secretary  Murray,  which  I  caonot  rccol« 
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leet,  for  indeed  I  did  not  very  well  miilcr^tan*' 
it,  and  then  said,  "  We  had  a  better  secretary 
when  tha  association  was  aigncd."  After 
this,  he  mentioned  Mr.  Solicitor  Blurray,  and 
said,  he  was  a  great  man,  and  he  l»elie\'ed 
wonid  meet  with  tome  promotion,  if  he  was  not 
too  far  north. 

About  nine  oVlork  he  desired  the  warders  to 
undress  him ;  and  his  breeches,  slioei,  and 
stockings  being  (lulled  off* ,  he  stood  before  the  lira 
to  warm  hiui  as  usual.  The  x^arder  asked  his 
lordship,  if  he  wmdd  please  to  go  to  bed  ?  •«  Not 
yet,'*  says  he,  <*  I  wilt  warm  my  feet  a  little 
more  first."  '*  I  think  we  have  a  very  bad  fire," 
nys  the  Warder.  "  That's  not  my  fault/' 
quoth  hi4  lordship,  joking ;  **  you  may  e'en 
make  a  better  an  you  like  it."  Which  he  did, 
and  then  standing  up  by  his  lordship,  told  him. 
He  was  sorry  that  the  morrow  was  to  be  ftuch 
a  bad  day  with  him ;  "  Bad !  for  what  ?"  tfa^s 
my  lord  ;  **  Do  you  think  1  am  afraid  of  aii 
axe  ?  'Tit  a  debt  we  all  owe,  and  what  we  must 
all  pay  ;  and  do  not  yon  think  it  better  to  go 
off*  in  this  manner,  than  to  linger  with  a  con- 
sumption, gout,  dropsy,  fever,  &c.  though  I 
must  neeJs  own,  ray  constitution  is  so  good, 
that  I  could  hare  lived  twenty  years  longer,  I 
believe,  if  I  had  not  been  called  hither."  Here 
my  lord  offered  to  put  off'hiscoatand  waistcoat ; 
and  as  it  was  hit  custom  to  pull  them  off* by  the 
bed-side,  the  warder  reminded  hiui  of  it. 
**  Good  now,"  says  my  lord,  **  1  had  forgot 
that  1  was  so  far  from  the  bed  ;  hnt  perhaps 
you  might  have  forgot  too,  had  your  hetfd  been 
to  be  cut  off  to -morrow." 

Thurtdaxf,  On  this  fatal  day  his  lordship 
awaked  about  three  o'clock  in  the  morning, 
and  prayed  roost  devoutly.  At  five  he  got  ap, 
calleil  for  a  glass  of  wine  and  water,  according 
to  his  usual  custom,  and  seemed  still  as  dieer- 
ful  as  ever ;  then  being  placed  in  his  chair,  sat 
and  read  till  seven,  when  he  called  for  another 
etas<i  of  wrne  and  water.  About  eight  o'clock 
he  desired  Mr.  Sherrington,  one  of  the  warricra, 
to  send  his  wi^,  that  the  barber  might  have 
time  to  comb  it  out.  He  then  called  for  a 
purse  to  put  his  money  in  for  the  executioner, 
and  deslrefl  it  mi&rht  be  a  good  one.  lest  the 
gentleman  should  refuse  it.  Mr.  Snuthbey, 
one  of  his  lordship's  warders,  I  remember, 
brought  him  two  purses,  the  one  a  green  silk 
knit,  and  the  other  a  yellow  canvass,  hut  which 
his  lordship  made  choice  of  I  really  forgot ; 
however,  it  was  a  purse,  as  he  observed,  that 
no  man  would  dislike  with  ten  guineas  in  it. 

As  his  lordship  was  now  within  a  few  hourt 
of  death,  and  had  behaved  with  such  surprizing 
intrepidity  dnring  his  whole  confinement,  I 
was  the  more  particular  in  olwerving  every 
little  inrid<:nt  that  h^piicned.  Cut  though  ha 
hud  a  great  share  of  memory  and  underhand* 
ing,  and  an  at>  ful  idea  of  religion  and  a  futura 
state,  1  could  never  observe,  in  his  gesture  or 
speerli,  the  least  shadow  of  fear,  or  indeed  any 
svm{>ton:s  6f  uneasiness.  His  behaviour  waa 
all  of  a  piece,  aud  he  was  the  same  facetioui 
companion  noir,  aa  ba  WM  balbre  Mntence  wai 
31 
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passed  agajust  bim.  Atioat  half  aa  hoar  aAer 
«iffht  the  barber  brought  hit  lortl»bip'«  wi(r, 
which  not  being  powdered  so  much  as  usual, 
on  account  of  its  beint;;^  a  raiuy  day,  he  seemed 
angry,  and  said,  **  That  he  went  to  the  block 
with  pleasure,  and  if  he  had  a  suit  of  velvet 
embroidered,  he  would  wear  it  on  that  occa- 
sion.*' Ai\tr  this,  he  spoke  to  the  barber  a^in 
about  his  principles,  and  told  him  his  notions 
were  extremely  singular:  '*  For  the  soul," 
■aid  he,  "  is  a  spiritual  substance,  and  cun  no 
more  be  dissolvtd  tor  a  time,  or  buried  with  the 
body,  than  it  can  be  annihilated  entirely  ;"  and 
at  the  same  time  smiled.  **  My  lord,'*  said  the 
barber,  *'  you  will  see  that."  **Ve8,"  answered 
his  lordship,  **  I  hope  to  be  in  heaven  by  one 
o'clock,  or  I  should  not  be  so  merry  now." 
J  lis  lordship  then  saluted  the  barber,  and  bid 
liim  farewell ;  and  the  barber  returned  the 
compliment,  and  wished  my  lord  a  good  pas- 
sage ;  for  these  were  his  words'. 

At  half  an  hour  after  nine  his  lordship  called 
for  a  plate  of  minoed  veal,  eat  very  heartily, 
and  desired  the  other  gentlemen  that  were 
with  him  to  drink  some  coffee  or  chocolate, 
or  both,  which  were  brought  for  them ;  he 
then  called  for  some  wine  and  water,  and 
drank  the  healths  of  several  of  hid  friends. 

At  ten  a  terrible  accident  happened  upon  tlie 
hill,  by  the  fall  of  a  scaffold,  which  put  all  the 
people  in  great  confusion ;  several  persons 
were  kille<l,  and  numbers  maimed  and  bruised. 
At  eleven  the  sheriffs  of  L4ondou  sent  a  message 
to  demand  his  body,  which  being  communi- 
cated to  his  lordship,  he  desired  the  curtains 
might  be  drawn,  and  that  the  gentlemen 
would  retire  for  a  few  minutes  while  he  said 
a  prayer,  which  request  was  iromediatelv  com- 
plied with  ;  but  in  a  little  time  he  called  for 
them  again,  saying,  '*  1  am  ready." 

When  his  lordship  had  come  down  tlie  first 
pair  of  stairs,  general  Williamson  invited  him 
into  his  room  to  rest  himself.  On  his  first  en- 
trance he  paid  his  respects  to  the  ladies  with 
great  politeness,  then  to  the  gentlemen,  and 
talked  Terv  freely.  He  asked  the  general  in 
the  French  language,  *'  Whether  ne  might 
have  the  honour  to  see  his  lady,  to  return  her 
his  last  thanks  for  the  favours  and  civilities  he 
bad  received  ?"  To  which  the  general  answer- 
ed in  the  same  tongue,  *'  My  spouse  is  so 
greatly  affected  with  your  lonlship's  misfor- 
tunes, that  she  cannot  bear  the  shocK  of  seeing 
Sm  at  this  time,  and  begs  to  be  excused.*' 
e  then  made  his  addresses  to  all  the  company, 
and  set  out ;  but  going  down  stairs,  he  com- 
plainf  d  of  them,  (the  stairs)  and  said^  they  were 
very  troublesome  to  him.  When  he  came  to 
the  door,  be  bowed  to  the  people,  and  was  then 
put  into  the  governor's  coach,  and  carried  to 
the  outer  gate,  where  he  was  taken  out  of  the 
governor's  coach,  and  delivered  to  the  sheriffs 
of  the  city  of  London  and  county  of  Middlesex, 
who  conducted  him  in  another  coach  to  a  house 
near  the  scaffold  which  bad  been  lined  with 
black  cloth  for  his  lordship's  reception :  here 
he  was  taken  into  theur  immediate  custody,  and 


all  his  friends  and  rehitkms  denied  entrance. 
Upon  which  his  lordship  instantly  applied  to 
the  sheriffs  for  the  time  being,  and  desired  that 
his  friends  and  relations,  who  occompanied  htm 
from  the  Tower,  might  be  permitted  to  see  him. 
Mr.  Alderman  Alsnp  came  to  the  bottom  of  the 
steps  himself,  and  desired  his  lordship's  frtenda 
to  walk  up.  After  we  entered,  m}*  lord  thankcA 
the  sheriffs  fur  this  favour,  and  said,  **  It  was 
a  considerable  consolation  to  bim,  that  his  body 
fell  into  the  bands  of  gentlemen  of  so  mucli 
honour ;"  and  added,  "  I  will  give  you,  gen- 
tlemen, and  the  government  no  farther  trouble, 
for  I  vhall  make  no  speech ;  though  1  have  a 
paper  to  leave,  with  which  you  may  do  as  you 
think  proper.*'  Here  my  lord  put  his  hand  in 
bis  pocket,  and  delivered  a  paper  to  one  of  the 
sheriffs,  and  then  told  them,  they  might  give 
the  word  of  command  when  they  pleaied,  and 
added,  that  he  was  accustomed  to  obey  com- 
mand, for  he  had  been  an  officer  in  the  army 
many  years.  After  this  a  gentleman  present 
began  to  read  a  prayer  to  his  lordship  while  he 
was  sitting ;  but  my  lord  called  one  of  the 
wanlers  who  attended  him  to  help  him  up, 
that  he  might  kneel.  He  then  said  a  prayer 
by  himself^,  which  nobody  could  hear  ;  and 
turning  about,  was  again  set  down  in  his  chair, 
and  seemed  very  cheerful.  Mr.  Sheriff  then 
ahked  his  lordship,  *'  If  he  would  refresh  him- 
self with  a  ff  lass  of  wine  P**  My  lord  thanked 
him,  hut  said,  '*  He  could  not  drink  any  with- 
out warm  water  with  it ;"  and  that  not  l»eing  to 
be  had  in  that  place,  his  lordship  took  a  little 
burnt  brandy  and  bitters,  which,  as  I  observed 
before,  he  bad  ordered  one  of  the  warders  lo 
take  in  his  pocket ;  and,  turning  to  Mr.  She- 
riff, told  him,  **  He  was  ready  to  go  whenever 
he  pleaseil."  *^  My  lord,"  replied  the  sheriff, 
**  1  would  not  hurry  your  lordship ;"  and  taking 
out  his  watch,  said,***  There  is  half  nn  hour 
good,  if  your  lordship  don't  tarry  too  long 
upon  the  scaffold."  My  lord  then  desired  that 
his  clothes  might  be  delivered  to  his  friends  with 
his  corpse,  and  not  given  to  the  execntioner, 
and  said,  **  For  that  reason  he  should  give  him 
(the  executioner)  ten  guineas." 

He  then  asked,  if  be  might  have  the  axe 
brought  him  to  feel  if  it  was  shnrp,  and  desired 
that  his  head,  when  taken  ofi',  might  be  re- 
ceived in  a  cloth,  and  pot  into  the  coffin.  At 
this  Mr.  Sheriff  stepped  aside,  and  obserred  to 
some  gentlemen  present,  **  That  he  had  re- 
ceived a  warrant  in  the  usual  form  for  the  exe- 
cution of  his  lordship,  and  as  it  had  not  been 
customary  of  late  years  to  expose  the  head  at 
the  four  cornel's  of  the  scaffold,  he  really 
thought  he  might  indulge  his  lordship  with  a 
promise  as  to  that  point,  for  he  did  not  think  he 
could  expose  the  head  (though  it  was  desired, 
and  indeed  ordered  by  a  message)  without  being 
liable  to  censure  ;*'  adding  withal,  **  That  he 
was  truly  sensible  of  the  duty  he  owed  his  ma* 
jesty,  and  should  always  pay  a  great  regard  to 
the  orders  be  received  from  his  grace  the  duke 
of  Newcastle,  or  any  of  the  ministry."  And 
then  turning  to  his  lordshipi  told  bim,  '^  That- 
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^liat  he  had  desired  should  he  punctually  ob- 
serTed."  My  lord  thanked  Mr.  Sherin  Tery 
kindly,  and  then  saluted  his  friends,  and  told 
them,  **  lie  hoped  his  blood  would  be  the  last 
spilled  on  that  occasion." 

When  his  lordship  came  into  the  passs]^ 
leadinfF  to  the  scaffold,  he  called  to  a  gentleman, 
and  awed  his  name,  who  replied,  it  was  North. 
"  Well,"  says  he,  "  Jet  it  be  North  and  Gray." 
And  added,  with  a  smile,  "  Come,  my  lord 
North  and  Gray,  conduct  me  to  the  mock." 
When  his  tordship  was  going  up  the  steps  to 
the  scaffold,  he  looked  round,  and  seeing  so 
many  people,  "  God  save  us!"  says  he,  **  why 
should  there  be  such  a  bustle  about  taking  off 
an  old  grey  head,  that  cannot  get  up  three  steps 
without  two  men  to  support  it  ?" 

Here  turning  about,  and  observing  one  of 
hif  friends  very  mudi  detected,  his  lordship 
dapped  him  unon  the  shoulder,  and  said, 
**  Cheer  up  thy  lieart,  man  ;  I  am  not  afraid, 
why  should  you?" 

The  first  person  he  sought  when  he  came 
upon  the  scaffold  was  the  executioner,  who  was 
immediatelv  presented  to  him ;  and  aAer  he 
liad  made  his  olieisance,  my  lord  put  his  hand 
into  his  pocket,  and  pulled  nut  a  purse  with  ten 
ffuineas,  saying,  <•  Here,  Sir,  is  ten  guineas 
for  you,  pray  do  your  work  well;  for  if  you 
should  cut  and  hack  my  shoulders,  and  I  should 
be  able  to  rise  again,  I  shall  be  very  angry  with 
you."  After  this,  he  desired  the  executioner 
to  shew  him  the  axe,  wBich  he  refused  to  do 
without  leave  from  the  sheriff;  but  upon  ap- 
plication, this  request  was  immediately  granted ; . 
and  when  it  was  brou{{ht  to  him,  he  took  hold 
of  it,  and  feeling  upon  the  edge,  said,  **  he  be- 
lieved it  would  do."  Then  he  rose  from  the 
chair  which  was  placed  upon  the  scaffold  for 
bim,  and  looked  at  his  coffin,  on  which  was 
wrote,  Simon  Doroious  Fraser  de  Lovat,  decol- 
lat.  April  9,  1747,  £tat.  sus,  80. 

He  then  sat  down  again,  and  repeated  the 
fonowing  line  out  of  Horace : 

"  Dulce  et  decorum  est  pro  Palri^  mori." 

In  English,  **  'Tis  a  glorious  and  pleasant 
thing  to  die  for  our  country." 

And  after  that  a  line  out  of  Ovid : 

^*  Nam  geooa  et  proavos,  et  quse  nou  fecimus 

ipai, 
**  Viz  ea  nostra  voco." 

In  English,  "  For  those  things  which  were 
done  eitmrr  by  our  fathers,  or  ancestors,  and 
iD  which  we  ourselves  had  no  sharei  I  can 
tcaroely  call  our  own." 

He  then  desired  all  the  people  to  withdraw 
from  him,  except  his  two  warders,  who  sup- 
ported bis  lordship,  while  he  said  a  prayer. 
After  this  be  called  for  Mr.  William  Fraser,  his 
lordship's  solicitor  and  agent  in  Scotland ;  and 
holding  op  his  gold- headed  cane,  iakl,  **  1  de- 


then  again  embraced  him.  His  lordship  now 
called  for  Mr.  James  Fraser,  and  embracing 
him  also,  said,  *'  My  dear  James,  I  am  going 
to  heaven,  but  vou  must  continue  to  crawl  a 
little  longer  in  this  evil  world."  And  taking 
bis  leave  of  both,  he  delivered  his  hat  to  Mr. 
William  Fraser,  and  desired  him  to  take  care 
that  the  executioner  did  not  touch  any  of  his 
clothes.  He  then  took  off  his  wig,  ordered  his 
cap  to  be  put  on,  and  putting  off  his  c1(»tlies, 
delivered  them  with  his  wig  to  Mr.  Fraser; 
and  having  unloosed  his  cravat  and  the  neck  of 
his  shirt,  ue  kneeled  do\iii  to  the  block,  took 
hold  of  the  cloth  which  was  placed  to  receive 
his  head,  and  pulled  it  close  to  liim  :  but  being 
placed  too  near  the  block,  the  executioner  de- 
sired his  lordship  would  remove  a  little  farther 
back,  which  he  did ;  and  having  placed  his 
neck  in  a  proper  manner,  he  told  the  execu- 
tioner he  would  say  a  short  prayer,  and  then 
drop  his  handkerchief  as  a  signal.  In  this 
posture  he  remained  about  half  a  minute,  and 
then  threw  his  handkerchief  upon  the  floor, 
when  the  executioner  at  one  blow  severed  his 
head  from  the  bo<ly,  which  being  received  in  a  ^ 
scarlet  cloth,  was  wrapped  up,  and,  together 
with  his  body,  put  into  the  coffin,  and  carried 
in  a  hearse  back  to  the  Tower,  where  it  re- 
mained till  four  o'closk,  and  was  then  taken 
away  by  an  undertaker. 


liver  yon  this  cane  in  token  of  my  sense  of 
your  fiuthful  services,  and  of  mj  eommitting 
ID  joQ  ill  Uit  powsr  I  bavt  opon  cartb.**  And 


A  Copy  of  the  Paper  delivered  to  the  Shsriflb 

by  Lord  Lovat. 

As  it  may  be  reasonably  expected  t  should 
say  something  of  myself  in  this  place,  1  declare 
that  1  die  a  true,  but  unworthy  member  of  the 
Huly,  Catholic,  Apostolic  Church. 

As  to  my  death,  I  cannot  but  look  upon  it  as 
glorious 


I  sincerely  pardon  all  my  enemies,  perse- 
cutors, and  slanderers,  from  the  highest  to  the 
lowest,  whom  God  forgive,  as  1  heartily  do, 
and 'die  in  perfect  chanty  with  all  mankind. 

1  sincerely  repent  of  all  niy  sins,  and  firmly 
hope  to  olitam  pardon  and  forgiveness  for  them, 
through  the  merits  and  passion  of  my  blessed 
Lord  and  Redeemer  Jesus  Christ,  into  whoss 
hands  I  recommend  my  soul.    Amen. 

In  the  Tower,  April  9,  1747.  Lovat. 

Of  the  carrying  into  effect  the  judgment 
against  Lovat,  Mr.  Laing  (4  Hist,  of  Scot.  S00» 
2d  edit.)  says,  that  **  whatever  his  character 
or  his  crimes  might  be,  the  humanity  of  tht 
British  government  incurred  a  deep  reproach 
from  the  execution  of  an  old  man  on  the  very 
verge  of  the  grave." 

Queen  Anne  spared  the  short  remains  of  tba 
life  of  an  old  man  who  had  been  guilty  of  re- 
peated treasons.  liord  Griffin,  who  early  in 
the  reign  of  William  the  Third,  had  been  at- 
tainted of  treason  (see  a  short  Note  of  bis  casa 
in  the  (/Sse  of  Dr.  Cameron,  a.  d.  1753,  tn/ra» 
and  some  particulars  concerning  him  in  lord 
Do  la  Mera*B  Case,  vol.  11,  p.  609;  Crooe^i 
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Case,  Tol.  12,  p.  1237 ;  Kennet  and  the  other 
Historians;  also  the  Lords'  Joumab;  and 
Foster's  Crown  Law,  110,  111.  113)  engaced 
in  the  French  |»roject  for  invading^  Scotland  in 
1708,  (see  the  Case  of  Slirlinff,  fol.  14,  p. 
1395),  and  being  taken  on  boaru  the  Salisbury, 
ft  rule  was  made  by  the  Court  of  Queen  VI»eDch 
on  May  15,  1708,  for  his  execution,  but  the 
quern,*  in  consideration,  as  it  is  stated,  of  his 
advanced  at^e,  renrieTo<i  him  from  time  to  time 
till  his  death  in  November,  1710.  See  Boyer's 
History  of  Queeu  Anne,  pp.  337  et  seq.  Ap- 
pendix, 55. 

See  in  Mr.  Wilkes's  Case,  a.  d.  1770,  in  this 
Collection,  lord  Mansfield's  accoiiot  of  some 
particulfirs  respecting  the  reversal  of  the  out- 
lawry of  lord  Griffin. 

To  ihe  fortitude  with  which  this  rery  worth* 
less  olil  mao(Iic»rdt)  met  his  fate,  Mr.  Delsham 
has  applied  the  observation  of  sir  Dudley  Carle- 
ton,  ''  tliat  it  is  much  easier  for  a  man  to  die 
well  than  to  live  well." 


To  the  objection  insinuated  (pp.  79-1  et  scq.) 
against  the  testimony  of  H.  Frascr,  as  bcin^ 
in  exi)ectatinn  of  a  pardon  from  uhat  he  should 
depone  against  the  pri<;oocr,  see  what  passed 
upon  the  objection  to  Mrs.  I'erreau's  testmuitiy 
iu  the  Case  of  Mrs.  Rudd,  Lcach'^  Crown 
Cases,  cit.  P«Mk'^'s  Law  of  K%idence ;  In  Scot- 
land, it  is  heltl  tliiit  a  sociut  criminis  brought 
forward  on  the  part  <if' ihe  prosorution,  and  un- 
den^oing  an  exaniinaiion,  is  eo  ipso  iiititled  to 
he  free  uf  any  after  puntshinent  for  that  offence, 
ftiee  Hunters  Cou^meut.  Trial  for  Crimes,  vol. 
2,  chap.  13,  p.  177,  and  Mr.  Burnett's  account 
of  the  Case  of  Dreghorn  in  a  Note  to  p.  417 
of  his  Treatise  on  the  Criminal  Law  of  Scot- 
land, and  a  fuller  report  of  that  (Case,  M*"  XXI, 
of  the  Ap(»eni!ix  to  the  same  work.  Mr.  Dur- 
iietfs  nucouut  of  the  matter  appears  not  to  be 
altogether  free  from  perplexity.  In  the  text, 
p.  417,  he  says,  **  In  the  case  of  an  accom- 
plice, it  is  now  held,  that  the  very  act  of  calling 
and  exaniiuing  him  as  a  witness  on  thepaiit'of 
the  crown,  goes  far  to  operate  as  a  discharge 
or  acquittal  to  hitn  from  all  prosecution  for 
that  crime ;  but  as  the  witness  is  not  hound  to 
grimitfate  bis  associates,  or  even  to  make  a  full 
disclosure  of  all  he  knows,  so  as  to  entitle  him 
to  this  ipdemnity,  the  implied  pardon,  by  his 
being  brought  forward  as  a  witness  for  the  pro- 
secutor, ought  to  have  no  effect  to  disqualify 
lijm,  or  to  ioipcach  his  testimony  in  any  wa^.** 
And  see  the  I^ote  H.  In  the  act  (16  Kmg 
VVilliauj's  first  parliament,  Jqne  30,  1690)  for 
rescinding  the  forf^ture  of  Fletcher  of  Saltoun, 
(see  his  Case,  vol.  11,  p.  1023)  one  of  the 
grounds  assigned  is,  "  that  the  principal  wit- 
ness was  under  the  terror  of  deato  and  tempta- 
tioo  of  a  remission  as  standing  charged  with, 
and  a  prisoner  for,  the  same  alleged  crimes, 
and  not  pardoned  till  he  bad  deponed  in  court." 
4ind  see  Rex  v.  Iludd^  Cowper,  331. 

The  lav  foncerojng  exfLminiiion  imon  the 
Y«we  ©icf  (p.  739),  jp  Vr^Tf^W  *y  Mr. 


Peake  in  his  valuable  Treatise  on  the  Law  of 
Evidence. 


The  Pafier  delivered  by  lord  Balmerjno  at 
the  place  of  execution  (see  n.  523),  is  imper- 
fect ;  being  printed  w  it  had  beep  in  former 
editions.  Having  met  with  a  scarce  report  of 
the  Paper  entire,  I  have  subjoined  the  pasHgea 
omitted  in  the  Trial,  as  follows : 

A  True  Copy  of  the  Paper  which  was  read  by 
Arthur  l^rd  Balsiesino,  upon  the  Scaf- 
fold at  Tower- Hill,  and  rWlivered  by  him 
to  the  Sheriflfk  of  Lonihm,  just  befure  his 
Execution,  on  Monday,  Aug.  18,  1746. 

I  WAS  brought  up  iu  true,  loysl,  Anti-|le« 
volution  principles,  and  I  hope  the  world  is 
coDviPi*e«l  that  the>  stick  to  iiie. 

I  must  acknowledge  1  did  a  very  inoonsidcr 
rate  thing,  for  wbii-h  I  am  ht^artily  sorry,  in 
accepting  of  a  company  ol  foot  tVom  the  priil- 
oess  Aime,  who  I  knoH  hud  no  more  right  to  the 
crown  than  her  prHecfssor,  the  prince  of 
Orange,  whom  1  always  looked  u|Hm  as  a  Tile, 
unnatural  Usurper. 

To  make  amends  for  what  1  had  iIquc,  I 
joined  the  king  when  he  was  in  S<*otland  ;  and 
when  all  was  over,  I  inHile  my  escape,  and 
lived  abroad  till  the  year  1734. 

In  the  beginning  of  that  year,  I  got  a  letter 
from  my  father,  Mliich  very  nnich  surprised 
me.  It  was  to  let  me  know,  he  hu<l  the  pniroise 
of  a  remission  for  me:  1  did  not  know  uhat  tp 
do;  I  was  then,  1  think,  in  the  canton  of 
Berne,  and  had  nobody  to  advise  with:  bu^ 
next  morning  I  wrote  a  letter  to  the  king,  \i  ho 
was  then  at  llome,  to  acquaint  his  uiajesjtv  that 
thia  was  done  without  my  asking  or  knowledg9» 
and  that  I  would  not  accept  of  it  without  nis 
majesty's  consent. 

1  ha<l,  in  answer  to  mine,  a  letter  writtep 
with  the  king's  own  hand,  allowing  me  tp  go 
home;  and  he  told  me  his  banker  would  give 
me  money  for  my  travelling  charges,  when  I 
came  to  Paris,  which  accordingly  I  got. 

When  his  royal  highness  came'lo  Edinhnrgh, 
as  it  was  my  bounden  and  indispensible  duty^ 
I  joined  him,  though  I  might  easily  have  ex- 
cused myself  from  taking  arms  on  accaunt  of 
my  age ;  but  I  never  could  have  had  peace  of 
conscience  if  I  had  stayed  at  home,  ^hen  that 
brave  prince  was  exposing  himself  to  all  m^n^ 
ner  or  dangers  and  fatigues,  both  day  and 
night. 

1  am  at  a  loss  when  I  come  to  speak  of  tht 
Prince ;  I  am  not  a  fit  band  to  draw  bis  cha* 
racter,  1  shall  leave  that  to  others.  Bat  I  mast 
beg  leave  to  tell  you,  tb^t  the  iucoonpar^ble 
sweetness  of  his  nature,  Iiis  affability  i  liu^  com- 
panion, his  justice,  bia  temper^Qce,  hia  pa- 
tience, and  bis  courage,  arc  virtues  aeldqm  fjl 
to  be  found  in  one  person.  In  sbfirt,  }f^  v^^^ta 
no  qi^aiificiidpiis  reguisile  to  make  a  great  q^. 

Pardqn  me,  if  I  MJy>  wKierever  1  k^  ihp 
command.  {  ^^erpoif^ied  m  ^mrdmAo  tip 
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deu^h's  servants  at  East  Park ;  by  tbe  farl  of 
FiiidiaUrr'8  miuister,  Mr.  Lato,  aod  mj  lord's 
servauts  at  Cullen ;  by  Mr.  Ro«s,  minister  at 
Nairn  (wbo  was  pleafjed  to  tavoar  me  with  a 
▼iNit  wbeu  I  waa  priaoaer  in  Invierpea^) ;  by 
Blr.  Stewart,  priocipal  serrant  to  the  lord  Pre- 
ffiiieot,  at  the  bouse  of  Callq4^D>  ^d  by  sereral 
ot^er  ueople.  All  this  g^ives  iqe  great  pleasure, 
DOW  tnat  I  ana  looking  on  tne  block,  oo 
v/\k\c\\  I  ana  ready  to  lay  down  my  bead :  and 
tli<>u(;h  it  bad  not  been  ray  own  natural  incli- 
nf  (ion  to  protect  eyery  body  as  far  as  lay  in 
Wy  power,  it  would  ha? e  been  my  interest  so 
^  do ;  fur  his  royaj  highness  slihorred  f  11  tho^e 
yv\ko  were  capable  ol*  floing  injustice  to  apy  of 
ihe  Icing  \\\^  father's  subjects,  whaterer  opinion 
they  %verc  ol". 

1  have  heard,  since  I  came  to  this  place,  that 
fb^r^  has  been  a  most  ij^icked  report,  spread 
fUA^  mentioned  in  several  of  the  news-pfipers, 
that  \iis  royal  highness  the  Prince,  before  the 
U^tiie  of  CuHodep,  had  given  out  orders  that 
no  quarter  should  be  given  to  tbe  enemy-  This 
is  such  an  uochri%tian  t^ing,  andso  unlike  that 
gallant  prince,  that  nobody  that  knows  bun 
will  believe  it.  It  is  very  strange,  if  (here 
had  been  any  such  orders,  that  neither  the 
ei^rl  of  Kilmaruocki  who  was  colonel  of  the 
i^imcnt  of  if'oot- guards,  por  1,  who  was  coloi^el 
^NTthe  secood  troop  of  life-guards,  should  ever 
h^ve  heard  any  tiling  of  it ;  "especially,  since  we 
were  both  at  tlie  head  quarters  the  morning  be- 
fore the  battle.  1  am  convinced,  that  it  is  a 
malicious  report,  industriously  spread  to  excuse 


themselves  for  the  murder?  they  were  guilty 
of  in  calm  blood  afUr  tbe  battle. 

Brer  since  mv  confinement  in  the  Tower, 
when  major  White  or  Mr.  Foxier  did  nie  the 
bopour  ot'  a  visit,  th^ir  behaviour  was  always 
so  kind  apd  obliging  to  me,  that  J  caimot  find 
words  to  express  i^ ;  bpt  I  am  sorry  1  cannot 
9ay  the  sajne  tbi^g  of  general  Williamson :  he 
has  treated  me  barbarously,  but  not  quite  so  iU 
afi  be  did  the  biahoii  of  Rochester ;  and  had  \f, 
not  l^n  for  Mr.  Gor^po,  a  worthy  clergyman's 
advice,  I  should  have  prayed  tojr  him  in  the 
i^ords  of  David,  Psalm  cix.  from  the  6th  t9 
the  15(li  verse. 

I  forgive  him  and  all  my  enemies. 

I  hope  you  will  have  tbe  charity  to  belie vt 
I  die  in  peace  with  all  men ;  for  yesterday  | 
received  the  Iloly  Epoharist  from  tiie  l^ands  oi' 
a  clergyman  of  the  cnurch  of  £ug|and,  in 
whot^  communion  I  die,  as  in  union  \\iih  thf 
episcopal  church  of  Scotland. 

i  shall  conclude  with  a  short  prayer. 

P  Almighty  God,  I  humbly  beseech  thee  to 
bless  the  King,  the  Prince,  and  duke  of  Yqrk, 
and  the  dutiful  branches  of  the  royal  family  : 
endue  theni  with  thy  holy  spirit,  enrich  them 
with  thy  heavenly  ffrace,  prosper  them  with 
all  bappine9S,  and  bring  them  to  thine  ever^ 
(atiUbg  kingdom.  Finally,  I  comniend  to  thv 
fdtiierly  goodness,  a|l  pny  benefactors,  apd  all 
th?  faiihtpj  ^berents  to  the  cause  for  which  1 
am  DOiy  about  to  suEer :  mi^e  them  happy 
here,  and  in  tbe  world  to  come,  lliis  1  \fig 
for  .Christ's  sa^e,  ip  whose  words  I  farther 
pray,  Our  Father,  &c. 


i£0.  Proceedings  against  JEneas  Macdonald  alias  Angus  Mac- 
dona  ld^  for  High  Trea3on,  at  St.  Margaret's-hill,  South warkj 
December  10,  and  at  the  Court  of  King's-bench,  Easter  Term : 
21  George  II.  a.  d.  1747.     [Foster's  Crown  Law.] 


In  the  year  1747,  a  bill  of  indictmept  was 
fwkfkA  against  him  nnderthe  special  qonuypis- 
■ion  io  Surrey  for  the  share  he  bad  in  the 
hte  r^llkm.  The  indictment  ran  in  the  same 
wrai^  as  those  against  the  other  prisoners, 
witaout  any  averment  that  he  was  in  custody 
I^^Gm^  the  1st  of  Janni^y  1746-7.  But  the 
<)0|inaf)  for  the  orown  were  aware  of  the  ex- 
ception takep  ip  t^e  cafe  of  Mr.  Tovrnley  and 
others,  and  that  since  the  whole  proceeding 
i^inft  tl^  pri^ner  was  ^bse(|uent  to  Janu- 
s^-y  1746-7,  thi  answer  Uifio  gt^en  woqid  not 
serf p  the  pi:^^  case.  That  bul  was  therefore 
vfMMmifQ  MiMPe  the  prisoner  pleaded  to  it: 
And  a  new  h\^  concluding  wi^h  an  averment 
tl|i^l  he  war  apprehended  and  io  custody  be- 
l{yre  tbf  ^tof  Jinuary  174^7,  w%i  pcelerred 
and  found  against  him.    On  that  bill  he  wfis 


^^T^T.!!^ 


i»  ^  this  form  in  TmfxW^  <^>  P*  ^^ 


arraigned  io  July  1747,  apd  his  trial  came  oo 
the  lOtb  of  December  following. 

The  overt  i^cts  charged  in  the  indictment 
were  f  ^efficiently  proved.  And  also  that  the 
prisoner  wap  apprehended  find  in  custody  be- 
fore the  1st  of  January  1746-7. 

The  counsel  for  the  prisoner  ioiisted  that  lie 
vaa  born  in  the  donunbns  of  the  French  king* 
and  on  this  poiut  they  put  bis  defence. 

But  apprehending  thi^t  the  weight  of  tbe 
evidence  wight  be  against  th^n,  «#  indeed  it 
wai^  with  regi^rd  |o  ihe  place  of  the  prjioiyir'^ 
bii^tfiy  they  endeavoured  to  captivM  the  yu^ 
and  bystiuideEV,  by  represeiiling  the  great 
hardship  of  a  prooecution  of  thif  kind  p^unat 
a  pfintopt  who»  admitt'mg  Upi  to  he  a  native  of 
6reat  Qnlain,  (mmI  received  his  edocatioQ  fcona 
his  efirly  in^icy  in  Frapce;  nod  )iad  spent  his 
r^per  yeacs  in  a  profitable  employ paent  in  that 

I  kingdom,  wlier^  ail  |^  hopea  cantered.     And 
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they  represented  it  as  a  slaTish  princiitle,  not 
likely  to  prevail  in  these  times ;  especially  as 
it  seemed  to  derogate  from  the  principles  of 
the  Revolution. 

Here  the  Court  interposed,  and  declared,  that 
the  roentioninff  the  case  of  the  Revolution  as  a 
case  any  way  similar  to  thatof  the  prisoner,  sup- 
posing^ him  to  have  been  born  in  Great  Britain, 
can  serve  no  purpose  but  to  bring  an  odium  on 
that  jn'eat  and'  glorious  transaction.  It  never 
was  doubted  that  a  subject  bom,  taking  a  com- 
mission from  a  foriign  prince, and  committing 
high  treason,  may  be  punished  as  a  subject  for 
thut  treason,  notwithstanding  his  foreign  com- 
raisstun.  (Dyer,  298.  300.  1  Hale,  68.  96  ) 
It  was  80  ruled  in  doctor  Storey's  case*.  And 
that  case  was  never  yet  denied  to  be  law.  It 
is  not  in  the  power  of  any  private  subject  to 
shake  off  his  allegiance,  and  to  transfer  it  to  a 
fbreign  prince.  Nor  is  it  in  the  power  of  any 
foreign  prince  by  naturalizing  or  employing  t 
subject  of  Great  Britain  to  dissolve  the  bond 
of  allegiance  between  that  subject  an<l  the 
crown.f 

However,  as  the  prisoner's  counsel  hnd  mcn> 
tinned  his  French  commission  as  a  circum- 
stance tending  in  their  opinion  to  prove  his 
birth  in  France,  the  Court  permitted  it  to  be 
read,  the  attorney  general  consenting.  It  was 
dated  the  1st  of  June  1745,  and  appointed  the 
pri{:oner  commissary  of  the  troops  of  France, 
which  were  then  intended  to  embark  for  Scot- 
land. 

The  Court,  with  the  consent  of  the  counsel 

*  See  it  in  this  Collection,  vol.  1,  p.  10B7. 

f     As  to  this,  see  vol.  5,  pp.  50-i,  507,  508. 

"As  to  i\ie  forum  originis.  Thus  far  the 
circumstance  of  birth  within  the  realm  of 
^Scotland,  is  a  material  conbideration,  that  it 
grounds  a  jurisdiction  over  any  one,  for  the 
crime  of  treason  against  this  his  native  land 
and. lawful  sovereign  ;  from  whom  he  can  never 
withdraw  that  priuiilive  and  intrinsic  allegiance, 
which  he  contracted  in  his  infancy,  through 
the  nurture  and  guardianship  of  the  British 
laws  and  government,  in  that  weak  and  help- 
less season  of  life.  If,  thereiore,  a  Scotsman 
shall  enter  into  the  service  of  any  foreign  power 
which  is  at  war  with  Britain,  and  be  taken  in 
the  field,  whether  in  or  out  of  this  nealm  ;  he 
shall  pot  be  treated  as  a  prisoner  of  war  ac- 
cording to  his  commission^  or  like  the  native 
sabjects  of  that  power,  but  as  a  criminal  and  a 
traitor,  and  one  who  is  liable  to  the  pains  of 
treason,  as  well  with  respect  to  his  property, 
if  he  have  any  in  {Scotland,  ns  his  person.  Thus 
in  1665,  on  ocoasion  of  the  rupture  with  Hol- 
land, colonel  John  Klrkpatnck,  and  eleven 
persons  more,  all  of  them  soldiers  of  fortune, 
and  officers  of  rank  in  the  service  of  the 
United  Provinces,  suffered  onrtawry  as  triiton, 
lor  continuing  to  bear  arms  in  thattervioe,  and 
acknowledging  the  States  by  a  new  oath,  as 
their  90vereign  and  odaster.  So  likewise  in 
later  times,  Angus  Mac  Donald  had  sentence 
•■  a  tnitDr,  for  acting  luder  a  Fraoch  cohip  , 


for  the   crown,  permitted  the  cartel  between 
France  and  lircat  Britain  for  the  excliaugc  or 
ransom  of  prisoners  likewise  to  be  reld.     And 
I  observed,  that  as»  it  rclateth  barelv  to  the  rx- 
change  or  ransom  uf  prisoners  of  war,  it  can 
never  extend  to  the  case  of  the  prisoner  at  the 
I  bar,  supposing  him  to  l)C  a  subject  born.     Ile- 
I  cause  ly  the  laws  of  all  nations,  subjects  taken 
I  in  arms  against  their  lawful  prince,  are  not 
considered  as  prisoners  of  war,  but  as  rebels ; 
I  and  are  liable  to  the  punishments  ordinarily  in- 
flicted on  rebels. 

Lord  chief  justice  Lee  in  his  direction  to  the 
jury,  told  them  that  the  overt  acts  laid  in  the 
indictment  being  fully  proved,  and  not  denied 
by  the  prisoner,  or  rather  admitted  by  his  de- 
fence, the  only  fact  they  had  to  try  was,  whe. 
ther  he  was  a  native  of  Great  Britain  ?  If  so, 
he  must  be  found  guilty.  And  as  to  that 
point,  he  said  the  presumption  in  all  cases  of 
this  kind  is  ngainbt  the  prisoner,*  and  the  proof 
of  his  birth  out  of  the  king's  dominions,  where 
the  prisoner  putteth  his  defence  on  that  issue, 
lieth  upon  him.  But  whether  the  evidence 
that  had  been  given  in  the  present  case  (which 
he  summed  up  «ery  minutely)  did  or  did  not 
amount  to  such  proof  ho  lef\  tu  their  considera- 
tion. 

The  jury  found  him  Guilty,  but  recommend- 
ed him  to  mercy.  He  received  sentence  of 
death  as  in  cases  of  high  treason  ;  but  wai 
afUrwards  pardoned  upon  the  conditions  men- 
tioned afterwards. 

Macdonald  at  the  suit  of  IIaxsat. 

While  Mr.  Macdonald  lay  under  sentence  of 

death,  a  creditor  of  his, Ramsay,  obtained 

leave  from  my  lord  chief  justice  at' his  cham^ 
bersto  charge  him  in  custody  of  the  sheriff,  ift 
an  aciion  for  a  considerable  sum  of  money; 
and  accordingly  he  was  so  ckargetl. 

In  Easter-term,  the  21st  of  the  king,  Mr. 
Attorney  General  scquaintetl  the  Court,  that 
his  majesty  had  given  orders  for  preparing  a 
pardunf  for  31r.  Macdonald  to  pa&»  tlie  great 
seal,  upon  condition  of  his  retiring  out  of  his 
majesty's  dominions,  and  continuing  abroad 
durint;  his  life.  And  that  one  of  the  secreta- 
ries of  state  had  sent  his  warrant  to  the  keeper 
of  the  New  Prison  to  deliver  Mr.  Macdonald 
into  the  custody  of  a  messenger ;  but  that  the 
keeper  refuse<l  to  obey  this  warrant,  alleg- 
ing, that  as  his  prisoner  stood  chaiiged  in  ao 
action  at  the  snit  of  Mr.  Ramsay,  he  could  not 
deliver  him  into  the  custody  of  a  messenger 

mission,  in  1745  ;  though  he  had  been  carried 
to  France  in  his  infancy,  and  bad  af^erwardi 
continued  to  reside  in  that  country,  to  which 
all  his  posseisions  and  proapects  attached 
him."    Home's  Comment,  p.  78. 

*  See  in  this  Collection,  vol.  14,  p.  994» 
and  East's  Pleas  of  the  Crowo,  c.  2,  §  8;  thera 
referred  to. 

f  **  Mr.  Maodomld  was  pardoned  upon  Tery 
equitable  and  easy  tems."  Bee  fol.  ^  p« 
MI7;  and  Foster  aa  there  cited.  * 
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witbuiit  incurrinfi:  the  damper  of  an  escape. 
Mr.  Aitoriiev  concluded  with  a  motioo,  that 
the  process  5lr.  Macdonald  stood  charged  with 
ai  tlie  plaiulitt'^s  suit  might  be  discharged. 

He  was  supported  id  this  luoiiou  by  sir  John 
t$tranjife  and  the  Solicitor  General.  It  was  said 
by  Mr.  Attorney,  but  not  strongly  insisted  on, 
that  a  person  under  an  attainder  is  civiliter  mor- 
tuus ;  his  person  and  estate  are  absolutely  at 
the  disposal  of  the  crown ;  and  consequently 
he  is  not  liable  to  civil  suits.  And  to  this  por- 
|Kise  he  cited  Trusters  Case.  (1  Leon.  326. 
Cro.  Eliz.  313.) 

To  this  point  Mr.  Henley  and  Mr.  FonI  for 
the  plaintiff  insisted,  and  so  the  Court  agreed, 
that  the  later  resolutions  have  been,  and  the 
law  bath  been  lun^  settled,  that  an  attainted 
person  is  liable  to  civil  suits :  but  by  the  rules 
of  the  Court  he  ought  not  to  be  charged,  with- 
out leave  of  the  Court,  or  of  a  judge  at  his 
chambers. 

The  point  reported  by  Leonard  and  Croke  to 
have  been  adjudged  in  Trussel's  Case  came 
afterwards  under  consideration  in  actions 
brought  by  other  persons  against  that  very 
man  (Co.  £nt.  246.  a.  b.  Cro.  J£liz.  516,  Co. 
Eat.  348.  2  And.  38.  Moor,  753.  b  Inst.  215,) 
and  was  ruled  quite  otherwise. 

The  point  chiefly  insisteil  on  bv  the  counsel 
on  the  side  of  the  motion  w^s,  that  to  charge 
the  defendant  in  this  case,  so  as  to  make  his 
person  liable,  would  be  a  means  of  defeating 
the  king's  pardon  ;  because  be  would  be  there- 
by disabled  to  conwply  with  the  terms  of  it.  It 
would  he  in  effect  saying,  that  his  majesty 
shall  not  grant  a  pardon  on  these  conditions, 
he  shall  |)ardon  absolutely,  or  not  at  all. 

To  this  purpose  they  cited  Fozworthy*s 
Case,  reported  in  Salk.  5'X).  2  lord  Haym. 
818.  Far.  153.  And  the  Case  of  Coppin  and 
Ganner  in  2  lord  Raym.  1572. 

But  the  Court  said.  We  cannot  judicially 
tike  notice  of  his  majesty's  intentions  touching 
tbo  pardon.  The  crown,  in  case  of  pardons, 
•il^ifleth  its  pleasure  finally  and  irrevocably 
bj  llie  great  seal,  and  by  that  alone.  A  pardon 
iDsy  not  pass  at  all,  or  it  may  be  upon  other 
eoDditions  than  are  suggested  at  the  bar,  or  it 
may  be  a  free  pardon.  And  therefore  till  the 
pardon  is  passed,  it  is  too  earl^  for  the  Court  to 
giro  any  opinion  upon  the  main  question.  Ac- 
cordingly the  Court  gave  no  opinion ;  and  Mr. 
AttomeT  took  nothing  by  his  motion.* 

Mr.  Macdonald  having^  afterwards  made  his 
creditor  Mr.  Ramsay  easy  with  regard  to  his 
debt,  the  action  was  withdrawn.  And  he-  was 
in  December  1749»  delivered  into  the  custody 

f  N.  B.  The  rale  in  Foxworthy 'aCase  seems 
to  have  been  over-hasty,  and  the  reasons  on 
which  it  is  groaoded  ApPMr  to  me  to  be  in- 
concloaive:  That  in  cSoppiu  and  Gunner 
•eems  more  equitable ;  since  it  aecored  to  the 
defendant  the  benefit  of  bis  pardon,  without 
prtjndice  to  the  plaintiff,  who  might  resort  for 
•atisfaction  to  the  efiects  of  the  defendant,  if  he 
cohM  find  any.    Foilor,    foTMcr  £Mioii. 


of  a  messenger  by  virtue  of  a  warrant  for  that 
purpose  from  the  duke  of  Newcastle,  one  of  his 
majesty's  principal  secretaries  of  state. 

N.  li.  The  person  of  a  man  under  an  at- 
tainder is  not  absolutely  at  the  disposal  of  the 
crown.  It  is  so  for  the  ends  of  public  justice, 
and  for  no  other  purpose.  The  king  may  order 
jexecution  to  l>e  doue  upon  him  according  to 
law,  uoiu  itlistaiidiog  he  ipay  be  charged  in 
custody  at  the  suit  uf  creditors.  But  till  exe- 
cution is  done,  his  creditors  have  an  interest  in 
his  person  for  securing  their  debts.  (6  H.  4, 6* 
b.  7.  a.)  And  he  himself  as  long  as  he  liveth, 
(Crom.  113,  a  )  is  under  the  protection  of  the 
law.  To  kill  him  without  warrant  of  law  i« 
murder ;  for  which  the  murderer  is  liable  to  a 
prosecution  at  the  suit  of  the  crown,  an  j  like- 
wise to  an  appeal  (Bro.  Appeal  5,)  at  the  suit  of 
the  widow.  For  though  his  heir  is  barred  by 
the  attainder,  which  conupteth  his  blood,  and 
dissolveth  all  relations  grounde<l  on  consan- 
guinity, yet  the  relation  grounded  on  the  ma- 
trimot;ial  contract  continueth  till  death. 

A  lid  if  a  person  under  an  attainder  be  beat  or 
maimed,  or  a  woman  in  the  like  circumstances 
ravi&hed,  they  may,  after  a  pardon,  maintain 
an  action  or  appeal,  as  their  cases  respectively 
may  require  (3  Inst.  215.)  And  though  before 
a  pardon  they  are  disabled  to  sue  in  their  own 
names,  1  make  no  doubt  that  they  are  entitled 
to  prosecute,. according  to  the  nature  of  their 
respective  cases  in  the  name  of  the  king ;  who 
will  do  equal  right  to  all  his  subjects. 

N.  B.  During  the  Trials  of  the  Rebels  at  St. 
Margaret's  Hill,  South wark,  under  the  com- 
mission of  1746,  one  of  the  prisoners  challeng- 
ed peremptorily,  and  for  cause,  so  many  of  the 
jurors,  that  there  was  not  a  sufficient  number 
left  on  the  paniiel  to  proceed  on  his  trial.  In 
that  case  the  Court  ore  Unut,  (for  it  was,  aa 
hath  been  already  observed,  a  commission  of 
gaol  delivery  as  well  as  of  Oyer  and  Terminer) 
ordered  a  new  pannel,  and  adjourned  for  seve- 
ral days.  On  the  day  of  aiyoumroent  the 
sheriff  returned  a  pannel  of  the  same  jurors 
that  had  served  through  the  whole  proceeding, 
those  who  had  been  challenged  by  the  prisoner, 
or  sworn  before,  included.  And  a  su^cient 
number  ap|>earing,  he  wus  tried. 

The  like  case  happened  on  the  trial  of  one  of 
the  assassins  in  kingUilliam*s  timg.  Mr.  Cook 
on  the  9th  of  May  cliallengcd  in  the  like  manner 
till  the  jurors  remaining  on  the  pannel  were  not 
sufficient  to  make  a  full  jury ;  whereupon  the 
Court,  ore  ^enus,  ordered  a  new  pannel,  and  ad« 
journed  to  the  14th.*  On  that  day  his  counsel 
insisted  that  a  new  pannel  ought  not  to  have 
been  ordered ;  but  that  an  Habeas  Corpora 
with  a  Tales  should  have  been  awarded,  ac- 
cording to  the  opinion  in  Stanford  (f.  155.) 
But  the  Court  declared,  that  this  being  t  pro- 
ceeding under  a  commission  of  gaol  defivery  as 
well  as  Oyer  and  Terminer,  they  might,  and 
indeed  always  do  in  the  like  case,  award  a  new 

*  See  Peter  Cook's  Case,  fol.  13,  pp.  dll» 
317-^29. 
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punnel  if  iiec€Bsary,  ere  tenuty  without  vn-it  or 
precept. 

In  a  mere  commission  of  Oyer  ami  Ter- 
miner no  pannel  is- ordered  till  the  defendant 
hath  pleaded  to  issue,  and  issne  is  acfually 
joinefl ;  and  then  it  is  done  by  precept  in  the 
nature  of  a  Venire.  And  if  in  such  case  there 
should  be  a  want  of  jnrors,  an  Habeas  Corpora 
with  a  Tales  may,  said  the  C*ourt,  possibly 
issue;  hnt  no  Tales  can  be  pronted  upon  a 
coiAmisiion  of  Gaol  Delirery.  And  Mr.  Jus- 
tice Powel  upon  thai  occasion  said,  that  if  the 
sheriff  had  returned  all  new  men  withont  re- 
gard to  those  who  appeared  and  were  sworn 
or  challenged  on  the  9tb,  it  had  been  well 
enobgh. 

Tlie  reason  of  the  adjournments  in  these 
cases  was,  that  the  prisoners  might  ha?e  copies 
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of  the  new  pannets  hi  doe  tinoe,  pnrniant  to  the 
7th  of  king  William  ;  otherwise  new  (funnels 
mijipht  ha?e  been  ordered  reliirnabfc  inttanter. 

The  original  pannM  in  1740,  ivas  ufirou  greUt 
deliberation  ordered,  sitting  the  Court,  wc 
tenhif  91%  under  the  comtti»sion  of  Gaol  IMi- 
very ;  though,  as  I  have  already  observed,  a 
precept  in  common  form  for  holding  the  seSsiotis 
had  issued  under  the  seal<  of  the  thre^  chiei's 
and  three  senior  judges. 


Besides  the  Cases  that  are  here  inierted, 
th^re  ere  iii  print  reports  of  tlie  Trials  of  sc- 
vcntl  other  persons  tbr  having  takeu  part  in 
thift  same  lUbellion,  but  they  are  fur  ttie  ih08t 
part  very  brief,  and  destitute  of  particular  ia- 


521.  The  Trial  of  Archibald  Stewart,  esq.  late  Lord  Provost  of 
Edinburgh,  for  Neglect  of  Duty  and  Misbehaviour  in  the  Exe- 
cution of  his  Office,  as  Lord  Provost  of  Edinburgh,  before  and 
at  the  Time  the  Rebels  got  Possession  of  thai  City,  in  the 
Month  of  September  1745;  holden  before  the  High  Court  of 
Justiciary  at  Edinburgh:  SO  &  21  Gkokge  II.  a.  d.  1747. 
[Extracted,  under  the  Hand  of  the  Clerk  of  Justiciary,  from 
the  Books  of  Adjournal  of  that  Court.] 


Ci  RiA  JcsTiciARiAf  8.  J>.  N.  Regis,  tenia  io 
nova  Sessionis  Domo  Burgi  de  Edlu- 

iiir)(h,  vigesimo  quarto  Die  Mensis 
iartii  1747,  t'er  honorabiles  Viros  3Ia- 
gistros  Alexaiidrum  Fraser  de  Strichen, 
Patricium  Grant  de  Elchies,  et  Carolum 
Areskine  dc  Tinwald,  Coinm'issionarios 
Justiciariae  diet.  S.  d.  N.  Regis. — 
(Lord  Slricheu  Proeses.) 

Curia  legitime  aflinviata. 

1  HE  wliich  day  compeared  Patrick  Haldane 
of  B«arcrof\s,  esq.  his  nnajest^'s  solicitor,  and 
mdvocate -depute,  and  produced,  io  presence  of 
the  said  lords,  a  Writ  of  flecognizance,  signed 
by  hisjgrace  the  duke  of  Newcastle,  of  date  the 
S3rd  day  of  January  last  by-past,  which  was 
ordert* d  to  be  read  and  recorded ;  and  Ivhereof 
the  tenor  follows. 

*'  Middlnex  and  Wettminsttr  to  wit ;  Be  it 
remembered,  That  upon  the  twenty -third  6f' 
January ,  in  th«r  SOf  h  year  of  the  reign  of  our  toft- 
rei^  lord  Qeorgfe  the  second,  king  of  Great- 
Britain,  &c.  catme  before  me,  and  acknow> 
ledge<l  themselres  to  be  ^verally  indebted 
unto  our  said  sorereign  lord  the  king  as  fol- 
lows, viz.  Archilmlil  Steuart,  of  Edinburgh, 
merchant,  the  sum  of  5,000/. ;  Dnvid  Scot, 
of  Scotsarret,  in  the  shirf*  of  Fife,  esq. ;  the 
ium  of  9,500/. ;  James  Oswald,  of  Ounni- 
kier,  in  the  said  ahire  of  Fife,  esq.  the  Mim  of 


2,500/. ;  Alexander  Campbel,  of  the  parish  of 
Allhallows-Staining,  London,  doctor  of  physic, 
the  sum  of  2,500/.;  James  B;iird,  of  Downing- 
street,  in  the  parish  of  St.  Margai-et^s  West- 
minster, esq.  the  sum  of  2,500/. ;  to  be  levied 
upon  their  several  goods  aiid  chattels,  I^nds, 
teneinenti  and  lieredltaments,  by  way  of  pe- 
cpgnizauce,  upon  conoitiob,  that  if  the* said 
Archibald  Stewart  do  personally  appear  before 
bis  inijesty's  court  of  Justiciary  at  Jbdiuburifliy 
at  the  6rst  sitting  of  the  said  Court  aAerttfe 
20th  day  of  Marcn  next,  then  and  there  to  an- 
swer to  all  such  matters  as  on  his  majetitv's,be- 
ha(f  shsQ  be  objected  against  him ;  and  also 
appear  from  time  to  lime  wh^u  tticreudto  re- 

{[uired,  and  not  depart  the  said  Court  wiihoot 
eave  thereof;    and,  in  tlie  mean  time,  be  of 
the  good  behaviour,  then  this  recognisance  to 
be  voul,  or  else  to  remain  in  full  force  and  virtue. 
**  Sif^ned,  IIoixEa  Nfin castle.*' 

Jmmediatel;^  af^  readiuyf  whereof,  com- 
peared the  said  Archibald  Stewart,  merchcfit 
in  Ediiiburgh,  and  jifdieially  listed  himself  in 
C6uit  before  the  said  lords,  m  terms  of  tori 
agreeable  to  the  Mid  writ  of  reoognhtarice,  aAd 
humbly  inshitpd,  (hst  thereby  the  coDdttinrtf  of 
the  said  Writ  was  fulfllled,  atid  the  ftUme  fell  to 
be  voideil,  itnd  he  dismiMed,  if  th^ie  wtn  nfo 
person  on  his  majeAiy's  behsJf  ready  to  ilMiil 
agaimit  him. 

To  #Mrii  Mr.  Patrfdk  taahiMi«»  Mft  m«- 
3 
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J€tty'f  tdfoctta-depuCe,  made  Answer:   that  the  rrit  of  recognizance  should  continae,  and 

the  writ  of  recogoizance  was  not  only  for  Mr.  satisfy  Mr.  Stewart  how  or  when  be  would  be 

Stewart's  appearance  this  day,  but  thereafter,  brought  to  trial. 

frmntime  to  time,  when  tberetorequired ;  That,  It  was  replied  for  Mr.  Stewart,  that  he  ex- 

hafiug  only  had  occaaiou  lately  to  see  the  said  pected,  if  there  was  any  thing  to  be  objected  to 

writ,  be  was  not  just  now  r«uly  to  insist  in  nim  on  behalf  of  his  majesty,  considering  the 

•may  matters  on  bii  majesty's  behalf  against  the  long  space  of  time  interveeniDg  betwixt  this  and 

■aid  Archibald  Stewart,  as  therein  mentioned  ;  his  former  appearance,  he  would  have  beea 

and  mored  their  lordships  would  appoint  a  far-  brought  under  some  prosecution  for  it  ere  now ; 

Iber  time  for  bis  appearance  again.  that  the  absence  of  my  Lord  Advocate,  however 

Mr.  Stewart,  without  making  any  reply,  necessary,  and  his  depute's  not  being  properly 

«abmitted  his  case  to  the  Court.  instructed,  was  to  Mr.  Stewart  or  his  cautiooera 


«( 


Tbe  Lords  CommUtioner.  of  JusUdarv  ^f'^^triSTlLt^'  «H  ™tZ!r'  T 

baWnr  ooDtidered  tbe  Mid  Writ  of  Rcconii-  .P^li"*fl.'""'  ■"•*  "t  T'  ■'«'.."<"'""«,.?'*- 

i^wrut's^Th'^u^r.^'':!  a.lt*^.i.u,l„drarwS/''*  '• 

day,  without  prejudice  to  the  lord  advocate  to  f^  ^^.  j.„*i:-,i  k.,  %f-  ri.i<i.»M>  «k»*  *i.<.  a^ 

«n«tt»  •<*«{««*  •»)! .-^t--  ^;j  i^uikoij  It  was  duplieu  by  Mr.  Haldane,  that  the  de- 

8SLr«irrSE"orbi  riixis  j|;y«»irbtw%J«.Ll^«pl.i^l^hewed.h.t 

•ball  lee  caue       ^^^         "  "'^~'/» "  "*  there  wa»  no  intention  of  pnttinff  a  bardgbip  on 

"  Siened  '          Alsx  Fbaskl  I  P  D  »  fJ'  P*""" '  ""''  without  farflier  argament, 

iMgnea,           aixx.  t baser,  l.  r.  U.  ,,^  doubted  not  but  tbe  Court  would  continue 

COBU  JoOTicuBM,  8.  D.  N.  Reirit.  tenU  in  "',•*«'"»'*'•  farther  compearance,  iu  termsof, 

-JL.  suZH-sT  IV  J-  niSi  jTx^i-  "od  agmeable  to  tbe  writ  of  recognizance,  till 

DOfa  Sewionu  Domo  Burgi  de  Edin-  \f«_jr.,  — » .1.^  <  «i.  :-^«»t 

burgh,  octato  Die  Menne  Junii  1747.  „ fe'  »«***«""'  '?"^'*       «•  i    .• 

![!!lVJI_r!!T'i„  ir_r  «*    .'"      i,  The  Lords  Commissioners  of  Justicisry, 

SS«^^i!;  Jj^iS?"*?*.  ^  •"■  haf  ing  considered  fbe  above  debate,  they  con! 

andram  Fraser  de  Strusben,  Patriaam  ^^^^^  jj,,  fy,  ^le  said  Archibald  Stewart's 

Grwit de achi«jCarolum  Areskiue de  ^rtber  compearanee  to  Monday  tbe  15lb  day 

Tmwald,  et  Hogonem  IMrvrnple  de  „f  j„„,  j^^j^  ,„j  „^,i„  ^j  J^  ^^  himself 

Drummore,  Commissionanos  Justiciani  «->«,««. ii„ :-  J:„^  •!,«»  .u„    «:«k«„4  Mi<.:.i«i:A« 

diet.  S.  D.'n.  Regis.-(Urd  Stricbe.  OTloS  Sv^^Tetlnrirt'  ."gSSSrirJi:! 

rrseses.;  ^^^^^  ^^  ^^  Archibald  Stewart  sooner,  if  be 

Curia  legitime  affirroata.  shaH  see  cause. 

The  said  day,  in  obedience  to  the  foregoing  **  (Signed)         Alex.  Fraser,  1.  P.  D.** 

order,  compeared  the  said  Archibald  Stewart,  _ 

and  aisted  bioiself  in  court,  when  he  and  mes-  Cdru  Justiciabia,  S.  D.  N.  Regis,  tenta  Ia 

sieura  Lockbart,  Ferguson,  Home  and  Stewart,  nova  Sessionia  DomoBurgi  de  Edinhmtb, 

advocates,  hu  procurators,  insisted.  That,  in  decimo  quinto  DieMcnaiaJunii  1747.  Pec 

obedience  to  the  last  Order  of  Court,  in  oonae-  bonorabilea  Viros  Magistros  Alexandrum 

goence  of  tbe  recognizance  therein  mentioned,  Fraser  de  Strichen,  Patricinm  Grant  de 

e  bad  appeared  a  second  time;   that,  as  be  Elcbies,  Caroluin  AreskinedeTinwaM,  eC 

pled  first,  so  be  now  did,  that  the  condition  of  Hugonem    Dalrymple    de    Drammore, 

the  aaid  writ  of  recognizance  was  fulfilled ;  and  Commiasionarioa  Josticiarii  diet.  S.  D.  N. 

that  tbe  same  ought  to  be  avoided,  and  be  dis-  Regis. — (Lord  Strichen  Prsnes.) 

faisist  igaiLThi^on'TiS^Serty's  be^i^  Cnria  legitime  aflkmata. 
wbieb  he  bad  reason  to  believe  was  tbe  case.  The  aaid  day  compeared  the  laid  Archibald 
'  To  which  Mr.  Patrick  Haldane,  bii  majesty's  Stewart,  in  obedience  to  tbe  last  order  of  courts 
advocate^depnte,  nwde  answer :  That  tbe  Lord  and  stated  himself  agreeable  to  his  writ  of  re- 
Advocate,  who,  at  the  last  diet,  attended  the  cognizance,  and  craved  tbe  said  writ  might  be 
iorvtoe  of  bia  country  in  parliament,  was,  con*  declared  void  ;  and  be  dismissed,  in  case  tbe 
tmy  to  expectation,  atill  detained,  altbouffb  he  Lord  Advocate  waa  not  yet  ready  to  inaiaC 
hrtended  to  have  been  in  Scotland  long  beibre  againat  him,  as,  if  he  waa,  be  bad  at  least  sot 
BOW,  when  he  ooold  and  would  have  proceeded  no  notice  of  it,  nor  ao  much  as  of  any  time  for 
Id  braur  Mr.  Stewart  to  trial  in  tbe  ordinary  bia  trial. 


war :  That,  for  bia  part,  aa  advocate-depute,        Tbe  Lord  Advocate  thereupon  appeared,  and 
lie  had  BO  each  instmctiona  as  be  coald  move    represented  tbe  fbrmer  delays  were  not  owhiff 


ia  that  matter,  either  just  now,  or  by  a  proper  to  him,  but,  in  some  measure,  to  Mr.  Stewart^ 

pioeeas ;  and  all  he  was  inatrneted  to  aak  of  own  friends,  who  applied  to  him  at  I^jlodon  for 

their  fordabipa,  waa  a  deUy  of  eight  daya,  a  delay,  till  he  should  come  to  Scotland  and  be 

which  coohl  be  no  pr^udice  either  to  Mr.  present  himself;  which  truly  waa  the  reaaon 

Btowart  or  hn  eantioners,  and  aranat  which  of  bia  notraiaing  and  executing  a  criminal  pro- 

^BMhe  waa  pretty  well  aaaored  ma  nii\|esU'a  ceaa  againat  Mr.  Stewart  to  the  last  diet  be  ajp- 

|foeBlewoaidbepnMBtt>ndihewowieiwiy  aearaC   TTfaititotdkeirhiilordabiphadDOUi- 
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dinalioii  to  fgive  Mr.  Stewart  any  unnecessary 
deluyi  he  now  was  ready  tu  insist,  and  tor  that 
end  ^UTc  in,  and  presented  to  the  Lords,  a  bill 
signed  by  him,  craviiifjr  warrant  fur  criminal 
letters  nguinst  the  said  Archibald  Stewart,  for 
the  ninies  and  misdemeanours  therein  nien- 
tion.'d,  and  fixing  the  diet  lor  liis  trial  to  the 
third  of  July  next. 

Thcreiii'ier  Mr.  Lockhart  iiiorcd,  in  behalf  of 
the  cautioners  for  Mr.  Stewart,  tliai  the  writ  of 
recognizance  should  be  voidi:d ;  and  for  Mr. 
Stewart,  in  place  thereof,  that  he  was  willing 
to  fnul  new  bail  for  any  sum  the  Lords  should 
appoint  and  jud^e  reasonable,  as  the  bail  he 
was  presently  undrr  was  by  far  too  extravagant. 

To  which  the  Lord  Advocate  made  answer  : 
That  the  writ  of  recognizance,  on  w  hith  3Ir. 
Stewart  was  liberate,  was  still  in  force,  and  be- 
hoved to  continut',  as  the  cautioners  and  31  r. 
Stewart  not  only  became  bound  that  be  should 
appear  such  a  tfay,  but  from  time  to  time  there- 
aher,  as  the  Lords  should  appoint,  and  not  to 
depart,  without  leave,  out  of  the  court ;  that 
this  bail  was  taken  by,  and  given  to  one  of  the 
highest  authority,  and  that  it  n)n6t  necessarily 
continue  agreeal^le  to  the  said  writ,  till  he  be 
dismissed. 

Whereupon  Mr.  Stewart  himself,  and  Mr. 
Elliot  his  procurator,  waved  tlie  motion  mada 
by  Mr.  Lockhart  anent  renewing  the  liaii,  and 
agreed  that  the  fornaer  stand  good,  and  he  had 
no  objection  why  the  next  diet  of  compearance 
might  not  be  the  third  of  July  next. 

'*  The  Lords  Commissioners  of  Justiciary, 
having  considered  the  above  debate,  they  con- 
tinue the  diet,  for  the  said  Archibald  Stewart^s 
farther  compearance,  till  Friday  the  third  d&y 
of  July  next  to  come. 

"  (Signed)        Aisx.  Fraser,  I.  P.  D." 

Upon  the  3d  of  July  the  diet  was  continued 
Id  the  13th  of  that  month. 


Tiial  o/Auhibuld  SicMrt, 
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Cl'Hia  Justiciakl£,  S.  D.  N.  Hegii,  tenta 
in  nova  Sessionis  Domo  Burifi  de  Edin- 
burgh, detimo  tertio  Die  Mensis  Julii 
1747.  Per  iiunorabiles  Viros  Magistros 
Alexdndrum  Fraserde  Strichen,  Patricium 
Grant  de  £lchie8,  Carol um  Areskine  de 
Tiuwaldy  et  Uugonem  Dalrymple  de 
Drummore,  CooDmissiouarios  Justiciarii 
diet.  S.  D.  N.  Regis. — (Lord  Strichea 
Ffieses.) 

Curia  legitimb  affirmata. 
Lxtran* 

Archibald  Stetcart  of  tlie  city  of  Edinburgbf 
merchant,  and  late  lord  provost  of  the  saidcityi 
|>annel, 

Indictijd  and  apcused  at  the  instance  of  Wil- 
liam Grant  of  Pretitongraini;e,  esq.  his  majesty's 
advocatii  for  his  majesty's  interest,  for  the 
crimes  ut  neglect  of  duly,  and  ausb(phaviour  in 
QfiBces  and  places  of  public  trust,  an^  the  vio- 
lation of  the  trust  and  duty  of  such  offices,  in 
manner  at  length  mentioned  in  the  crinunu 
libel  raised  aininst  him  tuereanenti  mfikipg 


mention.  That  whereas,  by  the  laws  of  this  and 
all  oihc*  well  governed  realtUii,  all  neglects  of 
duty,  and  mi^behaviolu-s  of  persons  employed  in 
offices  and  places  of  pnblick  truiit ;  and  all 
violations  of  the  trust  and  duty  of  such  offices, 
are  cmues  of  a  high  nature,  and  severely  pu- 
nishaLlL- ;  and  ilic  public  justice  of  the  realm 
requirvtli  u  \  ii*  orous  prosecution  of  such  of- 
fciiilei-s,  isiiieiully  when  such  neglects  of  duty 
and  misbehaviours  are  incurred  by  the  chief 
magistrate  of  any  srrat  or  considerable  city,  in 
a  timo  of  public  danger,  and  open  rebellion  ; 
and  particularly  by  an  act  made  in  the  14th 

ftailiainent  of  liing  James  the  second  of  Scot- 
and,  chapter  76; h,  intituled,  The  Punition  of 
Ne^iligent  Offieiars,  "  It  is  ordained  and  deter- 
mined, That  if  any  of  the  kin^s  officiars  or 
sherirts,  mayors,  bailies,  crowners,  seijeants, 
provost  of  burghs,  and  their  ministers  both  to 
land  and  to  bun;h,  be  fV>nnd  tiiuliy  or  negligent 
in  the  exei'Ution  of  their  offices,  and  it  maybe 
lawfully  proied  on  him,  or  notourly  kend  ;  if 
the  said  office  pertains  to  him  in  fie  and  herit- 
age, he  shall  tyne  his  office,  and  the  profit 
thereof,  for  an  year  and  a  day.  and  to  be  pu- 
nished by  the  king  in  his  person  and  goods 
afier  the  quantity  of  his  trespass ;  and  if  his 
office  |>crtain8  lo  him  not  in  fie  and  heritage,  he 
shall  tyne  his  office  for  all  the  times  he  has  it, 
and  to'be  punished  in  his  person,  atler  the  quan- 
tity of  sik  trespass,  at^  the  king's  will."  Yet 
true  it  is  and  of  verity,  that  tli^  said  Archibald 
Stewart  of  the  city  of  Edinburgh,  merchant, 
and  late  provost  of  the  said  city,  is  guilty, 
actor,  or  art  and  part  of  the  said  crimes,  or  one 
or  other  of  them,  aggravated  as  aforesaid  ;  in 
so  far  as  he,  being  lord  provost  of  the  city  of 
Edinburgh,  in  the  year  1746,  when  a  most  boldt 
desperate,  wicked,  and  linpiroyoked  rebellioi| 
was  raised  and  carrit^d  on  against  his  majettv 
within  this  realm,  by  a  large  body  of  arm^ 
tray  tors,  lieadcd  by  the  eldest  son  of  tlie  Pre^ 
tendtr  to  his  crpwn,  and  assisted  w  ith  troops 
anil  money  from  his  enemies  abroad,  and,  at 
sucb  a  juncture,  it  being  his  duty,  as  the  chiet' 
magistrate  of  tne  said  city,  and  tue  king's  lien? 
tenant  tlie  rein,  having  autlfurity  to  comman4 
the  military  force  of  whatever  kind  within  the 
city,  to  have  exerted  hiu^eU'  with  fidelity,  vi- 
gihuiice  and  zeal,  for  opnosing  the  pr^cM  of 
th^  rebellion  by  all  lawful  inetuods  in  his  poY^efy 
and  particularly  for  preij^ving  the  (uty  f|i« 
trusted  to  his  care  from  falling  iinder  the 
ppwer  of  the  rebels,  or  beconung  a  prey  tfl 
thefo,  be,  the  «aid  Archibald  Stipwart,  iva^ 
grosfly  faul^  or  negligent  ui  the  eipecution  of 
his  Saul  olSce  and  duty  on  so  impor^nt  aq  oc^ 
casion,  in  nuinifett  Yioli&tion  of  th^  trust  aqd 
dutv  of  his  office:  and  particularly  vm  tlj^^f 
guilty  on  the  15th and  l^ih  d^g c^iaept^mb^ 
m  the  yea|p  of  our  iiord  17i^  %nd  MM9Q  s^verij 
Gather  di^ys  and  times  in  the  ^^  iqcinth  of  Si^. 
teinber,  and  the  month  of  4i>put  pyeccdi^gi 
within  the  said  city  of  Edwh^fglii  ^bere  hp 
was  resident  for  the  tii^te.  4^4  no^eover,  t|M 
said  Archibald  Stewart  w^  Aot  qnly  fa^j(  m 
ueg|ige9t  in  the  e^mjNiA  qC  liia  «Ank  Mi 
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notoriously  known  to  haTe  been  such,  but  was 
euilty  oF  makersatioits  and  connteractin(|^  the 
duty  of  bis  office,  in  suub  an  exigency,  in 
many  instances,  and  |iarticularly,  amongfst 
others,  in  these  following :  First,  That  whereas 
Ihe  preservation  of  the  city  of  Edinburgh, 
fh>m  falling  into  the  hand^  of  {he  rebels,  was  of 
ffreat  importance  to  that  city  itself,  and  to  the 
King  ana  the  kingdom  in  general,  and  the  care 
of  it  especially  incumbent  on  the  lord  provost 
for  the  time  being,  and  ought  to  have  been 
fooked  after  with  the  utmost  attention,  zeal 
and  vigour,  in  such  an  exigency,  as  when  the 
rebels  got  to  the  southward  ot  the  bo<ly  of  the 
Icing's  troops  under  the  command  of  sir  John 
Cope,  of  which  ad  viceS'came  to  Edinburgh  in  the 
fatter  end  of  August  1745,  from  which  there  was 
reason  to  fear  that  the  taking  of  that  city  would 
•fie  attempted  by  the  rebel!*,  and  to  hope  that 
the  king  s  arm v  might  &oon  after  come  to  its 
relief:  yet,  in  tnesK  circumstances,  he  the  said 
Archibald  Stewart,  then  chief  magistrate,  and 
sole  military  governor  of  that  city,  did  nothing 
of  his  own  urcord  towanis  providing  effcc- 
taally  for  the  defence  thereof;  and,  on  the 
contrary,  every  measure  tor  that  purpose,  pro- 
posed, and  pressed  by  the  honest  zeal  of  the 
then  magistrates  and  council,  and  of  many  of 
the  citizens  and  inhabitants,  instead  of  being 
oeartily  encouraged  and  promoted  by  him  the 
provost,  were  by  him  thwarted  and  retarded, 
or  else  absolutely  refused  or  declined  ;  and  in 
tills  manner  it  was  that  he  received  a  proposi- 
tion made  to  him  in  the  latter  end  of  August 
174;t,  for  raising  a  regiment  of  1,000  men,  by 
Voluntary  subscription,  for  defence  of  the 
city;  against  which  he  formed  objections  on 
account  of  the  exnence,  and  affected  doubts 
concerning  the  legality  thereof.  And,  secondly. 
He  treated  in  like  manner  another  application 
made  to  him  in  the  beginning  of  September 
1745,  by  a  number  of  gentlemen  or  citizens 
for  leave  to  associate  themselves  under  his 
chief  command,  as  volunteers,  for  the  de- 
fence of  the  city,  and  service  of  the  govern- 
ment ;  and,  after  his  objections  to  the  legality 
of  that  measure  were  over- ruled,  he  would 
not  suffer  it  to  be  published  or  given  out  that 
he  heartily  approved,  but  barely  that  he  ac- 
quiesced in  that  measure ;  and  yet  his  reluc- 
lancy  or  aversion  to  it,  or  uneasiness  under  it, 
continued  to  discover  itself  on  frequent  occa- 
sions, and  particularly  by  the  cold,  if  not  the 
rude  manner  in  which  he  liehaved  towards 
those  Tolunteers,  consisting  of  a  nUmber  of 
tery  respectable  gentlemen  and  burgesses, 
wheo  be  went  to  a  publick  meeting  of  them, 
io  the  New  Church  isle  of  Edinburgh,  to  jiame 
their  captains.  Thirdly,  That,  in  like  manner, 
through  the  mbbehaviuur  of  the  said  Archibald 
Stewart,  when  certain  repairs  of  the  city  wails, 
and  other  works  for  making  it  defensible  for 
gome  tinte,  against  an  enemy  who  had  no  ar- 
tiDery,  an^  were  very  unskilful  in  making 
neges,  bad  oeen  projwsed  and  advised,  amongst 
Others,  by  the  now  deceast  and  fiimou^  Ar. 
Colin  Mac  Laurioy  professor  of  mathematics  in 


the  college'of  Edinburgh,  and  were  ordered  by 
the  council  of  the  city  of  Edinburgh  to  be 
made,  the  execution  whereof  was  chiefly  in- 
cumbent on  the  lord  provost  for  the  time  being, 
yet  the  same  was  carried  on  very  slowly  and 
imperfectly,  notwithstanding  frequent  remon- 
strances and  complaints  made  by  divers  uf  the 
faithful  .and  zealous  inhabitants  :  and,  as  late 
as  Sunday  the  15th  of  September  1745,  when 
the  rebels  were  marching  to,  and  were  coma 
within  a  few  miles  of  the  city  of  Edinburgh, 
he  the  said  y\rcbibald  Stewart  refused  to  give 
orders  for  loading  the  cannon  planted  u|)on  the 
city  walls,  and,  about  the  same  time,  he  refused 
to  apply  for  some  of  the  sailors  from  on  l)oanl 
one  of  the  king*s  ships  of  war  for  managing  of 
those  cannon,  wheu  he  jcould  not  otherways 
be  provided  of  tit  peraons  to  act  as  gunners. 
Fourthly,  That  about  the  saiue  timip,  he  the  said 
Archibald  Stewart  refused  to  listen  to,  or  to 
follow  several  salutary  propositions  that  were 
made  and  |)ressi'd  by  woll-afTecled  inhabitants, 
for  the  greater  safety  and  better  defence  of  the 
city ;  such  as,  that  the  trained  bands,  consist- 
ing of  a  promiscuous  number  of  burgesses, 
whereof  many  %vere  known  to  be  disaffected, 
should  be  laid  aside,  as  had  been  practised 
during  the  Rubelliun  in  the  year  1715,  and 
that  arms  should  only  be  trusted  in  the 
hands  of  such  as  were  known  to  be  well-af- 
fecte<l,  and  that  a  general  search  for  arms 
should  be  made  within  the  city,  and  that  a 
number  of  the  ablest  bodied  men  of  the  trades- 
men's servants  should  be  employed  and  armed 
for  assisting  to  defend  the  city,  when  it  should 
be  attacked,  upon  the  encouragement  of  a  gui- 
nea to  be  given  to  each  of  them ;  towards  de- 
fraying which  expence  an  offer  uas  made 
to  the  said  Archibald  Stewart,  on  the  part  of 
the  volunteers,  to  have  raised  or  ad%anced  the 
sum  of  500/.  sterling.  Fifthlv,  That  the  t^aid 
Archibald  Stewart  misbehaveu  himself  in  like 
manner,  in  respect  of  the  succours  that  were 
brought  at  the  time  aforesaid  from  the  country 
in  the  neighbourhood  of  Edinburgh,  consisting 
of  numbers  of  well-affected  and  zealous  sub- 
jects, under  the  conduct  of  gentlemen  of  known 
loyalty  and  good  affection,  who  came  and  vo- 
luntarily offered  their  service  to  absist  in  de- 
fending the  city  of  Edinburgh,  withuut  any 
fee  or  reward,  iipiui  that  dangerous  and  press- 
ing occasion,  the  approach  of  the  rebels  to  that 
city  ;  but  these  very  seasonable  and  laudable 
ofiers  were  by  the  said  Archibald  Stewart  very 
coldly  received  niid  ill  treated:  For  instance, 
he  firoposed  to  sir  Robert  Dickson  uf  Inveresk, 
who  came  to  Edinburgh  upou  Sunday  the  15th 
day  of  September  1745,  from  Musselburgh,  ^ 
v^ith  about  150  volunteers,  to  offer  their  ser- 
vices for  the  purposes  aforesaid,  that  these  men 
should  inlist  themselves  for  three  months  as 
soldiers  in  the  Edinbursrh  regiment ;  a  pro^- 
sition  which,  instead  of  being  calcuUted  sin- 
cerely to  provide  for  the  better  defence  of 
the  city,  could  no  otherways  be  received  by 
those  volunteers,  than  as  an  insult  and  dis- 
couragement to  their  zeal,  who,  being  trades- 
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men  or  InitlNUidiiieD,  did  ool  me«ii  to  leare  their 
occapatioDi,  and  inlbtthenMelvct  as  soldiera  for 
hire,  but  bad  bra?efy  offered  to  serre  mitit 
ia  tbe  then  pment  exigency,  which  oouid  nut 
last  above  a  few  days,  wlbre  tbe  end  of  which 
the   city   of    Edinburgh   must  either   hare 
been  reliered  or  surrendered.    Sixthly,  That, 
on  the  mominff  of  Blonday  the  16th  of  Sep- 
tember 1745,  ttie  said  Arcnibald  Stewart  re- 
eerred  a  mesnge  from  the  camp  of  the  rebels, 
by  Andrew  Alves,  writer  to  the  signet,  im- 
porting, that  the  city  of  Edinburgh  would  be 
ill  treated  by  them,  unless  it  should  be  readily 
or  speedily  sorrendered ;   being  a  message  to 
the  same  effect  with  that  contained  in  a  letter 
linom  the  Plretender's  son,  bearing  date  from 
his  camp  that  same  day,  addresMd,  For  the 
Lord  Profost,  magistrates  and  town -council  of 
Edinburgh,  and  which  letter  was  thereaner 
that  same  day  delirered ;   and  yet  he  the  said 
^Archibald  Stewart  did  not  immediately  commit 
tbe  said  Andrew  Aires  to  prison,  for  brioi^ing 
or  delirerin^  to  him  such  message,  neither  did 
he  gire  notice  to  any  other  of  uie  lung's  offi- 
cers, dvil  or  military,  that  he  bad  recei? ed 
such  message.      Serenthly,  That  upon  the 
same  Monday,  the  16th  of  September  174S, 
about  three  of  the  clock  in  the  afternoon,  he 
receired  a  petition  from  certain  of  the  inha- 
bitants of  the  city  who  opposed  the  defence 
thereof,  and  insisted  to  hare  a  general  meeting 
called  of  all  the  principal  inhabitants,  to  con- 
tiUt  what  was  proper  to  be  done,  and  he  ac- 
cordingly held  and  presided  in  a  meeting  in  the 
New  Church  isle  in  the  afternoon  of  that  same 
day,  u|ion  the  ringing  of  the  fire-bell,  which 
was  the  appointed  signal  for  the  rolonteers  to 
rqmir  to  their  alarm-|i08t;    the  consequence 
of  which  was,  that  few  or  none  of  those  volun- 
teers, who  consisted  of  a  number  of  the  most 
suhstantisi  and  best  affected  burgesses,  were  or 
could  be  present  at  that  general  meeting:  in 
which  roeeting,as  erery  one  who  had  a  mind  got 
access,  there  were  numbers  of  persons  present  of 
knoirn  disaffection  to  his  majesty's  goremment ; 
and  thus,  by  ill  design  upon  their  part,  and  by  the 
timidity  of  others  who  were  thus  assembled  in 
a  tumultuous  manner,  and  a  rery   improper 
council  with  which  to  take  measures  in  a  time 
of  immediate  and  pressing  danger,  the  general 
ery  wasgiren  for  surrendering  the  city,  and 
gifing  up  all  thunghts  of  makmg  a  defence : 
And  the  said  Archibald  Stewart  thus  hekl  and 
took  the  sense  of  this  meeting,  notwithstanduig 
that  before  be  went  to  it,  it  was  rery  well 
koown  that  the  reheb  were  ill  armed,  and  that 
an  offer  had  been  made  to  him,  in  aid  of  the 
other  forces  with  which  the  city  was  provided, 
to  send  100  out  of  two  regiments  of  dragoons  in 
the  king's  service,  or  as  many  of  the  dragoons  of 
those  regiments  as  he  should  desire,  to  assist 
in  defending  the  city  ;  but  he  refused  to  giro 
his  consent  or  authority  for  receiving  any  of 
these  drasoona,  though  he  had  requested  such 
party  of  dragoons,  about  an  hour  or  two  before 
in  that  same  day,  by  a  writing  under  his  band, 
addressed  to  Heateuant-geDem  Joabna  Gacft, 


then  in  the  castle  of  Edinboigh.  And  more- 
over, at  tbb  meeting  there  was  brooght  hi  and 
delirered  to  the  said  ArchibakI  Stewart,  tbe  let- 
ter above-mentioned  from  the  Pretender's  son  ; 
immediately,  or  soon  afler  the^  receiving 
whereof,  that  meeting  was  dismissed,  and  he, 
with  others  of  the  msgistrates  ami  councit, 
withdrew  to  the  council-chamber,  where  (which 
is  the  eighth  Article  charged  upon  him  the  said 
Archibald  Stewart)  he  caused  or  suffered  tbe 
said  letter  from  the  Pretender's  son  to  be 
publicly  read,  and  moved  or  agreed  that  an  an« 
swer  should  be  given  to  it ;  wbich  was  accord- 
ingly sent,  firrt  by  one,  and  then  by  another 
deputation  from  the  council :  all  which  inter- 
course was  in  him  the  said  Archibald  Stewart, 
then  lord  provost,  the  more  criminal,  thaa 
any  danger  or  necessity  Ibat  might  be  alledged, 
in  order  to  avoid  the  same  being  punishable  aa 
high-treason,  was  owing  in  great  measure  to 
hb  own  backwardness  to  disdiaii^  his  doty, 
by  taking  all  the  proper  precaunons  apunsC 
such  danger,  with  that  fidelity  and  vigoor 
which  he  owed,  by  his  allegiance  and  hia 
station,  to  the  city  of  Edinbuigh,  and  to  tho 
king  and  kiuj^om./  Ninthlv,  That  all  thin 
while  he  tbe  said  Archibald  Stewart  refused  or 
neglected,  though  frequently  applied  to  for  that 
pnrpoee,  to  give  any  orders  to  the  volunteers  of 
the  city  of  Edinburgh,  who  had  been  long 
standing  opoo  the  street  under  arms,  bow  .or  in 
what  manner  they  should  dispose  of  themselves, 
and  employ  these  arms,  or  bow  they  shonld 
of  the 


arms,  if  they  were  not  to  be  nsetl 
or  employed  for  the  defence  of  the  city,  for 
which  they  had  been  first  taken  up ;  and,  upon 
such  his  refusal  or  neglect,  the  said  volunteers 
took  and  executed  the  resolution  to  carry  back 
their  arms  to  the  msgazine  in  the  castle  of 
Edinburgh,  in  order  to  prevent  the  same  from 
falling  into  the  hands  of  the  rebels.  Tenthlvc 
That,  on  the  evening  of  the  same  Monday  the 
16th  of  September,  1745,  he  the  said  Archibald 
Stewart  refused  or  declined  to  give  bis  Itcence 
or  authority  for  a  party  sent  by  the  said  lieu- 
tenant-general Guest,  or  by  lieutenant-general 
George  Preston,  governor  of  the  castle  of 
Edinburgh,  to  remove  or  spike  up  the  cannon 
that  were  then  planted  upon  the  city- walls  ; 
and,  about  the  same  time^  he  tbe  said  Archi- 
bald Stewart  gave  ordera  to  Thomas  Dabeid, 
one  of  the  captains  of  the  city 'guard  of  Edio- 
borgh,  whose  turn  it  was  to  m  on  duty  that 
night,  to  keep  guard  with  the  usual  comple- 
ment in  peaceable  times,  of  one*thund  of  tho 
dty-gusrd,  or  company,  and  no  more  ;  and; 
about  the  same  time,  he  the  sakl  Archibald 
Stewart  gave  orders  to  tbe  parties  of  the 
trained-bands  of  the  city  of  fidinborgh,  whol 
had  been  upon  ^uard  at  theseveral  gates  of  thO 
dty,  to  quit  their  posts,  and  to  dispose  of  their 
arms  in  the  parliament-lionse,  or  some  other 
pUce  or  places,  where  they  must  be  exposed 
to  fidi  into  the  hands  of  tbe  rebels,  as  soon  aoi 
they  should  enter  or  become  masters  of  the 
city.  And,  Eleventhly,  In  the  same  evening 
of  the  16th  of  September,  1745,  h  mwa  fxoi 
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poied  tmi  OTgcd  in  coancil,  where  the  laid 
Aieltibdl  Stetrait  wm  prMfnl,  and  prctiJed, 
tlut  the  whole  a\y  amu,  being  in  ouinber 
about  twelve  bwHlnd  firelodu  and  bajooet*, 
alwald  b«  lodged  and  Becured  triihin  the  cattle 
of  Edinburgh,  iu  order  to  prefeot  Ihdr  falliiir 
into  the  hand*. of  the  rebels;  but  hetfaecaid 
Archibald  Stemrt  rernaed  ot  declined  to  give 
My  order  for  that  purpoee,  oeitber  in  I'act 
were  the  city-arms  m  lodged  and  aecured,  but 
wereneixedDj  the  rebelaopon  tfarir  mleriog 
Iba  city  the  daj  Tollowing,  who  cune  to  Edin- 
burgh ao  inipetfecily  armed,  that  the  auppl  j  of 
•mia  which  ibejr  thua  rtceiTed,  appean  to  have 
been  one  nriudpal  caoie  of  the  diiaiter  that 
belel  the  Liag'a  for^ei  near  PreMon-Pana,  on 
Ibe  Iwcnij-Bnl  day  of  the  name  month  of 
Bcptember,  1745.  And,  K^ally,  By  occaiion 
«r  meaiM  of  the  aeretal  inatancea  abore-reciud, 
ud  Mher  iostaoces  during  Ibe  lime  abore- 
nealiooedj  upon  one  or  other  of  the  daya  of 
the  Bontha  of  Aaguat  or  September,  1745,  i^ 
the  miabehtriour  of  the  aaid  Archibald  Stewart 
within  Ibe  city  of  Edinbargh,  of  which  be 
VM  then  lord  prorost,  it  came  to  be  rery  no- 
torionaly  known,  that  he  waa  highly  faully 
and  DMtigent  in  the  eiecution  of  bu  office, 
and  to  De  farther  Tiolenllv  suipccled  and  be- 
Kered,  amongat  Ibe  kiDg^a  ftitbfut  labiecta  in 
tliat  city,  that  he  the  aaid  Archibald  Stewart 
wai  secretly  in  Ihe  interest  of  Ibe  Pretender, 
by  resMm  of  the  aDlformity  of  hia  bebaTiour 
Innn  the  beginniog  to  the  end  of  tli 
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ahonld  be  lodged  io  the  banda  of  the  clerka  to 
the  Court  of  Juatiuiaiy,  that  he  mighiaee  the 
aaiue,  aiul  whereof  a  liit  ibould  be  delivered  W 
him,  aloD^  with,  Ibe  Utt  of  wilueam  to  be  ad  • 
dnced  agaiiitt  him.  All  which  eDormniu  nt|>- 
locta  at  duty,  and  nuabeharioura,  or  part 
thereof,  or  bla  beiag  art  and  part  of  Ibe  aamo, 
being  found  proven  egainat  the  aaid  Archibald 
Stewart  by  the  Terdict  of  an  aaaiie,  before  tbe 
lorda  jiutice^neral,  juitice-clerk,  and  com- 
_!_.■ ^f  juitjciary,  he,  Ibe  (aid  Archi- 


bald Stewart,  oiwbt  to  be  puniihed  with  tb» 
pain*  of  law,  to  the  terror  of  otbera  to  be,guil(y 
of  the  like  in  time  coming. 

Burntrt. — William  Grant  of  Preatoograngef 
eaq.  hia  maieaty'aBdTocalp,  Mr.  Patrick  Hal< 
dane,  and  Mr.  Alexander  Home,  hii  m^)etty'i 
Boliciton,  BIr.  Froncii  Garden,  Ur.  Jo*bB 
Grant. 

Procurtlori  in  Dtftnct. — Mr.  Jamet  Per- 
goaon,  Ur.  Henry  Home,  Mr.  Alexandtr  Lock- 
hirt,IMr.  George  Sinclair,  Mr.Charlea  Hamilton 
Gordon,  Mr.  John  Stewart,  Mr.  Gilbert  Elliot, 
Ur.  David  Dah'ymple,  Mr.  William  Binning, 


Tbe  Pannel  having,  : 


cable  to  a  claui* 


Dg,  agreeaiili 

paaau  the  li 
parliament,  iniitled.  An  Act  for  takiugaway 
andaboliibingthe  heritable  iurinlictiona  in  that 
pari  of  Great  Britain  called  Scotland,  ace. 
giien  in  to  the  clerk  in  writing  a  ligned  account 
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upon  him,  in  order  to  tbe  defince  of  that  city, ' 
U  a  time  when,  if  be  bad  obacrvod  a  contrary  ' 
cmdoot,  there  waa  ai  leaat  a  high  probability, 
that  the  city  might  have  been  preaerred  from 
fidlioginto  the  hands  of  the  rebda  :  and  in  fact 
tbo  aanw  did  fall  into  their  baodi,  in  m  very 
Aange  and  tntpicioua  manner,  by  a  party  of 
the  nbela  entering  tbe  city  at  the  Nether^w 
prat,  early  in  the  morning  of  Tuesday  ihe  irth 
of  September,  1T4S,  when  that  port  waa 
piatded  with  nothing  more  than  a  leijeant'i 
command  of  the  city-gnard,  and  waa  opened 
to  auSer  a  hackney-uoach  to  go  out,  which 
bad  jnst  retnmed  from  bringing  back  the  ae- 
Gond  deputation  aeot  by  the  aaid  Archibald 
Stewart,  and  other  magiatrales  aud  coiudllora 
oT  Edtnbu^b,  to  ibe  Prelender'a  son :  all 
which  roiafortanef  were,  in  great  meaanre, 
wwiog  to  tbe  miacondnct  of  tbe  aaid  Archibald 
Stewart,  and  aerred  to  brinir  a  heavT  calamity 
ta  the  tnty  of  Edinburgh,  and  tbe  kingdom  m 
geaeral ;  at  leaat,  at  the  lime  and  place  afore- 
mM,  be,  the  aaid  Archibald  Stewart,  being 
latd  proTOit  of  the  dty  of  Edinbutgb,  waa 
bighly  fauky  or  negligent  in  the  execution  of 
Urn  oDice,  at  a  time  of  public  danger  and  open 
tiAellion  against  hia  mqesly.  And  ftx  prormg 
that  the  aaid  Archibald  Stewart  waa  guilty  at 
■fbreaiid,'  there  woald  be  produced  againil 
Um,by  wayoferideneo,  beaidet  very  credible 
wiiiiuaw,  oertaia  docuiacnti  in  writing,  which 


auch  objectiona  or  defences  nihj«ned,  as  he 
raa  advianJ  to  make  at  hia  trial ; 

And  the  aaid  libel  being  thia  day  openly  read, 
and  foil  debate  tbereu|>an,  and  upon  the  aaid 
iigned  account  of  matlen  offset,  and  beada  of 
defences  given  in  for  the  pannel,  io  presence  of 
the  paunel,CDurt  and  jury, 

"  The  LordtCommiMiooers  of  Justiciary,  in 
respect  of  the  importance  and  difficulty  that 
may  occor  in  this  caae,  and  by  virtue  of  the 
power  reserved  to  them  in  the  said  act  of  par- 
liament, ordain  both  parlies  to  give  io  Informa- 
tions to  their  lordships,  and  the  clerks  of  court ; 
Ihe  puranera  to  give  in  their  Informations 
agaioat  Monday  tbe  90lh  inaUnI,  at  six  o'clock 
at  night,  and  ibe  procurators  for  the  pannel  to 
give  in  theirs  against  Friday  thereafter,  the 
34lh  instant,  at  the  same  boor ;  and,  at  tbe 
particolar  desire  of  both  parties,  ordain  the 
clerks  of  court  tn  record  the  aaid  lolbrmttiona 
io  tbe  books  of  adjournal,  in  place  of  the  minnta 
directed  to  be  made  up  and  ingrone<1  in  tbe  said 
books  by  tbe  act  of  parliamenl ;  and  conlinne 
tbe  diet  in  this  cause,  and  the  aaid  Archibald 
Stewart  his  compearance,  upon  bit  bond  of  rs- 
oognisance  formerly  recorded,  till  Friday  the 
31st  of  July  current,  at  4  o'clock  aflemooo,  in 
this  place ;  and  ordain  parties,  witnesses  and 
assizes,  then  to  attend,  ea^  under  tbe  paina  of 
law." 
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For  bif  Majestt^s  Advocate  for  his  ^tajest^'s 
interest,  Pursuer, 

AOAIMT 

Archibald  Stewart  of  the  City  of  Edinbargh, 
Merduint,  and  late  Lord  Provost  of  the 
said  City,  Panoel  or  Defender.— July 
90,  1747. 

The  Libel,  at  the  punuer*«  instance,  ag[ainst 
Mr.  Stewart,  late  lord  provost  of  the  city  of 
Bdinburgb,  charges  him  the  iianoel  with  being 
guilty  of  ?ery  high  crimes  and  misdemeanouri, 
in  having  many  ways  acted  contrary  to  his 
duty,  when  he  was  chief  magistrate  of  the  city 
of  Edinburgh,  in  the  months  of  August  and 
September  1745,  u  time  uf  imblic  danger  and 
ouen  rebellion,  headed  by  the  iiilesl  son  of 
the  Pretender  to  his  majesty's  ciu\>n,  assisted 
with  troops  and  money  from  his  majesty's  ene- 
mies abroad  ;  at  which  juncture  the  panne], 
by  his  misbehaviour,  suffered  the  city  of  £<lin* 
burgh,  with  the  cannon  and  arms  therein,  as 
well  as  other  supplies  of  various  sorts,  to  fall 
into  the  hands  of  ihe  rebels,  in  mttuilevt  viola- 
tioD  of  the  trust  and  duty  of  his  office.  This  is 
the  general  charge  against  the  pannel,  which 
is  in  the  libel  more  particularly  specified,  by  a 
deductiuo  of  many  particqiar  instances  of  mis- 
behaviour alleged  against  liim  in  support  of  that 
general  charge,  which  particulars  it  is  unne- 
cessary here  to  repeat ;  but  for  thetn  the  pur- 
iuer  begs  leave  to  refer  to  the  libel  itself. 

The  pannel  having  been  duly  served  niih  a 
copy  of  this  libel,  did  firet  of  all,  iu  pursuance 
of  the  late  act  of  parliament  for  abolishing  the 
heritable  jurisdictinus  in  Scotland,  &c.  give 
in  to  the  clerk  of  court,  the  day  before  his  trial 
was  to  come  on,  signed  bv  one  of  his  counsel, 
his  account  of  the  ficts  relating  to  the  matters 
charged  upon  him,  together  with  the  heads  of 
certain  objections  and  defences  which  he  makes 
to  the  libel,  and  therein  says,  *<  That  he  is  not 
guilty  of  all  or  any  of  the  neglects  or  misbeha- 
▼iours  laid  to  his  charge,  and  that  there  is  no 
ground  for  supposing  bim  disaffected  to  the 
^vernment,hut  much  to  the  contrary  ;  and, 
m  particular  he  avers,  that  his  conduct,  upon 
occasion  and  at  the  time  of  the  late  retiellion, 
will,  upon  proof,  afibrd  the  strongest  evidence 
of  bis  real  attachment  to  the  government ;" 
and  farther  says,  upon  the  several  matters 
charged  against  him, 

In  the  hrst  Article,  "  That  he  thwarted  no 
measures  that  were  proposed  that  seemed  legd 
and  ejCptdient ;  that  wncre  any  doubts  or  diffi- 
culties occurred,  either  as  to  the  le|;ality  or  ex* 
I^iency  of  any  particular  proposed,  some  of 
which  seemed  rather  to  be  intended  as  a  snare, 
he  delivered  his  opinion  with  a  becoming  free- 
dom, submitted  his  reasons  to  the  council  or 
committee,  and  heartily  went  into  whatever 
they  revived,  after  taking  advice,  in  points  of 
greatest  importance,  with  those  who  bore  the 
highest  offices,  both  civil  and  military,  that 
were  at  the  time  in  this  town.*' 

As  to  the  second  Article  of  the  indictmenti 


Mr.  Stewart  sayd,  « That  the  proposal  made 
for  associating  a  body  of  volunteere  was  a  point 
of  so  much  delicacy,  as  most  justify  him  for 
desiring  advice  as  to  the  legality  of  what  was 
thereby  proposed.  That  so  soon  as  the  ma- 
gistcatea  found  they  could  safely  go  into  the 
proposal,  the  Lord  riovost  readily  acquiesded, 
and  shewed  a  willingness  to  have  it  carried  into 
execution ;  and  that,  upon  every  occasion,  he 
behaved  towards  them  with  the  utmost  civility." 

As  to  the  third  Article,  **  The  magistrates  of 
Edinburgh,  t\ith  the  rest  of  a  committee  ap- 
pointed by  the  council  to  provide  fur  the  defence 
of  the  town,  readily  listened,  and  cheerfully  re- 
ceived every  pro)»osal  that  appeared  calculated 
for  the  defence  of  the  town,  in  which  nothing 
was  by  them  delayed  ;  and  the  execution  of 
thesu  matters  was  committed  lo  proper  persons, 
chosen  nud  appointed  for  that  purpose  by  the 
council  and  committee."  11*? dops  liirlhtrsay, 
*•  That  the  guns  were  char;^cd  in  the  proper 
time,  and  all  endeavours  used  to  supply  the 
town  \%ith  pro|»er  gunners." 

The  Provost  does  in  like  manner  say,  "  Tlial 
what  is  loosely  charged  in  this  article  of  the  in- 
dictment, of  his  having  refused  the  propusali 
of  those  who  were  .^f  aluusly  affected,  is  not 
well  untlerstood  :  Every  conversation  was 
freighted  with  a  proposal,  many  of  them  contra- 
dictory, and  some  of  them  from  sinister  mo- 
tives; such  particularly  was  the  proposal  men- 
tioned in  this  Article,  which,  if  sincerely  meant, 
ought  to  have  lieen  proposed  in  council,  which 
never  was  done." 

As  to  the  fif\h  Article,  «  The  Provost  thinks 
he  behaved  kindly  to  every  man  who  came,  or 
pretended  that  he  came,  to  the  assistance  of 
the  town ;  and  denies  the  instance  charged  in 
the  libel,  nor  can  be  imagine  that  it  was,  or  can 
be  presumed  an  affront,  althon^h  he  had  of* 
fered  the  putting  sir  Robert  Dickson's  volun- 
teers in  the  way  of  receiving  pay,  supposing 
that  to  have  been  the  fact." 

As  to  the  sixth  Article,  **  Mr.  Stewart  as- 
preiiends  there  can  be  no  crime  in  it ;  for  be 
did  communicate  the  messacre  by  Mr.  Alves, 
imme<liately  aHer  he  received  it,  to  the  gentle- 
men of  the  council,  u  ho  were  of  opinion,  that 
the  message  delivered  hy  Mr.  Alves  ought  not 
to  be  divulged,  for  fear  of  intimidatinjr  tbe  in- 
habitants; and  soon  after  he  waited  of  the 
then  Lord  Advocate,  to  impart  that  affiur,  and 
get  his  advice  what  ought  to  be  done,  and,  con- 
form to  the  advice  then  given,  cooHniited  the 
said  Andrew  A  Ives,  so  soon  as  he  underetoo4 
that  it  was  lawful  and  proper,  and  there  was  no 
criminal  delay  in  committing  him.'* 

As  to  the  seventh  Article,  *^  Mr.  Stewaif 
says,  that  the  meeting  in  the  New  Church  Irio 
was  not  in  consequence  of  any  petition  de* 
livercd  him  by  the  inhabitants,  which  pethm 
was  never  once  under  consideration  of  thn 
committee,  nor  did  he  order  tlie  alarm-bell  In 
be  rung  to  convocate  the  inhabitants.  Denies 
that  he  ever  refused  to  admit  any  dragoons  into 
the  town ;  Lut,  on  the  contrary,  he  expressed  n 
willingness  to  receive  theui)  providuig  tkiej 
were  sent." 
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As  to  the  eijflith  Article,  *'  Mr.  Stewart  re- 
fiufics  lliat  ho  receiveil  or  gave  or«l4irt»  to  read 
any  letters  froiu  Uie  Pre  tender,  or  that  he  gave 
orders  in  consequence  of  any  such  letters ;  aoy 
deputation  that  might  have  hecn  sent,  was  the 
cfl'ect  of  the  i'ear^  t^f  the  inhabitants,  who  liad 
more  of  the  government  of  the  to\rn  at  that 
time  than  the  magistrates.'' 

As  to  the  nioth  Article,  **  The  fDluoteers 
carried  their  arms  to  the  castle  without  apply- 
ing to  Mr.  Stewart  for  his  orders^  and  hei^bre 
lie  understood  the  town  to  be  in  a  defenceless 
sUtc." 

As  to  the  tenth  Article,  Mr.  Stewart  says, 
**'  Thai  it  was  the  sense  of  the  committee  the 
provost  should  give  no  orders ;  and  be  belief  es 
It  will  a')ppear,  that  .the  messenger  from  Mr. 
Quest  was  told  he  was  at  liberty  to  spike  up  the 
/cpnoout  if  the  general  thought  proper ;  nay,  he 
farther  believes  the  messenger  wss  farther  told, 
ibat  he  should  be  shewn  where  the  cannon 
were.  Mr.  Stewart  does  not  remember  that 
miptain  Dalziel  was  ordered  to  have  but  a  third 
^f  bjs  guard  on  duty,  but  believes  that  the 
fsboJe  guard  at  that  time  were  not  in  a  condition 
i»  do  duty,  after  the  fatigue  they  bad  previr 
pMfly  undergone;  the  inhabitants  bad  utfote 
t^is  time  resolved  uot  to  stand  upon  their  de* 
fence ;  the  Provost  remembers  nothing  of  the 
iin)ers  said  to  have  been  given  to  the  traiaed- 
bai)ds,  but  believes  the  contrary  will  be 
proven," 

As  to  the  eleventh  Artiele,  the  Provost  re* 
peats  the  first  part  of  his  Answer  to  tlie  prer 
ceding  ^^icle,  and  says,  **  That  if  any  of  tlie 
city  arms  fell  into  the  hands  of  the  rebels,  it 
mqst  have  proceeiled  from  various  unavoidable 
caqseq,  but  cannot  be  imputed  to  any  fauU  of 
JUr.  litewart." 

A«  to  the  twelfth  Article,  m  Mr.  Stewart  is 
conftfl^t  there  must  appear,  upoq  his  part,  a 
zealous  attachment  to  th^  interest  qf  the  gQ- 
¥crnmeut,  by  the  uniformity  of  his  conduct 
fr^Mn  the  commenoement  of  tlie  rebellion,  until 
tUe  time  that  the  town  fell  unhsppily  into  the 
rebels  bands ;  for  such  is  and  must  be  the  na« 
tural  construction  of  his  unwearied  application 
|p  ev^y  part  of  his  duty,  and  upon  considering 
the  proposals  made  by  him  in  council,  with  the 
directions  given  to  those  that  acted  under  bin.'' 

From  this  account  of  the  Provost's  conduct, 
ii\  r?l9ttion  |o  the  matters  charged  upon  him, 
)4t  defencep  agaiasi  the  libel  are : 

«<  t.  That  the  whole  of  the  Charge  is  laid  in 
%  mannar  too  ktose  and  general  to  be  past  to 
^  IsMMRledge  of  an  assise." 

«*  9.  That  the  tacts  thereiB  contained  arc 
fiikw  iniscffwresentedt  or  in  their  nature  not 

M9«  IVl  noer|[or  in  poiaitof  judgment,  if 
M^  Ifciliff  of  thai  kind  shall  apacar,  ought  to  be 
iMMte.  the  fquDdatian  of  a  crimlaal  pnicecutkin, 
g^liiriiHy  thit  hr  wan^yoQeofacQtmmittBn, 
mA  Mted  ky  tbeis  dirnntton." 
.  Bifw?  the  puraucr-  proceed  to  recite  thn  ar* 
fPHMoti.  ttvn  wese  ofierod  on  ^half  ef  ^e 
liMiit  iiiwppwrl  ol  tlwm  ^■nesi  nbwi  tho 


triaroame  on  in  the  Ckiurt  of  JusUciary  on 
Monday  the  13ih  current,  together  with  the  re* 
plies  made  on  the  part  of  the  pursuer  to  these 
defences,  he  sluUl  liere,  for  the  better  under- 
standing of  the  true  merits  of  the  case,  firat  of 
all  brienv  set  forth,  without  any  argument,  the 
principal  facts  which  occurred  ataikl  about  the 
time  hbelled,  such  as  he  believes  can  be  proved 
to  be  true,  either  by  aulhentio  wrhings,  or  by 
parole  evidence. 

[8dd  August  1745.  Council  Record.]  The 
Ix>rd  Provost  produced  in  council  a  letter  from 
one  of  his  majesty's  principal  secretaries  of 
state,  by  direction  of  the  lords  justices,  bearing 
date  ISth  August  1745,  ^ving  him  notice, 
*'  That  they  had  received  mtelligeoce  that  the 
Pretender's  son  was  already  landml,  or  intended 
to  land  in  Scotland,  and  recommending  it  to 
bim  the  Lord  Provost  to  exei-t  his  care  and  vigv> 
lance  on  tliis  occasion,  and  make  use  of  suck 
precautions  as  he  should  judge  necessary  for 
mreserviog  the  public  peace  within  the  city  of 
Edinburgh.''  And  produced  also  a  copy  of 
bis  answer  to  tliat  letter,  bearing  date  17tb  of 
August,  promisiog,  ta^er  alia,  *'  not  to  sit 
down  in  security,  but  to  keep  a  watchful  eye, 
in  order  to  present,*  as  far  as  iiossible,  every 
thmg  that  might  disturb  the  •  peace  of  this 
city ;"  of  which  answer  the  council  approved. 

The  same  day  the  council  resolved  to  levy 
and  raise  the  number  of  thirty  centineli  to  be 
added  to  the  eity>guard,  and  recommended  to 
the  Lord  Provost  and  magistrates  to  direct  aiid 
ordain  the  captains  and  subalterns  of  tbe  train* 
ed- bands  to  make  op  full  lists  of  the  persons 
belonging  to  their  several  companies,  and  to 
report  the  aaHie  to  tbe  magistrates  against 
Wednesday  then  next. 

At  the  same  time  another  order  was  mad% 
for  directing  the  coostaUea  of  the  city,  to  ssako 
out  lista  of  all  the  inhabitants  and  residenteis 
within  their  several  bounds  and  districts,  and 
that  they  be  diligent  in  inquiring  and  finding 
out  what  alirsn^rs  nsaj^  happen,  iiroai  time  to 
time,  to  come  within  this  city,  and  kNigo  withhi 
tbeir  seteral  districts ;  and  that  all  inn-keepem, 
sfaUilers,  and  others,,  who  lodge  and  entertaia 
strangers,  sbouM  from  time  to  time,  and  as  oft 
as  any  strangers  shall  lodge  with  tbem,  give  in 
to  the  captain  of  tbe  city-guard,  a  note  of  tbeir 
names  and  desii^nations  at  tbeir  arrival,  and  of 
the  time  of  their  departure  from  thence,  and 
order  tbe  captain  of  the  goaid  to  report  to  tbo 
magistrates  in  writing,  every  mornmg,  lists  of 
tho  particolans  that  abould  be  delivmd  in  to 
them  by  the  inhabitants. 

[Tuesday,  Attgnst  n,  174^.]  Tbeso  vsso- 
lutioos  wero  repwlod  by  the  Lord  Prosost,  and 
tbe  other  magistratsfl^  with  the  osavssoer  of 
the  trajdes,  to  a  mostiny  of  sohstantial  and  vssll> 
afiected  burgesses,  wbiok  it  bad  been  pvopossd 
to  summon  to  ghre  sdvics  on  the  ptesent  oeca* 
sion.  This  propsssl  was  SMide  to  the  Lord  Pro* 
Host  on  the  Saturday  ptooeding,  being  tbe  94tb 
of  that  BMmtb,  by  a  citizen  of  Edinbnrgh,  wb» 
bad  been  s^bs  tuno  a  magistrate^  and  Md  been 
oowmisMonwl  \fj  other  welMJbeted  ^fimmmU 
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nropow  socb  meeting  to  the  Prorott,  as  had 
DC<:n  formerly  practisfsd  on  important  occasions, 
anil  wbicb  he  represeotedl  as  what  thev  judged 
necessary  at  this  time,  in  order  to  take  mea- 
sures i'or  putting  the  city  in  a  postare  of  de- 
fence. This  proposition  tlie  Provost  receired 
at  tirn  with  a  sneer  or  laugh  ;  but,  upon  the 
other's  pressing  him,  as  heing  the  opinion  and 
the  wish  of  many  substantial  burgesses,  and 
what  had  Ixien  formerly  practised  on  the  like* 
occasion,  the  Provost  at  last  consented  that 
there  should  be  such  meeting,  but  said  it  oould 
not  be  that  day,  being  Saturday,  as  many  of 
the  burghers  would  Im  out  of  town  ;  and  ac- 
cordingly it  was  not  held  till  the  Tuesday  fol- 
lowing. 

At  this  meeting,  which  was  held  in  the 
New  Church  Isle  at  five  o'clock  in  the  after- 
noon, consisting  of  a  great  number  of  the  most 
respectable  burgesses,  of  andonbted  loyaltv  to 
■his  majesty,  thev  unanimously  approred  of  the 
ateps  already  taken,  and  offered  their  ad? Ice  as 
lo  the  farther  steps  to  be  taken,  and  particu- 
larly •*  That  the  city  should  be  forthwith  pat 
in  a  postare  of  detenoe,  and  n  body  itfmtm 
nisecf  and  armed  for  the  defence  thereof  and 
the  serrice  of  the  govemnient.''  The  former 
of  these  conid  be  of  little  ose  without  the  latter ; 
and  to  the  latter  the  Provoat  objected,  that  the 
same  would  be  treasonable  or  dl^l»  without 
npedal  warrant  from  the  crown.  They  replied, 
that  if  a  warrant  was  ncoessarf ,  that  mignt  be 
applied  for  and  obtained.  Then  the  Profost 
•aid,  that,  supposing  they  should  get  a  warrant, 
lie  doubted  much  if  money  could  be  raised  by 
■nbscription  for  paying  them.  To  which  last 
olijectioa  it  was  answem  by  some  cttiaens  of 
considerable  wealth  and  credit  there  present, 
that  they  were  ready  to  nndertake  and  oblige 
themselTes  to  find  money  to  pay  a  reoiment  ror 
three  months.  Upon  this  it  was  resofred,  that 
n  committee  should  be  named,  out  of  the  ooun- 
dl  and  of  the  other  burgessesy  to  eoiisalt  with 
and  take  the  advice  of  the  lord  jnstiee  clerk, 
and  snch  of  the  other  judges  as  ooold  be  fbnnd 
in  town,  and  his  m^esty'a  advocate  and  aoK- 
dtor,  with  rmrd  to  what  farther  atepa  the  ma- 
ffistrates  amf  conncil  and  commonity  oooM 
tagally  take  for  preserving  the  peace  of  the 
city,  and  contributing  to  defiaat  the  designs  of 
the  rebels ;  and  next  daj  the  conncil  named 
their  committee  aooordingly ;  the  reeuU  of 
which  was,  that  applicatam  was  made  to  his 
n^esty,  in  order  to  remove  all  doubts,  for  his 
special  warrant  and  liceocc  to  raise  each  re- 
giment. 

[Saturday,  AogM  51,  17i5.]|  Advice  was 
Teceived  at  Edinburgh,  that  sir  John  Cope, 
with  the  troops  under  his  command,  instead  of 
■larohing  directly  to  the  rebels,  as  he  bad  pro- 
posed, and  was  expected,  had,  upon  his  mardi 
at  Dal  Winnie,  the  place  where  the  Fort  Angus- 
lus  and  laverness  roads  meet,  marched  foreward 
towards  Inverness,  wheiebv  the  rebels  were 
BOW  got  to  the  southward  of  the  long's  army, 
when  there  was  no  force  lef^  to  oppose  their 
WMhiif  footbwanl  where  4h^  siouM  tUnk 
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fit,  which  gave  no  small  alarm  to  the  citiea  of 
Edinburgh  and  Glasgow^  aad  all  the  country 
to  the  aonthward  of  the  nvcfta  or  friths  of  Forth 
and  Clyde. 

fMooday,  September  8.]  The  conncil  of 
Eoinburgh  ordered  the  town  •guard  to  be  aug- 
mented to  the  full  number  of  126  men,  oflieers, 
Serjeants,  and  drums  included. 

[  Bodem  die.  The  deceast  Mr.  Mac  Laorin*s 
Journal.]  "  The  accounts  fVom  the  north  be» 
coming  more  and  more  unfhvourable,  abova 
twenty  gentlemen  of  known  good  aifcction  to 
lib  majesty  and  the  goremment,  met  at  Mrs. 
Clark's  tavern,  and  agreed  to  apply  to  the  Lord 
Provost,  that  be  would  give  orders  for  potting 
the  town  in  as  good  a  state  of  defence  as  pos- 
sible with  all  expedition.  It  was  complained 
of  in  this  meeting,  that  an  applwation  which 
had  been  made  the  week  before  to  his  lordship 
had  not  met  with  doe  encouragement,  but  that 
the  persons  who  wailed  on  his  kirdship,  and 
their  seal,  bad  been  ridiculed,  aad  made  the 
subject  of  insipid  jokes.  The  company  (how- 
ever) resolved,  that,  whatever  discouragements 
they  might  meet  with  from  those  whMc  doty 
it  was  to  have  animated  tbcm,  they  shoura 
meet  frequently,  and  promote,  to  the  utmost  of 
their  power,  whatever  may  tend  to  the  defence 
of  the  town :  In  the  mean  time  they  appointed 
two  of  their  nnmber,  a  gentleman  who  bad  for- 
merly been  a  baily,  and  Mr.  Mac  LAurin,  to 
wait  on  the  Provost  next  morning,  with  a  ge> 
neral  instruetkm  to  beg  he  would  see  to  the 
defence  of  the  tovm,  and  ofler  their  assislance ; 
and  three  particuhur  instractkms,  1st,  That  ha 
wouM  order  makin|[  moulds  for  bullett^  it  Iwt- 
ing  been  found  on  trial  that  all  in  the  shops  had 
been  booffht  up  of  lata  by  cadies,  (or  link  hoys) 
who  bad  been  sent  fbr  them.  2dl^,  That  the 
sluice  of  the  North  Loch,  by  which  the  water 
issues  fbsm  it,  should  be  shut  and  secured,  that  it 
might  fill  U|i.  Sdly,  That  thej  should  propose 
to  bis  kirdsbip  the  inaking  a  distinction  betnixt 
the  inhabitants  of  known  good  'affection,  aad 
such  as  were  suspected,  when  he  came  to  hi- 
trust  them  with  the  town's  arms,  and  take 
proper  measures  tliat  the  city  should  not  he  In 
danger  from  within,  as  (hsd  been  taken)  hi 
17U. 

*'  Lord  Profost  did  give  a  satlslhctery  an* 
swer  to  the  two  first  of  these,  but  as  to  the 
third,  he  did  not  give  the  satisAction  desired  ; 
but,  af)er  a  good  deal  of  reasonuir,  ha  sakl. 
that,  if  the  town  came  to  be  attackady  he  wonn 
so  fsr  make  a  distinction  as  to  intrust  the  lown^ 
arms  with  the  most  substantial  hw^hcis ;  he 
said,  that,  if  a  thousand  men  had  a  mind  to  gel 
into  this  town,  he  couM  not  sea  haw  ha  canki 
hinder  them.  In  answer  to  thb,  tha  BMibtf 
of  trades-huls  in  Edinburgh,  of  tha  ganttafMai 
who  would  associale  lo  save  tha  town,  the  on* 
the  HighhuMhnrs  had  alwaf* 


in  attacking  stone- walls,  their  waiil< 
and^being  ill-armed,  with  tha 
would  be  got  from  the  dngaoDS,  hi  aUproMbi- 
litj,  were  myed:  it  was  fuislady  o«f  Mmf 
ssBiiihiiig  was  wguiails  taiaftiha 
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•f  Ibe  tovn,  to  dif eit  the  ioefny  from  ooroiag' 
Uuo  way,  aod  to  raise  a  spirit  io  the  country. 

**  To  this  he  anaweredy  that,  to  pretend  to  do 
when  wo  coold  do  little,  was  tu  expose  us  to 
ridicule.  Other  dtscooraipaip  expressions  were 
used ;  but,  at  the  end,  he  said  he  would  be 
gkMl  of  adrice  from  sensible  burghers,  and  hare 
regard  to  it." 

TThursday,  September  5th.]  «'  Little  mate- 
rial past  till  September  the  5th,  when  the  same 
•onpany,  with  some  addition  of  other  {g^entle- 
nen,  met  at  the  same  place;  and  now  the 
daoger  appearing  more  imminent,  they  entered 
into  au  aasociatiiin,  as  volunteers,  to  scnre  for 
ibedefapceof  thecity  at  tlie  hazard  of  their 
lives  and  fortunes,  under  the  direction  of  the 
Lord  Pro? ost.  This  was  signed  by  all  present,and 
hy  a  hundred  before  twelve  the  next  day.  They 
appointed  some  of  their  number  to  present  this 
to  the  Lord  Provost,  In  desire  they  might  be  al- 
lowed tochuse  their  officers,  and  that  be  would 
apply  to  general  Guest  for  arms  to  them :  they 
were  likewise  ordered  to  intreat  that  the  para|iet 
of  the  town-wall  might  be  cleared,  which,  in 
many  places,  had  been  stopt  up  with  stone  and 
limo  to  prevent  smugglinijf;  that  stairs  should 
be  Blade  for  getting  up  to  it  at  proper  distances; 
that  cannon  should  be  got  from  the  ships  to  he 
placed  on  the  flanks  and  gates." 

This  spirit  for  potting  the  town  in  a  posture 
of  defence  was  so  generally  prevalent  amongst 
the  well-afleoted,  and  even  tlie  least  warlike 
part  of  the  inhabilanu,  that,  of  this  date,  a  re- 
praaentation  to  the  Lurd  Provost,  magistrates 
Mid  oonndi,  was  signed  by  the  principal  and 
professor  of  divinity,  and  twelve  more  of  the 
naioiaters  of  the  city  of  Edinburgh,  of  whom 
tlio  total  number  is  sixteen,  so  that  three  only 
were  absent  or  wanting ;  which  representation 
oala  forth,  that  thev  have  seen  and  considered  a 
potition  to  their  lordship  and  honours,  sub- 
ooribed  by  a  considerable  number  of  the  inha- 
bitaata  of  this  city,  wel^affected  to  his  noajesty'a 
poraoQ  and  government,  prayuig,  thai  the  city 
may  be  put  in  a  proper  poature  of  defence 
IkgBinat  the  common  enemy ;  that  they,  the 
mioiatera  of  Edinburgh,  judged  it  their  duty 
to  teatify  their  hearty  approbation  of  such  de- 
sign, and  their  firm  resolution  to  promote  the 
aamo  io  their  sphere  and  station,  and  thereby 
engage  cheerfully  to  contribute  for  defraying 
the  oeocsaary  expeoce  with  their  fellow-citizens. 

The  ministers  were  as  good  as  their  words 
•s  to  this  article;  for,  out  of  their  moderate 
etipends,  they  joined  iu  suhMMribiug  for  the 
pay  of  one  hundred^  men  out  of  the  thousand 
proaaasd  to  be  raised.     . 

The  Lord  Provost,  however,  fbuad  also  ooa- 
■idamhlB  diflficaltiea  as  to  the  legality  of  this 
neaaonb  which  was  pressed  upon  hin,  of 
raiaiBg  the  volunteers,  and  did  not  give  way 
to  it  until  he  had  first  one  signed  opinion  of  his 
MiyBity'a  advocate  and  solicitor,  **  That  it  was 
lawful  for  tlie  magistratea  to  authorize  the 
anbooribevt,  and  other  well-aflfected  inbabitaots, 
to  take  op  arma  in  defence  of  the  city,  and 
pippfri  or  the  gOTtrvuutnit*"    And  the  Provoft, 


it  seems,  not  being  fblly  satiafied  with  this  opt* 
nion,  there  was  subjoined  to  it,  and  signed  by 
the  Mime  gentlemen,  a  farther  opinion,  [Eodem 
die,  Sept.  6th.]  •*  That  it  was  lawful,  and  not 
treasonsble,  for  the  msgistrates  to  comply  with 
the  desire  of  the  said  Petition  of  the  volun* 
teers." 

[Mr.  Mao  Laurio*a  Journal.]  The  Lord 
Provost  declared  now,  and  always  afterwards, 
**  That  he  would  insist  on  the  privilej^es  of  his 
office,  and  did  not  leave  the  nominauon  of  the 
officers  to  the  volunteers,  but  allowed  them  to 
make  up  a  list  of  30  or  40,  or  more,  from 
which  he  would  chuse  them.  He  walked  with 
some  of  the  magistrates  and  volunteers  about 
a  part  of  the  town-wall ;  he  then  said,  he  could 
not  see  but  if  9,000  men  bad  a  mind  to  get 
into  the  town,  they  most  succeed ;  after  look- 
ing at  a  part  of  the  wall,  he  desired  Mr.  Maa 
Laurin,  one  of  the  volunteers,  to  take  the  trou- 
ble to  make  a  plan  of  it ;  which  he  promiseil 
to  do. 

"  It  waa  thought  proper  to  draw  up  an  arti- 
cle of  news  concerning  this  association,  to 
encourage  others  to  join,  and  rouze  the  lethar- 
gick  spirit  of  the  country :  after  it  was  written, 
it  was  thought  decent  and  dutiful  to  aliew  it 
to  the  Profoat;  the  words.  That  this  proposal 
waa  accepted  by  the  Ijord  Provost,  were  al- 
tered by  nim ;  he  would  have  it,  that  the  Lord 
Provost  acquiesced  in  this  proposal.  This  aU 
teration  was  muoh  regretted  by  those  who 
were  sincerely  zealous  in  this  cause,  being 
sensible,  that,  in  so  critical  a  time,  more  than 
acquiescing  was  requisite  in  the  magistrates,  to 
animate  the  burghers,  and  foreseeing,  aa  it 
happened,  tliat  the  trades  would  not  be  warm 
when  the  magistrates  were  so  cool.  The  vo- 
lunteers however  soon  rose  to  400.  The  ex« 
pences  of  the  works  proposed  were  much  talked 
and  complained  of,  at  thia.time  and  after- 
wards.** 

[Saturday,  Sept.  7th.]  The  Lord  Provoii 
moved  in  council,  that  an  Addreis  should  be 
drawn  up  and  presented  to  his  majesty,  whiob 
was  unanimously  agreed  to  ;  and  accordingly 
a  very  dutiful  address  was  made  out  and 
signed  ;  and  that  same  day  it  was  resolved  in 
council  to  authorize  the  magistrates  and  con- 
veener  to  employ  persons,  with  all  possible 
speed,  to  put  tne  city  in  a  posture  of  defence^ 
and  particularly  the  walls  thereof. 

[Eodem  die,  Sept.  7th,  Mr.  Mac  Laurin'a. 
Journal.]  **  The  pla»i  of  the  wall  was  medei 
ready,  and  presented  to  the  council  al  aix 
o'clock ;  the  weak  places  were  pointed  oat,, 
and  what  was  most  necessary  to  bedeaepro- 
poecd.  The  Lord  Provost  desved  aa  estimaia 
might  be  made  of  the  expeoce  ;  but  it  waa 
answered,  tliat  it  could  not  easily  be  doner  and 
would  require  time.  It  waa.  pvopoaed  the 
flanks  should  be  first  Uken  care  of,  aa  the 
time  which  the  rebeb  wooki  take  to  eome  t^ 
Edinburgh  was  necertaio  ;  that  the  doing  aa 
imsch  as  we  could  did  not  hinder  the  capita* 
lating,  if  necessary ;  that  there  was  a  doubia 
chance  ftff  raliil^  either  froai  sir  John  Cope» 
3L 
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or  the  Dutch,  so  that  holding  out  one  day  or 
two  tiiii^ht  save  the  town ;  but  that  dispatch 
was  necessary  above  all  things,  and  all  the 
workmen  that  could  bo  got  ought  to  be  em- 
ployed." 

[Uuiiilay,  Sept.  8th.  Mr.  Mac  Laurin's 
Journal.]  **  The  workmen  cleared  a  part  of 
the  jNirapet ;  hut  the  number  was  very  small 
for  this  dav,  and  indeed  for  the  whole  week, 
till  8epteiuber  15th.  Of  tliirf  complaints  were 
made  wery  night,  but  to  Uitle  or  no  purpose ; 
sometimes  there  were  only  two  dozen,  when 
there  ought  to  hare  been  as  many  hundreds ; 
for  now  the  rebels  were  at  Perth.  It  was 
found  that  the  parapet,  when  cleared,  was  too 
narrow  in  several  places,  and  that  it  was  ne- 
cessary to  add  to  it  by  scaffolding.  This  was 
done  in  some  places,  but  so  few  men  were  c..h 
ployed,  that  in  othera  it  was  not  executed." 

[Monday,  Sept.  9tb.  Council  Record.]  The 
Lord  TroYoet  produced  in  council  a  sigo-ma- 
nual  from  his  majesty,  addressed  to  the  lord 
nroTOst,  magistrates,  and  towD*couiicil  of 
Edinburgh,  reciting:  *<  Thatithad  been  repre- 
sented to  his  nmcaty,  that  the  lord  proroit, 
magistrates,  town-council,  burgesses,  and  others 
of  tne  city  of  Edinburgh,  from  their  mat  loy- 
alty and  affection  to  nis  person  and  gOTern- 
ment,  were  at  this  juncture  willing  and  ntAy 
to  raise  and  mamtain,  at  their  own  proper 
charge  and  ezpence,  by  Toluntary  snbocription 
and  contribution,  1,000  foot  for  the  detence 
of  the  said  city  and  the  support  of  his  goyem- 
ment,  and  that  they  were  desiroas  of  obtain- 
ing his  royal  licence  and  authority  for  the 
•ame :  his  majesty  does  grant  the  same  ac- 
cordingly ;  and  does  farther  ordain  and  com- 
mand, that  the  said  1,000  men  shall  be  under 
the  direction  of  the  lord  provost,  magistrates 
and  town-council  of  Edinburgh." 

Thb  warrant  having  been  read  and  consi- 
dered by  the  magistrates  and  council,  **  They 
appointed,  as  a  committee,  the  present  and  old 
magistrates,  conveener,  deacons  Lauder  and 
Porleous,  or  any  five  of  them,  the  Lord  Pro- 
vost being  always  one;  and,  in  case  of  his 
absence,  any  nine  of  them  to  be  a  quorum,  to 
consider  what  is  most  proper  to  he  done  upon 
thb  occasion,  for  levying;  the  said  1,000  foot, 
and  particularly  to  take  in  the  subscriptions  of 
■nch  of  the  inhabitants  as  are  willing  to  contri- 
bute for  levying  and  maintaining  the  said 
1»000  fbot,  with  their  proper  officers  to  be 
named,  for  the  purposes  mentioned  in  the  said 
•igii-manaal,  for  tne  space  of  three  months 
alter  they  shall  be  so  inlisted  ;  as  also  to  con- 
sider what  is  proper  to  be  done  farther  for  the 
safety  of  the  city,  and  for  support  of  the  go- 
vernment; which  committee  shall  meet  at 
the  Goldsmiths-hall  twice  each  dav,  at  the 
hours  of  eleven  in  the  forenoon,  and  four  in  the 
afternoon ;  and  recommended  to  the  said  com- 
mittee to  keep  a  book,  into  which  all  their 
proceedings  and  aciings  shall  be  regularly  in- 
grossed,  to  the  end  the  same  may  1^  reported 
to  the  council  from  time  to  time. 

"  And  the  magistrates  and  oooncil  neoiinate 


and  appoint  the  Lord  Prp^oat  to  be  oolonel  and 
commander  of  the  said  1,000  fbot,  with  power 
to  his  lordship  to  conduct  and  direct  them, 
and  the  otiier  ofticers  who  shall  Jie  named  to 
command  under  him,  as  the  cooneil  shall 
think  proper,  or  as  the  exigencies  of  matiera 
shall  require." 

[Eodem  die,  Sept.  9th.  Mr.  MaeLaurin*9 
Journal.]  "  The  work  went  on  but  skiwly ; 
some  uf  the  embrasures  in  the  flanks  for  the 
cannon,  and  in  the  curtain  for  the  musque- 
teers,  were  opened." 

[Kodem  die.]  **  A  letter  wss  delivered  to 
the  Lord  Provost,  signed  by  three  old  provosts, 
Dnimmond,  Mac  Aulay,  Osbum;  and  three 
old  bailies,  Nimmo,  BUckwood,  Wilson ;  on 
behalf  of  themselves  and  the  other  volunteers, 
praying  his  lordship  to  apply  to  the  com- 
mander in  chief  for  800  stand  of  arms ;  and 
that  he  would  appoint  a  pbce  where  tlie  vo- 
lunteers might  be  instructed  in  the  use  of  the 
firekick  ana  bayonet." 

[Sept.  10th.  Council  Record.]  «<  The  coun- 
cil apiMMnted  Allan  Bums,  late  of  the  lord 
Rothes's  regiment,  to  be  adjutant  to  the  1,000 
foot  commanded  by  the  Lord  Provost,  which 
were  now  levying,  and  recommended  to  hie 
lordship  to  And  out  proper  persons  to  be  offi- 
cers, to  command  each  hundred  men  ander 
his  lordship."  , 

[Bodem  die.  Mr.  Mac  fjaurin's  Journal.] 
"  A  scheme  of  what  was  most  necessary  to  he 
done  was  drawn  up  by  a  volunteer  above- 
mentioned,  and  shewn  to  general  Guest,  and 
at  his  desire  to  an  old  officer  of  the  dragoons  ; 
bein«?  sjpproved  by  him,  it  was  presented  to  the 
Lord  Provost.  It  was  insisted,  that  a  high 
house,  whwh  rakes  a  part  of  the  wall  near  the 
PMter-Row  port,  should  be  possessed  by  a 
party,  and  a  ootumunicatu)n  made  from  the 
wall  to  the  house,  to  relieve  or  bring  off  the 
men  as  occasion  might  require ;  but  this,  so 
much  insisted  on,  was  not  yielded  till  Sep- 
tember 16th,  when  captuin  Murray  approved 
of  it ;  and  then,  though  it  was  begun,  there 
was  not  time  to  finish  it. 

**  Unhappily  at  this  time  the  elections  of 
their  deacons  so  much  employed  the  trades, 
that  few  came  to  work  on  tfaie  wall ;  and  it 
never  appeared,  that,  after  repealed  cora|ilaints, 
proper  antbority  was  emptoyed  to  oblige'tbem 
to  work  m  this  time  of  the  greatest  danger." 

The  Lord  Plovosl  rep<Nled,  That  he  had 
procured  from  general  Guest  an  order  to 
David  Lyon,  store-keeper  of  the  castle,  to  de- 
liver to  his  lordship,  or  nla  order,  open  receipt, 
two  hundred  muskets,  bayonets,  aira  cartonnh  - 
boxei,  and  the  like  nnnber  of  flints,  with  one 
barrel  of  powder,  and  an  equal  proportion  of 
ball,  which  are  to  be  distributed  among  tli« 
gentlemen  volunteers. 

The  council  ako  aothorised  the  bailies  of 
Potter-Row  and  Portsburgh  to  give  receipts 
for  sixty  staud  of  arms,  to  be  by  them  distri- 
buted amongBt  tiie  inhabitanta  on  proper  te- 
ceipts. 

The  cooneil  appoiote4  the  nepectif  e  den* 
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cooa  to  mke  choice  of  tix  pmoot  oat  of  each 
ol'  their  incorporatitas,  to  be  giFen  in^  the 
council  OB  ^Fridoy  next,  that  out  of  the  same 
lists  of  six,  three  may  be  chosen  by  the  coun- 
cil, to  the  effect  the  corporations  may  elect 
theijr  sereral  deacons  for  the  year  ensuing. 

[Eodem  die.'  Sept.  lltb.l  The  Committee 
•boYo- mentioned,  appointed  by  the  council  on 
the  9th,  met  for  the  first  time,  the  Lord  Pro- 
Tost  present,  when  they  Va?e  their  opinion 
conoeminff  some  things  to  be  done  for  the  ve- 
fNuration  of  the  walb,  that  die  same  should  be 
forthwith  execnted  so  fiur  as  hitherto  undone. 

[Eodem  die.  Mr.  Mac  Lanrin^s  Journal.] 
<*  fekmie  cannon  were  got  from  ships ;  and  it 
haYmg  been  earnestly  recommenifed  to  the 
Lord  PtoYost,  that  some  hand  granadoes 
should  be  got,  and  the  city-guard  and  Yolun- 
teen  taught  to  use  them,  a  message  was  sent 
to  the  g^eral,  and  by  him  to  the  oMtle ;  but  it 
was  answered,  That  they  had  not  abure  two 
huDdred,  and  could  not  snare  them.  Afler- 
wards,  howcYef,  one -of  tne  Yolunteers,  sur- 
■  prised  that  there  should  be  so  few  in  such  a 
garrison,  so  well  proYided  with  stores,  made  a 
Yiait  to  the  castle,  and  was  told  by  the  store- 
keeper, that  he  had  fire  times  that  number, 
and  was  desired  to  tell  the  ProYOSt,  that  he  had 
a  hundred  at  his  senrioe,  if  he  had  a  mind  for 
them.  The  message  was  delirered,  but  die 
granadoes  nerer  a  ppeared .  We  found  twenty- 
three  that  had  lien  in  a  chest  since  1715,  in  the 
t»wn*8  armoory,  but  they  were  never  eza- 
niMd. 

<*  A  ditch  that  had  been  ordered  at  .Wallace's 
Tswer,  had  been  carried  on  right  for  some 
jttBBe,  but  was  afterwards,  by  some  mistake,  or 
had  adYioe.  cast  on  the  wrong  side  of  the  dyke. 
This  day  thb  was  stopt,  and  a  remedy  proposed, 
k«t  not  executed  for  want  of  time. 

««  [SeptembOT  IS.  A.  M.]  The  Committee 
aboYe-named,  came  to  some  farther  resolutions 
•bout  fortifving  the  citr- walls,  and,  inUr  aUa^ 
veoommended  to  Mr.  mac  Lanrin  lo  no  along 
with  the  tradesmen  to  explain  the  tenth  articfe 
of  his  memorial,  in  relation  to  the  putting  the 
wall  at  Leith-Wynd  m  a  better  posture  of 
Mtoce.'* 

[Committee's  Record.]  In  pursuance  of 
the  Lord  Provost's  recommendation,  the  Com* 
mitlse  resolved.  That  it  be  recommended  lo 
woant  of  the  city-ffuard,  Edinbargh  regiment, 
wmi  gentlemen  volunteers,  that  they  do  learn 
the  exercise  of  throwing  the  hand  granadoes. 

«« [Eodem  die.  P.  M.]  The  Committee 
raolve,  llbat  the  conncil  should  invite  those 
who  have  any  quantities  of  grain  at  Leith,  or 
other  parts  near  to  the  town,  to  bring  the  same 
into  this  dty,  to  bo  lodged  in  the  city's  gra- 
naries, to  bel»pl  theiein  firom  the  enemy,  reat- 

<*  [September  13.  Council  Record.]  The 
IVovost  reported,  That,  on  the  19th  current,  he 
had  given  receipt  lo  the  store-keeper  of  the 
caatlo  Ibr  a  hundred  mnakets,  bayonets,  and 
cartoneh-boQMa,  with  half  a  barrd  of  powder, 
md  Ml  in  fiefitlMMH  ibr  the  oat  of  tiM  voIm- 


teers  of  this  citv ;  and  also  that  he  had  given 
receipt  for  two  hundred  stand  of  more  arma  to 
the  use  of  the  city's  regiment 

"The  proceeding's  of  the  Committee  for 
levying  the  city-regiment,  and  forwarding  the 
necessary  steps  to  be  taken  for  the  safety  and 
defence  of  the  place,  named  the  0th  current, 
were  read  over,  and  unanimously  approv^  by 
the  council,  which  recommended  to  the  Com* 
mittee  to  continue  in  their  diligence." 

The  council  then  proceeded  to  make  the 
short  leets  for  the  election  of  new  deacona; 
after  which  there  is  nothing  entered  in  the 
council  record,  till  the  18th  of  September,  the 
day  after  the  rebels  got  possession  of  the  town» 
when  there  were  some  proceedings  relating  to 
the  aDMual  election,  which  did  not  take  effect. 

JLEodem  die.  Minutes  of  the  Committee.] 
'<' The  Lord  Provost,  and  other  members  of  the 
committee  present,  recommended  to  bailie 
Robert  Baillie,  and  his  committee  upon  the 
public  works,  and  such  of  this  committee  a 
pleased  to  attend,  or  any  three  of  them,  bailie 
Baillie  being  always  one,  to  see  the  whole  par- 
ticulars contained  in  the  former  minutes  fully 
executed,  without  loss  of  time,  and  to  take  the 
advice  and  direction  of  such  proper  persons 
without  doors,  as  they  shall  judge  nece§sary 
for  executing  *  the  whole  particukrs :  with 
power  to  ihe  said  committee  to  press  such 
workmen  as  shall  be  judged  proper  for  com- 
pleting the  whole  works  £ffore  specified. 

**  [September  IS.  Mr.  Mac  Laurin's  Jour- 
nal.] The  day  of  the  election  of  the  deacons 
there  was  very  little  done  on  the  wall ; '  the 
deacons  could  not  be  got ;  some  bouses  in  St 
Mary's  Wynd,  that  had  large  windows  into 
the  town,  were  shewn  to  some  magistrates,  and 
afterwards  to  the  Provost :  but  no  orders  were 
given  about  them.  This  day  the  carriages  of 
Uie  cannon  were  examined,  and  any  necessary 
reparation  ordered. 

"  [Saturday,  September  14th,  Committee 
Record.]  The  Lord  Provost  in  the  committea 
reported.  That  he  had  this  day  signed  an  order 
for  payment  of  1,000/.  aterling  to  the  receiver 
general,  t9^  account  of  the  cess  due  by  the  city. 

<<  The  Committee  resolve,  That  the  cess 
books,  and  thooe  br  which  the  annuity  and 
Door's  money  is  coliected,  shall  be  transported 
mm  the  several  collectors  offices  to  the  castle 
of  Edinburgh  for  preservation ;  and  the  Provost 
fVrote  a  letter  to  general  Preston,,  the  governor 
of  the  caatle,  praying  him  to  receive  the  said 
books,  and  keep  them  for  the  use  of  the  city.'* 

This  is  the  laat  entry  made  in  the  re^^ster  of 
the  proceedings  of  this  committee,  which  does 
not  appear  to  nave  met  again  after  thu  Sator- 
day  the  14th. 

**  [Bodent  die.  Mr.  Mac  Laurin's  Journal.] 
Little  work  on  the  walls  and  scnSbldings,  the 
cannon  were  all  proved  and  the  shot  ffift  resdy. 

«*  [Sept.  15.  dil.  Journal.]  The  Lord  Pro- 
vest  lirought  csptain  Murray  to  town  to  give 
hia  advice,  and,  not  till  this  day,  he  ordered 
some  works  within  the  gates,  which  were  be- 
gun immediately.    There  were  more  men  edi- 
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ployed  thii  day  than  em  before  ;  tnd  efery  I 
body  teemed  to  exert  themeeUes :  but  the  Lord 
Proiroet  ha? ing*  oever  named  th^  field-officers 
to  the  volonteers,  tb^y  were  now  nine  inde- 
pendent oompanies ;  and,  npon  a  motion  to  |po 
out  with  colonel  Gardner,  they  anhappily  di- 
vided in  opinion,  which  produced  aome  heat 
amonflfat  them.  A  most  unlucky  m^^\  was 
pilcheil  on  to  call  them  to  their  arms,  the  ring- 
ing;  ol'the  fire  hell «  which  never  tails  to  raise  a 
pannic  in  Edinburgh.  This  happened  in 
time  of  divine  service  ;  the  churches  obmiseed 
in  confusion  snd  terror :  and  this  was  the  first 
appearance  of  fear  in  the  place :  this  signal 
ought  not  to  have  been  proposed  or  allowed  by 
the  magistrates  at  such  a  time,  the  rebels  not 
being  far  from  us. 

'*  This  day  most  of  the  cannon  were  carried 
to  the  flanks,  and  in  this  as  much  regard  as 
possible  was  had  to  the  weakest  places ;  so 
that  there  were  three  nn  Ht.  Mary's  Wvnd, 
which  raked  it.  About  six,  one  oftbe  volun- 
teera,  with  the  chief  of  the  bombardiers,  came 
to  the  Provost,  to  have  an  order  to  load  them  ; 
he  kept  them  waiting  till  eight,  and  then  de- 
aired  another  to  sign  the  order  tor  him.  They 
begun,  though  in  the  night;  but,  after  they 
came  to  the  Hristo  port,  they  were  obliged  to 
wait  from  half  an  hour  after  ten,  till  near  one, 
for  want  of  a  centind  to  place  on  the  loaded 
gun,  though  they  sent  messages  ft>r  centinek 
to  the  guard  and  council.  This  put  a  stop  to 
tlieir  progress  that  night ;  the  gims  were  all 
loaded  with  small  shot,  and,  as  they  flsnked 
the  curtains  and  gates,  it  was  the  more  dan- 
gerous to  leave  them  without  centiueb  daring 
all  that  time,  while  the  rest  of  the  wall  was 
guardeil,  and,  <  All  is  well,'  was  heard  go  round 
reguiariy  ;  there  were  no  centinels  from  Bristo 
port  to  the  West  port,  but  one  or  two  below." 

On  the  evening  of  this  15th  of  September, 
when  the  rebels  were  within  a  few  miles  of  the 
city,  and  it  was  apprehended  that  they  might 
have  come  up  to  it  during  that  niffht,  it  was 
resolved  at  a  meeting  with  the  Lord  Provost,  and 
others  of  the  council,  with  the  captains  of  the 
volunteers,  that  700  men  should  be  upon  duty 
all  night,  to  guard  the  walls  all  round  the  town, 
who  were  to  consist  of  400  trained  bands,  40 
of  the  new  nwiment,  100  volunteers,  90  se- 
oeders,  40  Da&eith  volonteers,  30  excise-offi- 
eers. 

[Monday,  September  16.  Mr.  Mac  Lanrin's 
Journal.]  **  The  works  went  on  cheerfully 
till  four  or  five  at  night ;  a  work  was  thrown 
up  to  defend  tbe  pass  to  Momitresay,  some 
gates  were  shut  op,  some  DMre  cannon  were 
got,  and  carried  to  the  bastions  and  gates; 
we  were  told  that  only  5  gunners  were  got  at 
one  o'clock,  but  were  promised  that  pains 
•honld  be  taken  to  get  more. 

'*  Betwixt  two  and  three  o'clock,  some  bur- 
ghers were  said  to  be  carrying  about  for  Biri»« 
scriptions  a  petition  to  the  magistrates,  praying 
tbe  town  should  capitulate.  The  alarm  bdog 
great  at  the  West  port,  the  guns  there  were 
loadodf  and  the  other  works  pniticd  on,  wlhtt 


tbey  were  almost  finished,  when  aa  aoeooDt 
came,  that  a  meeting  in  the  New  Choreh  bad 
atrreed  to  capitukite.  One  of  the  veloBteera 
called  for  the  Provost,  to  know  what  was  to  bo 
done  to  the  cannon ;  but  was  told,  thst  bio 
lordship  had  not  time  to  speak  to  him»  Tbo 
call  of,  *  All  is  well,'  dkl  not  go  roood  the  wall 
tliis  night  as  the  formeri  and  the  town  seeosod 
to  be  quite  off*  iu defence;  the  volaofeccra  do« 
liverod  their  arms  Into  the  castle.*' 

Here  Mr.  Mac  Laurin's  Jooroal  ends,  which 
is  all  in  his  own  hand-writing ;  and,  as  hm 
was  himself  a  volunteer,  and  served  the  town 
as  a  chief  engineer,  to  def  ise  and  direct  iim 
methods  of  mtifying  the  same ;  as  ho  was« 
person  of  great  and  eminent  abilities,  of  exoeUeM 
judgment  as  well  as  great  learning,  and  of  per- 
fect probity  and  veracity ;  as  he  had  opportn- 
nity  to  know  all  tlie  lactt  which  he  relateOy  and 
which  he  set  down  in  writing  reoently  after 
they  happened,  with  great  distinctness  and 
precision ;  and  as  the  pursuer  has  reaaon  Id 
believe  that  his  relatioQ  will  be  eonfirmed  by 
the  testimony  of  living  witnesses,  he  haschoseo, 
in  this  dcdnction  of  the  tacts,  in  order  to  make 
the  charge  and  the  defence  better  onderatood, 
to  make  ose  of  the  very  words  of  professor 
Mac  Lauriu,  as  the  most  accorale  and  geooina 
rehuion  of  the  fiwta  that  could  be  madei  so  ftr 
1^  be  goes. 

The  events  of  Monday  the  IGth,  whea, 
after  so  much  preparation  for  a  defence,  the 
city  of  Edinburgh  was  in  effect  snrrenderady 
and  opened  its  gates  to  the  rebels,  were  various^ 
and  deserve  to  be  more  luiuutely  recited,  la 
the  morning  of  that  day  provoat  Stewart  re- 
ceived a  message  from  tbe  camp  of  the  rebda, 
which  was' delivered  to  him  by  Andrew  Aires, 
writer  to  the  signet,  importing.  That  the  diy 
of  Edinburgh  would  be  ill-treated  by  tfaeas, 
onless  it  should  be  readily  or  apeemly  ear- 
rendered.  U|KMi  receiving  which,  the  rravosi 
did  not  commit  the  sud  Andrew"  Aires  ta  pri- 
son, neither  did  he  ffive  aotioe  of  this  iacidcat 
to  any  other  of  the  king'a  offioers,  cavil  or 
military,  nor  did  he  so  much  as  advise  at 
charge  Mr.  Ahrea  to  forbear  repealing  or  re- 
lating that  message  of  his  in  the  town,  who 
went  directly  from  the  Provest  to  the  stiaat, 
and  repeated  his  story  to  a  carcle  of  people  wllS 
came  round  him,  amongst  whoia  otie  geaflar 
man  advised  Mr.  Alvea  to  go  and  tell  what  be 
had  been  relating  to  hb  aiyesty's  Adrocsiet 
upon  his  doing  which,  ibe  Adfocala  advissB 
the  Lord  Provost  to  commit  Mr.  Aires  to  pri- 
son, which  waa  now  done  too  late,  to  praesnl 
the  disckising  or  spreading  the  thi  ssHiiiai 
message  which  he  had  brought. 

About  two  o'clock  in  tbe  -afleraasa  of  tfast 
dsy,  a  petitMo  was  set  on  fool,  wbieb  wss  pal 
into  the  Lord  Provost's  hands  about  three,  ad^ 
dressed  to  the  lord  provost,  magistnalas  aad 
oooncil,  and  entitled,  Repiesentataoo  of  iN 
under-subscribing  inhabitants  of  the  city  ef 
Edinburgh,  and  it  is  signed  by  48  ptrswif, 
setting  forth,  "  Thai  btiag-  Mply  aibolBd 
wiibaseasaaf  ifae  psaidaager.iowbislNba 
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«itj  »  prMcntljr  expMcd,  by  a  rebtlliout  army 
■larcliing  ap  therelo  io  onler  to  attack  it,  and 
beinify  at  the  same  time,  aeoaible  of  our  ioa- 
bility  to  make  aucb  a  dtfeoce  aa  with  aoy  pro- 
kabihty  may  defeat  their  dengo  of  eateriiig 
Ike  samet  without  endaogeriog  the  livea  aoid 
properties  of  the  inhabitoota,  aud  expotioff  the 
cky  to  rapine  aod  plander,  in  tiie  e?eoto?  our 
bang  obliged  to  aurreuder,  and  that  there  ta 
but  amall,  if  any  prospect  of  aatistance  from 
Ike  military ;  tberefofa  praying  them,  who  are 
Ike  gOFemors  of  the  city,  that,  before  they 
caoM  to  any  reaolution,  either  of  defending  or 
giving  up  tba  town,  they  will  call  a  meeting 
af  all  the  principal  iohabitanta  and  beritora  at 
preaentin  the  place,  to  consult  with  them  what 
la  proper  to  be  done  in  an  affair  of  so  great  im- 
portaoce.'' 

About  the  ?erv  time  that  thb  petitioo  was 
mag  forward,  a  fetter  was  aignad  by  the  Lard 
Provost,  together  with  his  maieaty'a  AdFOcato 
•■dSolkntor,  addressed  to  the  nonoorable  liea* 
teoaat>general  Guest,  in  tlie  words  foUowing: 
«»  Bdinburgh,  16th  September  1745.  Sir,  We 
•re  of  opinion,  that  it  would  be  for  his  majea- 
ty'a  service,  that  one  hundred  of  the  dragoons 
i&ould  be  ordered  in  to  the  town  of  Bdinburgh, 
Io  amist  in  defending  this  town/' 

A  little  aft^r  this,  and  betwixt  the  houra  of 
Ibree  and  four  of  the  afternoon  of  thia  day, 
Ur.  Walter  Groset  waa  sent  by  the  lord  justice 
derk  to  the  Lord  Provost  of  Ediidiurgh,  to 
know  whether  he  the  Provost  intended  to  de- 
Icod  the  town  or  not^  to  prcas  the  defence  there- 
of, and  to  assure  kirn,  tmt»  if  he  reaolfed  to  do- 
feod  it,  not  only  the  100  dragoons  he  bad  ap- 
plied for,  but  as  manj  more  aa  be  pleaaed  to 
deaire,  ahould  forthwith  be  ordered  in  to  hia 
aaaistance,  Mr.  Qroaet,  in  hia  way  to  Edin- 
kttrgh,  met  the  Lord  Advocate  coming  from 
Ika  town,  and  having  acquainted  bim  with  the 
meaiige  lord  jnatice  clerk  kad  aent  by  bim 
Groeet  to  tke  Provoat,  he  the  advocate  approved 
thereof,  and  desired  Mr.  GroaeC  to  make  all 
posasible  faaate  in  delivering  the  same,  and 
gattiag  the  Provoat's  anawer. 

Mr.  Groaet  found  tke  Lord  Piravoal  iii  tke 
CMdamitka-kall,  delivered  to  him  tke  akove 
OMangt,  and  inaisted  for  a  direct  anawer,  and 
tkaty  to  prevent  miatakea,  tke  aame  might  be 
pot  in  writiiig ;  which,  after  some  cpoveraatioo 
•B  Ike  siil;|c«l,  the  Provoal  gave  him  in  writ- 
iogv  directed  to  tke  lord  luivocate  and  tke 
kra  jnatice  clerk,  in  the  following  worda: 
•«  You  know  the  conncila  J  waa  witiicaa  to : 
Waa  1  to  deaire  his  outieBty's  troops  to  come 
into  Ike  town  now,  1  might  oe  upbraided,  after 
that,  for  having  laid  a  aaare  for  hia  miyeaty'a 
Ibreea;  abouhl  I  refuae  tkem,  1  may  aAer- 
warda  be  aeetiaed  for  tamely  delivenng  up 
ike  town  of  Ediabargb  :  I  dcsure  jfour  lord- 
ekipe  to  be  explicit,  and  toll  nae  whether  it  is 
joor  opinion  or  not  ikey  akoold  cone  in ;  and 
Mod  your  or<ters  in  writing." 

Upon  Mr.  Graeet'a  leoeiving  tkis  anawer^  he 
told  Ike  Loid  Preveal.  Ikal  ke  kad  akeady  aa- 
kiaiH  Ikai  il  vat  Ike  bid  joilifle  cwd^'e 


opinion,  that  tke  town  sboiiM  be  defended,  and 
tbattherelbre  he  must  anawer  for  theeooae- 
queaces  of  this  unnecmary  delay ;  and  as  for 
the  lord  advocate's  opinion,  that  bad  already 
been  given  in  writing  an  hour  or  two  before, 
when  be,  afong  with  the  Lord  Provost  bimaelf, 
had  signed  a  letter  to  general  Guest,  reqneat- 
ing  100  dragoons  to  assist  in  defendbg  Ike 
city. 

About  four  o'clock  in  the  afternoon,  that  is» 
about  au  hour  after  the  petition  above-redted 
waa  presented  to  tlie  Lorcl  Provost,  praying  for 
a  general  meeting  of  the  iohabitanta,  toconnill 
or  deliberate  with  the  magistrates  aod  cooncil« 
whether  to  defend  or  give  up  the  town ;  anck 
meeting  was  accordingly  held  in  the  New 
Church  Isle,  the  Lord  Provost  beii^  in  tke 
ckair,  and  presiding. 

At  tkis  DMeting  there  happened  to  be  preaeal 
aome  of  the  reverend  minislem  of  tke  ct^  ef 
Edinbura^by  and  some  other  peiaone  ef  knowa 
good  aflSctioB  to  kis  miyesly  and  kia  govcm* 
ment,  according  to  wkoae  ooeervation,  tke  for 
greater  part  of  tke  peraona  Ikere  assembled 
were  reputed  ef  a  quite  contrary  ckaracter  | 
and  indeisd  it  waa  impracticable,  at  Ikb  meet- 
ing, to  gather  the  true  aenae  of  the  dthnaa  ui 
general,  supposing  it  had  been  now  aeaaooable 
or  fit  to  ^liberate  in  a  popular  aasembly ,  wbe- 
ther  to  give  up  or  pursue  the  defence  of  the 
city,  for  which  hitherto  ao  many  preparationa 
had  been  making,  because  the  greater  pert  of 
the  meal  substantial  and  well  afiected  bor- 
gssase,  who  were  in  arms  as  volnnteera.  had  ne 
notice  of  thia  meeting,  or  the  intent  of  it,  and 
could  not  possibly  attend  it,  bemg  at  that  very 
time  onder  arms  with  their  respective  officers, 
waitinr  for  erdera  from  the  Lord  Provoal  or 
colonel,  in  what  manner  they  ahoold  be  dis« 
posed  of,  or  act  for  the  defence  of  the  city. 

At  the  meeting  thus  assembled,  and  thus 
coaspoaed,  the  general  cry  was  for  giving  ap 
the  city  without  making  any  defence ;  and  Ike 
reverend  Mr.  Logan  minister,  and  elkcra,  wke 
attempted  to  speak  in  oppoaitkNi  to  tkis  men* 
sore,  were  borne  down  witn  clamour  and  noiae. 

During  this  meeting  Mr.  Lindaay,  deputy 
secretary  of  war,  came  with  a  message  from 
goMfal  Ooesl  to  tke  Lord  Provoal,  upen  Ike 
general's  kearing  tke  rumour  tkat  tkere  waa  a 
meetii^  of  tke  inhabitaiite  to  ddiberate  about 
giving  up  the  town  to  the  rebels,  to  ask  the  Pro- 
1^  tf  he  continued  to  be  of  opinion,  that  lh« 
dragoona  should  ooase  into  tne  town.  To 
which  the  Provoal  anawcred,  That  he  would 
neither  bid  nor  forbid  them,  but  that  thegeoeral 
might  do  what  be  thought  proper.  Upon 
whidi  Mr.  Lindaay  very  naturally  aaked  him, 
kow  ke  came  toaoruple about  givmg  direetione 
cooccminff  the  dragoona,  when  he  bad  an  hear 
or  two  bttmre  asnt  a  written  reqoeel  to  the  ge- 
neral to  obtein  them.  To  whksh  the  Proveat 
anawered,  That  be  badoolyaigned  that  request 
alike  deaire  of  tke  Lord  Advocate. 

Towarda  the  ckiae  ef  Ikia  general  meeting, 
tkere  waa  brought  into  it.  In  a  manner  that  a^ 
peered aemevkelmytterieip, bemg baided  m 
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.Itoui  tbe  door,  fnmi  one  p«noa  to  •notber,  in 
the  cro^d,  a  leUer  ad({jre«ed»  for  Ihe  lord 
profott,  DiBgiftrates,  and  loifo-oouncil  of 
£dinburgb,  liipied  Gbarlei  P.  R.  bearing  date, 
From  oor  camp  tbb  16tb  September,  1745, 
and  in  tbe  foHowing  words : 

"  Being  now  in  a  condition  to  make  t>ur  way 
into  tbe  capital  of  bit  majeety**  ancient  king- 
dom of  SoDtland,  we  hereby  summon  yon  to 
receive  ns,  as  yon  are  in  duty  bound  to  do; 
and,  in  order  to  it,  we  hereby  require  you,  upon 
fooeipt  of  this,  to  summon  tbe  town-council, 
and  take  profier  measures  in  it  for  seeming  tbe 
pesce  and  quiet  of  tlie  citjjr,  which  we  are  ?  ery 
denrous  to  protect:  but  if  you  sufier  any  of 
4he  usurper's  troops  to  enter  the  town,  or  any 
of  tbe  cannon,  arms,  or  ammunition  now  in  it, 
whether  belonging  to  the  public,  or  to  private 
yersoos,  to  be  earned  off,  we  abaU  take  it  as  a 
feraach  of  your  duty,  and  a  heinous  odfcncc 
flgainBtlbe  king  and  us,  and  shall  reseat  it  ac* 
eoidingly.  Wa  pronuse  to  pvsoenre  all  tbe 
cighls  and  libeiiies  af  die  city,  and  the  parti- 
cular property  of  every  one  of  his  majesty's 
put^jads :  but  if  any  oppositioo  be  made  tous, 
me  cannot  answer  for  the  ceasequoaces,  being 
dimly  rcsohred  at  any  rale  to  enter  the  oHy ; 
and,  m  that  case,  if  any  of  tbe  inhabitants  are 
feand  in  arms  against  us,  they  most  not  expect 
to  be  treated  m  prisoners  of  war." 

This  letter  was  aot  read  out  in  the  ipen^ral 
nreting  in  the  church;  for,  as  aoon  as  the  sob- 
aeription  to  the  same  was  read,  the  meeting 
broke  up,  and  tbe  Lord  Prorost,  with  the  aiem- 
bars  of  council  there  present,  retorned  to  tbeir 
caanoil-ebamber,  where  this  latter  was  again 
produced  and  read ;  after  which  it  waa  mewed, 
or  affreed  to  by  the  Pro?  ost,  that  an  answer 
■houTd  be  sent  to  it,  which  was  accordingly 
sent,  first  by  one,  and  then  by  another  deputa- 
tion from  tbe  council,  who  went  out  to  the 
camp  of  the  Pretender's  8on,wbo  was  then  about 
two  miles  to  the  south-west  of  the  city,  upon 
the  water  of  Leith,  in  the  parish  ofCoUington. 
Tbe  return,  brought  in  writing,  to  tbe  fint  of 
these  deputations,  was  in  tbe  words  following : 

*'  His  roval  highness  the  Prince  Regent 
thinks  bis  Manifesto,  and  the  king  his  lather's 
Declaration  already  published,  are  a  suffi- 
cient capitulation  for  all  his  mi^iesty's  sub- 
jects to  accept  of  with  ioy.  His  present  de- 
mands are,  to  be  recei?eo  into  the  city  aa  tbe  son 
and  representatiTe  of  the  king  bis  father,  and 
obeved  as  such  when  he  is  there.  His  reyal 
bigbnesB  supposes,  that  since  tbe  receipt  of  his 
letter  to  tbe  Provost,  no  aims  or  ammonitioB 
have  been  suflered  to  be  carried  off  or  conoeaicd, 
iud  will  erpectapartienhur  account  of  all  things 
of  that  nature.  Lastly,  He  expects  a  positive 
lUMwer  to  this  before  two  o'doek  in  the  morn- 
iM,  otherwise  he  will  think  binMelf  obliged  to 
lake  measures  conform.  At  Grey 's-Mill,  16tb 
September,  1746.  By  bis  bighness's  com- 
mand, (Signed)  J.  MuamAT." 

It  is  proper  here  to  observe,  that  after  the 
iifflt  deputation  was  sent  out  to  tbe  camp  of  the 
Pretender^  aon,   aotwo  waa  brought  to  tba 
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Lord  Provost,  and  the  others  assembled  with 
him  ill  the  council  •  chamber,  that  sir  John  C<«pe, 
with  the  troops  under  his  command,  was  arrived 
off  Dunbar.  This  news  was  broi^t  by  Mr. 
Walter  Groaet,  who  brought  tbe  anginal  letteia 
from  Dunbar,  giving  notice  of  this  event,  to- 
gether with  a  Tetter  from  the  Lord  Advocate, 
who  was  then  atMusseHmrgh,  certifying,  that 
these  were  the  original  letters.  All  these  Mr. 
Groset  delivered  to  tbe  Lord  Provost  in  tha 
council -chamber;  upon  perusing  which  tba 
Pro?estsaid,  This  news  had  come  too  late,  te 
they  iiad  come  to  a  resolution  to  capitulata, 
and  bad  sent  a  deputation  to  tbe  camp  of  tka 
rebels  for  that  pnrpuee,  and  shewed  to  Mr. 
Groset  the  letter  above-recited  from  tbe  Pre- 
tender's son,  as  tbe  occasion  of  that  resolutioa, 
Mr.  Groset  then  proposed  to  send  afler  the  4a^ 
puties  to  bring  them  back ;  and  for  that  pur- 
pose another  member  of  the  council  waa  ae^ 
cordiugly  sent,  but  be  did  not  overtake  them. 

About  this  time  Mr.  Drummond  and  Mr. 
Mac  Aulay,  captains  of  the  volunteers,  and 
who  bad  Men  both  fonaerly  provosts  of  Edin- 
baivfa,  (as  the  former  now  is)  upon  beariag  of 
sir  John  Cope's  arrival,  came  to  the  council* 
boose,  and  insisted  that  the  defence  of  thetowa 
sboukl  be  now  resumed,  as  there  was  ao  near  a 
prea|iect  of  their  obtaining  relief,  and  iwopased 
tbe  ringwg  of  the  alarm-bell,  as  a  signal  %9 
bring  every  body  back  lo  their  posts. 

To  this  tha  Pkovoat  answered,  ThatbeaiBrt 
be  careful  of  tbe  blood  of  the  inbabitaats  $  aad 
that,  ascertain  of  their  number  bad  been  seat 
not  as  deputies  lo  trsat,  should  they  be  in  tba 
bands  of  the  rebols  whilst  the  alarm-bell  wm 
rung,  they,  the  depatios,  mifi^bt  be  ill  used  by 
the  rebeb ;  and  also  onped  ttie  foraser  olNeo- 
tMNM,  of  tbe  difficulty  and  danger  of  defending 
tba  town.  To  this  Mr.  Groset  replied.  That 
he  knew  tbe  situation  of  the  town  ao  well,  aad 
the  condition  of  those  who  were  to  ooine  against 
it,  who  bad  no  camion  and  few  arma,  that  be 
would  undertain  to  be  one  of  fifty  that  ahould 
defend  tbe  weakest  phioe  of  it,  titi  tbe  troops 
sl^ould  come  to  tbeir  relief.  To  which  one  if 
the  council  absenting,  the  Lord  Provoat  seeified 
to  giro  way  to  the  resolution  of  defendhig  tba 
town,  provided  general  Guest  would  agree  to 
let  them  have  fwn  the  eastle  what  arms  sboald 
be  wanted.  This  Mr.  Groect  undertook  to  pro- 
cure, and  went  directly,  accompanied  1^  pf^ 
vest  Contts,  one  of  the  ooonol,  to  general 
Guest  in  the  castle ;  wbo  told  him  lor  answer. 
That  he  wasfflad  the  Provost  bad  oomo  to  a 
reaolution  to  defend  the  town,  wbo  might  de- 
pend upon  the  ntoMiat  asristanee  that  ae  the 
general  could  give  them ;  and  that  as  aooo  aa 
me  city  arms'  should  be  put  into  proper  baads 
for  that  purpose,  what  ftrtberarroa  were  waal- 
ing  should  be  ready  to  be  delivered  to  them 
from  the  castle. 

Upon  their  return  to  the  Provost,  and  ro* 
porting  the  general's  answer,  Mr.  Groset  wal 
told,  "  That  aa  the  person  who  had  been  sent 
to  bring  back  the  deputies  bad  aot  overtakea 
thoB,  Uie  provdH  aiHl  caaftcilf  aa  they  bad  in* 
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tered  opon  a  treaty,  liacl  come  to  a  resolution 
nut  to  nefend  the  town.'' 

It  was  tben  proposed  and  insisted  on,  tliat 
the  cannon  and  arms'should  be  dt'ltvered  into 
the  caatlo.  For  answer  to  whicli  tlie  IVovost 
referred  to  the  letter  fVom  the  Pretender's  sun, 
and  oliserved  the  danger  which  the  town  would 
incur,  if  they  should  remo?e  their  arms.  To 
which  prof  ost  Drummond  replied,  That  if  they, 
by  givinc;  up  the  town,  assisted  the  rebels  with 
arms  to  nght  against  the  king's  troops,  would 
not  tliey,  upon  retaking  the  town,  be  apt  to 
look  upon  the  inhabitants  as  enemies,  and  use 
them  accordingly  ? 

After  receipt  of  the  above  answer  to  tlie  first 
deputation,  tne  council  agreed  to  send  out  a 
•econd  deputation,  in  order,  if  possible,  to  gain 
some  more  time.  The  answer  to  which  second 
waa  also  brought  in  writing,  though  not  sign- 
ed, as  the  former  was,  and  in  the  fullowmg 
words :  "His  royal  highness  has  already  ffiren 
all  the  assurances  he  can,  that  he  intends  to 
exact  nothing  of  the  city  in  general,  nor  of  any 
in  particular,  but  what  his  character  of  regent 
entitles  him  to:  this  he  repeats,  and  renews 
bis  summons  to  the  magistrates  to  receive  him 
as  snch.*' 

This  second  deputation  returned  to  Edin* 
burgh  early  in  the  morning  of  Tuesday  the 
17th  of  Hquember,  in  a  hackney-coach,  which 
entered  the  city  at  the  West  port,  and  set  down 
the  depmios  at*  Mrs.  Clark's  tavern,  where  the 
liord  Provost  and  others  of  the  council  were 
waiting  for  them,  to  receive  their  report,  and 
then  the  coach  drove  down  the  street  towardithe 
Cannongate ;  and  at  the  Netherbow  port,  which 
was  then  kept  by  a  Serjeant's  command  of  the 
city-guard,  the  gate  was  opened  to  let  out  the 
blaekney-cnarli,  and  a  body  of  rebels,  who  were 
waiting  without  the  ^ate,  headed  by  Sullivan 
tod  Lochiel,  rushed  m  at  the  gate,  and  became 
ft  once  masters  of  this  capital. 

The  rebels,  immediately  at\er  their  becoming 
masters  of  the  city,  seized  all  the  cannon,  arms 
and  ammunition  l>elouging  to  it ;  and  the  day 
fotkiwing,  being  Wedneway  the  18th,  they 
iaiued  a  proclamation,  requiring  all  persons  in 
the  shire  of  Edinburech,  forthwith  to  deliver  up, 
al  the  palace  of  I^ly- Rood- House,  all  the 
arms  and  ammunition  they  had  in  their  cus- 
tody, on  pain  of  being  treated  as  rebels :  and 
on  Thursday  the  19th,  they  sent  a  mesanage  in 
writing  to  the  city  of  Edinburgh,  requiring,  on 
pain  of  military  execution,  that  1,000  tents, 
fi;O0O  targets,  6,000  pairs  of  shoes,  and  a  pro- 
portional number  of  water  cantinea,  abould  be 
riimished  to  their  army  against  the  23d,  and 
promiaing  payment  as  soon  as  the  present 
Ironbles  should  be  over.  All  which  were  ao- 
cordinn^ly  furnished;  and  for  that  pnrpose  a 
tax  laid  Upon  the  inhubitants  of  Ss.  6d.  upon 
each  pound  of  their  real  rent,  within  the  city, 
Cannongate,  and  Leith. 

Thus  was  the  city  of  Edinburgh,  which  had, 
in  their  address  to  the  king  of  tne  7th  of  this 
very  month,  said  with  great  truth,  *'That  this 
citj  hatb  always  distinguished  itself  by  a  firm 


and  steddy  attachment  to  revolution  and  wbig' 
principles,  and  a  hearty  abhorrence  of  all  popisa 
and  arbitrary  government:  and  particularly, 
that,  during  the  rebellion  in  the  3'ear  1715, 
their  zeal  for  his  late  majesty  was  equalled  bj 
few,  and  surpassed  by  none ;  and, at  the  same 
time,  assured  his  present  miyesty,  that,  at  this 
time,  they  would  stand  by  him  with  their  lives 
and  fortunes,  and  emptor  every  power  they 
were  possessed  of,  and  alt  the  means  bis  ma- 
jesty should  put  in  their  hands,  to  disappoint 
the  attempts  of  France  and  the  Pretender." 
This  city,  which  had  given  so  many  reasons  to 
expect  better  things  of  it,  was,  after  mighty 
prejiarations  for  a  vigorous  flcfeiice,  thus  poorly 
delivered  up,  without  striking  one  blow,  to  an 
half-armed  rabble,  at  a  time  when  the  king's 
army  was  within  a  day's  march  of  the  city,  to 
the  great  discredit  and  reproach  of  the  city  it- 
self, in  the  eyes  of  the  world,  who  were  igno- 
rant of  the  particular  circumstances  and  cauws. 
of  so  strange  an  appearance,  to  the  hearty  grief 
and  sorrow  of  all  its  well-afl^ed  inhabitants, 
who  are  bv  far  the  greater  part  of  them,  to  the 
triumph  of  the  Pretender's  son  and  his  adhe- 
rents, to  the  ruin  of  many  unfortunate  per- 
sons, who,  by  thi.*f  appearance  of  success,  were 
encoiiragied  to  enpige  in  the  rebellion,  to  the 
real  and  high  detriment,  not  of  the  city  itself, 
only,  but  of  the  public ;  the  rebels,  by  this 
capture,  having  been  there  furnished  with  arms, 
tents,  and  provisions  of  all  kinds,  which  con- 
tributed chiefly  to  their  obtaining  the  victory 
at  Preston  Pans  a  few  days  after;  and  that 
again,  to  the  continuance  and  farther  progress 
of  the  rebellkin,  to  the  immcase  addition  to  the 
expeoce  of  the  public,  the  great  iutemiption  of 
commerce  and  credit,  the  progress  of  bis  ma- 
jesty's enemies  abroad,  ano  the  interruption  of 
the  internal  tranqnillily  of  this  kingdom,  until 
that  was  happily  restored  by  the  conduct  aiic) 
success  of  his  royal  highness  the  duke. 

It  was  natural  for  all  the  world,  at  first  sight, 
to  lay  the  blame  of  an  event,  which  has 
brought  on  and  contributed  to  so  many  and 
great  mischiefs,  princiimlly  on  the  Lora  Pro- 
vost of  Edmburgh  for  the  time,  being  the  chief 
magistrate  and  governor  of  the  city  ;  and  the 
question  now  brought  to  trial  Is,  Whether  be 
was,  or  was  not  guilty  or  culuable  in  his  de- 
portment in  that  blgh  office,  during  the  tnuis- 
actions  libelled,  and  above  more  particularly 
recited  f  Tbe  libel  charges,  that  he  was  guilty 
of  gross  neiglect  of  duty,  and  misbehaviour 
in  his  office  on  that  occasion ;  and  whether  ha 
was  or  not,  must  depend  upon  a  due  comparison 
of  the  duty  of  his  office,  with  his  actual  be- 
haviour, to  see  how  for  the  one  comes  up  to  the  ■ 
other,  and  wherein  he  was  alleged^  to  be  defi- 
cient ;  and  to  have  counteracted  his  duty,  the 
libel  fairly  and  particularly  sets  forth,  and 
thereby  gives  him  the  better  opportunity  to 
clear  himself,  if  he  be  able.*  ' 

Ui>on  the  libel  being  read  in  court  on  the 
13th  current,  and  the  pannel  being  asked  by 
theXoiirt,  as  <hual,  what  he  had  to  say  for 
himself,  h6  said,  in-eflect,  that  he  was  not 
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guilty,  and  that  his  conduet  upon  the  occasioo 
Ebelled,  bad  been  agreeable  to  his  dntv ;  and 
tbeo  left  it  to  bis  counsel  to  offer  and  make 
good  bis  defence  at  birge ;  of  whom  fire  wore 
aooordinf^y  heard  at  great  length,  and  the  sub- 
stance of  their  arguoients,  as  far  as  the  pur* 
auer  could  oboer? e  and  recollect  theniy  was  as 
follows : 

They  took  notice  that  the  pannel  had  already 
suffered  very  great  hardship  by  his  long  coo- 
finement,  tor  the  space  of  fourteen  months, 
widiout  being  brought  to  trial,  which,  to  a  man 
engaged,  as  lie  is,  in  considerable  trade  and 
business,  they  said  was  a  punishment  greater 
than  he  merited,  supposing  all  that  is  alleged 
in  this  libel  were  true.  'Fhey  said,  thai  tbe 
source  of  this  hsrd  u^age  was  the  malice  of 
certain  enemies  of  the  pannel  in  the  city  of 
Edinburgh,  who,  in  order  to  ruin  his  credit  and 
interest  in  ibb  city,  had  set  IbemseUes  to  find 
fault  with  hu  conduct  during  the  rebellion,  had 
industriously  misrepreseuted  that  conduct,  and 
raised  a  popular  clamour  against  him,  which, 
lia?ing  reached  the  seat  of  government,  had 
produced  the  seventies  he  has  already  met 
with. 

That  he  was  however  now  glad  of  an  oppor- 
tunity of  having  his  conduct  brought  to  trial 
by  the  certain  test  of  judicial  evidence, 
liopmg  that  he  would  now  be  declared  innocent 
upon  examination,  who,  by  popular  clamour, 
bad  been  pronounced  guilty  without  .exami- 
nation. 

At  the  same  time  it  was  also  urged,  though 
not  very  consistently  with  this  last  declaration, 
that  the  pannel  could  not  compelcotly  be 
brought  to  trial  at  all  in  this  court  upon  this 
libel ;  that  the  particular  statute  of  king 
James  the  second,  upon  which  it  is  laid,  was 
almost  three  hundreu  years  old,  and  was  gone 
into  desuetude ;  that,  whilst  it  was  in  force, 
it  was  never  meant  to  concern  any  more  than 
the  behaviour  of  magistrates  in  their  judi- 
cial capacity,  or  ordinary  administration  on 
such  occasions  as  commonly  or  yearly  occur, 
but  never  to  concern  tbe  extraordinary  office 
of  magistrates  in  time  of  war  or  open  rebel- 
lion, when  it  may  be  very  incident  to  them 
to  err  or  commit  mistakes,  as  many  an  boneat 
burgess  may  be  very  well  qualified  to  dis- 
char^fe  the  duty  of  provost,  or  other  magistrate 
of  his  burgh,  in  quiet  and  peaceable  times, 
from  whom  it  cannot  be  exjpedM,  that  in  such 
an  exigency  as  an  open  rebellion,  he  should  be 
able  to  act  tbe  part  of  an  expert  military  com- 
mander or  governor  of  a  town,  and  that  the 
deportment  of  the  Provost  on  such  occasion, 
could  not  be  tried  at  all  at  common  law ;  that 
it  was  an  improper  question  to  be  tried  by  a 
jury,  who  miffbt  very  properly  try  a  single 
issue,  as  whether  a  man  was  guilty  of  murder, 
robbery,  or  the  like,  but  very  unfit  to  give 
judgment  upon  a  series  offsets  relating  to  the 
deportment  of  a  pr6vost,  whether  it  was  or 
waa  not  agreeable  to  his  duty  ;  and  therefore  it 
was  said,  that  tbe  only  compet^t  method,  by 
ti^e  conttitutioD  of  this  kingdom,  for  trying  and 


punishing  trespassea  such  as  theae  alleged  In 
this  libel,  was  by  tbe  authority  of  the  kgisla- 
ture  itself,  in  such  manner  aa  had  been  prac- 
tised in  the  case  of  Alexander  Wilson,  who 
had  been  lord  provost  of  Edinburgh  at  the 
time  of  the  murder  of  captain  John  Pbrteous. 
It  was  farther  said,  by  way  of  more  fuirtico-^ 
Isr  answer  to  the  matters  charged  in  this  libel, 
that  the  same  contained  nothing  eriminal; 
that,  as  to  the  first  Article,  oencerniag  the 
raising  of  the  Edinburgh  regiment,  it  was  no 
crime  in  the  Provost  to  entertain  a  denbt  coa* 
earning  the  legality  thereof,  and  to  hesitate  to 
commit  what  he  apprehended  might  have  been 
treasonable,  and  that  he  was  justified  in  bis 
doubt  by  the  ablest  advice  given  for  applying 
for  his  majesty's  special  warrant,  which  was 
accordingly  obtained. 

That,  as  to  the  second,  concerning  the  to- 
lunteers,  be  iiad  the  same  reason  to  doubt  eon* 
oeming  the  legality  of  that  nseasure,  and^  it 
was  no  crime  in  him  that  he  could  not  perceive 
any  difference  betwixt  authorizing  a  nody  of 
armed  men  who  were  to  aerve  without  pay,  and 
another  body  who  were  to  receive  pay:  or 
tliat  the  one  might  be  authorixed  without  hia 
majesty's  specisT warrant,  which  had  been  od* 
vised  to  be  necessary  or  proper  in  respeet  of 
the  other ;  that,  more  particulariy,  aa  to  this 
Article,  the  Provost  had  reaaon  to  take  oflence^ 
that  the  nteasure  was  so  far  concerted  and  car- 
ried on  by  the  volunteers,  ss  that  they  brought 
him  a  petition,  signed  by  ninety  or  a  hundred 
persons,  without  his  privity,  or  previously  eon* 
suiting  with  him :  this  he  had  reaaon  to  ceo* 
aider  as  a  designed  neglect  and  insult  npeo 
him ;  and  yet,  as  soon  ss  he  was  advised  that 
the  thing  might  be  lawfully  done,  he  gave  way 
to  it ;  and  it  was  a  very  slender  drcumstanco 
to  be  charged  as  a  crime,  that  he  chose  to  have 
it  said  that  be  acquiesced  in  that  measure,  rap 
ther  than  that  he  heartily  approved  it,  or  that 
he  should  be  charged  with  a  defect  of  civility 
or  good  manners  towarda  these  volunteers. 

As  to  the  third,  concerning  the  repairs  of  the 
city  walls,  it  was  observed  in  general.  That  the 
Provost  was  not  tbe  sole  jierson  answerable  for 
any  slowness  or  defect  of  care  and  diligence  m 
this  respect,  though  he  had  been  singled  out| 
and  made  the  sole  object  of  this  prosecution. 
He  was  but  one  of  many,  who  behoved  to  act 
by  the  authority  of  his  council,  and  of  tbe  cons- 
niittee  appointed  to  take  the  special  direction 
of  what  concerned  the  defence  of  the  city  ; 
and  that  all  his  conduct  was  agreeable  to  the 
sense  of  these  two  bodies,  and  approved  by 
them,  and  without  them  he  could  do  nothing  ; 
for  that  the  king's  warrant  concemiug  too 
regiment,  being  addressed  to  the  lord  provoit, 
magistrates  and  council,  and  (as? ing  ordered 
that  the  regiment  should  be  under  the  directioB 
of  them  all,  and  the  council  having  appointed  a 
committee  for  that  purpose,  and  to  consider 
what  farther  should  be  done  for  the  safety  of 
tbe  city,  the  Provost  was  thus  limited  in  the 
legal  exercise  of  tbe  known  duty  of  his  ofiiee  ; 
thaty  however,  the  ComiAittee,  wlwitof  ho 
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was  Me,  Jiad  gifco  the  nwcBMiry  orders  f«r 
the  maiiiy  and  wmmiiia  for  impreniDi^  work- 
man Jmr  thai parpaie;  that  tba cannoD  upoo 
tiM  walk  were  ai^oally  loaded  oo  ^Sanday  ibe 
15tli,  and  applieatioDa  were  made  to  procure 
guaueia  for  maoafpnff  tbem. 

To  the  fearUi  Article  it  was  said,  That  do 
MepoMtioD  could  be  accepted  or  rejected  by  the 
Prvfoet  akMMy  bat  bj^  the  whole  oooocil :  that 
«■  to  the  propofition  in  the  Article  mentioned 
coneemii«^  the  trained  bandSi  of  the  pur|png 
that  body  of  dkaffected  or  aoipected  peraone,  it 
waatmethat  theProToetwasaYeneto  it,  and 
choae  rather  to  undergo  any  hazard,  than  take 
vpon  him  to  fix  anch  mark  of  infamy  upon  a 
vamber  of  hie  fellow-dtizenf,  without  any  cer- 
tain groond  of  charge  against  them. 

To  the  fiah  Article,  That  here  Mpln  the 
paonel  waa  charged  with  defect  of  arility  or 
good  OMmnere  (a  verv  unusual  point  of  dittay)  ; 
and  that  supposing  the  fact  true,  of  the  convert 
nation  with  sir  Robert  Dickson,  it  was  not  un- 
reasonable, nor  oouki  justly  giro  offence,  for 
the  ProToat  to  propose  such  method  tor  finding 
anbsisienoe  to  the  ordinary  men,  aa  inlistiog 
them  in  the  Edinburgh  regiment,  which  would 
also  he  a  means  to  insure  their  attendance  and 
acTTMe  for  a  limited  time,  so  as  they  might  not 
be  at  Uberty  to  withdraw  at  pleasure,  and  this 
perhaps  when  the  city  ahould  be  under  the  most 
pressing  exigency. 

To  the  sixth,  'Fhat  the  onlv  thing  here  im- 
puted to  the  pannel  as  an  offence,  was  his  not 
unmediately  committing  Andrew  Alvea  to  pri- 
800,  the  doing  which  might  ha?e  been  of  had 
consequence,  to  deter  others  from  bringing  in- 
lalligeoceto  the  Provost  conceminjg^  the  rebels 
or  their  designs ;  and  that  at  best  it  was  not  a 
f  ery  clear  case,  that  it  was  at  all  lawful  or  com- 
petent to  commit  Mr.  Alves  for  only  repeating 
to  the  Pro? ost  what  the  rebels  had  said  to  him, 
when  they  seized  him  and  made  him  their  pri- 
■oner ;  that  his  recei? ing  the  message,  or  hear- 
ing what  Mr.  Alves  sshI,  could  be  no  crime ; 
flUM,  as  soon  as  he  heard  it,  he  repaired  to  the 
oouBcil-chamber,  then  held  in  the  Goldsmiths 
|mU,  where  he  imparted  this  jpiece  of  intelligence 
to  some  others  of  the  council,  who  agreed  that 
it  ahould  be  concealed,  lest  it  should  intimidate 
the  iuhabitaotB ;  that,  however,  soon  after,  the 
Lord  Provost  saw  the  Lord  Advocate,  and,  in 
pmrsuance  of  his  advice,  actually  committed  Mr. 
AHres. 

To  the  seventh  and  eighth  Articles  it  was  said. 
Thai  Monday  the  16th  ofSeptember  1745,  was 
n  day  of  universal  distraction  in  the  city  of 
fidinhurgh ;  that  the  two  regiments  of  dragoons 
Cf  Hamilton  and  Gardner,  who,  with  the  whole 
city -guard,  had  been  posted  at  the  Coltbridge, 
n  mile  west  from  Edinburgh,  about  three 
nftemooo,  retreated,  snd  past  by  the  north  side 
cf  the  town,  eastward,  which  greatly  heighten - 
•d  the  panic  of  the  citizens,  lieing  thus  aban- 
doned by  the  only  military  force  tliey  had  in 
Uwir  neighbourhood,  and  no  news  of  sir  Johu 
(Sopa  or  his, army  was  now  come,  and  at  the 
OM  time  the  chief  civil  officers  of  the  crown 
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had  left  the  city ;  and  yet,  in  this  situation,  tha 
Lord  Provoat,  in  the  Goldsmiths  hall,  where 
many  of  the  council  andother  inhabitants  wem 
asaembled,  declared  himself  ready  to  act  hia, 
part  for  the  defence  of  the  town ;  but  that  km 
waa  now  aeconded  by  few :  botat  this  iuncture^ 
one  Mr.  Groset  arrived,  and  ddivered  a  mea- 
sage  to  the  Provost,  that  he  should  send  for,  or 
consent  to  receive  a  party  of  dragoons;  at' 
which  he,  the  Provost,  waa  surprised,  havmg 
been  present  the  night  before  at  a  councilor 
war,  where  it  was  resolved  to  be  improper  to 
bring  any  of  the  dragoons  into  the  city ;  nnoii 
which  he  gave  his  anawer  in  writing  to  toat 
message,  which  is  above  recited :  that  the  in- 
habitants, anxious  to  know  the  resolutions  of 
the  coimcil,  pressed  into  the  room  in  a  crowd  ; 
and  then  somebody  else,  not  the  Provost,  pro- 
posed toadjourq  to  the  New  Church  Isle ;  that, 
on  the  way  thither,  a  gentlemen  on  horseback 
told  loudly,  that  the  rebels  were  near  8,000 
atrong,  which  still  heightened  the  pannic;  that 
yet,''jn  the  New- Church  Isle,  the  Lord  Provost 
spoke  aa  he  had  in  the  council-room,  declaring 
himself  ready,  if  the  citizens  were  so  disposedp 
to  do  his  pait  for  defence  of  the  city ;  that 
at  this  meeting,  the  letter  from  the  Pretender's 
son  was  brought  in,  tp  the  reading  of  which  he, 
the  Provost,  ejected,  and  thereupon  returned 
with  his  council  to  the  Gbldsmitbs-haU. 

That  the  inhabitants  bad  now  the  direction  of 
affaua  in  their  hands,  and  they  were  governed 
by  their  fears  and  terrors ;  that  the  higher  civil 
officers  of  the  crown  being  gone,  the  maj^- 
trates  aent  to  their  own  assessors  for  advice  ; 
but  they  also  were  all  gone,  excepting  one,  wha 
declined  giving  any  explicit  opinion  on  such 
high  matters  ;  upon  which  the  letter  was  read, 
and  found  to  be  to  the  same,  ourpose  with 
Alves's  message,  and  then  they  thought  them- 
selves under  an  unavoidable  necessity  to  send 
out  a  deputation,  in  order  to  procure  a  delay,  and 
gain  some  time  for  the  expected  relief  to  come. 

To  the  ninth  and  tenth  it  was  said.  That  the 
defence  of  the  town  was  now  given  up  as  im* 
practiodile  ;  and  that  upon  serious  deliberation 
It  was  the  unanimous  opinion  of  the  council, 
that  no  direct  order  should  be  given  by  the 
Lord  Provost  concerning  the  arms  of  the  volun* 
teers,  or  the  cannon  upon  the  city-vrall«y  i'or 
fear  of  incensing  the  lawless  multitude  of  rebels 
to  put  their  threats  in  execution. 

The  same  answer  was  given  to  the  eleventh 
Article  relating  to  the  city -arms,  to  which 
there  was  now  added,  and  not  till  now,  a  matter 
of  fact  never  tbrroerly  alleged  by  the  pannel, 
neither  in  his  f  xamination  before  the  conunittea 
of  the  Privy  council,  on  the  7th  December 
1745,  nor  in  the  signed  answers  returned  by 
him  to  his  libel,  and  it  must  appear  very  strange 
if  it  was  true,  tbattbe  most  plausible  answer  ho 
had  to  make  to  this  very  lieavv  Article  should 
never  have  liceo  once  men tionea  till  now,  beings 
that  lie  the  Provost  could  prove  that  he  sent  a 
message  to  general  Guest,  proposing  that  ha 
should  send  a  party  of  soldiers  to  takeaway  the 
ciiv-arms  and  ttHury  them  up  to  the  eastle. 

9M 


21  GEORGE  11. 


899] 

Upon  the  twellUi  Article  it  was  nid,  That  the 
opinioD  of  the  citizens  of  Edinburgh,  or  any 
number  of  them,  concerning  the  pannel,  coald 
afford  no  efidence  that  be  was  actually  guilty  ; 
and  that,  upon  the  whole,  the  surrender  of  the 
city  was  owing  to  a  train  of  unafoidable  acci- 
dents, for  wluch  he  the  ProTost  was  not 
blameable. 

Notice  was  also  taken  more  than  once,  by  the 

Eannel's  counsel,  that  be  himself  had  a  very 
irgc  property,  consisting  of  a  stock  of  wines, 
lying  in  his  cellars  at  Leilh,  which  would  be 
exposed  to  the  discretion  of  the  rebels  in  case 
of  their  coming  to  Edinburgh ;  but  the  conclu- 
sion drawn  from  this  fact  was  not,  to  the  pur- 
suer's obserration,  distinctly  spoke  out  or  ex- 
plained by  hb  counsel ;  so  that  the  pursuer  is 
still  at  a  loss  to  know  what  use  was  meant  to 
be  made  of  that  obserfation,  whether  by  way 
of  argument  to  evince  the  sincerity  of  Mr. 
Stewart,  in  desiring  to  keep  the  rebels  at  a  dte- 
tance,  that  his  own  moveable  estate,  of  so  great 
value,  migrht  not  come  under  their  power ;  or 
if  it  was  meant  to  be  offered  by  way  of  excuse 
for  him,  that  he  was  afraid  of  giving  offence  to 
the  rebels,  by  opposing  them  with  ?  i^ur  and 
zeal,  because  they  might  have  it  in  their  power 
to  hurt  him  deeply  in  his  private  fortune  or 
effects ;  and  tberelbre  the  pursuer  must  leave 
it  to  them  to  explain  their  own  meaning  or  in- 
tent, in  alleging  and  insisting  on  this  matter  of 
feet. 

It  was  farther  observed  for  the  pannd,  though 
not  very  consistently  with  the  allegation,  that 
there  was  nothing  material  relevant  or  criminal 
charged  upon  him  in  these  Articles ;  that  tlie 
charge  therein  contained,  if  it  amounted  to  any 
crime  at  all,  was  no  less  than  that  of  high- 
treason  ;  for  that  such,  no  doubt,  it  was,  if  be 
pursued  measures  that  had  no  other  tendency 
than  to  betray  the  city,  whereof  he  was  chief 
magistrate,  mto  the  bands  of  the  rebels :  it 
would  have  been  this  crime  in  case  the  Pro- 
vost had  acted  with  that  ill  intention,  which  is 
the  essential  recjuisite  to  render  the  actions  of 
men  at  all  crimmal  or  punishable ;  and  if  the 
Provost  had  no  such  intention,  then,  supposing 
he  had  committed  several  errors  in  his  conduct, 
these  were  no  more  than  errors  in  judgment, 
and  such  mistakes  in  matters  prudeutial,  in 
difficult  and  dangerous  times,  when  a  magis- 
trate must  act  one  way  or  other,  ought  never  to 
be  imputed  to  him  as  a  crime ;  for  though  the 
\mxX  he  chuses  do  not  prove  successful,  the  op- 
posite conduct  might  have  been  no  more  so, 
and,  in  that  case,  that  very  opposite  conduct 
might,  with  the  same  facility,  have  been  laid 
hold  of  as  the  ground  of  a  prosecution :  for  ex- 
ample, if  he  had  brought  in  the  dragoons  into 
the  city,  and  these  afterwards  had  nllen  into 
the  hands  of  the  rebels ;  or,  suppose  he  had 
found  means  to  suppress  the  threatening  letter 
Irom  the  Pretender's  son,  and  the  inhabitants 
had  stood  to  their  defence,  and  yet  the  town 
had  been  stormed,  and  the  rebels  had  then  cut 
the  throats  of  the  inhabiumts,  supposing  he  had 
escaped  the  massacre,  it  ta  easy  to  imagine 
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what  a  heavy  chanjpe  might  have  been  Ibrmed 
as^nst  him,  as  having  bm  the  aothdr  or  cause 
of  snch  calamities :  and  therefore,  since  bin 
conduct  is  not.  alleged  to  have  been  directly 
treasonable,  it  piDceeded  at  worst  finora  mis- 
take, or  errors  in  judgment,  which  is  no  crime 
at  all  that  is  pnnisbabie  by  the  law  in  a  fnm 
country,  such  as  this  is. 

It  was  farther  observed,  that  the  pannel  wa» 
not  so  much  as  charged  in  the  liba  with  dis- 
affection to  his  majesty's  government ;  and  that 
however  the  facts  lihelled  might  be  apt  to  make 
some  impression,  in  maintaiAing  a  charge  of 
that  sort,  they  could  not  be  combined  or  laid 
together  to  an  end  or  purpose  that  was  not  di- 
rectly libelled  ;  that  the  facts  alleged  in  tha 
libel  mi^ht  indeed  amount  to  a  proof  of  thla 
proposition,  that  the  Provost  was  in  his  jndg* 
ment  averse  to  the  measure  of  defending  tn« 
city  of  Edinburgh,  as  a  thing  that  was  imprac* 
ticable,  and  tb«efbre  not  eligible  or  prudent  ta 
be  attempted ;  and  it  was  contended,  that  this 
was  not  even  an  error  in  jod^ent,  for  that  he 
was,ia  the  right  in  being  of^that  opinion,  for 
that  the  city  of  Edinburgh  is  no  strong  or  for- 
tified place ;  and  though  it  is  surrounded  by  an 
old  wall,  and  a  lake  upon  one  side,  and  that 
the  rebels  had  no  artillery,  it  had  been  very 
practicable  for  them  to  have  made  thehr  way 
mto  the  town ;  they  might  have  blowu  up  the 
gates,  or  a  part  of  the  wall,  with  gun -powder^ 
or  have  set  fire  to  the  houses  on  the  west-side 
of  St.  Mary's  Wynd,  that  enter  from  without| 
and  vet  are  a  part  of,  and  adjoining  to  the  town. 

All  this  was,  so  far  as  the  pursuer  could  ob* 
aerve  or  recollect,  the  substance  of  whatwat 
urged  by  the  several  counsel  for  the  pannel  in 
his  defence;  and  in  reply  to  these  things,  it 
was,  and  is  now,  on  behalf  of  his  maiesty,  and 
for  the  public  interest,  observed  as  follows : 

It  is  admitted  for  the  pursuer,  that  the  coon* 
sel  for  the  pannel  have  riehtly  observed,  that 
the  fiu^  charged  upon  him,  if  it  had  been 
charged  that  tney  were  done  doloie  et  Mo/is 
animot  of  set  purpose  or  design  to  have  pot 
the  city  of  Edinbnrgh  into  tbe  hands  of  the 
rebels,  would  have  amounted  to  high-trea- 
son ;  for  the  lord  Hale  savs,  in  his  Pleas  of  tbe 
Crown,  vol.  1,  p.  168,  **  If  a  captain,  or  other 
officer  that  bath  the  custody  of  any  ef  the 
king's  castles  or  garrisons,  shall  treacnermialy, 
bjr  combination  with  the  king's  enemies,  or  tj^ 
bribery,  or  for  reward,  deliver  them  up,  this  la 
adherence  to  the  king's  enemies.'* 

And  again,  p.  109,  he  says,  <'  The  tmlh  ii^ 
if  it  were  delivered  up  by  bribery  or  treadiery, 
it  might  be  treason :  but  if  delivered  up  opoo 
eowvdice  or  imprudence,  without  any  trea- 
chery, though  it  were  an  offence  against  the 
laws  of  war,  and  the  psrty  subject  to  a  seo- 
tenoe  of  death  by  martial  law ;  yet  it  is  not 
treason  by  the  common  law,  unkat  it  was  dooe 
by  treachery." 

And  if  the  pannel,  without  being  engaged  in 
the  interest  of  the  Pretender,  or  without  i^ 
oeiving  any  direct  bribe  from  ban  or  his  adiie* 
rents,  did  even  suffer  bimiQlf  to  be  movtd  by 
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the  fear  «r  their  biirtin|^  his  prif  ate  property  in 
his  wine-cellars  at  Leitb,  to  negleot  or  ootto- 
teract  any  part  of  his  dutv  as  Lord  Provost  of 
Edinburgh^  this  was  at  least  bordering^  ex- 
tremely near  upon  high-treason. 

The  atrocity  and  the  nature  of  high-treason 
IP  excellently  described  in  the  Dij^resu  of  the 
^fil  law^  in  the  title  Ad  legem  Jotiam  majes- 
iatisy  I.  1,  in  these  words :  **  Proximuin  sacri- 
legio  crimen  est,  quod  muestatis  dicitur,  §  1, 
aa^jestatis  autem  crimen  illud  est,  quod  ad? er- 
sus  popnlum  Romanum,  ve)  adfersus  securita- 
4em  ^us  committitur,  fuo  teoetur  is,  cujus 
operft,  dole  male,  concihum  ioitum  erat, — quo 
irmati  homines  cum  telis  lapidibus? e  in  urbe 
aint,  conveniantve  ad  versus  rempublicam ;  lo- 
cave  occupentur,  vel  templa ;  quove  ccetus 
conventusve  fiat,  hominesve  ad  seditiuuem  oon- 
▼ocentur: — Quove  quis  contra  rempublicam 
•rma  ferat:  quique  hostibus  populi  Romani 
miBcaum  literasve  miserit,  signumve  dederit, 
feoerjtTe  dolo  male,  quo  bostes  populi  Romani 
COBcUiojuventur  adversus  rempublicam.*' 

It  is  true,  that,  in  this  description,  the  <  dolus 
*.  malosy'  or  the  ill  design,  is  an  essential  ingre- 
dient ;  and  it  is  in  general  true  concerning  all 
crimes,  as  it  is  well  expressed  in  the  rescript  of 
|he  emperor  Hadrian,  1. 14, '  Ad  legem  Corne« 

*  liam  do  sicariis, — in  maleficiis  voluntas  spec« 

*  tatur,  non  exitus :"  but  the  *  voluntas,'  or  ^e 

*  dolus  mains,'  is  to  be  gathered  from  the  facts 
by  the  judgment  of  the  Court  or  the  jury,  by 
whom  the  party  is  tried  against  whom  the  facts 
fre  charged,  which  may  very  possibly  have 
proceeded  from  a  treasonable  design  against 
the  crown  or  the  public. 

The  king,  however,  may,  if  he  be  so  graci- 
pusly  pleased,  wave  the  insisting  against  a  cri- 
minal for  the  highest  crime  with  which  he  ouiy 
be  ponibl  V  chargeable ;  so  the  lord  Hale,  p. 
374.  **  All  treason  is  misprision  of  treason  and 
more ;  and  therefore,  he  that  is  assisting  to  a 
treason,  may  be  indicted  of  misprision  of  trea- 
son, if  the  king  please."  fitanf.  P.  C.97.6. 
Co.  P.  C.  S6.  8  U.  3. 10.  6. 

*^  The  judgment  in  case  of  misprision  of 
treason,  is  toss  of  thejprofits  of  his  lands  during 
ius  life,  forfeiture  ofgoods,  and  imprisonment 
daring  Ufe." 

And  the  same  lord  Hale,  p.  143,  reports  "  a 
.Case,  where  there  was  a  consnltation  of  the 
jadges,  where  he  was  present,  in  the  year  1675, 
misting  to  the  weavers  in  and  about  London, 
being  offended  at  the  engine- looms  for  making 
of  nabons,  who  rose  in  great  numbers  to  de- 
atroy  those  engines  in  difierent  counties,  and 
did  damage  to  the  value  of  sereral  thoosand 
poMBda. 

**  Fife  of  the  jadgea  seemed  to  beof  opinkm, 
thai  this  was  treason  within  the  iict  85th  Ed- 
wavi  3,  upon  the  daoae  of  levying  war  against 
tkakinf ;  or  at  least  upon  the  claoae  of  the 
alatBtaof  the  13th  Charies  8,  chap.  1. 

'*  Tha  other  five  judges  were  not  satisfied 
ikU  this  waa  treayai  withm  either  of  these 


«  Waay  af  tlMH  dMafiMa  oondttM,  that  if 


Mr.  Attorney  should  think  fit  to  proceed  as  for 
a  treason,  the  matter  might  be  specially  found, 
and  so  left  to  farther  advice 

«« Upon  the  conclusion  of  this  debate, — Mr. 
Attorney,  upon  consideration  of  the  whole 
matter,  it  seems,  thought  fit  to  proceed  for  a 
riot,  and  caused  many  of  them  to  be  indicted 
tor  riots,  for  which  they  were  convicted,  and 
had  great  fines  set  upon  tbem,  and  were  comr 
mitted  in  execution,  and  adjudged  to  stand 
upon  the  pillory." 

In  the  present  case,  the  doubt  is  not  concern- 
ing  the  tendency  of  the  facts  charged  upon  this 
pannel,  namely,  That  it  was  to  give  up  the  city 
of  Edinburgh,  the  capital  of  North -Britain, 
not  to  the  king's  enemies  only,  but  to  a  Preten- 
der to  his  crown ;  and  the  doubt  is  only,  gu9 
oaiMo  this  was  done,  whether  with  a  treason- 
able intent,  or  through  cowardice,,  or  negli- 
gence, or  imprudence;  and  this  roiglit  nave 
been  left  to  the  jury  to  judge,  in  case  he  had 
been  charged  with  high-treason.  It  is  there- 
fore  one  signal  instance  of  the  mildness  and 
benignity  of  his  majesty's  gOTomment,  that 
the  pursuer  has  been  ordered  to  prosecute  this 
pannel,  *<  not  for  high-treason,  but  lor  a  high 
misdemeanour,  in  having  many  ways  acted 
contrary  to  his  duty,  and  thereby  sufiered  the 
city  of  Edinburgh,  with  the  cannon,  arms, 
ammunition,  and  provLfions,  to  fall  into  the 
hands  of  the  rebels ;"  and  when  the  pannel's 
own  counsel  are  sensible  that  tlie  facts  charged 
upon  him  are  such,  as,  at  least,  border  so  near 
upon  high-treason,  and  might  have  been 
charged  as  such,  they  cannot  be  permitted  at 
the  same  time  to  plead,  or,  at  least,  they  ought 
not  to  be  listened  to  when  they  plead,  that  the 
facts  here  charged  {uve  no  relevancy  in  them, 
or  do  not  amount  to  any  crime  or  offence 
whatsoever. 

The  other  observations  above  recited  were 
extremely  groundless,  That  this  libel  does  not 
charge  tne  pannel  with  disaffection  to  the  go- 
vernment, and  that  the  opinion  of  the  well  af- 
fected citizens,  mentioned  in  the  13th  Article, 
That  he  was  secretly  in  the  interest  of  the  Pre- 
tender, cannot  infer  his  being  actually  Ofuilty 
of  any  crime  whatever,  for  disaffection  is  not 
the  name  of  a  crime  kuown  in  the  law ;  no 
man  can  be  tried  for  that  disposition  of  bio 
mind,  but  for  the  effects  which  it  produces  ; 
and,  if  the  lacts  here  charged  had  been  aU 
lodged  to  haTe  been  done  by  the  pannel  through 
disaiSection  to  his  mi^esty  and  his  government, 
that  would  haTO  been  in  reality,  or  in  effect,  a 
charge  of  high-treason,  which  was  not  tha 
thing  intended  in  the  present  ease. 

And  as  for  the  other  remark,  it  was  far  firom 
.the  meamng  of  the  pursuer  to  alledge,  that 
any  man  can  be  punished  merely  for  the  opi- 
nion of  othen  concerning  him :  But  that  fact 
is  mentioned  in  the  lib^for  this  reason,  that, 
when  the  main  question,  moved  by  this  trial, 
is,  Whether  the  (wnnel  was,  or  was  not  cul- 
pable or  negligent  in  tha  executHM  of  his  office 
as  lord  provost  of  Bdinburgh,  during  the  re-  ^ 
balUoiif  It  is  a  thd  or  curcnmstance  strongly 
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tendiog  to  erince  that  he  was  so  gnntjT,  if  it  Im 
true  that  the  whole  tenor  of  his  hehavioor  was 
sach,  as  to  induce  a  general  suspieton  or  belief 
amongst  the  well  affe^ed  inhabitants,  that  their 
pro? ost  was  secretly  in  the  interest  of  the  Pre- 
tender ;  for,  whether  they  were  or  were  not 
in  the  right  in  that  suspicion  or  belief,  they, 
being  so  immediately  and  so  deeply  interestra, 
could  not  fail  to  be  constantly  attentive  to  the 
conduct  of  their  provost ;  and,  if  that  was  sach 
as  produced  in  them  such  apprehension  or  be- 
lief, that  very  thing  is  one  demonstration,  sup- 
posing that  they  carried  their  conclusion  too 
far,  that  his  conduct  was  not  such  as  became  a 
faithful,  rigihmt,  and  sealons  magistrate  upon 
that  occasion. 

The  nature  of  the  office  of  Lord  Provost  of 
the  city  of  Edinburgh  is  well  known  to  this 
court  It  is  partly  the  same  that  belongs  to 
the  chief  magistrate  of  every  royal  burgh  in 
the  kingdom,  and  partly  arises  mm  the  |iar- 
ticular  grants  to  the  city  of  Edinburgh  \  they 
are  sheriffs  within  thesnselves ;  the  Cord  Pro- 
Vest  is  the  hicrb  sheriff,  and,  of  late  years,  as 
well  as  formeny,  has  acted  as  such,  and  tried 
oiuses  even  capital,  and  the  bailies  are,  ex  tf^ 
Jicio^  his  deputy  sheriffs. 

The  Lord  Provost  is  the  kine's  lieutenant 
within  the  city,  he  is  colonel  of  the  city -guard 
by  the  act  of  parliament  authorising  that,  and 
he  is  chief  commander  of  the  city  trained - 
bands  or  militia ;  and  this  very  provost  claim* 
cd,  and  was  allowed  to  be  the  colonel  of  the 
▼otunteers,  and  was  by  the  council  declared  to 
be  colonel  of  the  Edinhurgh  regiment  of  1000 
men,  that  was  to  be  raised  and  fiaid  by  the  vo- 
luntary subscrintions  of  the  inhabitants  :  In 
short,  the  whole  military  power  within  the 
eity  was  in  him,  and  the  chief  executive  power, 
in  all  respects. 

Neither  is  it  true,  that  the  order  in  the 
king's  sign -manual  for  the  regiment,  that  the 
same  should  be  under  the  direction  of  the  Lord 
Provost,  magistrates,  and  council  of  Edinburgh, 
was  either  intended  or  had  the  effect  to  derogate 
in  the  least  from  the  legal  powers  and  privi- 
▼ileges  of  the  Lord  Provost ;  that  warrant  was 
granted  on  the  application  of  the  whole  coun- 
cil of  Edinborgh,  the  regiment  was  to  be  main- 
tained  by  them  and  their  fellow-citizens,  the 
end  proposed  by  it  was  the  defence  of  his  ma- 
jesty's  government,  but  more  especially  the 
preservation  of  the  city  of  Edinburgh  against 
ihe  rebels ;  it  was  therefore  very  property  and 
f^nuHously  declared,  that  this  regiment  should 
be  under  the  direction  of  the  magistrates  and 
council  of  Edinburgh ;  that  is,  it  should  not  be 
withdrawn  from  the  immediate  service  of  that 
city,  or  sent  elsewhere,  like  the  rest  of  his  ma- 
jesty's titiops,  at  the  discretion  of  his  genenUs, 
where  it  might  be  of  use  for  his  service,  vrith- 
out  the  consent  of  the  magistrates  and  coun- 
cil of  Edinbuigh.  But  this  did  not  hbder  the 
Lord  Provost  from  being,  according  to  the 
constitution  of  the  city,  the  colonel  or  chief 
commander  of  that  regiment,  as  well  as  of  all 
Ihe  other  miCtaiy  force  withia  the  city.    It 
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nnnot  be  supposed  to  have  been  the  aeBM  cf 
his  majesty's  order,  that  the  whole  town-corn- 
ctl,  consistittg  of  thirty-three  peneiH,  ahovld 
act  the  part  of  a  colonel,  or  have  the  iniaw« 
diate  command  of  a  regiment:  the  ntnsMt  cf^ 
feet  that  order  could  have,  was,  that  the  whole 
council  ahoold  have  power  to  ^ve  gcoeral 
orders  as  to  the  manner  of  emptoying  the  regi- 
ment, such  as  every  prince  or  state  are  dauy 
known  to  give  to  the  generab  or  coamandcni 
of  their  armies,  who  are  not  the  leas  veatad 


with  the  powers  of  commanders,  that  tbcj 
subject  to  such  direction  or  contronl. 

Neither  is  it  true,  that  the  appointment  of  • 
committee,  in  the  terms  above-recited,  was  mm 
obstmctioo  or  hindrance  to  the  Provost's  acdog 
in  the  manner  that  the  libel  requires  of  him, 
unless  he  can  say,  which  he  haa  not  done,  nor 
can  do  by  any  thing[  that  appcws  on  record, 
that  either  the  council  or  the  coauBittee  resn^ 
ed  his  will,  or  that  they  opposed  or  oveiHuM 
him,  by  majority  of  voices,  in  any  one  thing 
that  he  proposed  to  be  done  towards  the  pre- 
servation of  the  city. 

His  station,  therefore,  gave  him  power  suffi- 
cient, and  rendered  it  his  duty  to  be  the  chief 
person  to  devise,  order,  and  eiecule  every 
thing  that  was  proper  for  preserving  bis  owil 
eity  from  the  rebels ;  and,  if  the  facta  be  true 
that  are  in  this  libel  charged,  it  is  left  to  tba 
judgment  of  this  court,  whether  his  oondoct 
was  agreeable  to  his  duty ;  or  if  he  was  not, 
on  the  contrary,  faulty  or  negligent  in  the 
execution  of  his  office,  and  guilty  of  manifoU 
misbehaviours  in  it  on  the  occasion  libelled. 

That  occasion  called  for  the  most  earnest, 
violent,  and  active  discharge  of  the  duty  of 
chief  magistrate,  vested  with  such  powers  as 
he  had;  and,  to  illustrate  this,  the  pursuer 
begs  leave  to  quote  a  passage  from  a  learned 
author, 'JErodii  rerum  an  omni  antiqnitatejiidi- 
catarum  nandecte,  in  the  title,  De  officio  prss- 
fecti  vigilum,  whereof  the  rubrick  is  in  these 
words :  **  NegKgentiam,  in  iis  qui  ad  summum 
reipublictt  pertinent,  esse  capitalero,  cap.  1. 
M.  Militins,  Cn.  Lolius,  L.  Seztilius,  triumviri 
Bocturnt,  cikm  incendii  arcendi  caua4,  quad 
Romie  in  sacra  via  exortum  esset,  cum  banns 
et  dolabris,  omnique  familili  public^  evocali, 
tardius  advenissent :  ii  tribune  plebis  die  dictA 
ad  populum,  damnati  aunt:  leves  obcaiiaai, 
inquit  Valeriua :  sed  disciplina  necessaria. 

**  Idem  fer^  spud  nos,  senatOa  judicto,  cda 
adhuc  illic  essemus  advocati,  GaMstoni,  pr*- 
fecto  vigilum,  acoidit:  qui  vocatua  ad  scmuH 
dam  acholarium  de  suo  prato  aeditionem,.  imni 
venisaet.  Nam  indignum  esse,  qui,  ot  excnbet 
reipublicc,  ah  omnibus  aliis  rouneribus  ciciisaF* 
tur,  et  preesena  vice  est  absentis :  is  in  tanta  ne* 
oessitati,  ubi  minima  mora  stmioii  mooseiiti  est, 
segnem,  tardnm  ac  negligeotem  ae  nrM^eat, 
ant  (qu6d  minus  quoque  est  ftsmodnm)  cootii- 

inacem. £t  quando  omnibQa  Tiriboa  opaa 

est,  nulla  causa,  nulla  ezcuaatio  profidt. 

^  Gap.  8.  P.  Biliasquoqae  trmmvir  aoctar* 
Dus,  4  P.  Aquilio,  tribune  plebia  aocmatai^ 
qu^d  Tjgiliat  Mgl^eiiti^  cirauBMrti  fopdl 


SOS] 


Jvft  Ne^ecting  6/'Dtitj/t  %«• 


A.  O.  1747. 


[90(f 


jmAtdo  coBcKKt  Nftm  quod  le? ins  sit  in  aliit 
caufis :  hi  bis,  ut  iq  re  iiiiltteri«  capitale  esse. 
Qxm  panoto  ssepetemporis,  iDsximsruin  rerum 
•eessiones  smittaotur :  neque  in  bujosmodi  bis 
•mre  Iks  est,  aut  dicers,  Non  patamun.'* 

It  was  opoB  the  same  principles  tbat  are  bere 
ma  forth,  and  foUowed  in  practice  in  the  Reman 
republic,  as  well  as  the  French  monarchy, 
that  our  old  statute  1457,  in  the  libel  recited, 
was  msde,  for  the  pnnition  of  negligent  offi- 
ciars,  and  namely,  "  pro? osts  of  burghs,  and 
others,  -who  should  be  found  faulty  and  nei^li- 
geut  in  the  execution  of  their  offices,  and  it 
nay  be  lawfully  prored  on  them,  or  notoriously 
known ;"  but  with  this  difference  indeed,  tbat 
erery  offence  of  this  kind  is  not  msde  capital, 
as  *  mitiores  pcence  nobis  semper  placuere,*  '*  but 
•dIy  that  they  be  punished,  in  their  persons 
mnigoods,  after  the  quantity  of  their  trespass, 
•I  me  king's  will.*'  This  is  such  a  statute  ss 
faardl^  enacts  any  thing  positive,  or  other  thsn 
what  is  included  m  the  common  law  of  this  and 
•II  other  cif  iliased  nations,  and  therefore  ne? er 
can  go  into  disuetude.  And  it  seems  nnneoes- 
■ary  to  offer  any  answer  to  the  groundless  dis- 
tinction adf  anced  by  the  pannel's  counsel,  be- 
twixt the  duty  of  a  provost,  or  other  magis- 
trate, upon  common  or  ordinary,  and  extraor- 
dinary occasions,  there  is  neither  law  nor  rea* 
■on  for  that  distinction.  No  man  should  under  - 
take  the  office  of  a  pilot,  who  can  only  hold  the 
lielm  in  his  hand  in  serene  weather,  and  is  in- 
capable to  do  bis  duty  when  a  storm  rises. 
And  the  allegation  of  this  distinction  ill  be- 
comes the  pannel,  who  is  a  gentleman  by  birth 
and  education,  and,  as  such,  superior  to  the 
ordinary  rank  of  burgesses,  who  may  be,  and 
cfUn  are  raised  to  the  office  of  chief  magis- 
tratea* 

8uch,  for  instance,  was  the  character  of 
|irof  ost  Wilson,  a  brewer  in  Edinburgh,  who 
was  lord  prorost  of  that  city  when  captain 
Porteous  was  murdered,  who,  upon  the  same 
firinciples  that  are  above-mentioned,  was  pu- 
nished  by  an  act  of  the  tenth  of  his  majesty, 
merely  for  being  faulty  or  negligent  in  the 
execution  of  his  office ;  for  the  act  recites  the 
murder  of  captain  Porteous,  <*  And  that,  for 
some  time  before  the  committing  the  said 
murder  and  riot,  it  was  commonly  reported  in 
the  said  city  of  Edinburgh,  that  some  such 
atrocious  fact  would  be  attempted,  which,  by 

KDper  care  in  the  magistrates,  citizens  and  in- 
bitants  of  the  said  city,  might  have  been  pre- 
Teoted ;  notwitbstaniSng  which,  Alexander 
IVilson,  provost  of  the  said  city,  and  then 
•ekually  resident  therein,  and  fully  apprised  of 
the  said  wicked  design,  did  not  take  any  pre- 
cautions to  prevent  the  said  murder  and  riot, 
Bor  use  the  proper  or  necessary  means  to  sup- 
press the  same,  or  to  preserve  the  peace  of  the 
aaid  city,  or,  after  the  perpetration  of  the  said 
dhcty  to  discover,'apprehend,  or  secure  the  au- 
thors, actors  or  abettors  thereof,  in  manifest 
violation  of  the  trust  and  duty  of  his  office  of 
chief  magistrate  of  the  said  city. — ^And  to  the 
«ad  thai  4ha  said  eaormeiM  nisbehavkmn  aod 


neglects  ef  duty  may  not  go  anpnnbbed,  and 
tbat  other  persons  may  not  presume,  through 
hopes  of  impunity,  to  be  guilty  of  the  like  Ibr 
the  future,  it  is  enacted,  that  the  said  Alexander 
Wilson  be  disabled  from  holding  any  office  of 
nugistracy,  &c." 

Here  tlie  conviction  by  the  pariiament  itself 
proceeds  altogether  upon  negatives,  or  neg-^ 
facts  of  dnty  in  the  provost  or  chief  magistrate, 
upon  a  very  sin^^ular  and  extraordinary  occa- 
sion ;  and  so  far  it  is  a  precedent  in  point  to  the' 
present  case,  which  in  other  respects  appears 
to  be  vastly  more  atrodoos  than  what  provost 
Wilson  was  guilty  of,  who,  it  seems,  did  not 

Sve  credit  to  the  reports  that  were  current  be- 
re that  extraordinary  attempt  was  made,  and 
suffered  himself  to  He  surprised  and  disoon- 
certed,  when  the  mob  w:as  suddenly  raised 
which  committed  that  murder;  instead  of 
which,  here  was  long  warning,  and  many  pre- 
cautions seemingly  taken  by  the  Provost, 
heartily  intended  by  many  of  the  citizens,  to 
avert  evil  of  a  much  higher  nature,  tending  to 
overthrow  the  constitution  and  establishmeot  of 
this  united  kingdom. 

It  apiiears  quite  unnecessary  to  answer  the 
allegation  offered  for  the  pannel  from  this  pre- 
cedent, which  has  surely  not  the  least  tendency 
to  prove,  that  the  offence,  which  was  bere 
punished  by  the  legislature  itself,  was  no  ways 
punishable  by  the  common  law,  or  the  general 
statutes  of  this  realm. 

And  as  little  can  it  avail  the  pannel  to  enter 
now  into  an  argument  upon  the  expediency  of 
the  resolution  in  general,  of  putting  the  city  of 
Edinburgh  in  a  posture  of  defence  against  the 
rebels  ;  for  though  it  be  true,  tbat  ^fore  any 
resolution  was  taken  upon  this  question,  it  was 
very  lawful  and  competent  for  the  Loid  Pn^ 
vost  to  declare  his  opinion,  if  it  was  such,  for 
the  negative ;  yet,  after  it  was  a  resolution 
formed  by  the  council  of  the  city,  with  tbe 
consent  and  approbation  of  tbe  most  consi- 
derable citizens  of  all  ranks,  many  of  whom 
bad  previously  solicited  that  such  measures 
should  be  Uken  ;  and  after  he,  the  Lord  Pro- 
vost, had  seemingly  concurred,  and  given  way 
to  the  general  sense  of  the  citizens,  as  well  as 
of  the  council,  it  surely  then  became  bis  duty 
as  the  first  ms^^istrate,  who  had  the  chief  exe- 
cutive power  m  his  hands,  to  exert  himself. 
b<m6  /dCt  for  the  execution  of  the  general 
measure  that  had  been  thus  resolved ;  for  better 
indeed  had  it  been  never  to  attempt  such  de-' 
fence,  than  not  to  go  through  with  it  until 
actually  overpowered  by  superior  force;  or 
that,  to  the  great  expence  and  discredit  of  the 
city,  after  many  preparations  to  provide  a  forse 
for  its  defence,  and  application  to  the  crown, 
which  was  readily  granteil,  for  a  warraat  to 
authorize  the  regiment,  and  to  the  hihabilants 
for  a  subscription  to  pay  it,  which  was  filled  up 
with  great  alacrity,  and  many  of  the  chief  of 
them  pressed  for  leave  to  venture  their  persons, 
as  well  as  contribute  tbeir  money  for  the  caose 
whk^  they  had  so  much  at  heart,  whea,  to 
famish  arms,  the  king's  aistnal  io  the  csstia 
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was  at  their  oommaod,  and  a  considerable 
force  assembled,  that  the  Pnnrost  should  so 
nftosge  matters,  as  that  the  defence  should 
be  thrown  up  just  at  the  time  that  it  be- 
came needful  to  make  use  of  all  these  pre- 
parations. 

This  will  require  some  better  excuse,  than 
that  the  Proyost,  in  his  pri? ate  opinion,  was 
nrerse  to  the  measure  in  greneral  of  defending 
the  city,  or  that  he  was  afraid  of  protokinpf 
the  rebels  to  rob  his  wine-cellars  at  Leith,  (if 
that  be  meant  by  taking  notice  of  his  great 
property  there)  for  it  is  certain  the  Pro? ost  pro- 
Msed  to  concur  with  the  general  soise  of  the 
eity,  to  pro? ide  for  and  resol?  e  to  make  a  de- 
fence ;  and,  ef  en  upon  Monday  the  16th  of 
Sqiteoiber,  in  the  afternoon,  in  the  conncil- 
ehamber,  and  at  the  general  meeting  in  the 
New-church,  it  has  b^n  alleged,  as  a  part  of 
his  defence,  that  he  still  declared  stoutly  for 
adhering  to  that  resolution ;  and  in  these  cir- 
cumstances, for  his  counsel  to  say  for  him  by 
way  of  apology  for  his  conduct  in  the  Articles 
libdled,  that  the  same  proceeds  from,  or  is  to 
be  accounted  for,  by  his  disappro? ing  in  his 
jadgment  of  the  general  measure  of  mAking 
any  defence,  and  offering  reasons  now  in  sup- 
port of  the  justice  of  that  opinion,  instead  of 
excusing  him,  is  in  reality  to  accuse  him  very 
ieegply  of  acting  all  along  with  a  duplicity, 
which  must  have  been  highly  criminal,  pro- 
fessing to  concur  in  the  execution  of  a  mea- 
sure, which  in  his  heart  he  disliked,  and,  as 
the  execution  of  it  chiefly  belonged  to  him  in 
virtue  of  his  office,  managing  that  in  such  a 
annnner  as  to  defeat  the  design. 

As  to  that  design  itMf,  the  most  sangoine 
promoters  of  it  never  pretended  to  maintain 
that  the  city  of  Edinburgh  was  capable  of 
holding  out  a  reji^uUr  or  a  long  siege ;  the  very 
number  of  the  inhabitants,  and  the  mouths  to 
be  fed,  must  render  this  impracticable;  but, 
as  the  circumstance  which  exposed  them  to 
he  stall  f'isited  by  the  rebels,  was  the  misfor- 
tune of  sir  John  Cope's  getting  to  the  north- 
ward of  the  rebel  arm  v  in  the  Highlands,  and 
as  he  was  known  to  be  returning  from  In? er- 
aess,  through  the  low  connt^,  atoog  the 
•astern  coast,  and  as  other  succours  were  daily 
nxpected  from  Holland,  it  was  very  reasonably 
ooneluded,  that  the  pressure  upon  the  city  of 
Edinburgh  could  be  but  of  short  endurance, 
and  that,  Tory  possibly,  keeping  out  the 
idbels  a  smgle  day  might  save  the  city  alto- 
gether  from  falling  into  their  hands ;  and  the 
•vent  in  n  great  measore  justified  the  expec- 
tation; for,  opoB  the  evening  of  Monday  the 
Idth  September,  when  the  fint  deputies  wera 
•ent  out  by  the  Provost  and  others  to  the 
rabeb  camp,  tn  treat  about  the  surrender  de- 
Banded  by  the  letter  from  the  Pretender's  son, 
those  deputies  had  not  yet  reached  t|iat  camp, 
when  authentic  advice  came,  that  sir  John 
Cope,  with  his  army,  was  arrived  at  Dunbar, 
which  is  bat  SO  milssfromEdmbntgh:  avery 
signal  jnstanae  of  the  trath  of  what  is  said  m 
Um  f  iisiy  eabota  ywisd  from  iErodinii^  "md 


poncto  s«pe  temporis  maximarmn  remm  oo* 
oasiones  amittontur." 

What  then  was  the  occasion,  or  whence  aroaa 
the  neosssity  thst  obliged  the  pannel,  on  the 
afternoon  of^^Monday  Uie  16th  September,  to 
abandon  the  defence  of  the  city,  for  which  so 
many  preparations  had  been  made  and  con* 
tinned  till  this  very  hour,  ani  when,  though 
the  enemy  was  at  hand,  there  was  all  tM 
reason  in  the  world  to  believe  that  succour  and 
relief  from  the  king's  troops  was  not  far  ofl^ 
as  the  event  that  very  evening  accordingly 
proved,  by  the  actual  arrival  of  sir  John  Cop« 
off  Dunbar,  and  authentic  notice  thereof  beinff 
sent  to  Edinburgh  at  the  juncture  of  time  at 
ready  BMntioned  r 

Tbe  answer  to  these  questions  made  for  tb« 
pannel,  in  the  debate  upon  his  libel,  hava 
been,  "  That,  on  the  afkernoon  of  thu  Mon- 
day, the  16th  of  September  1745,  the  city  of 
Edinburgh  was  in  great  consternation,  occa- 
sioned hy  the  approach  of  the  rebels,  and  tbm 
threatening  messages  sent  from  them,  by  th« 
retreat  of  the  «lragoons  from  Cdtbridge.  and 
tbe  withdrawing  of  the  civil  officers  of  the 
crown  from  the  city ;  that,  in  these  circom* 
Aances,  the  general  cry  of  the  inhabitants,  at  a 
pubiM!  meeting  ssscmUed,  was  for  abandonuig 
the  defence  of  the  city ;  after  which  the  feaia 
of  the  inhabitants  was  the  governing  principle, 
the  multitude  had  the  power  in  their  hands^ 
and  there  was  no  longer  any  regard  paid  ta 
magistrates  or  legal  authority." 

But  to  this  it  is  replied,  That  the  retreat  of 
the  dragoons  the  pursuer  does  not  lake  opoQ 
him  to  approve  or  justify;  very  possibly  it 
was  made  sooner  and  farther  than  it  was  ne- 
cessary, though  it  cannot  be  said  that  the  two 
regiments  of  dragoons,  with  the  city-guard  of 
Edinburgh,  if  the  whole  rebel  army  had  come 
up  to  them,  ill  armed  as  it  was,  would  have 
been  a  match  for  such  a  superiority  of  nam- 
hers:  but  when  the  resolntion  was  taken  ta 
defend  tbe  city  of  Edinburgh,  they  did  no^ 
nor  could  reckon  upon  these  two  regiments 
of  dragoons,  as  what  they  could  rely  upon,  or 
promise  themselves  to  be  always  attending  for 
their  assistance;  and  when  the  defence  of  the 
city  was  abandoned,  they  were  no  farther  re- 
moved than  Musselburgh,  which  is  but  fonr 
miles  off,  and  sn  offer  was  made  to  the  Laid 
Provost  to  bring  them  back,  or  any  num" 
her  of  them  he  Aould  desire,  to  assist  in  tha 
defence  of  the  city. 

That  the  vrithdrawing  of  the  civil  offioan 
conld  afford  no  just  cause  for  abandoning  that 
defence ;  the  lord  justice-derk  had  only  gone 
from  Edmburgh  that  day  about  noon,  to  dua 
at  his  own  house  about  three  miles  off,  and  was 
retommg  in  the  afternoon  to  th«  city,  wbs« 
he  got  notice  by  the  way,  that  the  reUa  waif 
by  that  tune  at  the  West  port  of  tha  aity, 
which  was  not  true,  but  aiorded  a  very  JMl 
reason  for  his  returning  to  his  own  hoosa  ;  aai 
thouffh  the  lord  advocate  at  thu  time  sto 
withorew  from  tha  oHy,  and  went  aa  ihr  aait 
aa  HnaMlbaigb,  yvt,  befbnlMkfttbalMnii 
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he  bid  concarred  with  the  proTost  and  the  so- 
iicitOFy  in  procuriog  an  (wder  from  general 
Guest,  for  100  dragoons  to  march  into  the  city, 
to  encourage  and  support  the  loyal  inhabitants 
in  defence  of  the  town.  And  he  renewed  his 
advice  by  Mr.  Groset,  wliom  he  met  going 
into  the  city  in  the  afternoon,  with  a  message 
firoih  the  lord  justice-clerk  relating  to  those 
draflfoons.  And  of  what  use  couM  a  single 
ciTil  officer  be  in  the  case  of  a  siege  P  Or,  to 
what  purpose  should  he  shut  himself  up  within 
the  walls,  and  expose  himself,  in  case  of  the 
lown*s  being  taken,  to  become  a  prisoner  in 
the  hands  of  the  rebels? 

And  as  for  the  affrighted  multitude,  who  are 
said  to  hate  got  the  gOTernroent  into  their 
bands,  it  was  the  fault  of  the  Lord  ProTOSt  if 
he  permitted  this  to  be :  none  of  the  forces 
under  his  command  were  withdrawn,  and  he 
had  still  at  least  1,200  well-armed  men  under 
his  command,  the  walls  of  the  city  repaired 
and  planted  with  cannon,  and  the  castle  and  its 
garrison  ready  to  assist  him :  and,  in  this  si- 
tuation, why  did  he  suffer  himself  to  be  de- 

[loiled  of  his  authority,  or  to  be  governed  b^ 

le  real,  or  by  the  aflfected  terrors  of  the  ti- 
»us,  or  of  the  disaffected  multitude  ?  Why 
^dM  he  give  way  to  a  general  meeting,  in  the 

'lurch,  of  an  assembly  so  composed?  Why 
did  he  not  tell  tbem  that  the  city  had  already 
taken  its  measures  and  its  resolution  to  stand 
upon  its  defence,  and  order  all  who  did  not 
enuse  to  depart  the  city,  or  to  act  in  its^  de* 
fence,  to  repair  to  their  respective  houses,  and 
keep  within  doors  ?  He  had  still  the  legal  au- 
thority in  him,  and  the  means  in  his  hands  to 
nnake  that  to  be  respected,  when  he  had  so 
great  a  body  of  men  in  arms  under  his  com- 
mand. 

In  these  circumstances,  the  methods  he  pur- 
•Qcd  demonstrated  the  end  which  he  'had  in 
view,  namdy,  to  deliver  up,  instead  of  defend- 
ing the  city ;  for,  in  order  to  justify  himself 
in  hbandoniog  that  defence,  he  ought  to  have 
gmie  another  way  to  work,  than  to  assemble  a 
Itromiscuoos  multitude  in  the  church,  exdu- 
life  of  the  volunteers.  If  there  was  truly  any 
change  of  circumstances  occurred,  that  made 
it  reasonable  now  to  lay  aside  thoughts  of  that 
defence  which  -  had  been  so  long  provided  for 
and  pursued,  he  should  have  summoned  a 
eoimcil  of  the  same,  or  the  like  persons  with 
those  who  had  first  contributed  to  the  resolu- 
tioos  of  making  any  defence  at  all,  that  is,  bis 
own  fellow-magistrates  and  councillors,  with 
the  chief  officers  of  the  volunteers  and  trained- 
bands,  and  deliberated  with  them  upon  the 
•opposed  diange  of  circumstances ;  and  if,  in 
•och  council,  it  had  been  debated  and  resolved, 
by  plurality  of  voices,  to  be  now  impracti- 
cabwy  or  inexpedient  to  persist  any  longer  in 
tl|e  measure  formerly  concerted,  of  defending 
the  city,  that  resolution  might  have  justified 
or  noqoitted  him ;  but  nothing  of  this  kind  is 
oltegedy  and  thereby  he  has  taken  the  whole 
vpon  himself.  He  consulted  with  a  disaffected 
maititadei  as  some  of  the  persons  present  in 


it,  of  undoubted  credit,  say  it  was:  and  theiw 
is  no  record  of  any  resolution  of  the  town- 
council,  or  of  the  commitiee  above-mentioned, 
of  Monday  the  16th  of  September,  when  this 
change  of  measures  was  brought  about,  nor 
any  record  of  the  council  after  Friday  the 
13tb,  before  the  rebels  entered  the  city,  nor  ef 
the  committee  af\er  Saturday  the  14th. 

As  for  the  particular  facts  or  artieles  charged 
upon  the  pannel,  the  pursuer  has  reason  to 
believe  he  can  prove  every  one  of  them  ;  but 
be  now  says,  that  neither  the  separate  rele- 
vancy, nor  the  proof  of  every  one  of  them,  is 
essential  to  the  conclusion  of  this  libel,  whereof 
the  general  scope  and  averment  is,  that  the 

Kannel,  at  the  time  and  upon  the  occasion  11* 
elled,  was  faulty  and  n^fligent,  or  guilty  ^ 
malversation  in  the  discbiiige  of  his  duty ;  and, 
for  making  out  this,  particular  articles  are  spe- 
cified :  and  although  every  one  of  these  shall 
not  appear  separately  material,  or  shall  not 
be  proved,  it  is  no  matter,  if  enouffb  be  proved 
to  make  out  or  support  the  general  charge. 

The  case  is  of  the  same  nature  as  if  a  civil 
action  were  brought,  for  instance,  for  re- 
moving a  suspected  tutor  by  the  kindred  of 
the  infant,  in  order  to  which  a  number  of  ar- 
ticles of  misbehaviour  were  alleged  in  the 
libel ;  in  which  case,  though  some  of  tbeso 
articles  should  not  be  proved,  or  well  accounted 
for  by  the  defender,  yet,  if  any  number  should 
be  made  good  and  acconnted  for,  the  general 
allegation  of  the  libel  would  be  proved,  and  the 
pursuers  behoved  to  prevail  in  the  conduaoo 
of  their  action. 

At  the  same  time,  to  touch  briefly  at  the 
particular  Articles,  it  is  replied  to  the  answer  to 
the  first,  That  it  is  not  the  pannel's  doubt  con* 
cerniog  the  point  of  law  that  is  charged  as  a 
crime,  but  his  urging  tliat  doubt,  inter  alia^  de« 
monstrates  bis  Mckwardness  to  pursue  any 
measures  for  defence  of  the  city,  for  the  doubt « 
itself  was  extremely  groundlos.  There  am 
sundry  old  laws  against  private  leagues  or 
bonds  among  the  subjects,  which  have  nothing 
to  do  with  the  present  case ;  but  the  only  law. 
upon  which  the  pannel's  objectran,  that  it  wonid 
have  been  high-treason  to  arm  without  autho- 
rity from  the  crown,  can  be  founded,  is  the  6di 
act  of  the  Restoration  parliament  1661,  entithsd. 
Act  asserting  his  majesty's  royal  prerogative  in 
the  militia,  and  in  making  peace  and  war,  Ace* 
which  act  declares,  **  That  it  is  and  shall  be 
high  treason  to  the  subjects  of  this  kingdom, 
or  any  number  of  them  more  or  less,  upon  any 
ground  or  pretext  whatsoever,  to  rise  or  continue 
m  arms  to  maintain  any  forts,  strengths  of 
garrisons,  to  make  peace  or  war,  or  to  make 
any  treaties  or  leagues  with  foreign  princes  or 
estates,  or  among  themselves,  without  his  ma- 
jesty's special  authority  and  approbation  first 
interposed  thereto." 

Now,  in  the  first  place,  whilst  this  act  con* 
tinued  in  force,  it  sorely  conk!  never  be  meant 
to  comprehend  the  case  of  the  king's  sub* 
jects  being  called  opt,  by  the  magistrates 
acting  unte  his  anthority,  to  take  arms  for  hit 
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tenrice;  for  infitance,  if  the  militia  of  uy 
couDty  thotdd  be  called  oat  by  tbe,high  sheriff, 
or  lord  lieutenaot,  to  renit  a  foreign  enemy,  or 
A  domestic  rebel :  and  the  chief  mantrate  of 
a  burgh  within  his  district,  has  the  like  power 
to  the  sheriff,  or  lord  lieotenant,  to  defend  the 
harrh  o? er  which  he  presides. 

But,  9dly,  This  act,  upon  which  the  doubt 
it  sioffly  founded,  is  repealed  by  the  act  of  the 
7th  of  queen  Aane,  chap.  SI,  which  provides. 
That  nothing  shall  thereafVer  be  high-treason 
in  Scotland,  hot  what  is  such  in  England.  And 
ftrther  prorides  concerning  certain  crimes 
tiierein  mentioned,  fix.  Thm  in  landed  men, 
murder  under  trust,  fire-raising  and  assassina- 
tion, which  were  declared  to  be  treason  bv  par- 
ticular statutes  w  Scotland,  shall  hereafter  be 
adjudged  and  deemed  to  be  capital  oflfences. 
But  concerning  the  fact  which  is  made  treason 
by  this  act  1661,  no  such  prortsion  is  made. 

The  pursuer's  replies  concerning  the  other 
Articles  are  already  in  substance  made  in  the 
Ibregoing  argument,  and  be  shall  not  prolong 
this  paper  to  go  through  them  minutn?,  and 
shall  only  fartSsr  obsenre,  That,  as  to  the  new 
defence  offered  to  the  eleventh  Article,  con- 
cerning the  city-arms,  that  though  it  comes 
with  a  bad  grace  to  be  now  for  the  first  time 
INTopoeed,  the  pursuer  does  not  oppose  the  pan- 
neTs  being  allowed  to  prove  this  allegation,  and 
all  other  Acts  and  circumstances  that  have 
been  by  him  alledged  for  his  vindication  or  de- 
fence against  the  charge  contained  in  this  libel. 
In  res|iect  whereof,  &c.  Will.  Gbaxt. 

INFORMATION 

For  AJICB1B4LD  S^TEWABT,  of  the  City  of  Edin- 
burgh, Merchant,  and  late  Lord  Provost 
of  the  said  City,  Pknnel  or  Defendant, 

AGAINST 

His  Majesty's  Advocate  for  his  Miyesty's 
Interest,  Pursuer. 

July  98, 1747. 

Before  entering  upon  the  objections  to  the 
relevancy  of  this  libel,  it  may  not  be  improper, 
first  of  all,  to  lay  before  the  Court  a  gennine 
and  succinct  account  of  every  fact  and  circum- 
stance which  any  way  concerns  the  conduct  of 
the  pannel,  or  can  give  any  light  to  form  a 
judgment  of  it  during  the  period  mentioned  in 
thelibel. 

Upon  the  17th  of  August,  1745,  the  pannel, 
then  Lord  Provost  of  the  city  of  Edinburgh,  had 
the  honour  to  receive  a  letter  from  the  man|ni8 
of  Tweeddale,  one  of  his  majesty's  principal 
secretaries  of  state,  of  the  Idth  current,  ac- 
quainting him,  **That  their  excellencies  the 
lords  justicefl,  having  received  intelligence,  that 
the  Pretender's  son  was  already  landed,  or  in- 
tended to  land  in  Scotland,  had  recommended 
it  to  him  to  give  notice  to  the  Provost  thereof, 
that  he  might  exert  his  care  and  rigilance  on 
this  occasion,  and  make  use  of  such  precautions 
as  he  should  judge  necessary  for  preservins^  the 
public  peact  within  the  bounds  of  his  jurtsdio- 
tiOB." 
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To  this  letter  the  Lord  Provost  wrsto  aai 
answer  on  the  17th,  as  fidlows :  **  It  is  witk 
pleasure  I  assure  your  lordship,  that  thia  lawo 
was  never  better  affected,  nor  mora  paaeeahla 
than  at  present  Nothing  shall  be  neglectadi 
on  my  part  to  preserve  people  in  their  datT  to- 
wards their  king  and  their  country  ;  and  we 
trust  in  God  that  no  threatened  daagefa  shall 
ever  reach  us ;  at  the  same  time,  we  are  sol 
to  sit  down  in  security,  but  will  keep  a  walih<- 
ful  eye,  in  order  to  prevent,  as  far  aa  it  is  is 
our  power,  every  thing  that  may  dtstmri  tha 
peace  of  this  pUlce." 

The  above  letter  was  laid  before  the  magia*. 
trates  when  it  came  to  hand,  and  the  aaswar 
was  approved  of  bv  the  town-council,  at  a 
uMetiiig  on  the  2Sd  of  August,  and,  in  pur- 
suance of  these  resolutions  taken  by  the  Lohl 
Provoet  and  council,  the  following  Orders  wara 
forthwith  issued. 

August  38.  Orders  were  given  to  levy  and 
raise  Siirty  centinels  to  be  added  to  the  citv- 
giMrd,  agreeable  to  the  powers  ^ven  them  ow 
act  of  parliament,  and  to  provide  them  with 
clothing  and  all  other  necessaries. 

Recommended  to  the  Lord  Provost  and  ma* 
gistrates  to  direct  the  captains  and  offioera  of 
the  trained  bands,  forthwith  to  make  up  fiill 
lists  of  all  the  persons  belonging  to  their  eeve- 
ral  companies,  and  to  report  the  saiae  to  tha 
magistrates  against  Saturday  next ;  and  that 
the  captaids  warn  and  premonish  them  all  ta 
be  readjr,  in  case  of  any  disturbance,  to  appear 
with  Hmr  best  arms,  u|khi  an  hour's  waraing^  al 
the  ordinary  ptecea  of  rendexvous. 

Orders  were  given  for  directing  the  con* 
stables  of  the  city  to  make  out  ftiirand  amfda 
lists  of  all  the  inhabitants  and  residenters 
within  their  districts,  and  report  the  same  la 
the  magistrates ;  and  to  be  dihgent  in  iaqoiriag 
and  finding  out  what  atran^fers  may  happen 
from  time  to  time  to  come  within  the  city,  and 
lodfife  within  their  several  districts. 

Orders  for  proclamation,  requiring  and  or> 
daining  all  inn-keepers,  strangers,  imd  «itheii| 
who  Imlge  and  entertain  strangers,  from  tiaaa 
to  time,  and  as  oft  as  anv  atranger  shall  lodge 
with  them,  to  give  in  to  the  capuin  of  the  city- 
guard  a  note  of  their  names  and  desiffnatioas 
at  their  arrival ;  and  of  the  time  of  their  de- 
parture, under  a  penalty  for  each  transgres- 
sion ;  and  the  captaina  of  the  guard  ordered 
dniy  to  report  to  the  magistrates,  in  writiag* 
every  morning,  lists  of  the  particulars  that 
ahould  be  delivered  in  to  them  by  the  inha- 
bitants. 

These  Orders,  most  of  which  proceeded  up« 
motions  made  by  the  Lord  Provoet,  were  a8 
a^eed  to  by  the  magistrates  and  council,  and 
signed  by  him  in  their  presence ;  and  care  was 
tflScen  ut  the  due  and  punctual  execntioD  af 
them  all,  without  any  loss  of  time. 

The  next  day,  being  Saturday,  August  g4th, 
it  was  suggested  to  the  Lard  Provost  that  it 
might  be  fit  to  call  a  general  meeting  of  tke 
inhabitants,  to  consider  what  was  to  be  done  ea 
this  occasion ;  to  which  he  i^recd,  mad 
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nnoieated  the  propoiil  to  the  eaancil  at  their 
Best  meetiii^  od  Monday,  Aii|^  S6,  who  alao 
approved  or  it ;  and  aooordingly  the  meeting 
waa  ordered,  and  the  moat  aobStaotial  and  well- 
allhetad  bnrffeaaef  wete  injited  to  aaaiit  with 
their  counael  and  advice ;  and  at  the  meeting, 
which  coold  not  be  convened  aooner  than  next 
davy  Aoguat  S7,  the  above  reeolntiona  and 
araera  were  reported  to  them  hy  the  Lord 
Pravoat;  and  the  meeting  **  unanimooaly  an* 
proved  thereof,  and  gave  hia  h>rdahip  and  the 


their  hearty  thanka  for  the  wise  and 
prudent  meaaurea  they  had  already  -  taken ; 
and,  farther,  offered  it  as  their  advice  to  the 
■lagittratea  and  cooncil,  to  name  some  of  their 
own  number,  and  such  other  of  the  burgesses 
aa  they  should  think  fit,  as  a  joint  committee 
to  consult  with  and  take  the  advice  of  the  Lord 
Juatioe-Clerfc,  Lord  Advocate,  Mr.  Solicitor, 
and  auch  of  the  lords  of  session  aa  can  be  fooiid 
in  town,  with  regard  to  what  farther  atepe  the 
magistrates,  council  and  community  can  legally 
take  for  preserving  tlie  peace  of  the  city,  and 
contributing  to  defeat  tlie  dangerous  and  wicked 
deaigna  of  the  enemies  to  his  sacred  majesty, 
hia  royal  family,  and  preaent  happy  consti- 
tution." 

August  S8.  The  committee  were  accord- 
ingly named  by  the  council  next  day,  and  that 
very  evening  met  with  the  king's  counsel,  and 
auch  of  the  judges  as  were  in  town,  at  the  lord 
jttataoe-clerk*8  house,  where  it  was  proposed, 
that  a  regiment  of  a  thousand  men  should  be 
levied  for  the  defence  of  the  town,  and  aervice 
of  the  government,  to  be  aubaisted,  for  three 
montha,  on  the  charges  of  such  of  the  inha- 
hitanta  aa  were  willing  to  aign  an  association 
fMT  that  purpose.  And  as  it  bad  been,  for  some 
time,  a  raieral  subject  of  conversation  and  de- 
bate without  doors,  how  far  it  waa  legal  to  levy 
mdb  regiment  without  a  special  onler  from  his 
■aajesty,  the  opinion  of  the  learned'  and  ho- 
nourable persons  present  was  asked  upon  this 
E\  and  they  all  agreed,  that  it  could  not  be 
ly  done  without  hia  majeaty's  warrant. 
1  which  it  was  resolved  that  the  Lord  Ad- 
YOoate  ahould  make  application  for  auch  war- 
laat;  and  that,  in  the  mean  time,  trial  should 
be  made  of  the  inclinations  of  the  inhabitants  to 
oaneur  in  this  measure,  how  soon  the  warrant 
ahoiiki  he  obtained  from  hia  majesty. 

August  30.  The  Lord  Provost  and  magis- 
tiatea  were  employed  in  receiving  propoaab  for 
potting  the  town  in  a  posture  of  defence ;  and 
the  Mrd  Provost  wrote  letters  to  the  tnagts- 
trates  of  boroughs,  and  miniatera,  for  about  ttM 
diatance  of  fourteen  milea  round  the  cKy, 
begging  that  they  would  aend  aa  early  intelli- 
gence aa  ponible,  by  express  on  horseback,  of 
may  bodiea  of  armed  men  they  could  diacover 
BMMrobing  towards  this  city. 

August  31.  About  the  aame  time  many  dif- 
ftreot  ordera  were  given  by  the  Lord  Provost 
tp  proper  persons,  with  a  view  to  put  the 
town  in  a  posture  of  defence,  which  were  af- 
ivwards  executed,  particularly  for  clearing  the 
lawD  wall,  building  atain  to  get  up  lo  tba  waU, 
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making  ommnnications  from  one  place  to  an- 
other, raiSng  a  work  at  Wallace's  Tower,  V> ' 
prevent  the  communication  by  the  back  of  the 
castle.  This  hut  work  had  been  directed  at. 
firat  in  a  very  proper  manner  by  bailie  Robert 
Bailhe,  overaeer  of  the  public  worka  for  thw 
year;  but  bailie  Gavin  Hamilton  afUrwarda 
stopt  it,  and  gave  a  different  direction,  by  which 
that  work  was  for  some  time  retarded. 

Monday,  September  S.    The  Lord  Provost . 
signed  an  order  in  council  for  augmenting  tba 
town- guard  to  the  number  of  136  men. 

September  3.     Bailie  Jamea  Stewart  and 
Mr.  Colin  Mac  Lanrin  applied  to  the  Lord' 
Provoat,  with  a  measage  from  aome  geotleinea 
who  had  met  the  evening  before,  deairingiii 
general  that  he  would  see  to  the  defence  of  the 
town ;   and  particularly,  firat.  That  he  would  . 
order  moulds  to  be  made  for  casting  buUeta. 
2dly,   That   the  aloices  of  the  North-Looh 
should  be  filled  up.    And,  3dly  ,ThBt  a  distine- 
tion  should  be  made  betwixt  the  inhabitants  of 
known   good  affection  and  others,  before  he 
came  t6  intrust  them  with  the  town's  arms. 

The  Lord  Provost  agreed  to  the  firat  two 
proposals,  and  ordered  MSt  immediate  execution 
of  them  ;  but  as  to  the  third,  he  demurred. 
He  observed  to  them  the  inconvenience  of 
making  distinctions  amongst  inhabitants  upbs 
bare  suspicions,  especially  about  the  time  of 
an  approaching  election,  when  parties  were 
forming,  which  would  lead  them  to  spread 
calumnies  against  one  another  upon  by-viewa  ; 
that  this  might  occasion  heats  and  diasentiona 
dangerous  to  the  peace  of  the  town,  and  even 
strengthen  tbe  disafiected  by  combining  tbenci 
together ;  that,  where  any  real  ground  of  com- 
plaint  could  be  condescended,  he  was  ready, 
not  only  to  exclude  such  persons  from  serving* 
in  the  trained-hands,  hot  also  to  oMige  them  to 
find  security  for  their  eood  behaviour.  After 
this  reasoning  the  gentlemen  did  not  inaiat  far- 
ther upon  that  part  of  their  propoaal,  nor  lay  it 
before  the  council,  who  were  the  proper  judges 
of  the  expediency  of  auch  meaaurea,  had  they 
thought  it  fit  to  M  inaisted  on. 

Slumber  4.  The  Lord  Provoat  met  with 
the  same  two  gentlemen,  and  several  other 
burgesses,  in  a  tavern,  and,  after  a  good  deal  of 
conversation  upon  the  several  expedients  pn^ 
posed  for  defence  of  the  town,  he  deaired  they 
would  digest  their  proposals,  and  give  them  in, 
in  writing,  which  he  would  either  immediately 
comply  with,  or  give  them  an  answer  in  writing. 
This  tney  seemed  cheerfully  to  agree  to,  and 
promiseif  to  give  him  in  tneir  proposals,  but 
never  did  it 

September  6.  Some  of  the  same  geptleihen 
presented  to  the  Provost  a  petition  signed  by 
about  80  or  90  of  the  inhabitants,  offering  to 
serve  as  volnnteers  for  defence  of  the  city 
against  any  attack,  and  particularly  in  contri- 
buting to  erect  the  necessary  and  proper  barri- 
cadoes  for  defending  tbe  ports  and  several  ave- 
nues to  the  city,  and  praying  that  the  city-wall 
might  be  instantly  repaired,  and  stairs  put  up, 
&c.  to  appoint  propor  places  of  rendesvous, 
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funiiih  them  with  neceiiary  araif»  aod  allow 
them  to  name  their  oflioera. 

The  Pro?ost  told  the  ^Dtlemeo  who  had 
v^i  with  him  two  day  t  before,  That,  after  what 
had  paet  at  that  meeting,  he  eipeoted  they 
ivonld  haTe  eommunicalM  to  him  their  ioten- 
tioni,  as  they  promised ;  but  he  nerer  would 
i^ind  soy  personal  ucglect  in  a  matter  where 
the  public  ssfety  was  coooemod,  and  therelore 
should  uke  care  to  present  their  petition  to  the 
magistratea  without  delay,  aou  return  their 
answer. 

September  7.  He  did  socordiogly  order  a 
m^mgf  ol'  the  msgistrates  to  he  summoned 
against  eleren  next  tbrenoou  ;  and  that  tliere 
mig^ht  be  no  nnneceusry  delsy  irom  any 
doubtfulness  concerning  the  lenity  ol'  this 
measure,  the  Provost  adrised  with  the  lord  ad- 
Tocate  upon  that  point  in  bis  way  to  the  meet- 
ing; and  hating  got  his  and  the  solicitor's 
ofMuion  ol'  the  lawfulness  of  it,  he  forthwith  met 
with  the  msgistrates,  anil  laid  the  petition  and 
opinion  before  them ;  upon  which  they  cheei^ 
fully  spproved  of  the  proposal,  and  applauded 
thezeal  of  the  petitioners. 

Immediately  alter,  the  Protosl  went  to  the 
volanteers,  who  were  met  in  the  New-churcb 
Isle,  and  told  them  tlieir  petition  was  to  be  com- 
plied with  in  every  psrticular,  except  the  nomi- 
nation «if  their  officers :  but,  notwithstanding 
that  did  of  right  belong  to  him,  yet,  as  he 
wished  of  all  things  tUey  might  oa? e  such 
officers  as  they  inclined  to  obev,  if  they  would 
give  hira  a  list  of  20  or  SO  of  their  number,  he 
would  coniine  his  nomination  to  that  list.  They 
complied.  Ue  named  six  of  the  fittest  persons 
ill  the  list  for  captains,  with  whom  they  were 
highly  pleased,  and  he  left  the  nomination  of  the 
subalterns  to  themselves,  for  which  they  re- 
turned him  thanks. 

Tlie  ssme  day  the  Lord  Provost  moved  in 
council f  that  an  Address  should  be  drawn  up 
apd  presented  to  his  m^^ty,  which  was  unani- 
niuusly  agreed  to  ;  and  a  dutiful  address  was 
accordingTy  drawn  out,  approven  and  signed ; 
after  which  it  was  resolved,  "  To  authorize  the 
magistrates  and  conveener  to  employ  persons 
with  all  possible  speed  to  put  the  city  in  a 
posture  of  defence,  and  particularly  the  walls 
thereof." 

In  consequence  of  this,  workmen  were  im- 
mediately sent  tor,  and  the  Lord  Provost  ordered 
them  forthwith  to  fall  to  work,  under  the  direc- 
tion of  Mr.  Mac  Laurin,  and  to  work  night  and 
day,  Sundays  not  excepted,  till  all  was  finished, 
and  gave  warrants  for  impressing  workmen. 

^September  8.  The  Provost,  of  his  own  ac- 
cord,  ordered  all  the  powder  that  was  in  the 
town's  magazine  to  be  carried  to  the  castle ; 
which  was  so  punctually  executed,  that  he  be- 
hoved afterwurda  to  take  irom  the  castle  what 
was  necessary  (or  the  service  of  the  town. 

About  the  same  time  he  wrote  an  order  to 
Robert  Davidson,  tacksman  of  the  meal- 
market,  to  clean  out  the  giaoariea,  and  provide 
meal. 

Stpttmber  9.    This  morning  the  Provost 
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having  oocasionally  heard  that  his  nijefty'a 
sign-manual,  authorizing  to  levy  the  Rsgimeat 
proposed,  had  come  the  day  before  to  the  lord 
advocate's  hand,  he  went  and  waited  on  hie 
lordship,  and,  u|m>u  receiving  the  sign  manual^ 
he  immediately  called  a  council,  and  produced 
the  same,  which  Has  addressed  to  the  lord  pro- 
vost, magistrates  and  town  council  of  Edin- 
burgh ;  and  recites,  **  That  it  had  been  repre- 
sented  to  his  majesty,  that  the  lord  provost,  map 
gistrates,  town-council,  bur^^esses,  and  othera 
of  his  city  of  Edinburgh,  from  the  great  loy- 
alty and  affection  to  his  person  and  govemment, 
were  at  this  juncture  willing  and  ready  to  raisa 
and  maintain,  at  their  own  proper  charge  aad 
expence,  by  voluntary  subscription  and  contri- 
bution, 1,000  foot  fcHT  the  defence  of  the  aaid 
city,  and  the  support  of  bis  government ;  and 
tliey  were  desirous  of  obtaining  his  royal  li* 
cence  and  authority  fw  the  same :  his  majesty 
therefore,  reposing  entire  trust  and  confidence 
in  tlie  lord  provost,  magistrates  and  town- 
council  of  his  saki  city,  did  thereby  authorize 
and  impower  them  to  raise,  form  and  discipline 
1,000  foot  to  he  employed  for  the  purposes 
above  mentioned  ;  and  Ins  majesty  did  thereby 
farther  order  and  command,  that  the  said 
1,000  men  shall  he  under  the  direction  of  the 
lord  provost,  magistrstes  and  town-council  of 
Edinburgh:  for  the  doing  whereof  this  shall 
he  a  sufficient  warrant.*' 

As  by  this  warrsnt  the  direction  of  the  regi- 
ment was  placed  in  the  magistrates  and  town- 
council,  so,  as  soon  as  it  was  res|l  they  took  Uie 
direction  into  their  own  hands, "  and  appointed, 
as  a  committee,  the  present  and  old  magis- 
trates, conveener,  deacons  Lauder  and  Porteons, 
or  any  five  of  tliem,  the  Lord  Provost  being  al- 
ways one,  and,  in  case  of  his  absence,  any 
nine  of  them,  to  be  a  quorum,  to  consider 
what  is  most  proper  to  be  done  upon  this  occa- 
sion for  levjing  the  said  thousand  foot  ;  and 
particularly  to  take  in  the  subscription  of  such 
of  the  inhabitants  as  are  willing  to  contribute 
for  levjring  and  maintaining  the  said  thousand 
foot.  With  their  proper  officers,  to  be  named  for 
the  purposes  mentioned  in  the  said  sign- manual, 
for  the  space  of  three  nionths  after  they  shall 
he  so  enlisted ;  as  also  to  consider  what  is 
proper  farther  to  be  done  for  the  safety  of  this 
city,  and  for  support  of  the  goveromcat; 
which  committee  shall  meet  at  the  Goldsmitba- 
hall,  twice  each  dsy,  at  the  hours  of  eleven  in 
the  forenoon,  and  four  in  the  afternoon  ;  and 
recommended  to  the  said  committee,  to  keep 
a  hook,  into  which  all  their  proceedings  and 
actings  shall  be  regularly  ingraoeed,  lo  the 
end  tlie  same  may  be  reported  to  the  oouncil 
from  time  to  time." 

At  the  same  time,  the  council  "  ordered  the 
Serjeants,  corporals  and  drums  of  the  city- 
guard  to  beat  up  i'or  volunteers  to  complete  the 
thousand  foot;  and  they  nominated  the  Lonl 
Provost  to  be  colonel  and  comnaander  of  the 
said  thousand  foot,  with  power  to  him  to  oon- 
fluct  and  direct  tliem,  and  the  other  offioert 
who  shall  be  named  to  noBiMind  wider  hi» 
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w  the-covneil  thall  think  proper,  or  ai  the  exi- 
gencies of  uMtters  shall  require." 

And  the  Lord  Provost  shewed  his  cheerful 
•eoBcurrence  in  this  naeasare,  by  a  subscription 
far  beyond  any  other  that  was  made  to  this 
fCffiRieot. 

September  10  to  13.  From  this  day,  to  the 
Idth  of  September,  there  are  daily  proceedings 
of  the  council  and  committee  above  namM, 
who  went  on  with  all  dilig^ence  in  raising  the 
men,  taking  in  subscriptions,  providing  aroM, 
grain,  and  other  necessaries,  and  doing  every 
thing  that  was  judged  proper  for  putting  the 
lown  in  a  posture  of  defence.  It  is  nnneces- 
•ary  to  trouble  the  lords  with  reciting  minutely 
•very  particular  which  appears  to  this  purpose 
from  the  records  of  the  conncil,  and  the  mi- 
nutes of  the  committee,  which  regularly  met 
tor  carrying  on  the  business  intrusted  to  them ; 
and  the  Lord  Provost  appears,  by  their  minutes, 
la  have  been  present  at  every  sedemnt. 

The  ^nn«  is  desirous  to  abridge  the  trouble 
of  the  Cromrt,  in  reading  a  long  story,  as  much 
as  possible;  and  therefore  shall  but  just  men- 
tion a  few  of  the  many  instances  of  his  care  and 
concern  in  carrying  on  the  general  measure 
now  resolved  on,  for  the  defence  of  the  town, 
nbout  this  period. 

-  That  whenever  any  complaints  were  made 
cf  the  stowness  of  the  workmen,  that  they  were 
not  goincf  on  with  that  diligence  they  ought, 
the  Lord  Provost  severely  reprimands  them, 
and  gave  fresh  warrants  to  press  men  and 
carts,  with  strict  orders  to  lose  no  time. 

That  bailie  Robert  Baillie,  who  had  the  in- 
i|iaction  Of  the  public  works,  with  his  com- 
mittee, were  ordered  to  see  that  every  thing 
was  done  that  was  necessary  for  the  defence 
and  preservation  of  the  tovm ;  and  he  had  the 
€harg[e  of  impressing  workmen  and  carts,  and 
exercising  all  the  aiithority  that  was  necessary 
fisr  carrying  on  the  public  works  with  the  ut- 
most disjmtoh. 

That  the  Provost,  on  tfa*  10th  of  September, 
wrote  a  letter  to  captain  John  Dalrymple,  and 
•lao  applied  to  captain  James  Murray,  to  take 
upon.tnem  the  command  of  the  volunteera: 
but  they  both  refused  to  accept  of  a  command 
fjIS  men  who  had  not  been  accustomed  to  mi- 
litary discipline. 

That  the  Provost  moved  in  the  committee, 
to  recommend  to  somo  of  the  city-guard,  Edin- 
burgh regiment,  and  gentlemen  volunteers, 
that  they  should  learn  the  exercise  of  throwing 
the  hand-granadoes. 

That,  in  order  to  preserve  the  public  money 
IVom  fiillinff  into  the  handa  of  the  rebels,  the 
Pkdvoft  culed  a  conncil,  and  proposed,  that 
ivbat  was  owing  of  the  king's  cess  should  be 
fnid  up  to  the  receiver-genera],  though  it  had 
■oC  been  paid  by  the  inhabitants  to  the  col- 
laeUNr ;  and  for  that  purpose  the  Provost  forth- 
with signed  an  order  on  the  cash  acoompt  for 
l,000i.  sterling,  payable  to  the  receiver-p^e- 
IMni*  to  account  of  the  cest  due  by  the  city, 
WbioD  was  delivered  to  the  receiTer^ji^era]. 

Seploiiber  13.  Thai  the  proceedings  of  the 


committee  for  levying  the  city's  regiment,  and 
forewarding  the  necessary  steps  to  bp  taken 
for  the  safety  and  defence  of  the  placp,  were 
read  over  in  presence  of,  and  considered  by  the 
council,  and  unanimously  approvcfi  of,  and  the 
council  recommended  to  the  committee  to  con* 
tinne  in  their  diligencSe. 

September  14.  Notice  having  come  to  town 
this  morning,  that  the  rdiels  had  passed  the 
Forth  some  miles  above  Stiriinfr,  md  were  di- 
recting their  march  towards  Ediinburgh,  and 
colonel  Ganliner's  drtigoons  were  retiring  be- 
fore them,  the  Lord  Justice-Clerk  sent  a  mes- 
sage to  the  Provost,  desiring  he  would  meet 
with  him,  and  some  hirds  and  gentlemen  of 
the  army,  and  others,  whom  he  was  to  bring 
from  the  country,  in  order  to  concert  what  was 
to  be  done  in  this  exigence.  The  Provost  im- 
mediately went  to  Lord  Justice-Clerk's  house, 
and  told  bis  lordship  he  was  senrible  how  much 
he  stood  in  need  of  such  advice ;  that  he  would 
alwaya  be  ready  to  follow  it,  and  would  be  sure 
10  attend  them  whenever  called  for. 

He  went  on  still  in  doing  erery  thing  that 
could  be  thought  of  as  necessary  to  provide  for 
the  defence  of  the  place.  He  signed  a  warrant 
this  day,  along  with  lord  Somerville  as  justice 
of  peace,  to  press  men  and  carts  for  carrying 
sand  and  other  materials  to  the  ramparts  and 
works  about  the  walls,  which  was  accordingly 
executed ;  and  also  to  bring  in  hay,  corn,  and 
provisions  into  the  town,  and  John  Walker  and 
VVilliam  Mercer  were  sent  to  Leith  for  that 
purpose. 

This  day  also  the  Provost  ordered  94  men  to 
attend  captain  Bryden  in  mounting  the  cannon 
upon  the  walls  ; 

And  granted  warrant  to  bring  into  the  town 
all  the  ladders,  arms  and  ammunition,  which 
were  in  the  Cannongate,  Potter- row,  and  other 
suburbs  adjacent  to  the  town,  that  they  might 
not  be  seized  by  the  rebels. 

Sunday,  September  15.  We  are  now  conne 
to  Sunday  the  15th  of  September;  i^d  as  the 
proceedings  of  this  day,  and  the  next,  are 
greatly  miarepresented,  as  well  as  curtailed  in 
Uie  pursuer's  information,  it  is  necessary  to  be 
a  little  more  particular  in  reciting  them. 

Upon  Sunday  morning,  when  the  committee 
were  met  in  the  Goldsmiths-  hall,  a  gentleman 
came  with  a  message  from  general  Guest,  to 
acquaint  them,  that  when  it  was  proposed,  at  a 
meeting  at  his  house,  to  order  Hamilton's  regi- 
ment of  dragoons  to  join  Gardiner's,  and  muce 
a  stand  against  the  rebels,  the  general  made  a 
diflfteulty,  in  regard  he  had  nohody  of  foot  to 
sustain  them.  Upon  which  a  captain  of  the 
volunteen  imdertoek,  that,  at  least,  350  of 
these  gentlemen  would  be  ready  to  march  upon 
any  service  the  general  would  order  them ;  his 
beGeved  more  would,  but  he  could  answer  for 
850,  providing  the  Provost  would  allow  50  of 
the  town-guard  to  go  along  with  them ;  and 
the  ffentleman  dcmrad  lo  Imow  if  the  Provost 
woumI  consent 

Oh  ftvA  hearing  of  thii  proposal,  the  Provost 
had  some  difficAy  to  plit  with  the  town- 
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SUArd,  as  beiD||^  the  body  of  meo  he  ooold  inoet 
epend  upon,  in  case  of  any  occasion,  to  defend 
Ibe  town ;  on  which  bailie  Robert  BaiIHe  aaid, 
he  thought  50  of  the  town-guard  could  not  be 
better  employed  than  in  supporting  so  man?  of 
the  rolonlcers,  if  they  marched  out ;  and  in- 
atantly  the  Pro? ost,  upon  recollectioD,  aji^reed, 
and  answered,  "  Mr.  Baillie,  you  are  in  the 
right ;  in  place  of  50,  they  shali  haxre  the  whole 
tewn-goard,  and  as  many  of  the  Edinburgh 
legiment  as  are  capable  of  doing  serfice.'* 

The  Provost  immediately  went  down  in  a 
coach,  along  with  the  gentleman  who  had 
brought  the  message,  and  told  the  general  the 
xesolution  of  the  committee  as  to  ending  oat 
the  town- guard  and  the  Edinburgh  regiment ; 
upon  which  the  general  sent  orders  to  Hamil- 
ton's regiment  to  march  through  the  town  and 
join  colonel  Gardiner's. 

The  Profoat  came  up  to  town  from  the  ge- 
neral's in  a  coach,  along  with  provost  Druro- 
mond,  the  first  captain  of  the  Tolunteera,  and 
by  the  way  met  two  of  their  officers,  who  came 
into  the  coach,  and  told  them,  they  were  sure 
the  Toliuiteers  would  not  comply  with  the  mea- 
sure proposed,  and  that  they  were  now  sepa- 
rated, and  had  gone  home. 

The  Protest  asked  Mr.  Dnimmond  what 
would  be  the  best  signal  to  bring  the  volunteers 
together  ?  He  said  they  had  only  two,  three 
Sfuns  from  the  castle,  or  ringing  the  alarm-bell. 
The  first,  says  the  P^voot,  is  not  in  our  power, 
as  the  castle  is  shut ;  and  the  other,  in  time  of 
divine  service,  may  alarm  the  town.  Mo  help 
for  it,  says  Mr.  Drummond,  the  bell  must  be 
rung. 

The  bell  was  accordingly  rung,  which  alarm- 
.  ed  the  people,  and  made  them  leave  the  church. 
The  volunteers  conveened  in  the  Lawn-market, 
and  buzza'd  Hamilton's  dragoons  as  they  past 
along.  Their  officers  applied  to  the  Provost, 
and  asked  if  he  had  ordered  them  to  i^o  out  and 
join  the  dragoons  ?  He  told  them,  he  had  no 
Dower  to  oi^er  them  any  where  out  of  town  ; 
but  he  had  consented,  tnat  as  many  as  were 
inclined  should  go  out  with  the  town-guard 
and  Edinburgh  regiment,  to  sustain  the  dra- 
goons in  opposing  the  rebels.  The  measure 
was  generally  not  liked  by  the  volunteers,  and 
was  imputed  to  the  Provost  as  if  he  had  been 
tlie  first  proposer,  as  one  of  their  officers  told 
him  with  a  good  deal  of  warmth. 

Afier  many  expostulations  among  them- 
selves, at  last  Mr.  Drummond  marched  up  on 
the  head  of  his  company,  and  some  others  fol- 
lowed. They  went  the  length  of  the  West  port, 
and  then  returned. 

Two[of  their  officers  went  foreward  to  stop  the 
town-guard  and  Edinburgh  regiment,  who  had 
marched, on  to  sustain  the  dragoons,  and  found 
them  between  the  Coltbridge  and  Brucehill : 
but  the  Provost  being  informed  of  this,  sent 
orders  that  the  city  regiment  and  town-guard 
should  march  foreward,  and  uke  their  orders 
from  the  commanding  officer.  General  Guest, 
nrhen  he  heard  of  the  return  of  the  volonteers, 
was  v^^  a4  the  dinppoiatmentp  and  said,  if 


he  had  expected  it,  he  wooM  not  baw  atiend 
H  amiltoo's  regiment  to  go  out  to  jeiD  the 
in  defence  of  the  town. 

The  Provost  sent  up  Mr.  Stevrait,  chief  < 
stable,  to  tlie  castle,  with  a  signed  order  for  m 
number  of  matches  for  the  use  of  the  oamum 
mounted  on  the  town-walls,  which  were  ac- 
cordingly delivered,  and  bronght  dowB  lo  the 
Goldsmiths- ball. 

The  Provost  conveened  the  traiiied-baBdi 
under  their  proper  colours  and  officers,  and 
gave  tliem  notice  to  hoM  themselves  in  readi- 
ness upon  a  minute's  warning,  and  three  eooi- 
panies  of  them  were  ordered  to  moont  guard. 

He  also  ordered  the  constables  to  aearch 
houses,  of  which  there  was  any  auspieioay  for 
arms  and  treasonable  papers. 

This  afternoon  brigadier  Fowkcs  came  la 
town,  and  the  Provost  was  called  in  the  evening 
to  Lord  Justice-Clerk's,  where  Lord  Advocate, 
general  Guest,  brigadier  Fowkes,  and  aevflral 
other  gentlemen  of  the  army  were  preaent.  A 
proposal  was  made,  that  the  dragoona  might  be 
brought  into  town,  with  a  view  to  give  them 
some  rest  and  rdreshment,  and  have  their 
horses  fed  on  the  street :  but  after  the  thinjg 
was  deb&ted  among  the  gentlemen  of  the  milt* 
tary,  who  considered  that  the  avenues  of  the 
town  might  be  taken  possessiott  ef  by  the  re- 
bels, the  streets  barricadoed,  and  the  honsas 
lined,  and  that  the  dragoons  might  very  nr^ 
bably,  by  this  means,  fall  into  the  haiida  or  the 
rebels,  it  was  agreed  to  be  a  thing  not  to  he 
attempted. 

From  this  the  Provost  went  akmgwith  major 
Cochran,  captain  Murray,  provoatDrommoed, 
and  others,  to  the  house  of  Mrs.  Clark  vintner, 
where  a  disposition  was  made  of  the  several 
corpe  of  armed  men  into  different  quarters -of 
the  town,  particular  guards  assigned  them,  and 
places  for  their  alarm-post  condescended  on, 
where  each  of  them  should  appear  on  the  pro- 
per signals ;  copies  of  which  were  given  to  the 
commanding  officers  of  the  different  corps* 

This  afternoon  the  Provost  met  with  sir  Ro- 
bert Dickson  upon  the  street,  who  had  come 
in  with  a  considerable  number  of  volunteera ; 
be  received  him  with  great  civility,  aa  both 
his  personal  character  and  errand  denerved ; 
immediately  gave  orders  that  his  men  ahonkl 
be  lodged  in  the  Kirk,  and  that  a  sufficient  quan- 
tity of  biead  and  ale  shouki  be  carried  there 
for  a  refreshment  to  them  without  delay. 

About  this  time  messages  were  aent  to  the 
castle  and  Leith,  to  procure  gunners  for  loading 
the  cannon.  Mr.  Guest  coukl  afford  ua  none 
out  of  the  castle ;  bailie  Scot  made  search  over 
all  Ldth,  assisted  by  David  Dryburgh,  Charlea 
and  Aksxander  sheriffs,  and  aent  na  up  what 
could  be  found  there;  applicatioo  was  ahre 
made  to  the  Ursilla  man  of  war,  and  the  an- 
swer returned,  that  the  captain  coald-seiid  eooe. 
By  orders  from  the  Lord  Provost,  the  great 
guns  upon  the  walls  were  bsgim  to  be  charged 
on  Sunday  evening,  and  the  gumcra  emnl^cd 
continued  to  charge  them  till  two  o'dooi  mkC 
momiog. 
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TIm  Pforost  this  erenin^  fenl  op  an  officer 
of  tbe  towD-i^isard  to  beg  the  general  would 
order  a  signal  to  be  pnt  up  in  tbe  castle,  to  dis- 
oorer  tbe  road  tbe  rebeb  shooM  take  to  Edin- 
borgb,  tbat  UMaanres  might  be  taken  to  turn 
tbe  whole  force  as  rooch  as  ponible  to  that  side ; 
•nd  an  answer  was  returned,  that  his  request 
•bouM  be  complied  with. 

All  this  Sunday  erening,  from  seren  to 
Iwrhre,  the  Prof  ost  was  constantly  employed, 
either  in  the  Goldsmiths -hall,  or  at  the  different 
guards  of  the  town,  conrersing  with  tbe  military 
■wn  about  orders,  or  with  tbe  captains  of  the 
tramed-bands.  At  twefre  at  night  ne  begtok  tbe 
ffrand  round,  which  hsted  tiU  about  four  o'clock 
m  tbe  morning. 

.  Monday,  September  16.  Having  gone  home 
iM  an  hour  or  two,  be  was  upon  the  streetsagam 
•t  six  in  the  oBoming,  re? iewing  tbe  barricadoes 
that  were  making  at  the  ports,  and  superintend* 
log  the  other  public  worlES  about  tbe  town. 

At  nine  o'clock,  be  ordered  bread  and  ale  to 
be  earned  out  to  tbe  dragoons ;  and  upon  Mr. 
Fowkes's  applying  to  him  for  the  town-guard 
and  Edinburgh  regiment  to  be  sent  out  to  join 
4be  drajpoonf ,  he  immediately  ordered  them  to 
parade  in  the  Parliament-ckMie,  and  march  out, 
vbich  they  did. 

.  He  next  gave  orders  that  mutton,  beef,  Jcc. 
flhoold  be  Mugbt,  and  boiled  in  all  the  taverns 
in  town,  for  Um  use  of  the  dragoons ;  and  went 
through  sereni  of  the  taverns  with  Mr.  BailKe 
and  Mr,  Hamilton,  and  gave  directions  therea* 
nent 

Being  informed  by  colonel  Clayton,  that  the 
provisions  first  sent  out  were  not  sufficient,  he 
axpreased  his  displeasure  that  his  first  ordera 
baa  not  been  fullv  obeyed,  sent  to  tbe  bakers 
and  brewers,  and  causedf  prest  carts  to  carry  out 
provisions. 

Betwixt  ten  and  eleven  o'dock,  when  sitting 
in  a  ckiset  in  the  coffee-house  whb  commissarv 
lieslie,  Andrew  Alves  came  m  to  them,  and  said, 
That,  in  his  way  to  town,  be  happened  to  ride 
Dear  the  rebels ;  tbat  tbe  duke  of  Perth  knew 
bim,  and  ordered  him  to  come  nearer ;  and 
upon  heariog  he  was  going  to  Edinburgh,  said, 
■1  understand  tbe  Provost  and  magistrates  are 
making  great  preparations  agamst  us,  but  we 
are  resolved  to  pay  them  a  visit ;  if  they  will 
beep  their  arms  in  their  possession,  and  altow 
iH  to  come  peaceaUv  into  town,  they  shall  be 
civilly  dealt  with,  if  not,  (they  must  lay  thor 
acconat  with  military  execution,  or  words  to 
diat  purpose :  and  turning  to  a  young  man  he 
called  the  Prince,  be  aslmd  him.  Whether  or 
not  that  was  his  pleasure?  Which  tbe  other 
aeemed  to  a^Knt  to.  Tbe  Provost  said, "  Mr. 
Alves,  this  is  a  very  extraordinary  message ; 
but  they  wfll  find  we  are  not  lo  ba  intimidiSed 
by  threats." 

The  Provost  went  immediately  over  to  tbe 
Goldsmiths-hall,  and  acquainted  two  gentlemen 
•f  tbe  eommittee  of  what  Mr.  Alves  had  said, 
and  eoosuhcd  with  them  what  was  proper  to  be 
4ona.  They  were  of  oprnkin  it  was  most  proper 
l0Beglc0tit,  aad  take  BO  step  that  Bight  pub- 


lish to  the  inhabitants  the  threatning  they  had 
received. 

The  Provoet,  aAer  reviewing  some  of  the 
works  about  the  town,  on  his  return  to  the 
street,  was  informed,  that  Andrew  Alves  had 
adventured  to  repeat  to  others  what  had  passed 
betwixt  him  and  the  rebels;  upon  which  be 
went  straight  to  the  Lord  Advocate  to  ask  his 
advice ;  where  be  found  Mr.  Alves,  and,  by  tbe 
advocate's  advice,  be  signed  a  warrant  for  com- 
mitting bim. 

Monday,  September  16tb,  aAernoon  about 
three  o'clock,  tbe  Provost  being  then  in  Mm. 
Wilson's,  was  called  out  from  the  company  by 
Mr.  Baillie  and  Mr.  Forrest,  who  acqoamted 
him,  that  a  petition  to  the  magistrates  waa 
bsndm^  about  among  the  inhabitants,  desiring 
they  might  be  consulted  upon  what  was  proper 
to  be  done  upon  this  juncture.  At  this  the 
Proveot  was  surprised,  as  well  as  vexed :  How- 
ever, as  soon  as  he  came  out  to  go  to  the 
GoMsmiths-ball,  he  was  met  by  a  j^reat  crowd 
of  inhabitants,  who  delivered  to  htm  the  peti- 
tion, which  is  (MToduced  in  process,  praying, 
**  That  the  magistrates,  before  they  came  to 
any  resolution,  either  of  defending  or  giving 
up  the  town,  would  call  a  meeting  of  all  tbe 
principal  inhabitants  and  heritore,  at  present  in 
the  plaee,  to  consult  with  them  what  is  proper 
to  be  done  in  an  afiair  of  so  great  importance." 
Upon  this  the  Provost  immediately  went  to 
the  Ooldsmitbs-ball ;  they  foltowed  him,  and 
endeavoured  to  crowd  in :  Upon  which  he  was 
provoked,  and  asked.  If  they  meant  to  inforoe 
their  petition  by  numbera ;  begged  they  would 
be  gone,  and  leave  it  to  the  magistrates,  who 
were  to  consider  what  was  roost  expedient  to  be 
done  with  respect  to  the  place;  and  imme- 
diately he  caused  the  drum  to  go  about,  and 
order  the  inhabitants  to  retire  from  the  streeta, 
who  were  all  in  an  uproar  upon  hearing  that 
the  dragoons  bad  retreated  from  tbe  rebds. 

Tbe  Provost,  in  his  way  to  the  ports,  met 
with  tbe  lord  advocate  and  sollicitor,  who 
asked  him,  if  he  did  not  thmk  100  dragoons 
might  be  of  use  to  be  brought  into  tbe  town  ; 
and  he  agreeing  that  they  might,  tbe  advncate 
asked  him  to  sign  a  letter  in  conjunction  with 
him  and  the  solicitor,  to  general  Guest,  to  send 
in  100  dragoons;  which  the  Proveot  imme- 
diately did,  and  then  went  on  to  see  the  gates 
barricadoed. 

After  the  gates  were  barricadoed,  be  ordered 
Mr.  Stewart  the  constable  to  mount  the  walls, 
and  look  out  for  the  dragoons ;  and  so  soon  as 
he  should  see  them  come  near  the  walls,  to 
open  the  gates  and  let  them  in.  He  bad  beforo 
provided  a  large  quantity  of  bay  for  the  on  of 
their  horses. 

As  he  was  returning  up  tbe  Westbow,  a 
citizen  of  very  considerable  sobolanee,  and 
undenbted  loyalt]^,  came  to  bim,  and  saii^ 
**  He  applied  to  him  in  name  of  himself,  aad 
many  of  the  most  considereble  dUaens,  to  ex- 
postulate and  beg,  that  the  defoneeof  tbe  town 
might  not  be  insisted  on,  whkdi  coohl  ooljr 
tend  to  aipofe  tba  lives  of  the  cillMM.**   A 
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which  the  Profoit  Amwcred,  **  I'liat  hia  re- 
quest could  not  be  granted." 

Id  retuniiog  to  the  Goldtmithfl-hall,  the 
Provost  gave  captaio  Hamilton  orders  with  re- 
spect to  the  city -guard,  80  of  them  to  remain 
aft  the  West  port,  30  to  go  to  Bristo  port,  90  to 
the  Nethcrbow,  and  40  of  them  to  reoMun  in 
the  guard,  to  move  to  aav  pbee  where  they 
abouTd  be  most  needed,  wnicli  was  allowed  to 
^  a  very  proper  dispo»itiun. 

During  all  the  way  in  his  relurn,  the  cries  of 
the  people  were  Iteard  on  every  side,  ''  What, 
wonid  he  hafe  them  all  murdered,  by  ilefendiog 
the  town  alter  the  dragoons  had  run  away  f " 
And  other  words  to  that  purpose. 

As  soon  as  he  was  retumH  to  the  hall,  wiiere 
the  eommittee  was  met,  he  sent  bailie  Hamil- 
ton, Ilobert  Baillie,  and  John  Forrcnl,  Ibr  the 
Jord  jttstioe-derk,  lord  adrocate,  and  the  so- 
Jicitor,  to  beg  they  would  come  and  assist  them 
with  Uieir  counsel,  saying,  he  cliused  to  he  de- 
termined only  by  thehr  advice.  Tliey  returned, 
and  reported  that  they  had  all  gone  out  of  town. 

The  Profost  expressed  great  concern  when 
be  found  himself  destitute  of  the  advice  Iw  most 
relied  upon  at  so  critical  a  juncture,  and  then 
desired  that  the  officers  of  the  army  should  be 
sent  for,  and  the  officers  of  the  volunteers  who 
were  conveened  at  their  posts  by  the  ringing  of 
the  alarm*bell.  Meat  of  the  capuins,  and  sonM 
other  officers  of  the  volunteers  came ;  but  no 
4ither  military  men  were  found  in  town^  except 
captain  James  Murray  and  n^jor  Cochran. 
The  Lord  Provost  addressed  himself  to  them, 
and  said,  '*  That,  for  his  part,  he  was  willing  Id 
enoounler  any  danger  'for  the  defonoe  of  the 
town :  He  hoped  tlw  inhabitants  ironld  do  their 
dnty,  and  hoped  the  enemy  might  be  kept  out 
lutil  assistance  should  come  to  their  relief;  and 
asked  Mr.  Murrsj  what  was  his  opinion.^*' 
Who  said,  he  jHtied  him,  but  was  at  a  loss 
what  advice  to  me :  And  being  farther  pressed 
by  the  Provost,  he  answered.  That  if  the  volun- 
teers, trained-bands,  and  other  armed  men 
within  the  town,  were  disposed  to  do  their  ut- 
most, he  believed  they  might  make  a  good  de- 
fence ;  but  if  they  were  not  disposed  to  fight, 
ht  would  advise  the  sending  the  government's 
arms  to  the  castle. 

The  Provost  mid,  ''  He  hoped  those  gen- 
tlemen who  had  undertaken  the  defence  of  the 
town,  would  not  now  abandon  it  when  the 
danger  drew  near,  hut  remember  what  expence 
the  town  had  been  at,  what  assurance  theV  had 
given  to  his  majesty,  and  what  they  had  pro- 
mised to  perform,  wh«i  the  danger  was  at  a 
greater  distance."  He  then  askc3  all  thecaf^ 
tains  and  officen  of  the  volunteers  that  were 
present,  what  he  could  expect  from  them  P  One 
said,  he  did  not  find  any  disposition  in  his  men 
to  fight :  Another  told,  that  there  did  not  remain 
AAeen  of  the  company  to  which  he  belonged ; 
hnl  as  be  had  promised  to  risque  his  life  in  de- 
fonoe of  the  town,  he  would  still  do  it ;  though 
he  was  sure  not  five  of  the  fifteen  would  follow 
him.  And  oUieniofthem  declined  to  make  any 
answer  at  ail 
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About  this  time  Walter  Groset  came  into  the 
Goldsraiths-hall,  and  he  ssid  he  was  seat  by  the 
Lord  Justice-  Clerk  and  Lord  Advocate,  to  desire 
the  Provoet  weuM  send  an  order  to  general 
Fowkcs  to  bring  the  dragoons  into  town.  To 
which  he  answered,  that  he  was  surprised  at 
the  anessage,  after  what  had  pasaed  the  night 
before ;  that  he  would  sign  no  order,  as  he  hsd 
no  power  over  the  dragoons ;  but  if  ther 
pleased  to  send  tliem  in,  thev  should  be  mmas 
very  welcome,  and  we  should  join  them  in  de- 
fence of  the  town. 

Mr.  Groset  sakl,  Thst  the  Lord  Advocate  and 
JuBlioe-Clerk  thought  it  proper  that  the  Pro- 
vest  should  sign  tM  order.  To  which  he  an- 
swered, That  Tie  did  notchuse  to  make  himself 
accountable  for  the  dragoons,  after  what  he 
had  heard  in  the  Lord  Justice-Clerk's  last 
night ;  but  thought  it  more  proper  that  tfacj 
should  send  their  orders,  if  they  had  altered 
their  way  of  thinking  absut  that  matter.  Mr. 
Groset  desired  to  have  the  Provost's  answer 
in  writing,  with  which  he  readily  complied. 

About  this  time  the  feara  of  the  inhabitanis 
had  brought  a  great  crowd  into  the  GoM- 
'smiths- hall,  and  about  the  door  of  it,  who  aH 
cried  out  against  the  maihiess  of  defondinjp  thn 
town,  when  all  the  officers  civil  and  military' 
had  left  it,  which  shewed  they  understood  it 
could  not  be  defended.  The  crowd  still  in* 
creasing,  a  member  of  the  council  proposed 
they  stranld  go  to  the  New  Kirk  Isle,  as  thej 
were  like  to  he  smothered  in  that  narrow  place : 
upon  which  the  Lord  Provost  left  the  hall,  and 
went  out  to  the  Pariiamcnt-ckMe,  where  great 
numbers  came  up  to  him  remonstrating,  in  the 
strongest  terms,  against  attempting  any  de- 
fonoe, whioh  could  liave  no  otlier  effiM^  but  la 
expose  them  to  military  execution. 

Tlie  Provost  did  all  be  couM  to  reanisMite  the 
people ;  but  when  he  was  talking  to  them,  Mr. 
Cunningham  of  Gardiner's  dragoons  came  up 
to  him  on  horseback,  with  a  message  from 
lieutenant  colonel  Whitney,  desiring  Iw  would 
order  the  dragoons'  baggage  to  be  forthwith 
sent  out  to  them,  because  tbey  were  going  to 
Haddington  ;  that  they  found  they  had  beoi 
ipneatly  deceived  in  the  number  of  the  rebels ; 
for  now  thcry  computsd  them  to  be  near  8,000. 
This  account,  which  was  given  by  Mr.  Cun- 
ningham in  the  hearing  of  the  crowd,  dkl 
^^reatly  contribute  to  increase  the  terror  of  the 
inhabitanta,  who  were  heard  crying  every 
where.  What  a  madness  it  was  to  praland  to 
stand  out  against  such  a  number ! 

The  Provost  expostnbited  with  them  in  the 
New  Kirk  Isle,  "  That  he  hoped  they  wouki 
not  now  abandon  the  defence  of  the  town  ;  thift 
he  was  ready  to  concur  in  it  to  the  utoiOBt  of 
hn  power,  aud  expected  the  danger  would  not 
be  so  great  as  some  men's  fears  made  it."  Bttt 
upon  this  such  a  noise  was  raised,  that  nothiiig 
could  be  heard  but  a  general  cry  for  givinff  up 
the  town,  not  above  two  or  three  of  Uie  whols 
multitude  present  appearing  to  be  of  a  diffiset 
opinion. 

About  this  timealettw  was  Ihrawa  ioi  di- 
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rected  to  the  Lord  Pr^ivott  uid  maffiitrates, 
which  was  opened  by  Walter  Orrodc ;  and 
wheo  be  told  it  was  signed  by  Cbaiies  P.  R. 
the  Provost  slopt  him,  and  said,  be  would  not 
witness  the  reading  such  a  letter :  upon  which 
man?  caltin]^  out  to  read,  be  ssid  he  had  been 
too  long  there,  and  with  difficulty  got  to  the 
door,  and  reComed  to  the  (jioldsnotths-hall, 
where  the  magistrates  also  came;  and  a  great 
.number  of  the  inhabitants,  and  immediately 
they  sent  to  conveen  the  town's  assessors ;  but 
only  one  of  the  four  was  to  be  found :  thev 
asked  his  opinion  what  was  to  be  done  with 
respect  to  the  letter,  and  whether  it  should  be 
read  ?  But  he  having  declined  to  give  any  opl- 
iiioo,  and  the  inhabitants  expressing  the  utiuost 
uoeasinemi  both  within  and  without  doors,  the 
letter  was  read  without  any  anthority  from  the 
l^rofost,  and  contained  a  threatening  of  their 
highest  resentment,  in  case  any  opposition  was 
nMide  to  their  entry,  or  that  an;^  of  the  cannon 
or  arras  were  allowed  to  be  earned  off. 

After  this  nothing  was  to  be  heard  but  load 
cries  against  a  fruitless  opposition,  and  against 
ddiTerjr  up  of  the  town's  arms  to  the  castle, 
which,  it  was  said,  would  occasion  destruction 
to  the  city ;  and  many  in  the  hall  insisted  that 
a  depntatiou  should  m  sent  out,  to  beg  that 
hostilities  might  not  be  commenced  against  the . 
city,  until  they  had  time  to  deliberate  what  an- 
swer they  should  return;  and,  as  it  was  be- 
lieved the  enemy  was  at  the  gates,  the  depute- 
tioD  was  immediately  hurried  away,  viz.  bailies 
Gavin  Hamilton,  John  Yetts,  David  IngUs, 
and  conveener  Norrie. 

•  The  volunteers  in  the  mean  time  did,  without 
applyuig  to  the  Lord  Provost  for  orders  or  di- 
reetioMy  of  their  own  accord,  take  a  resolution 
to  give  up  their  mrms  to  the  castle,  which  they 
forthwith  executed,  and  thereby  dismist  them- 
selves ftom  the  service. 

One  of  their  principal  officers,  whose  zeal 
or  bravery  was  never  at  any  time  called  in 
question,  upon  his  return  from  the  castle^  was 
met  on  the  street  by  a  gentleman,  who  told 
bim,  the  rebels  were  not  near  so  numerous  or 
fbruMdable  as  they  had  imagined,  and  that  it 
vroQld  be  a  shame  to  surrender  the  town  to 
tbem.  But  the  officer  answered.  It  might  be 
aoy  but  it  could  not  now  be  helped  ;  that  infor- 
mation had  come  too  late. 

And  some  hours  before,  another  gentleman 
of  the  same  corps  bad  sent  a  message  to  his 
wife,  begging  her  not  to  be  under  any  fear 
about  him,  fpr  the  town  was  to  be  given  up. 

At  this  time  a  message  came  from  the  castle, 
by  llobert  Griffith  a  gunner,  desuring  .that  the 
cannon  on  the  town -walls  might  be  nailed  up. 
It  waa  the  opinion  of  the  committee,  that  the 
Provost  should  give  no  orders  in  these  matters, 
after  what  had  past ;  but  he  told  the  messen- 
gtr,  that  Mr.  Guest  was  at  liberty  to  do  what 
DB  tbooght  best  for  the  service  of  the  govern  - 
jaent,  and  nothing  hindered  him  to  spike  up 
the  camion,  if  he  thought  fit :  and  he  was  also 
told,  that  the  town-officers  would  shew  him 
wlwra  the  oaiioon  were^  for  that  purpose. 


About  the  same  time  the  adjutant  of  the  city 
regiment  wanted  to  know  what  should  be  done 
with  tiie  arms  under  his  care ;  and  was  toM, 
that  it  was  not  thought  proper  the  Provost 
should  give  orders  thereanent ;  that  the  coun- 
cil was  afraid  the  city  might  suffer  from  the 
cmeity  ef  the  rebels,  and  even  that  they  them- 
selves  might  suffer  from  the  populace,  if  such 
orders  were  given ;  but,  at  the  same  time,  that 
the  soldiers  of  the  new-levied  regiment,  pos- 
sest  of  those  arms,  should  be  privately  ac- 
quainted to  return  tbeiki  to  the  castle;  and  by 
this  means  the  whole  arms  of  ihe  city  regiment' 
were  returned,  except  those  of  the  men  upon 
guard. 

But  it  was  not  practicable  to  get  the  arms  of 
tlie  trained -bands  conveyed  to  the  castle  in 
this  manner.  These  arms  were  in  poesession 
of  the  substantial  burj^esses  and  householders  of 
the  town,  who  considered  them  as  their  own 
properly,  having  been  bought  with  their  own 
money  when  admitted  burgesses :  and  as  most 
of  them  had  not  only  their  wives  and  children, 
but  the  greatest  part  of  their  substance  within 
the  town,  they  would  not  consent  to  expose  all 
that  is  dear  to  tliem  to  the  rage  of  an  incensed 
enemy,  for  the  sake  of  keeping  those  arms  out 
of  their  hands,  especially  as  they  were  in 
themselves  of  very  little  value,  being  generally 
old  guns  without  bayonets,  bought  at  half-a- 
crown  or  three  shillings  a-pi^ce,  more  for  shew 
than  use,  as  they  were  never  otherways  ero- 
pk>ved  ihan  at  a  birth-day  parade. 

Bui,  of  little  value  as  they  were,  the 
Provost  waa  desirous,  if  possible,  they  shouM 
be  saved  oat  of  the  hands  of  the  rebels ;  and 
as  neither  he  nor  the  council  were  able  of 
themselves  to  compel  the  inhabitants  to  part 
with  them,  he  thought  of  the  only  expeilient 
that  eoohl  be  taken  in  such  a  case,  which  waa 
to  send  a  message  to  the  castle  to  inform  Mr. 
Gaest  of  the  situation  of  the  town,  and  the 
general  consternation  of  the  inhabitants,  and 
to  beg  that  he  would  send  a  party  down  to  take 
up  their  arms,  as  the  council  was  not  at  liberty 
to  give  orders,  for  fear  of  the  consequences 
with  regard  to  the  town.  This  message  was 
delivered  to  general  Guest,  but  was  not  com- 
plied with. 

From  the  Goldsmiths-hall  the  committa9 
went  to  the  council -house,  and  were  alarmed' 
with  the  cry,  that  the  rebels  had  broke  into  the 
town.    This  was  owing  to  the  fright  of  a  party 
of  dragoons,  who  guarded  their  baggage  at  the ' 
Netherbow  port,  and  when  the  port  was  opened 
to  let  out  the  baggage,  a  great  crowd  burst  in^ 
which  the  dragoons  imagined  were  the  rebels, . 
and  rode  off  as  hard  as  they  conki,  in  great 
terror,  to  the  castle. 

Upon  this  alarm  the  commandant  pot  the 
Provost  in  mind  of  the  threatening  sent  to  the 
town,  that  every  man  who  waa  found  in  arms* 
should  be  put  to  death ;  and  asked  the  Provost 
what  the  trained -bands  should  do  at  the  Weigh- 
house  and  West  port,  when  the  rebels,  bad  al- 
ready burst  in  at  the  other  end  of  the  town  f ' 
The  only  answer  any  man  alive  coaM  gifOi  hi 
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such   circamsUDcei^    wai,  they  should  quit 
their  arms  to  evoid  being'  massacfed. 

After  this  alarm  was  ofer,  Mr.  Groset  ar- 
rired  with  accounts  that  sir  John  Cope  had 
been  seen  off  Dunbar,  and,  as  the  wind  was 
unfavourable  for  bringinsf  them  up  the  Frith, 
it  was  thought  he  would  land  tbat  night  at 
Dunbar,  and  might  soon  come  to  jLheir  relief. 
Upon  which  bailie  James  Blansfield  was  imme- 
diately dispatched  to  call  back  the  deputies, 
and  a  town  officer  was  also  sept  to  run  the 
shortest  way  and  stop  them ;  but  neither  could 
Of  ertake  them. 

It  being  now  again  resolved,  upon  this  pros- 
pect of  relief,  to  put  the  town  m  a  state  of 
defence,  Mr.  Groset,  and  Mr.  Lindsay  secre- 
tary at  war,  went  up  to  the  castle  along  with 
provost  CouttB,  and  aoouaintedthe  general  with 
the  good  news  of  sir  John  Cope's  arrival,  and 
asked  if  he  would  think  it  proper  to  order  the 
dragoons  back  for  the  defence  of  the  city,  and 
whether  he  would  deliver  back  the  arms  that 
had  been  returned  to  the  castle.  General 
Guest's  answer  was,  that  he  did  not  think  it 
for  his  m^esty's  service  to  order  the  dragoons 
back  to  Edinburgh,  it  being  more  fit  they 
should  join  sir  John  Cope's  small  army  :  that 
the  gentlemen  of  the  council  might  put  the 
bnrgners  arms  into  the  best  hands;  and  if, 
thereafter,  the  Lord  Provost  should  find  a 
disposition  in  the  inhabitants  to  defeml  the 
town,  he  might  let  him  know:  and  added, 
that  be  would  send  down  a  message  to  the  Ser- 
jeant that  was  nailing  up  the  cannon  on  the 
walls,  to  stop  him. 

AAer  the  gent^jemen  had  returned  from  the 
eastle,  it  was  proposed  in  council,  by  a  cap- 
tain of  the  fulunteers,  that  the  alarm-bell 
should  be  rung :  but  it  was  ol^ected  by  some 
of  the  memMrs,  that  nothing  of  that  kind 
ought  to  be  done  till  the  deputies  were  returned, 
lest  the  rebels,  who  were  apprehended  to  be 
▼erv  near,  should  thereby  oe  enraged,  and 
make  them  suffer  for  it.  One  of  the  reverend 
ministers  of  the  city,  who  had  been  most  active 
and  zealous  in  the  senrice  of  the  government, 
and  some  other  well- affected  burgesses,  agreed 
in  this  opinion ;  and  all  of  them  were  positive 
that  nothing  could  be  done  for  defence  of  the 
city,  unless  the  dragoons  were  brought  back  : 
upon  which  Mr.  Groset  rose  op,  and  said  he 
would  go  and  endeavour  to  bring  them  hack  ; 
and  provost  Drummond  and  he  went  off  upon 
that  errand,  but  did  not  again  return. 

Mr.  Lindsay,  the  secretary  at  warj  asked 
the  Lord  Provost,  if  he  would  send  an  order 
to  general  Guest  to  re- deliver  the  arms  which 
had  been  sent  up  to  the  castle.  Had  the  Pro- 
vost been  capable  of  any  degree  of  the  bad  in- 
tention the  pursuer  would  now  suppose,  it  was 
easy  to  comply  with  this  request,  for  one- tenth 
part  of  thpse  arms  would  have  been  of  more 
Talue  to  the  rebels,  than  the  whole  arms  that 
were  in  the  hands  of  the  burghers :  but,  as  his 
constaiit  intention  was  to  bring  no  arms  or 
ammunition  from  the  castle,  but  as  there  was 
nMeanry  occasion  for  tbemi  lest  they  should 


fall  into  the  hands  of  the  rebels,  so,  agreeably 
to  bis  intention,  he  answered  Mr.  Lndsay, 
"  That,  before  he  gave  such  ord«t,  he  behovedl 
to  see  a  better  disposition  in  the  inbabitaim  to 
defend  the  city." 

For,  since  the  alarm  of  the  rebda  borstiai^ 
into  the  town,  most  of  the  inhabitants,  dreading 
the  ezecntion  of  their  threats  against  aoeh  as 
should  be  found  in  arms,  had  qoitled  tbcir 
arms  and  gone  home. 

The  gentlemen  who  had  gone  to  the  refad 
camp  returned,  and  brought  their  answer,  re- 
quiring the  city  to  receive  their  prinoe  w 
prince  regeot,  and  that  no  arms  or  amimiBi- 
tion  should  be  suffered  to  be  carried  oflT  or  ood- 
cealed ;  and  demanding  an  answer  against  two 
o'clock  in  the  morning,  their  camp  being  theo 
at  Gray's  Mill,  about  two  milea  distant  from 
the  city.  After  receiving  thb  answer,  the 
gentlemen  of  the  council,  with  some  other 
citizens,  continued  together  deliberating  what 
was  to  be  done,  till  two  o'clock  in  the  morning, 
many  of  them  expecting  relief  from  the  dra- 

Swns,    which    provost  Drummond  and  BIr. 
roaethad  been  sent  some  time  before  to  bring 
back,  if  possible,  to  their  aasistanee. 

When  the  dock  struck  two,  and  no  rdief 
came,  it  was  proposed  to  send  a  aecond  de- 
putation, in  order  to  gain  a  further  titM, 
which  waa unanimously  agreed  to;  and  bailia 
Robert  Baillie,  provost  Coutts,  with  two  er 
three  other  councillors,  were  sent  off  to  beg 
a  delay  till  nine  or  ten  o'ckKrk,  by  reason  tkie 
burghers  were  all  in  bed,  and  could,  not  be 
conveened  for  several  hours :  at  the  same  tioie 
they  were  authorized  by  the  ProToat  to  say, 
**  That  he  would  rather  die  than  comply  with 
the  condition  of  receiving  their  prince  as  re- 
gent of  Scotland." 

Messages  were  at  the  same  time  sent  to  the 
principal  inhabitants  and  dtizens,  to  come  and 
meet  with  the  council,  and  concert  what  was 
proper  to  be  done ;  but  few  of  them  had  coom, 
when  the  deputiea  returned  with  an  answer 
much  to  the  same  purpose  with  the  foroaer  ; 
and  soon  after  notice  wa«  brought,  that  a  part 
of  the  rebel  army  hail  rushed  in  at  the  Netber- 
bow  port,  and  made  tbemselres  masters  of 
the  city  guard,  who  had  been  so  harrassed 
with  the  extraordinary  duty  all  the  preceding . 
week,  and  by  being  out  under  arms  for  two 
(lays  before  along  with  the  dragoons,  that  th^ 
were  hardly  fit  to  do  any  duty,  far  leaa  able, 
to  oppose  an  army  of  rebels,  who  were  no- 
merous  and  hardy  enoiigh  to  defeat  a  regular 
disciplined  body  of  the  king's  forces  a  few  da^a 
after. 

From  the  above  narrative,  which  ia  in  every 
particular  strictly  agreeable  to  the  fact  as  it 
happened,  it  appears  in  what  manner  thia  dty 
had  the  misfortune  to  foil  into  the  posiasiioe 
of  the  rebels,  after  all  possible  care  taken  by 
the  provost  magistrates  and  council,  to 'fire- 
vent  it.  Some  of  them  indee4  were  of  opiuoni 
as  well  as  many  other  of  the  wisest  and  besc- 
affected  citizens  in  the  town,  that  the  aeheoM 
of  defendtbg  the  city  agaiast  an  attack»  wii 
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h  itelf  impraelleablc.  The  old  wtflg  mre 
ImHIj  idBoirat  to  keop  oat  soniggM  goodi, 
hot  1^  DO  omiiB  alile  to  cndore  Mjr  siego  or 
atttCK!  besidet,  there  were  so  many  other 
dhfioM  wAjg  the  toim  migbt  be  fbrcetf  to  f ar- 
leoder,  by  throwtog  in  fire,  bumiiiff  tlie  houses 
which  adjoin  to  the  towo  in  some  |mees  where 
flMreis  no  wall,  cottingf  the  water-|>ipe8,  which 
aroald  starre  the  town  in  m  daj,  oec.  that  a 
mat  many  well-alTeeled  borgeases  thon^lit 
toe  best  thiBg  that  oould  be  done  tor  the  semoe 
•f  iliefOTenraient,  was  to  disfoaeof  anj  thing 
Ibnt  ooirid  lie  of  use  to  the  rebels,  and  leare 
the  gates  of  the  city  open. 

Oot,  thoogh  this  was  the  opinion  of  the  Pro- 
TosI,  as  well  as  many  of  tlie  council  and  most 
•ubetantial  citiceos,  yet,  when  the  other  scheme 
was  resolredy  the  Prorost  exerted  all  the  rigt- 
lanne  he  was  capable  of  to  make  it  efTectnal, 
aa  appears  from  the  circomstances  abore  re- 
hled.  He  spent  his  whole  time  in  thepnbKc 
aenriee,  from  six  o'clock  in  the  mommg  to 
18  at  niffbt,  sometimes  till  fbnr  next  morning, 
feing  about  riewing  the  public  works,  gtriog 
orders,  adrising  expedients,  taking  and  deair- 
jttg  to  hare  the  best  adrice :  and,  at  last,  when 
the  thing  came  to  the  push,  he  was  ashamed 
la  aee  many,  who  h^d  appeared  keen  for  the 
edheme  in  the  beginning,  nnwilKn^  to  carry 
it  to  the  last  execution ;  and  that,  lu  general, 
the  inhabitants  were  so  terrified  by  the  fngbt- 
IW  notion  they  had  got  of  the  rebels,  that  he 
eoold  find  no  cooctirrence  to  make  an  opposi* 
Hon,  and  keep  oot  the  city,  not  eren  from  those 
who  had  first  taken  arms  in  its  defence.  Ue 
expressed  his  sentiments  in  as  strong  a  manner 
In  time  of  danger,  as  the  prosecutors  can  now 
tfec^m  at  ease,  of  the  reproach  it  would  be 
to  the  city  to  be  surrendered  i^-ithout  defence, 
•Aer  all  the  prqiarations  that  had  been  made, 
and  the  asanrences  they  had  giren  his  majesty 
In  that  purpose  ;  and  declared  himself  ready 
to  oiount  the  walls  with  the  smallest  nnmber  of 
men  that  could  support  him :  but  the  terror 
Ikey  were  in  from  the  cmelty  of  the  rebels, 
•Bd  the  little  prospect  they  had  of  making  an 
cUhctuai  defence,  without  farther  assistanee 
timn  they  had  within  the  town,  prerailed  o?er 
his  expostulations,  and  rendered  his  design 
abortive,  which  he  was  wHKng  to  hare  prose- 
coted  at  the  hazard  of  his  life. 

At  the  same  time  it  is  obrious,  that  the  pro- 
secutors set  this  event  in  a  very  false  Itgfat, 
when  they  suppose,  *'  That  the  king^s  army 
was  within  a  day's  march  of  the  cKy  when  it 
was  taken  by  the  rebels,  and  that  it  was  pos- 
MUe  to  hare  kefit  out  the  town  till  the  armjr 
Iwd  codle  op  to  its  relief:"  for  it  is  a  certam 
undisputed  tact,  that  general  Cope's  army  was 
•till  on  ship*  board  when  the  reMs  took  poe- 
Mssion  of  the  city,  and  very  uncertain  when 
they  would  disembark ;  and  that,  after  ^  the 
hasle  they  could  po&sibly  make  to  a|fproach  the 
city,  they  could  not  get  wilhin  six  miles  of  it 
foooer  than  the  Friday  evening,  near  four  days 
.  after  the  city  was  taken :  eten  the  pursuers  cto 
Bot  maintain  that  the  city  cotdd,  by  any  tie- 
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fence,  have  been  kept  oot  the  half  of  that  time. 
In  fact,  it  is  certain  that  it  eonld  not  have  been 
kept  ont  many  hours.  And  therefore,  takn 
the  case  in  any  view,  It  is  highly  unjost  to  laj 
the  blame  of  the  bad  consequences,  which  ai- 
terwards  followed,  npon  an  event  which  ap* 
pears,  in  the  nature  of  things,  to  haye  been 
unaroMable,  as  circumstances  then  stood,  and 
are  admitted  on  all  fiands. 

It  is  not  properly  the  panners  bosiness  to 
make  an  answer  to  the  pnrsuet's  declamation 
npon  the  consequences  of  this  event,  whfch, 
were  they  founded^  could  not  aflTect^him,  who 
did  the  utmost  in  his  power  to  prevent  then. 
But  the  exsggerations  are  too  obvious  to  take 
with  the  most  credulous.  It  will  never  go 
down  with  any  body,  that  the  victory  obtained 
by  the  rebels  et  Preaton-Pans  was  owing  to  the 
tents  or  fnrnitnrethey  got  ont  of  the  city  three 
weeks  afler  it  was  fought,  or  to  the  nrokea 
gnns  that  were  dropt  by  the  burgliers,  when  it 
n  nolorioos  that  greater  numbers  of  the  rebels 
name  armed  to  Edinburgh  than  were  engaged 
in  that  action.  None  ot'  the  broad -swonis, 
which  were  the  instruments  of  the  mischief 
done  on  that  day,  were  foond  in  Edinburgh. 
Every  one  who  coosidersthe  matter  coolly,  wiH 
own  mat  the  case  must  have  been  the  same,  had 
they  had  met  with  sir  John  Cope's  army  the 
day  before  they  came  to  Edinburgh,  as  three 
days  af\er  it.  All  depended  on  the  conduct 
and  behaviour  of  the  two  armies,  and  this  eity 
behoved  in  course  to  faN  to  the  victor. 

ITere  conjectures  of  this  nature  to  be  in- 
dnljped,  it  would  be  more  iust  to  impute  the 
takuig  of  this  city  to  general  Cope's  not  having 
guarded  the  passes  on  the  Forth,  or  fonght  the 
rebels  when  they  were  In  the  north  in  nradi 
smaller  numbers ;  by  either  of  which  their 
progress  would  bare  been  stopt  from  coming 
eonth wards.  But,  to  suppose  that  a  town, 
which,  without  any  siege,  oonld  be  laid  in 
ashes  by  any  enemy  from  without  in  a  few 
hours,  sbonid  be  able  to  put  a  stop  to  the  pro- 
gress of  a  rebellion,  whicn  was  strong  enough 
to  stand  a  pitched  battle  against  the  whole 
forces  in  this  part  of  the  united  kin^om,  and 
defeat  them,  is  a  stretch  of  imagination  too 
wild  to  be  listened  to  even  by  the  vulgar,  far 
less  to  be  insisted  on  before  any  court. 

It  was  however  the  mufortnne  of  the  pannel, 
af^  all  his  pains,  labour  and  diligence,  and 
^e  hazards  he  was  ready  to  undergo,  to  be  at- 
tacked by  suspicions,  as  if  he  had  failed  in  his 
duty.    To  this  several  different  causes  contri- 


buted, which  frequently  arise  on  such 
sions.  In  extraordinary  emergents  of  thit 
kind,  zeal  in  some,  and  fear  in  others,  never 
miss  to  set  various  passions  a- working.  A 
third  source  oecurred,  not  so  blameless  aa 
either  of  the  other  two.  When  the  aoeonnta 
first  came  of  a  rebellion  stirring  in  the  northern 
parts,  the  approach  of  the  aimml  elections,  and 
steps  thereto  preparative,  was  wtiat  chiefly  em- 
ployed  the  thooglits  of  the  inhabitants  of  thia 
town.  The  danger  then  was  distant,  and  k 
was  hoped  wonld  approaob  no  nearer  :  but  it 
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was  a  good  opportanitjr  for  aucb  as  looked  with 
ao  en?iout  eye  upoo  the  preseot  magistracy, 
at  hariog  been  too  long  in  possession  of  the 
good  opinion  of  the  people,  to  nndermioe  them, 
by  working  upon  the  fears  and  credulity  of 
others.  I&rroiaes  and  jealousies  are  easily 
spread  when  people  are  under  terror:  and,  by 
yroposing  contrary  schemes,  they  bad  a  g:oold 
chance,  either  to  bring  the  magistrates  into 
disrepute  with  the  people,  if  tbey  opposed  them; 
ortp  load  them  with  the  blame,  if  when  thev 
yielded,  the  execution  of  them  should,  as  in  all 
I>robsbility  it  would,  in  the  ef  ent  prove  imprac- 
ticable. 

By  such  atlempts  of  the  interested  and  de- 
signing, it  can  hardly  fail  that  many  of  the 
honest  and  well-meaning  will  be  led  away, 
when  their  fears  and  jealousies  are  so  strongly 
raised  as  to  get  the  better  of  their  reason :  and 
Ibis  was  much  increased  by  reports  artificially 
spread  with  the  same  view  through  the  news- 
papers  in  different  parts  of  the  kingdom,  of 
facts  now  notoriously  known  to  be  false,  hot 
which  were  easy  to  gain  belief  at  a  time  when 
men's  minds  were  in  a  ferment,  iealous  of  the 
conduct  of  one  another,  and  ready  to  catch  at 
every  remotest  suspicion. 

Under  these  undeservedly  unlucky  circnm- 
staoces,  the  panne),  conscious  of  his  mnocence, 
set  out  for  l^ndon  to  attend  his  duty  in  parlia- 
ment ;  and,  as  soon  as  he  came  there,  wrote  to 
one  of  his  majesty's  principal  secretaries  of 
state  to  acquaint  him  of  his  arrival,  and 
that,  as  he  understood  many  scandalous  re- 
ports had  been  spread  to  bis  disadvantage,  he 
was  ready  to  wait  on  his  lordship,  or  any  of 
his  majesty's  ministers,  to  orive  them  satisfac- 
tion with  respect  to  his  conduct. 

Two  days  aller,  he  was  taken  into  custody  at 
his  own  bouse,  and  carried  to  a  messenger's 
house,  where  he  remained  for  some  time: 
atler  that  he  umlerwent  an  examination  before 
the  cabinet  council,  which  lasted  for  several 
hours,  in  which  he  gave  full  and  particular 
answers  to  every  question  that  was  asked  him, 
and  strictly  agreeable  to  the  true  state  of  the 
fact  as  afaiove  set  forth  ;  but  the  malicious  re- 
ports of  his  enemies  had  gained  so  much 
ground,  tliat  he  was  at\er  this  sent  to  tbeTower, 
and  kept  a  close  prisoner  for  three  months. 
Thereaiier,  as  the  credit  of  these  slanders,  sup- 
ported bv  no  evidence,  began  to  abate,  bis  con- 
nncmeut  was  relaxed  ;  but  still  continued  till 
the  2dd  of  January  1747,  when  he  was  ad- 
mitted to  bail  before  one  of  his  majesty's  prin- 
cipal secretaries  of  state,  upon  a  recognisance 
CO  the  t^xtent  of  15,000i.  steiliog,  to  appear  be- 
fore hi:»  majesty's  court  of  justiciary  at  Edin- 
burgh, at  the  first  sitting  of  the  said  court 
aAcr  the  20th  day  of  MarcTi  then  next. 

liuriu^  his  long  confinement  he  made  many 
applications,  expre^ing  his  wiJIiugness  to  meet 
his  trial ;  and,  as  boou  as  he  was  liberated  and 
came  down  to  SScotland,  he  applied  to  the  high 
Court  of  Justiciary  at  tlieir  first  meeting  after 
the  2Uth  ot'March;  and  now,  at  tlie  distance  of 
above  a  year  and  a  half  from  his  first  oonfine- 
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ment,  he  has  been  at  laat  served  with  a  libel  ai 
the  instance  of  his  majesty's  advocate  ;  and, 
upon  the  13th  instant,  counsel  on  both  sides 
were  heard  before  the  Court  upon  th%  relevaiicj 
of  the  libel,  and  the  Court  has  been  pleased  to 
order  informations  to  be  given  in. 

The  counsel  for  the  pannel,  iu  answer  to  this 
libel,  aiUr  setting  forth  the  several  steps  of  the 
pannel's  conduct,  and  his  care,  diligence  and 
activity  in  the  discharge  of  his  office,  as  above 
represented,  did,  in  the  first  place,  observe. 
That  although  a  prosecution  of  this  kind  against 
a  msgistrate,  not  for  an^  criminal  fact  alleged 
to  be  committed,  i)ut  tor  supposed  neglects, 
mistakes,  or  errors  in  the  execution  of  hia 
office,  is  pretty  new  and  extraordinary,  apd,  il 
ia  believed,  will  hardly  meet  with  any  precedent 
before  a  court  of  justice ;  yet  the  pannel  would 
not  decline  the  jurisdiction  of  the  Court  in  any 
trial  that  can  be  brought ;  he  is  sure  his  con- 
duct will  stand  the  strictest  test  of  inquiry  ; 
and  therelbre  was  willing  cheerfully  to  submit 
the  case  to  the  judgment  of  the  Court. 

At  the  same  time  it  was  observed.  That,  after 
all  the  paina  that  had  been  taken  to  find  fault 
with  the  pannel,  and  to  lay  upon  him  the  load 
of  the  misfortunes  which  befel  the  city  of 
Edinburgh  during  the  late  rebellion  ;  yet  it  is 
very  remarkable,  that  now,  when  the  ubel  ap- 
pears, drawn  out  with  the  greatest  art  and  akd) 
for  that  purpose,  it  does  not  contain  any  ons 
fact  that  is  in  itself  criminal:  and  even  the 
omissions,  charged  u|)on  the  pannel,  are  such 
as  are  either  merely  trifling,  or  at  least  of 
a  very  ambiguous  nature,  and  such  as  bis 
conduct  would  have  been  equally  liable  to  bt 
misconstructed  in,  had  he  followed  the  oppo- 
site course,  or  done  the  reverse  of  what  he  is 
charged  with  in  the  libel. 

That,  if  such  are  supposed  to  be  relevant 
gfrounds  of  accusation  against  a  magistrate,  his 
situation  must  be  very  singularly  unhappyi 
especially  when  tiroes  of  danger  and  difficulty 
occur :  the  office  he  cannot  decline  to  accept 
of;  he  can  as  little  decline  to  act ;  be  canot  stop, 
but  must  determine  himself  one  way  or  other  ; 
and,  after  he  has  honestly  determined,  and 
acted  to  the  best  of  his  judgment,  if  he  is  liable, 
upon  the  event's  turning  out  unsuccessful,  to 
be  tried  as  a  criminal  why  he  did  not  take  a 
different  course,  it  is  impossible  for  an^  man, 
who  has  the  misfortune  to  be  placed  m  such 
circumstances,  let  him  take  what  course  he 
will,  to  avoid  punishment:  and  this  is  the  mora 
applicable  to  the  present  case  that, 

Sdo,  This  libel  does  not  charge  the  pannel 
with  any  disafiedion  to  bis  majesty,  or  our  pre- 
sent happy  establishment,  far  less  does  it  ofier 
tf>  prove  any  fact  that  can  infer  it ;  nor  is  it  ai* 
leged  tiiat  any  of  the  articles  chaiged  in  the 
litel  happened  ex  proposito,  or  ex  malo  auiauK 
The  natural  presmnption  tberefi>re  lies  for  in- 
nocence, when  the  facts  are  such  as  can  admit 
of  that  construction.  In  this  case  the  pre- 
sumption is  confirmed  from  the  whole  tenor  of 
the  pannel's  conduct  in  his  past  life,  as  weQ 
as  front  hie  tuition  in  the  world»  As  be  is  a 
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fretttfemtn  of  a  prettv  eonsiilerable  property  in 
this  eoQDtry,  and  who  deals  in  traae  to  a  very 
farfire  extent,  it  cannot  be  supposed  he  woufd 
wish  to  see  confusions  arise  in  his  country,  or 
the  laws  to  be  put  to  silence  by  lawless  force? 
that  such  disoitlers  mnst  in  e?ery  event  affect 
him  deeply,  by  ruining^  his  debitors,  and  hurting 
hb  interest  in  many  different  reftpects ;  and 
therefore,  unless  he  were  supposed  to  be  desti- 
tute of  common  sense,  there  can  lie  no  probabi- 
lity that  he  would  wilfully  do  any  thingf  that 
should  tend  to  increase  such  disorders,  nighlv 
niscbieTous  to  himself,  as  well  as  lo  his 
country. 

And  Stio,  It  was  in  general  observed,  That, 
ID  the  present  case,  the  pannel  bad  not  the  sole 
direction  of  any  one  of  the  Articles  referred  to 
io  the  libel :  that,  as  lord  provost  of  this  city, 
he  was  only  the  head  of  a  numerous  body  of 
magisttates  and  town-council,  and  behoved  to 
act  by  their  direction :  that,  by  his  majesty's 
sign-manual,  the  direction  of  the  city -regi- 
ment was  also  expressly  given  to  the  lord  pro- 
vost, magistrates  and  town-council  of  £din- 
borffh  ;  that  accordingly  the  town  council  did 
fiminwilh  take  the  direction  into  their  hands ; 
aod  named  a  committee,  which  was  to  meet 
twice  a-day,  to  consider  and  order  what  was 
proper  to  be  done  for  the  safety  of  the  city 
mndf  support  of  the  government ;  and  though 
the  Provost  was  named  colonel  of  the  regiment, 
yot,  by  his  nomination,  he  was  limited  to  con- 
doct  and  direct  them  in  such  manner  as  the 
council  should  think  proper. 

That  the  pannel  did  accordingly  act  in  every 
particular  by  the  direction  and  concurrence  of 
the  council,  and  the  committee  by  them  named : 
that  no  instance  can  be  given  where  he  op- 
posed their  resolutions  and  orders,  or  followed 
nis  own  will  or  judgment  in  opposition  to 
theirs :  and  in  such  circumstances  it  seems 
impossible  to  assign  a  reason  why  a  charge  of 
emit  should  be  fixed  upon  the  pannel,  when 
the  council,  by  whose  direction  he  acted,  are 
admitted  to  be  innocent,  and  to  have  all  along 
behaved  dutifully  to  his  majesty  and  his  go« 
▼em  men  t. 

And,  more  particularly,  with  respect  to  the 
•everal  Articles  of  the  libel,  it  was  insisted, 
That,  neither  separately  nor  jointly,  can  they 
•mount  to  the  charge  of  a  crime  against  the 
pannd. 

The  first  Article  begins  with  setting  forth, 
**  That,  he  did  nothing  of  his  own  accord  to- 
wards providing  for  defence  of  the  city."  But 
it  is  evident  this,  if  true,  could  be  no  point  of 
dittay.  Had  the  pannel  been  of  opinion  that 
it  was  not  expedient  for  the  service  of  the  go- 
vernment to  attempt  a  defence  of  the  city, 
which  was  the  o|Hnion  of  many  well  affected 
connoillors  and  citizens ;  or  if  be  had  been  of 
the  contrary  opinion,  but  every  thing  he  could 
•oggest  for  its  defence  should  happen  to  be 
propoeed  by  some  other  member  of^  the  coun- 
cil or  committee ;  in  either  of  these  cases  the 
propontion  bore  alledged  mijifht  have  been 
lnM|  and  yet  the  paonel  entirely  blamele|R. 


I  At  the  same  time,  that  nothing  can  be  more 
contrary  to  truth,  evidently  appears  from  num- 
bers of  instances  in  the  al)ove  narrative,  where 
the  pannel,  of  his  own  motion  and  accord,  sug- 
^ted  and  executed  many  expedients  of  great 
importance,  towards  providing  effectually  for 
the  safety  of  the  town. 

And  as  to  the  second  branch  of  this  Article, 
'*  That  the  pannel  stirred  affected  doubts  con- 
cerning the  legality  of  the  proposition  for  rais- 
ing the  city  regiment,"  which  doubts  the  pur- 
suer, in  his  Information,  endeavours  to  remove, 
by  observing,  •*  That  the  act  1661,  upon 
which  they  were  founded,  is  repealed  by  the 
act  7mo  Anns,  which  provides.  That  nothing 
hereaAer  shall  be  hign  treason  in  Scotland, 
but  what  is  such  by  the  law  of  Bngtaad :" 

Jt  is  answered.  That  the  doubt  upon  this 
point  is  not  singly  founded  upon  the  statute 
1661,  but  upon  the  common  law,  by  which  the 
power  of  arms  is  one  of  the  king's  undoubted 
prerogatives,  and  the  encroaching  upon  it  has 
been  declared  highly  criminal,  by  statutes  ante- 
rior to  the  act  1661,  particularly  by  the  act  75th, 
Pari.  1563,  which  forbids  any  person  of  what- 
soever quality,  estate,  condition  or  degree,  to 
raise  men  in  arma  without  special  license,  in 
writ  had  from  the  crown,  under  the  pam  of 
death.  This  act  has  never  been  repealed  by 
any  subsequent  law,  either  expressly  or  by  im- 
plication ;  and  it  makes  no  exception  of  ma- 
gistrates of  burghs,  but  extends  to  all  subjects 
of  whatever  condition  or  degree,  nor  of  rais- 
ing men  upon  pretence  of  the  king's  service. 
It  is  well  known  no  such  exception  was  intend- 
ed to  be  implied,  either  in  this  statute,  or  the 
after  laws  made  in  the  reign  of  Charles  s  ; 
for  the  disturbances  which  happened  in  those 
times,  and  which  these  laws  were  intended  lo 
prevent,  were  frequently  occasioned  by  raising 
men  upon  such  pretences. 

But  it  is  unnecessary  for  the  pannel  to  en- 
large on  this  argument.  Were  a  doubt,  in 
any  case,  to  be  constructed  as  a  crime,  for 
which,  it  ia  believed,  no  precedent  can  be  al« 
lodged,  the  pannel  must  be  fully  justified  in 
this  case,  by  the  authority  already  mentioned 
of  the  honourable  judges  and  his  majesty's 
counsel  learned  in  the  law,  who  agreed  ia 
opinion,  that  the  levying  this  regiment  without 
his  miyesty'a  express  warrant  would  be  illegal. 
And  it  is  still  as  extraordinary,  that  it  should 
be  made  a  point  of  dittay  in  the  second  Ar« 
tide,  That  objections  were  nMde  to  the  lege* 
lity  of  the  association  of  the  volunteers.  They 
were  associated  in  arms  for  the  precise  same 
purposes  for  which  the  rmment  was  to  be 
raised,  vis.  for  the  defence  ofthe  city  and  sun- 
port  of  the  government:  And  the  counsel  for 
the  pannel  must  confess,  they  cannot  observe 
iny  solid  distinction  that  should  make  the  one 
legal  when  the  other  is  illegal  and  blameable : 
And  therefor^  it  is  somewhat  surprising  it 
should  be  laid  as  a  crime  a^inst  the  pannel, 
tliat  he  did  not  at  first  view  discover  such  dis- 
tinction, especially  as  he  acquiesced  instantly 
in  the  opinioii  at  fot  upon  tbat^poiot,  aod^ 
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witlioiit  tba  dcUy  of  a 

auihurize  tbe  voluBlMn  lo  go  M  ia  llMir 

ciatioo. 

'I1ibi  f  hews  ihat  tbe  paoiMl  bad  ■•  raliiclMiej 
or  BvenioD  to  this  neasofe,  m  Um  KM  frouM 
mippose.  lie  took  tbe  Tcrj  firit  oyyertiMiity 
to  inrorm  liimsclf  of  tbe  Icfality  of  it*  mm 
cheerfully  followed  Ihe  iefbrmaiioB  be  ^t. 
UmI  he  demurred  m  litUa  laore,  u|ion  e  ditliuc- 
tioft  by  DO  DMiaoe  ob? iout,  be  coold  ooi  bave 
been  haUe  to  blane,  far  Icee  to  paniebineat. 
And  It  if  ttDoeccMtry  to  enbrge  vpoo  the  retl 
of  this  Article,  wliich  the  punuer  id  bae  la* 
lofBjatioo,  does  oot  inaii  opoa,  as  indeed  it  ie 
aiiparemljr  too  trifliag  to  euler  ittto  a  crininal 
libel. 

As  to  the  third  Artiele,  oonceraiag  tbe  re- 
pair of  the  eity^walla,  it  bae  ahready  appeared, 
froiD  tbe  record  of  the  oouooil,  that  the  direo- 
tion  of  tlieic  repaira  waa  introated  to  a  oooi* 
aiittee  under  bailie  Koberi  Baiilie ;  that  ihej 
wero  ofleD  eiyofoed,  from  tline  to  tinae,  to 
carry  od  tbe  worka  with  the  utrooat  diapatcb ; 
that  the  Provoat  frequeatly  viaiied  tbe  worka ; 
and  whes»ef  er  it  appeared  there  waa  any  want 
of  workmen,  he  alwavs  granted  new  warranta 
to  impreaa  them.  The  ditch  at  Wallaoe'a 
tower,  which  Mr.  Mac  Laarin  complainay  that, 
after  beiog  carried  on  right  for  aoine  time,  waa, 
by  mistake  or  bad  ad?  ice,  caai  on  the  wrong  aide 
of  the  dyke,  waa  owing  to  a  direction  giren  by 
bailie  Garin  Hamilton,  wbo  altered  tM  orders 
giren  by  Mr.  Baillie  tbe  overaeer,  and,  by  mia* 
take,  caused  caat  tbe  ditch  upon  tbe  wrong  aide  of 
the  dyke :  And  tbe  other  dcbiy  be  comptaioa,  In 
not  beginning  the  eommnnicatbo  he  proiioaed 
bettviat  the  wall  of  tbe  town  and  tbe  bi|^  bonae 
without  tbe  Potter- row  port  in  due  time,  waa 
owing  to  an  objection  made  to  the  propoaal, 
that  aach  communication  might  very  proba* 
biy  affurd  an  opportanity  to  the  rebels  to  enter 
the  town ;  upon  which  Mr.  MaoLaurin  himielf, 
at  that  time,  agreed  it  waa  fit  to  drop  it.  And 
aa  to  all  the  other  worka,  eren  by  Mr.  Mae 
Laurin's  account,  which  the  pursuer  refera  to 
in  bis  Information,  itappeara  they  Were  car- 
ried on  in  due  time ;  for  he  admita  they  were 
almost  finished  on  Monday  afternoon,  when 
they  were  told  of  the  meeting  of  the  inhabit- 
ants in  the  New  Church. 

And  aa  to  the  complaint  of  the  neglect  in  pro- 
viding gunners,  and  gif  ing  orders  to  load  tbe 
cannon,  tbe  lords  have  already  been  informed 
€ik'  the  pannel'a  diligence,  in  confeening  men  to 
assist  at  mounting  them  on  the  walls,  and 
sending  erery  where  to  provide  gunners,  and 
ordering  matchca  in  due  time  to  light  them. 
They  were  loaded  when  the  rebels  were  at  six 
miles  distance  from  the  towui  which  waa  rather 
too  early,  as  it  is  well  known  that  oannon  do 
not  serf  a  ao  well  after  they  haTO  been  long 
leaded. 

But  then,  what  releranoy  is  there  in  all  thia, 
anppoeiug  tbe  laota  true  aa  laid  in  the  libd  f  la 
it  iiosaibie  to  plead  that  tbe  Provoat  should  be 
answerable  for  tbe  ezecntion  of  works,  whicfa, 
by  tbe  sougdl,  appear  In  have  been  conuailtad 


Trial  qfArehilntd  Siewtri, 

to  aantber  oommitlea  under  a 

Or  wiU  it  ha  laid  aa  a  charge  agauHl 

he  did  net  think  the  eailora  proper 

be  employed  aa  gunac-rs,  if  other  gnnncwi 

be  bad  elaewhere?  Or  that  he  did  Mi  fina 

orders  to  kiad  tbe  cannon  on  Snndav  aaiMnf^ 

when  it  ia  allowed  tliey  ware  hiedeifthnt  aeea* 

ing,  and  too  soon  for  any  use  that  oonld  pnnnUy 

be  made  of  them  sgaiuat  the  rebela  t 

Tbe  aaluiary  proooeitien  which  Ihn  fcth 
Article  chargee  the  Provoat  with  ngccA^,  wiH 
appear  to  every  one,  wbo  eooUy  conaidais  il,  a 
moat  pemideus  one.  To  make 
among  tbe  inhabitants,  Irom  aui 
enemies  migbt  throw  out  agaiuet  thas 
any  ground,  when  their  mmde  are  kei 
divided  into  fadione,  might  contributn  In  eal 
them  bv  the  eara  together,  but  never  la  onitn  or 
atreugtken  their  banda  in  the  defiiaceef  thnailgf« 
or  aervioe  of  the  govemmeat.  The  pmaiieiV 
Information  says,  that  the  answer  given  In  thai 
propoaal  was,  that  the  town's  anna  ahawld  bn 
put  into  the  bands  of  the  most  snbelaniial- 
bnrghers.  This  answer,  if  given,  wan  aaW 
andjttdiciotts:  Men  of  substance  and  properly 
are  the  tltteat  to  be  iotniated  with  the  daftneg 
of  tlie  lawa,  on  which  tke  prceervation  of  tkeif 
propeniea  depends:  And  it  is  truly  aurpi 


that  the  libel,  upon  this  Article,  should  prelerli 
thia  a  acheme  of  arming  a  number  of  Undaa* 
mea'a  aervants,  who  were  to  be  allured  to  ooag 
into  thia  aervice  by  the  bait  of  a  guinea  lo  be 
given  to  each  of  them ;  which  is  elated  aa  an^ 
titer  salutary  proposal  ofiered  to  the  Piroveel 
at  this  time,  bucb  proposals  could  only  pm- 
ceed  from  wrong- headed  or  sinister  viewiw 
Had  the  Provost  intrusted  the  city-arena  m 
such  low  people,  whose  principles  comd  not  bn 
known,  and  oenied  them  to  the  most  aubHiautial 
burghers,  whose  interest  waa  prtncapally  con* 
cemed  in  defence  of  tbe  town,  be  might  jusUj 
have  been  charged  with  tbe  blame  of  the  rnnsp 
quciicea :  And  therefore  it  is  hardly  necaaaaiy 
to  observe,  that,  were  there  any  coUNir  of  m« 
levancy  in  this  artiole,  it  could  not  afiect  Iha 
pannel,  aa  it  is  not  pretended  that  tbe  propoeeM 
ever  laid  it  before  tbe  council,  who  ware  tka 
proper  judgea  ;  and  their  not  (JUiiag  ao  ia  real 
evidence  that  they  were  satisfied  of  the  nnflu 
nessof  the  scheme,  from  the  o^aetiona  tkld 
obviously  occurred  againat  iL 

The  fifth  Article  chargee  tbe  pannel  with  n 
cold  reoeption  given  to  air  Robert  Diekaon,  imd 
a  propoaal  made  to  him,  that  hia  volnnteem 
should  inliat  in  the  Edinburgh  regioient.  TJhn 
first  ia  a  very  extraordinary  article  in  a  arimintl 
libel,  and  the  pannel  believea  will  be  found  iwl 
to  be  trae.  The  other  ahewa,  the  great  anzietgK^ 
of  the  pursuer  to  find  fiiult  with  the  pannel,  ki 
him  hold  what  conduct  be  will.  Had  haneg^ 
leded  tlieae  volunteera,  and  refoasd  theaa  HMnI 
or  pay,  he  migbt  justly  have  been  found  liabki 
to  blame;  but  that  cannot  be  said:  Hn  taek 
care  to  provide  them  with  vietiiala  aa  aaan  ap 
they  amved ;  and  the  handle  taken  tn  ckaiM 
him  is,  that  he  alsoolfored  them  nay.  Illi 
n^t  nid  IhH  ha  iMiiM  197  ihoddTiibl  Ihit 
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4id  not  BicliMv  or  that  be  refoMd  te  aoc^  tbe 
•ervioM  of  Mch  m  war*  dispostd  to  astial  Ibe 
town  wkboot  pay  *•  Bi^  ibat  pay  abouki  at  all 
bo  prapoaod  to  tbeae  voluntotri,  or  inliitiBg  m 
thocity  rcgiaaeot,  tbongbU  was  rakad  for  tbo- 
very  aame  purpoae  tbcy  proftaaed  to  eomo  for, 
vis.  tbe  dcfenoe  of  thocity,  and  were  to  bo  di»- 
misatd  aa  soon  aa  that  cad  waa  attained  ;  tUa 
ia  tbe  charge :  And  it  is  aabmittadj  wbetbcr 
there  waa  tbe  least  colonr  to  make  tbia  aa 
article  in  n  criminal  aecuaatioB* 

Tbe  &et  aa  to  Andrew  AWea'a  aacaaage  bas 
been  already  explained.  The  reoeiTinc  it 
coald  be  no  crime  in  tbe  pennel :  He  eonUTnot 
avoid  it,  unleaa  be  bad  sbat  bis  eara  before  be 
knew  what  Mr.  Alves  waa  to  tell  him  ;  and  tbe 
measure  be  took  apon  it  waa  in  cooaeqnanoe 
of  tbe  advioe  of  gentlemen  of  tbe  council,  wbe 
thought  it  the  moat  prudent  way  to  take  no 
notice  of  any  thing  that  might  diapirit  tbe  in- 
habitants  at  that  juncture.  Tbe  ground  of  the 
accusation  is,  that  he  did  not  imoMdiately  com- 
mit Mr.  Akea :  And  if  ^e  bed  immediately 
committed  him,  which  was  the  likeliast  wajr  to 
apread  tbe  message  through  the  town,  be  might 
with  better  reason  have  been  accused,  thet  be 
had  done  it  of  purpoae  to  intimidate  the  inha- 
bitants :  80  this  Article,  like  moat  others  ia  this 
libel,  turns  stronger  when  it  ia  inverted.  If 
such  accusationa  are  allowed  against  a  magia* 
trate,  he  is  in  a  bad  situation :  For  act  he  muat  s 
and  whether  he  take  tbe  one  coarse  or  the 
other,  he  b  sure  to  be  brought  to  tbe  bar  aa  a 
crimioal. 

The  seventh  and  eighth  Artidea  charge  the 
pannel  with  reoeiring  a  petition  from  the  in- 
habitants, keeping  a  meeting  with  them,  and 
bearing  a  letter  read  from  the  Pretender's  son. 
The  receiving  the  petition  was  unaroidable, 
unless  he  had  shut  bimaelf  up  in  a  cloaet,  and 
then  he  mi^ht  have  been  justly  blamed  for 
keeping  out  of  the  way  in  time  of  public 
danger.  As  little  could  tbe  calling  of  a  meet- 
ing of  tbe  inhabitants,  at  such  a  juncture,  have 
bMu  faulty  or  blameable :  But  it  baa  been  al- 
ready observed,  he  called  no  meeting;  but  the 
inhabitants,  under  terror  of  tbe  approaching 
danger,  pressed  in  upon  him  wherever  he  went, 
and  would  have  their  complainta  and  remoo* 
atrmnces  heard,  and  the  Pretender'a  aon's  letter 
read,  after  the  psnnel  had  opposed  it,  and  left 
their  company  to  avoid  hearmg  it. 

Tbe  part  tbe  Provoat  acted  at  thb  meetio|^» 
and  the  pains  he  took  to  animate  the  bhabi- 
tants  to  concur  in  defence  of  the  city,  has  oeen 
aheady  stated,  and,  aa  it  is  notoriously  known, 
mtiat  justify  him  in  the  eyes  of  all  mankind 
against  the  aspersions  now  endeavoured  to  be 
thrown  upon  him :  But  then,  taking  the  Arti- 
dea aa  stated  in  tbe  libel,  there  ia  no  aort  of  re- 
levancy in  them ;  neither  the  boldiog  a  meet- 
ing of  the  inhabitants,  nor  the  au£Mng  a  letter 
from  the  rebela  to  be  read,  nor  the  aending  a 
deputation  to  them,  were  they  auppoaed  tbe 
acta  of  this  pannel,  can  be  said  to  be  crhninal 
ia  Boch  a  case.  When  rabele  are  at  tbe  gates, 
aad  have  the  Uvea  and  pfopertica  of  tlia  vsbt^ 


bitanta  in  their  power,  the  great  Uw  of  ne- 
(^esaity,  wUcb,  la  the.  nature  of  tliinga,  must 
make  an  ezceptioD  from  every  homan  law,le- 
gitimatea  any  intercouraa  that  is  necesaary  to 
aave  the  inbabitanta  from  tbe  threatened  de- 
atruction. 

It  is  unaecsaaary  to  enlarge  upon  tbia  argu- 
ment ;  it  is  evident,  not  only  from  tbe  raaion  of 
the  thing,  but  the  histories  of  all  countriea  in 
which  rebellions  have  ever  been  raiaed :  It  was 
never  bcibre  pretended  to  he  a  crime  in  tbe 
aulgects  of  any  conntr^  to  treat  with  rebeb 
when  their  livea  were  in  thdr  power.  Tbe 
laws  forbidding  intercourse  with  rebels,  can, 
from  the  nature  of  the  thing,  apply  only  to  vo- 
luntary intercourse,  and  not  to  auch  aa  ia 
forced  b^  invincible  neceaaity,  when  sabjecta 
are  derived  of  tbe  protectkm  of  tbe  govern- 
ment, and  not  able  to  defend  thcmselvea 
against  a  auperior  lawleas  force.  Nav,  in  tbia 
very  rdiellion,  baa  it  ever  been  oonaiffered  aa  a 
crime,  in  gentlemen  who  were  even  in  the  isa- 
mediate  aervice  of  bia  majesty,  to  treat  with 
rebela,  or  enter  into  parolea  or  engaffemeata 
with  them,  when  tneir  lives  were  m  their 
power?  Haa  it  been  found  criminal  in  go- 
vamora  of  forta,  which  were  buih  and  inteaided 
for  bearing  aiegea,  aa  tbe  town  of  .£dinbttr|^b 
never  was,  to  enter  into  capitulatioaa  with 
rebela  when  they  found  It  neceaaaryP  Waa  the 
mayor  of  Carlisle  tried  aa  a  criminal  for  enter- 
ing into  an  eipreaa  capitulation  with  tbe  rebdb^ 
to  aurrender  a  dty  tbat  ia  properly  fortified^ 
and  might  be  preinfbeil  to  make  a  good  de- 
fence, or  for  making  an  ezpren  agreement  to 
ddiverupthe  arma  and  ammunition  f  Or  was 
he  tried  for  gdng,  after  the  aurrender,  aa^ 
mayor  of  the  dty,  with  the  sword  and  mace 
before  him,  to  attend  tbe  proclamation  of  tha 
Pretender?  The  intercourae  tbia  mayor  bad 
with  the  rebels  waa  evidently  of  a  much  deeper 
nature  than  any  that  is  pretended  to  have  been 
bad  by  the  Provost  of  £diuburgh :  But  yet  an 
extensive  haa  been  the  influence  of  tbe  miare- 
presentationa  of  bia  enemiea,  tbat  he  haa  ibr  a 
year  and  a  half  aoffered,  and  ia  now  brougltf 
to  trial  aa  a  criminal,  while  the  other  peases 
without  bbmie. 

The  other  drcumstance  charged  in  tbia  Ar- 
ticle, with  respect  to  the  panneTa  refusing  to 
order  the  dragoons  to  come  into  town,  haa  bectt 
fully  explained  in  atatii^  the  fact,  and  it  would 
be  improper  to  trouble  the  Court  with  repeating 
it  He  waa  desirona  of  tbe  aaaiatanre  of  the 
dragoons,  had  aigned  an  application  for  them 
along  with  the  Lord  Advocate,  had  brought 
in  pro visiona  to  town  for  suataining  tbdr  borasa : 
he  told  tbe  verv  messenger  refmed  to  in  this 
Article,  that  the  dragoons  wouki  be  naade  ex« 
tremdy  wdcome,  and  that  all  tbe  force  he  bad 
would  be  ready  to  join  with  them  in  defbnce  of 
the  town :  be  ordered  the  eonatables  to  moont 
the  walls,  to  observe  tbdr  approach,  that  the 
gates  might  be  forthwith  opsoed  to  admitthem* 
And,  after  all  tbia,  will  it  be  charged  aa  a  crime 
upon  bim,  tbat  be  aeropWd  to  aign  aa  order  to 
lifopsi  «rsr  wbioh  ha  had  DO  power,  singly  bj 
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himieir,  which,  after  what  had  past,  |ie  conid 
take  in  no  other  light,  but  as  intandcd  to  tnabp 
him  answerable  for  the  consequences  that  might 
attend  this  measure;  and  when  he  bad  been 
told  the  night  before,  by  gentlemen  of  un- 
doubted skill  and  loyalty  to  his  majesty,  that 
the  consequence  would  probably  be  to  shut  up 
the  dragoons,  and  oblige  them  to  surrender 
prisoners  to  the  rebels  ? 

Great  reason  has  the  pannel  to  be  thankful 
that  he  did  not  fall  into  the  snare  the  pursuer 
here  complains  of  him  for  aToiding,  which 
might  have  turned  out  much  heaTter  than  all 
the  Articles  mustered  together  in  this  libel,  and 
six  times  as  many  more.  Had  the  dragoons 
been  brought  in  upon  his  order,  and  taken  pri- 
'aoners,  as  the  gentlemen  of  the  military  fore- 
told, there  would  have  been  another  kind  of 
valour  to  argue,  than  from  any  thing  that  has 
been  yet  suggested,  that  the  pannel  had  giTen 
occasion  to  the  unlucky  defeat  at  Preston,  by 
abutting  up  the  dragoons,  and  depri? ing  the 
other  troops  of  their  assistance,  by  which  they 
might  have  been  enabled  to  get  the  better  of 
the  rebels. 

'  Unhappy  theti  must  be  the  situatk>n  of  e?ery 
magistrate,  if  he  is  to  be  judged  after  this  mea- 
sare.  It  b  doubtful  and  difficult  what  course 
ought  to  be  taken.  People  of  skill  are  divided 
opon  it.  If  the  magistrate  take  either  one  or 
the  other  aide,  by  this  way  of  proceeding  his 
fate  must  depend  upon  the  success :  nay,  if  he 
aliall  be  yet  more  cautious,  and  decline  to  de- 
termine either,  but  leave  it  to  others  of  more 
skill  and  iudgment  in  these  matters,  as  the 
pannel  did  in  the  present  case,  ready  to  ac- 
quiesce and  concur  in  whatever  they  should 
determine,  yet  it  seems  he  cannot  avoid  to  be 
held  as  a  criminal :  he  had  before  given  his 
consent  to  the  bringing  in  those  dragoons,  and 
was  at  all  times  ready  to  admit  them,  if  it  was 
thought  proper  to  bring  them ;  and  yet  he  must 
be  accused,  because  he  did  not  sign  an  order, 
subjecting  himself  to  the  consequences  of  a 
measure  which  was  judged,  by  i>eople  of  the 
best  skill,  to  be  dangerous  and  improper. 

The  ninth  Article  of  this  criminal  libel, 
charging  the  pannel  with  neglecting  to  give 
orders  to  the  volunteers,  when  they  had  Seen 
lonp^  standing  under  arms,  has  been  already  ex- 
plamed  in  point  of  fact:  that,  without  apply- 
ing for  orders,  they  thought  fit  to  determine 
themselves  to  give  up  theur  arms,  and  throw 
up  the  service;  which  is  a  full  evidence  of 
their  judgment,  that  the  defence  of  the  city 
was  an  impracticable  measure;  and  an  evi- 
dence  of  so  much  the  greater  weight,  as  nei- 
ther their  zeal  in  the  undertaking,  nor  their 
€Ourage  in  ^ng  through  with  it,  had  it  lieen 
fbood  practicable,  can  at  all  be  called  in  ques« 
tion. 

But,  next,  as  to  the  relevancy,  were  the  fact 
supposed  to  be  true,  the  answer  is  too  plain 
almost  to  be  stated.  The  volunteers,  and  not 
the  pannel,  were  to  blame,  in  that  they  either 
took  or  executed  such  resolution  without  orders 
from  the  oomiciL    If  they  had  sppUsd  to  the 
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pannel  for  orders,  as  the  libd  allegeSy  it  was  rm 
wonder,  in  the  situation  things  then  were,  that 
they  did  not  g^  an  immediate  rvtam.    The 
Lords  hsTe  OMerved  in  what  situatioo  the  Plro- 
vost  and  Conncil  were  at  that  time,  smrroonded 
by  the  inhabitants,  who  were  alarmed  with 
terrible  accounts  of  the  rebels,  and  frightfiil 
threatenings  of  which  they  dreaded  the  imne- 
diate  execution ;  the  Provost  endeavouring  to 
animate  and  stir  them  up  to  the  defence  oftbe 
towrn,  by  alt  the  arguments  he  conId  use ;  the 
inhabitants  declining  to  hearken  to  any  defence ; 
and    new  accounts   coming  every  roomenty 
which  made  it  uncertain  what  resolatioo  to 
take.    In  such  circumstances  it  ought  to  have 
been  no  surprize  to  the  volunteers,  if  they  had 
been  kept  waiting  orders  for  a  considerable 
time ;  it  was  their  duty  to  have  continued  at 
their  alarm-posts,  till  orders  were  sent.    And 
it  cannot  be  laid  aa  a  load  upon  the  Provast  or 
Council,  that  the  volunteers  thought  fit  to  take 
a  contrary  course,  and  give  op  their  arras, 
without  waiting  the  resolutions  oftbe  cmmcil. 
The  tenth  Article  consists  of  three  brancbsSs 
The  first  is,  The  refusal  of  orders  to  spike  op 
the  cannon.    As  to  which  the  fact  has  beea 
already  fully  stated,  and  it  is  obvious  there  is 
no  relevancy  in  it,  when  it  was  et^ually  easy 
fat  the  general  to  cause  nail  them  withovt  aar 
orders  from  the  Provost  or  Conncil.    And  it  v 
not  pretended  that  any  person  he  sent  was  ap- 
posed in  the  execution  of  it,  but,  on  the  ood- 
trary,  the  town-officers  were  ordered  to  shew 
them  where  the  cannon  were,  and  the  serjesiit 
had  actually  began  to  nail  them,  until  be  was 
stopt  by  a  message  from  the  general,  after  be 
had  got  the  account  of  sir  John  Cope's  arrival, 
as  has  been  already  observed. 

The  second  is,  "  The  orders  alleged  to  bavS 
been  given  to  captain  Dalzid  to  keep  gnard  on 
the  16th  September,  with  one-third  of  the  city 
guard,   the  usual  complement  in   peaceaMt 
times."    But  neither  is  there  any  relevincy  hi 
this,  when  your  lordships  consider  the  dream* 
stances  at  the  time,  as  confessed  on  both  sides. 
The  volunteers  had  given  up  their  arms  to  the 
castle,  so  bad  the  men  who  had  been  levied  ia 
the  city-regimenf.    No  prospect  of  defence  of 
the  town,  unless  some  assistanee  ahouM  cone 
from  without.    In  such  circumstances,  it  is  a 
very  odd  complaint,  why  was  not  this  whole 
company  of  196  men  kept  on  foot  to  fight  the 
army  of  the  rebels,  which  consisted  ot  some 
thousands  ?  It  is  plain  the  whole  or  a  third  was 
all  the  same  in  such  a  aituation :  and  theielbie 
it  is  unnecessary  to  add,  that  the  guard  had 
been  so  fatigued  with  the  severe  duty  they  had 
undergone  for  some  days  before,  that  the  wbols 
of  them  could  not  have  been  able  to  do  duly 
that  night,  whatever  orders  they  had  receives. 
The  last  Ijl^nch  of  this  Article  is,  <«  That  the 
pannel  gave  orders  to  the  trained -bands,  who 
bad  been  upon  guard  at  the  several  gates  of 
the  dtj,  to  quit  their  posts,  and  dispose  of  thiw 
arms  m  such  places  where  thejr  most  be  ex-- 
posed  to  fall   into  the  hands  of  the  rebda." 
This  Article  is  too  ambigiMnisly  hid  19  be  ai* 
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miited  in  «  criminal  libel :  the  crime  is  to  be 
inferred  from  the  places  \vbere  tbe  arms  were 
to  be  left,  aodvet  those  places  are  not  conde- 
scended on.  This  is  directly  inconsistent  with 
the  nature  of  all  criminkl  procedure,  which 
requires  that  the  libel  be  laid  clear  and  unam- 
bigoous,  so  as  the  pannel  maj  know  every  cir- 
cumstance of  the  fact  he  is  called  to  answer, 
and  be  prepared  either  to  exculpate  himself,  or 
elide  it  by  a  contrary  proof. 

But,  Sdly,  It  is  not  conceivable  what  the 
libel  can  mean,  by  speaking  of  places  where 
arms  would  be  exposed  to  fall  into  the  hands 
of  the  rebels  when  they  should  become  masters 
of  the  city.  It  is  evident,  in  that  case,  m 
whatever  place  of  the  city  arms  were  laid,  they 
must  be  %like  liable  to  fall  into  their  hands ;  an 
order,  under  pain  of  military  execution,  woukl 
in  a  few  hours  bring  in  all  the  arms  that  were 
in  any  town  they  became  masters  of,  in  whose- 
cTer  possession  they  were :  and  therefore  the 
libel,  as  to  this  Article,  is  not  so  conceived  as  to 
receive  any  distinct  meaning,  or  to  admit  of  a 
proper  answer. 

The  eleventh  Article  seU  forth,  "  Tliat  it 
was  proposed  and  urg^d  in  council,  that  the 
whole  city  arms  should  be  lodged  and  secured 
within  the  castle  of  Edinburgh,  in  order  to 
prevent  their  falling  into  the  hands  of  tb« 
rebels;  but  the  pannel  refused  or  declined  to 
give  any  onler  for  that  purpose  ;  neither  in  fact 
were  the  city  arms  so  lodged  and  secored,  but 
were  seized  by  the  rebels  upon  their  entering 
the  city  the  day  following." 

But  this  proposal,  saiiTto  have  been  made  in 
council  with  respect  to  the  arms,  is  entirely 
new ;  and  it  is  somewhat  strange  it  should  be 
so,  if  truly  made,  as  these  matters  have  been  so 
much  tbe  subject  of  conversation  for  almost 
two  years  past ;  nor  can  tbe  pannel  recal  any 
aoch  proposal  to  his  remembrance. 

The  true  state  of  the  fact,  with  respect  to  the 
burghers'  arms,  has  been  already  laid  before 
the  Court :  that  the  Provost  did  all  that  was 
in  hii  power  to  keep  those  arms,  though  of 
Tery  little  value,  out  of  the  hands  of  the  rebels : 
that  he  sent  a  message  to  the  generals  in  the 
oastle,  to  send  a  party  to  take  them  out  of  the 
bands  of  tbe  inhabitants,  as  the  council  could 
not,  lor  tbe  reasons  already  mentioned,  opmpel 
them  to  deliver  them  up  to  the  castle :  and  it 
will  also  be  proved,  if  any  proof  is  to  be  brought 
in  this  case,  that  when  the  Provost  was  giving 
directions  to  the  trained-bands,  he  told  them, 
that  if  the  rebels  appioached  to  the  place,  he 
hoped  they  would  do  their  duty,  and  behave 
like  men  m  defence  of  the  city ;  anil  if  the 
rebels  should  prevail,  he  expected  that,  at  any 
rate,  they  would  take  care  to  secrete  their  arms, 
that  they  might  not  fall  into  their  hands. 

But,  abstracting  from  these  facts,  the  pannel 
is  advised,  that  there  is  no  relevancy  in  this 
Article  of  the  libel :  for,  1st,  It  is  said,  that  the 
proposal  was  made  in  the  town-council,  and  it  is 
Qot  alleged,  or  pretended,  that  the  cooncil  ap- 
proved of  the  proposal,  or  authorized  the  pan- 
ael  to  grant  the  order ;  %nd,  if  they  did  not,  it 


was  the  coancil,  and  not  the  pannel,  who  de- 
clined to  concur  in  this  measure;  especially  a^ 
the  pannel  had  truly  no  right  to  dispose  of  tlM 
arms,  or  to  send  them  off  without  the  liberties 
of  the  town,  without  authority  of  the  council. 
It  is  a  very  new  ground  of  accusation  against 
the  preses  of  a  meeting,  that,  when  a  proposal 
was  made  to  the  meeting,  and  either  rejected, 
or  not  approved  of  by  them,  he  was  guilty  of  n 
crime,  because  he  did  not  bver-rple  the  resolu- 
tions of  the  meeting,  of  which  he  was  but  one 
member,  and  act  beyond  or  contrary  to  the  di- 
rections they  thought  fit  to  give  him  in  a  mat- 
ter over  which  he  had  no  power  to  controul 
them:  itisbelicTed  it  will  be  difficult  to  find 
any  instance,  where  an  omission  of  this  nature 
has  been  made  the  foundation  of  a  criminal 
charge. 

But,  in  the  next  place,  when  the  circum- 
stances of  the  case  are  considered,  which  are 
notorious  to  all  the  world,  and  confirmcMl  by 
the  production  made  by  the  pursuer  in  this 
case,  every  mortal  most  see  why  the  council 
could  not  grant  or  authorize  such  order  as  is 
here  mentioned,  had  it  at  that  time  been  sug- 
gested or  proposed.  Repeated  tbreateninga 
bad  been  sent  from  the  rebels  to  tbe  town,  by 
writings,  which  the  pursuer  has  produced,  and 
given  out  with  the  libel;  a  like  threatening 
▼erbal  message  was  sent  by  Mr.  Aires,  all 
tending  to  the  same  import,  that,  if  the  town 
should  send  off  the  arms  or  ammunition  in  their 
possession,  they  should  be  treated  in  the  se- 
verest manner,  and  suffer  all  kind  of  military 
execution.  The  inhabitants  had  no  means  to 
defend  themselves  from  the  execution  of  these 
threats :  and  was  it  to  be  expected,  that,  wbeu 
the  rebels  were  at  the  gates,  and  the  dagger  in 
effect  at  their  throats,  they  would  expose  them- 
selves  to  it  for  the  sake  of  preserving  arms  of 
whatever  consequence,  much  less  so  insignifit 
cant  as  these  burgher  arms  are  known  to  have 
been  in  this  case? 

It  is  easy  for  people  at  ease  and  in  security  to 
talk  of  such  distresses  without  much  concern ; 
but  let  them  put  themselves  in  the  case  of  those 
they  are  to  judge  of,  and  then  say,  whether  it 
is  agreeable  to  the  nature  of  mankmd,  to  expose 
themselves,  and  all  that  is  near  and  dear  to 
them  in  the  world,  to  such  sufferings,  upon 
any  consideration  whatsoever ;  whether  it  ia  to 
be  expected  of  them,  and  whether  they  ought 
to  be  punished  for  not  having  done  it 

We  are  not  now  to  judge  of  tbe  terror  of  the 
rebels  from  what  they  afterwards  did,  but  frona 
the  impressions  people  were  then  under  of  the 
distresses  they  might  suffer  from  them.  It  is 
well  known  never  enemy  was  reoeiTcd  mih 
greater  dread,  or  painted  out  in  stronger  co~ 
lours  of  cruelty  and  barbarity :  from  the  newst 
papers,  from  the  pulpits,  from  all  the  best  ac- 
counts, nothing  was  to  be  expected  from  them 
but  what  was  fierce,  savage,  and  inhuman. 
These  things  had  their  good  effiscts,  and  per- 
haps were  sometimes  a  Uttle  exaggerated  nt>m 
well-meaning  motives  ;  they  .tended  .to  create 
in  men's  minds  i  great  abhorrent  to  the.rebd^ 
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■■4the«r  ou§e;  bot  Ibeo,  at  Hie  tame  liin«, 
|lKy  nned  ao  imiiMme  %cniir,  aoch  a«  atraek 
«fery  cHy  in  the  nalion,  to  wkiek  tiMj  ap- 
poacbeO,  with  the  umaat  panie  aad  eaDstar- 
oalion. 

The  bladi  Friday  n  not  vet  oat  af  remem- 
hnMHDe,  a«4  the  iin|ireMioa  the  approach  ef  the 
nhdf  thea  made,  wbea  they  were  reiaofed 
from  tlie  (greatest  city  in  the  bland,  at  the  dia- 
taaoe  of  more  dayf  mareh  than  they  were  of 
houra  or  qoartera  from  thb  town  at  the  perM 
BOW  in  que^oo.  Let  H  be  auppoeed,  that  the 
rebel  army  had  been  aarohiar  down  from 
Hiehsate  hitl,  or  bad  been  at  \VeBt  SmithfleM, 
ani  bad  aent  in  siicli  threateninif  aaeeiagfca  to 
(he  lord  nmyor ;  if  he  had  no  array  at  hand  to 
defend  die  city,  ami  had  foand  no  mspoeition  in 
the  inhabitant!  to  defend  it,  would  be  have  adren- 
tnred  to  despifo  the  tfareaUmng',  or  to  aend  up 
thecitiaens'  anna  to  the  Tower,  by  whicAi  their 
lives  and  prapertiei  mast  be  eapeeed  to  the 
lawlen  fary  and  barbarity  of  the  rebels  ?  Or 
would  be  liaf<e  been  brooylit  to  the  bar  as  a 
crtminal,  b(^eanBe  be  had  been  carefiri  of  the 
blood  of  the  inhabitants,  (an  ezprestion  that  b 
laid  againit  the  paoael  in  the  present  case) 
and  because  he  had  not  escpoaed  their  subatance 
to  plunder,  and  themaeWes  and  their  familiea 
10  masaacreP 

The  dbproporttoii  in  indeed  great  betwiitthe 
ioatanoe  put,  and  that  which  b  the  sobjeet  of 
the  present  qneation ;  bot  both  must  be 
swvemed  by  tbe  same  mies.  Every  man'a 
Ufa  and  liis  aH  b  equally  dear  to  him ;  and  it 
does  not  depend  upon  the  gfreatnesa  or  snallneaa 
of  a  city,  whether  it  b  iawlnl  for  the  gofernofs 
to  expoae  it  to  the  hacard  ef  bein^  destroyed, 
hat  upon  the  cii^umatsBeea  it  b  under  ait  the 
tiow,  and  the  pr8e|ie(Aof  relief  from  the  im- 
peodinf  danger,  of  which  there  was  wme  in 
the  preaent  case. 

And,  with  |p«at  anlnniaabu,  where  b  the 
foundation  of  tbe  doctrine  now  pled  for  the 
pursuer,  in  the  law,  or  in  the  cnatom  ^  any 
known  country  in  tlie  world  f  When  was  it 
heard  of,  that,  upon  a  town  or  a  fbrt  being 
ahlived  la  aurrendcr,  whetlier  to  enemiea  or  to 
labds,  the  gmiisou  or  the  inhabitants  were 
baund  to  cspoae  fbemaelfies  to  tlie  utmost  re- 
natmeatof  ihe  enem^,lbrllie  aake  of  keeping 
their  aims  owt  of  then*  bands  f  Has  it  at  any 
tban  been  brought  as  a  c^harge  against  tbe  go- 
vernor of  a  pkibe,  that  he  gave  un  the  arms  to 
tha'i  eneny,  when  %m  com  not  Veep  ont  the 
pboa  P  Were  net  arms  aad  ammunition  given 
Wf  at  Cattbic,  and  at  every  other  fbit  that  hv 
been  delivered  np  to  Ike  reheb,  either  in  thb 
or  any  ether  rtdieffion  f  And  is  there  any  in^ 
atanoewhm  that  has  brfara  been  made  an  «r« 
tiHe  ofaoonsation  f 

It  b  no  answer.  That,  where  there  is  no 
8aparate«astle  or  oitadrf,  or  where  that  b  given 
up  ntthe  saasetbie  with  tbe  tom'n,  the  arms 
mast  fall  in  eonsuqucjnte,  as  there  »  no  place 
in  winch  they  can  be  preserved  :  for  tbe  pan- 
Md  is  not  charged  here  fur  tbe  loss  ef  tbe  arms, 
bm  for  this>  dMt  they  lUI  iata  the  handi  of  tbe 
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And  it  u  well  knows  it  b  io  «vcrjr 
power  to  break  hb  gwii  and  Bsafc«  it 
nadcas  to  the  enemy,  whetfier  bo  has  a  caatle 
la  carry  it  to  or  not:  and  therefore,  were  thnre 
any  pretence  for  tbo  charge  brongbt  In  thb 
case,  it  most  eqnally  affect  the  eommaadcra  of 
Oarlbia,  and  every  fort  that  has  at  any  tisse 
been  given  up  la  rebels,  why  they  did  not  at  all 
haass^  deatroy  their  arms,  that  fhev  ongbt  bo 
of  no  useio  the  rebels.  But,  If  aasb  an  oh|ne 
tion  araa  never  hend  of  tin  thb  libel  appemdp 
it  b  a  demonatration  that  the  libel  io  Ims  Ar- 
tMie  M  WRnoiH  tounwuioo* 

And  therefore  it  b  the  lem  neoesaarv  to  eb- 
aerve,  thai,  in  the  present  case,  bad  it  neea  the 
dnty  ef  the  magistrates  or  eonnoH,  to  order  Ao 
bnrgbera'  araos  up  ta  tbe  castle,  let  tlie  oonaa- 
qnenee  be  what  it  would  to  tbe  mbsfeitaBts,  it  b 
obvlotts  it  was  not  in  their  power  to  make  their 
ordera  effectnal.  What  force  luid  they  to  nom« 
pel  the  inhabitanta  to  a  scheme  so  destnictive  ta 
themselves  ?  llie  volonteem  had  already  dia> 
armed  themselves,  and  so  could  be  of  no  una 
for  that  pur^e ;  tbe  city  regiment  had  also 
given  nptbeiraitnsta  the  cnaUo;  thetrainod- 
baada  were  the  bnrg^essda  themaelves,  who  had 
their  wives,  their  familiea,  and  most  of  them 
the  bnik  of  their  properties  in  town,  which  they 
ware  quite  nverse  to  expose  to  destruction  by 
sooh  a  BMasore  :  and  the  only  force  the  ma« 
gisftiieahad  to  compel  them,  was  the  company 
of  the  town-guard,  who,  if  they  bad  been  db« 
poaad  to  obey  at  aiich  a  juncture,  could  vary 
soon  have  been  tied  neck  and  heel  by  one  hun- 
dredth part  of  the  inhabitants. 

And,  ddly.  It  b  proper  to  consUer,  in  thii 
caae,  the  uncertainty  or  the  akuatiou  to  wliidh 
the  magislralea  and  council  were  reduced, 
during  the  last  and  most  distressing:  scene  of 
thb  unlucky  afCiir ;  sometimes  terrified  arilh 
tbe  immediate  approach  of  the  rebeb,  at  other 
tioMs  encouraged  with  some  prospect  of  relidr. 
Bven  towards  the  end  of  thb  period,  there  were 
some  hopes  of  the  return  of  the  dragoons; 
Mr.  Drummond  and  Bf  r.  Graset  bad  gone  b 
qneatof  them :  nor  was  that  expectatiou  qnila 
over  la  the  meeting  of  tbe  council,  unt3  they 
henrd  tbe  rebeb  Irad  entered  the  town.  Haid 
iw  drayeens  returned  to  the  city,  and  antmated 
the  pe^b  in  its  defonce,  tlie  charge  against  tlie 
nannel  then  would  have  beea  inverted,  why  did 
he  aend  np  the  arms  to  tbe  caiMe  f  \Tby  <Kd 
be  carry  tliem  out  of  the  way  wtien  they  might 
be  inataiitly  wanted  for  defence  of  the  town, 
and  the  near  approach  of  tbe  rebeb  made 


pnncto aspe  tempoiis  maximamm  rerun  oeea" 
siones  amittuntnr." 

Such  was  the  unlucky  situation  of  tlie  go« 
vemors  of  thb  city  at  that  time,  that  it  would 
appc»r,  bv  what  has  stnoe  happened,  it  waa  ioH 
possible  they  could  escape  accuaation ;  tbe  event 
mutt  make  tbem  criminal,  however  weH-ifilen« 
tioned  Uieir  conduct  might  be.  But  their  an* 
awer  b  good,  tiiat  no  law,no  costomi  raqmrce 

8 


945] 


f^  NegleOing  (ifDuty,  tfc. 


A.  D.  \m. 


vm 


the  iobabiUnts  of  any  place  to  expose  their 
livev,  the  honour  of  thdr  wiTea  and  danghtera, 
and  all  that  they  bare  dear  to  them  in  the  world, 
to  the  fary  of  ao  incensed  enemy,  in  order  to 
keep  arms  out  of  their  possession.  The  taw  of 
humanity  forbkls  it.  That,  in  this  case,  had 
the  majpstrates  l>een  so  minded,  it  was  not  in 
their  power  to  compel  the  inhabitants  to  comply 
with  it :  besides,  that  the  vacillant  and  uncer- 
tain state  in  which  matters  then  stood,  made  it 
▼ery  doubtful  whether  it  was  proper  to  hare 
done  it  or  not ;  and,  in  doubtful  cases,  it  is 
agfainst  common  justice  to  accuse  or  punish, 
because  of  the  after  event. 

These  answers  would  hare  been  good  to  the 
-maffistrateaand  council  had  they  been  brought 
to  the  bar  to  answer  for  rejecting  such  proposal 
as  the  libel  here  suppose* :  they  are  all  equally 
eonpetent  to  the  Provost,  with  this  additional 
one,  that  he  is  only  one  member  of  their  body, 
aod  cannot  be  accountable  for  omitting  what  the 
council  did  not  think  proper  to  enjoin  him,  had 
they  ever  so  much  erred  m  their  judgment. 

It  wooM  have  sounded  very  oddly  iu  the 
•an  of  the  world,  if  the  generals  in  the  castle 
had  been  brought  under  prosecution,  because 
they  aent  to  forbid  the  nailing  of  the  cannon, 
or  because  tbey  did  not  send  a  party  to  seize 
the  borghera'  amM  upon  the  message  already 
mentioned:  it  is  believed  the  whole  nation 
would  have  been  amazed  at  such  a  prosecution.  [  faels. 

Andyel,  with  great  submission  j  there  is  a  (iiffe- 1      But  it  is  hardly  necessary  to  make   any 
vcDde  betwixt  that  and  the  prttent  case :    the  |  additional  answer  to  this  Article,  after  ia  hat  hat 


afraid  the  arms,  if  sent,  might  possibly  full  into 
the  rebels'  hands.    How  uniust  then  would  it 
be,  after  such  evidence  of  the  pannel's  sincera 
and  upright  disposition  in  this  matter,  to  sus- 
pect him  of  a  bad  intention,  because  he  did  not 
enforce  nn   order    upon    his   feltcm'-citizenSy 
which,  if  obeyed,  miglit  have  involved  them  Iti 
misery  and  ruin,  and  which  it  was  not  in  his 
power  yo  com|>el  them  to  ohpy,  and  which  ia 
stated  by  his  accusers  as  proposed  to  the  coun- 
cil, to  which  he  was  subject,  and  is  not  alleged 
to  have  been  by  them  approved  or  authorised  P 
The  last  Article  of  this  libel  is  ftill  as  extra- 
ordinary as  any  of  the  rest,  viz.  '*  That  by 
occasion  of  the  several  instances  of  misbe- 
haviour above  recited,  it  came  to  be  very  noto- 
riously known,  that  be  was  highly  faulty  and 
negligent  in  the  execution  of.  his  office,  and  to 
be  farther  violently  suspected  and   believedy 
amongst  the  faithful  subjects  in  that  city,  that 
he  was  secretly  in  the  interest  of  the  Preten- 
der, by  reason  of  the  unifurmity  of  his  be- 
haviour, discovering  a  constant  unwillingness 
or  backwardness  to  provide  for,  orhfortity  pro- 
secute the  measures  thnt  were  in  a  manner 
forced  upon  him,  iu  order  to  the  defence  of 
«hat  city ;  at  a  time  when,  if  he  bad  observed 
n  contrary  conduct,  there  was  at  least  a  liigb 
probability  that  the  city  might  have  been  pre- 
aerved  from  falling  into  the  hands  of  the  re- 


generals  run  no  risque  by  sending  parties  to 
execute  any  thing  of  that  nature  withiu  the 
town ;  as  little  did  their  parties,  or  the  garrison 
uo^er  their  charge :  but  the  danger  to  the  in- 
bafaitants,  who  were  committed  to  the  care  of 
the  magistrates,  was  but  too  apparent,  as  well 


been  already  observed.  It  is  hoped  it  is  ap- 
parent to  iue  Court,  that  none  of  the  instances 
recited  in  this  libel,  were  they  true,  as  most  of 
them  are  not,  could  infer  any  tlegrce  of  mis- 
behavionr  against  the  panncl :  That  his  con- 
duct, from  the  beginning  to  the  end  of  theso 


as  toe  imminent,  to  be.despised  by  any  set  of  j  transactions,  has  been  uniform  in  the  faithful 

.    ...         ...*.•  .  execution  of  his  duty:  and  that,  from  first  to 

last,  he  never  shewed  any  unwillingness  or 
backwardnes9  to  concur  in  any  measure  that 
conld  tend  to  the  service  of  the  government, 
but  contributed  more  to  tbrward  such  measures, 
of  his  own  free  motive  and  accord,  than  can 
be  pretended  to  have  been  done  by  any  who 
may  be  pleased  to  entertain  suspicions  of  him, 
or  by  all  of  them  put  together. 

It  cannot  however  escape  observation,  that 
it  is  an  unusual  article  in  a  criminal  libel,  that 
a  pannel  is  *  violently  suspected*  by  others  to 
have  been  guilty.  The  suspicion  of  othenS 
can  never  infer  guilt,  nor  evulence  of  gurlt, 
against  any  man  whatever,  though  the  sinister 
views,  which  gave  rise  to  those  affected  sus- 
picions, had  not  been  so  apparent  as  they  ara 
m  the  present  case. 

And,  with  submission,  it  is  no  good  aoswcf 
that  is  made  to  this  in  the  pursuer's  Infbrma* 
tion.  That  although  they  shonid  have  carried 
their  suspicion  too  far,  in  believing  the  pannsi 
to  have  been  in  the  secret  interest  of  the  Pre- 
tender :  *'  yet  still  their  entertaining  such  ap* 
prehension  or  belief,  is  one  demonstration,  sop- 
posing  that  they  had  carried  their  conclustoQ 
too  iar,  that  his  conduot  was  ttQt  such  as  \m^ 
I     SP 


.,  who  were  as  destitute  of  defence  and  re- 
lief as  tbey  were  at  that  time. 

And  the  pannel  will  be  forgiven  to  say,  that, 
if  the  whole  series  of  his  conduct,  from  the  be* 
iponing  to  the  end  of  these  transactions,  shall 
be  considered,  there  will  appear  as  little  reason 
to  SBspeet  him  of  any  bad  intention  in  this  case, 
as  any  other  sulject  within  the  kingdom.    The 
Ceart  has  already  observed,  that  the  pannel  of 
bis  own  accord  ordered  all  the   ammunition 
that  was  in  the  town's  magazine  to  be  carried 
to  the  castle  some  days  before  the  rebels  ap- 
proached, and  that  he  caused  execute  this  order 
00  punctually,  that  it  was  necessary  afterwards 
lo  send  to  the  castle  for  what  was  wanted  for 
the  service  of  the  town.     It  has  also  appeared 
how  averse  he  was  to  bring  arms  down  from 
tbe  castle,  when  the  rebels  were  on  their  ap- 
proach to  the  city,  unless  he  had  the  highest 
probability  that  they  were  to  be  used  in  a  pro* 
per  manner ;  and  that  accordingly  he  refused 
the  offer  made  by  the  aecretary  at  war,  on  the 
part  of  the  general,  to  send  back  the  arms 
which  had  bAn  retamed  by  the  volunteers  and 
city  regiments,  for  this  reason,  that  he  did  not 
•so  a  good  disposition  in  the  inhabitants  at  the 
tnne,  to  defetul  the  city ;    and  tharslore  was 
VOL.  XVIIU 
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•tme  t   aitbful,  ?i|g[iUDty  tod  zealouf  magpt- 
trate  oo  that  oecaiioa  :*'  for  an  appraheuMoa 
fuunded  opoo  ainpictoDi,  at  firit  raiaed  from 
indirect  Tiewa*  and  thereafter  Mtfully  propa- 
gated, and  more  easily  spread  throu|(h  the 
ferment  of  men's  minds,  duriuiff  the  times  of 
distraction,  can  never  be  either  demonstration 
or  evidence  of  any  thio^,  other  than  the  had 
origin  from  which  they  at  first  proceeded.   Nor 
b  It  fair  to  lay  any  stress  uiMn  them  at  tall, 
when  it  appears  the^r  have  oeen  carried  the 
length  of  raise  and  injurious  condasions ;  the 
aame  disposition  which  has  hcen  violent  enough 
to  carry  them  that  length,  is  to  bepresumed  at 
first  to  have  givep  rise  to  tliem.    The  pannel's 
conduct  speaks  for  itself,  and  stands  Touched 
by  notorious  facts,  which,  independent  of  the 
auspidoos  either  of  the  wicked  or  of  the  cre- 
dulous, demonstrate  him  to  have  acted  a  faith 
fVil 
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pen  in  less  than  an  hourf  ft  leemi  evident, 
that,  ill  such  a  concurrence  of  qrcomatanccs, 
nothing  could  save  the  town  from  being  taken, 
unless  it  had  pleased  Provideooe  to  smke  the 
rebels  with  such  dismay  and  terror,  as  manjr 
were  then  unluckily  struck  with,  whose  duty  it 
was  to  have  opposed  them. 

The  pursuer  is  pleased  to  ask,  <«  Whv  ^ 
the  pannel  advise  with  the  inhahitanta  ?  Why 
did  ne  give  way  to  a  general  meeting  in  the 
church  f  Why  did  he  not  order  them  lo  kecji 
vrithin  doors  P  Why  did  he  not  adviae  with  hie 
fellow- magistrates  and  counciHora,  or  with  the 
chief  officers  of  the  volunteers,  and  ddiherale 
with  them  upon  the  supposed  ehanjg;e  of  dr- 
cumstances?  And  if  in  such  council,  it  bad  hecu 
debated  and  resolved,  by  plurality  of  vmcci,  to 
be  impracticable  or  inexpedient  to  persiat  any 
longer  in  the  measure  of  defending  the  city* 


part  in  the  execution  of  his  office,  vigilant    that  resolution  might  have  justified  or 


and  zealous  for  the  safety  of  the  town,  and 
careful  of  the  welfare  of  its  inhabitants,  of  whom 
be  had  the  oversight  in  those  unlucky  times. 

And  it  is  truly  surprising  it  should  be  al- 
ledged,  **  Tliat  if  the  pannel  had  observed  a 
contrary  conduct,  there  was  high  probability 
that  the  city  miffht  have  been  preserved  from 
falling  into  the  hands  of  the  rebels,  or  that  it 
fell  into  fheir  hands  in  a  very  strange  and  sns- 
picioos  manner,  on  the  morning  of  the  17th 
September  1745 ;"  when  it  is  as  plain  as  sun- 
shine, from  the  facta  already  set  forth,  and 
which  are  uotoriontly  known  to  be  true,  that, 
without  the  interpoaition  of  a  miracle,  it  waa 
impossible,  as  drcumstances  then  stood,  that 
this  town  could  raise  to  fall  into' the  hands  of 
the  reMs  upon  the  17th  September  1746.  It 
is  notorious,  thai  the  dragoons,  and  all  the 
military  force,  bad  then  leti  the  town ;  that  the 
volunteers,  before  that  time,  had  thought  fit  to 

five  up  thdr  arms  to  the  castle;    that  the 
Edinburgh  regiment,  which  was  then  hardly 
one-third  full,  and  the  men  only  raised  a  few 
days  before,  bad  also  given  up  thdr  arms ;  that 
the  burghers,  or  trained  •bands,  declined  to  go 
up  and  expose  thdr  lives  in  keeping  out  the 
walls,  when  the  military  had  wholly  deserted 
them ;  and  they  had  now  understood,  by  re- 
peated threateninga  from  the  rebels,  that  any 
man  that  appeared  in  arms  would  be  put  to 
death.    The  Court  has  already  heard  the  paina 
which  was  taken  by  the  pannd  to  animate  all 
these  different  sets  of  men  in  the  defence  of 
the  dty,  and  the  success:  and  when  such  was 
the  case,  where  was  there  any  probability  that 
the  town  eonid  stand  out  agsinst  an  army  of 
balf  the  number  of  the  rebels  f  or  where  is 
there  any  thing  atrange  or  suspicious  in  the 
rebels  becoming  roasters  of  the  town,  when  it 
waa  thus  deserted  ?    Was  the  pennel  to  go  up, 
with  as  many  of  the  company  of  the  town 
guard  as  were  able  to  stand,  afier  the  fatigues 
they  bad  undergone  for  two  days  before,  and 
make  head  against  this  body  of  rebeb.^  Or,  if 
be  had  attempted  it,  would  the  inbabitanU  have 
permitted  the  town  to  have  been  stormed  and 
aaokedj  which  behoved,  in  seeh  a  eese,  to  bap- 


quitted  him ;  but  that  nothing  of  this  kind  it 
alicdged,  and  thereby  be  has  taken  the  whole 
upon  himself." 

But,  with  great  submisdon,  it  is  a  little  sor* 
pridog  these  questions  should  he  asked,  afte 
the  notoriety  of  the  facts  almdy  stated.    It  it 
certain  fact,  nor  is  the  contrary  alleged  in  the 
libel,  that   the  pannel    acted  in   tbia   wbele 
matter  in  concurrence  with  his  feUow-aMgis- 
irates  and  councillors.    It  cannot  be  said,  tSal^ 
from  the  beginning  to  the  end  of  tbia  aflBur»  he 
ever  opposed  or  over-ruled  them  in  any  one 
article.    The  officer*  of  the  volunteers  frcrt 
also  consulted  with,  and  your  lorddiipe  have 
heard  what  accounts  they  gave  the  peaiid  of 
the  disposition  of  their  men  with  respect  to  the 
defence  of  the  town ;   and  that,    in    conse- 
quence of  this  dispodlion,  thdr  arma  were  all 
given  up  soon  after.    The  |iannel  ordered  the 
mbabitanta  to  keep  within  doors,  and  caused 
the  drum  to  go  round  for  that  purpose :  but 
what  force  had  he  to  compd  them  f  Numbeia 
of  instances  are  to  he  found  in  history,  where 
oondderable  garrisons  have  been  forwd  by  the 
inhabitants  to  surrender  a  town:  and  here  it  is 
DMde  a  ground  of  accusation  agdnatthe  paoad, 
that  he  was  nut  able  to  over-awe  the  inbabitanti 
of  this  populous  city,  when  he  had  no  othar 
assistance,  either  to  defend  the  town,  or  to 
keep  them  iu  awe,  but  such  as  bad  been  takoi 
a  few  days  before  from  among  tbemself  ea,  and 
who  were  all  equally  impresMd  with  the  aame 
terror  of  the  rebds,  and  bdief  of  the  imprac- 
ticability of  making  an  effectual  defence. 

It  is  apparent  the  pannel  did  dl  thai  any 
man  could  do  in  the  lixe  dtuatioo  :  he  tried  te 
animate  the  people,  sent  for  thedvil  offioeraof 
the  crown  for  adTice,  and,  when  be  found  they 
bad  withdrawn,  which,   whatever  gloM  the 

Sursuer  may  think  fit  to  put  upon  it,  is  an  evi- 
ence  of  their  judgment  that  the  town  codd 
not  be  ddended,  be  sent  for  the  beat  advice 
aud  assistance  he  could  get,  and  never  parted 
with  the  gentlemen  of  tl^  council,  nor  m  any 
thing  conirouled  thdr  advice,  until  the  end  of 
the  tranwuitiona  now  in  queatiott :  and  there-  - 
fore,  according  even  to  the  doetrine  laid  A»wa 
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by  the  partner,  bit  oondact  fills  to  be  justified ; 
for  it  cannot  be  thought  material,  that  there  are 
DO  minutes  of  the  town- council  or  committee 
remarked  in  the  record  after  the  IStb  or  14th 
of  September.  The  two  following  da^s  were 
too  much  crowded  with  the  many  yanous  and 
important  transactions  abo?e  set  forth,  which 
aucceeded  one  another  e?ery  moment,  to  take 
down  minutes  regularly  in  writing :  but  still  it 
is  sufficient  for  the  panoel  to  say,  that  it  neither 
b  nor  can  be  pretended,  that  in  any  one  parti- 
cular he  controuled  or  over-rnled  the  opinion 
of  the  committee  or  the  council. 

In  order  to  give  a  mater  colour  to  the 
efaarge  against  the  panneTin  this  case,  the  ppr- 
auer  endeavours  to  represent  the  office  he  was 
possessed  ofin  this  city,  as  superior  and  inde- 
pendent of  the  rest  of  the  magistrates  and 
town-council :  that  be  is  the  high- sheriff, 
(OoloDel  of  the  trained-bands,  city  guard,  &c. 
and,  in  a  word,  that  the  whole  government  and 
defence  of  the  towu  was  solely  devolved  upon 
bim.  From  which  it  is  inferred,  that  he  must 
be  answerable  for  all  miscarriages,  as  if  there 
bad  been  no  other  magistrate  or  authority  in 
the  town  but  what  was  lodged  in  himself. 

But  the  pannel  is  at  a  loss  to  discover  upon 
irhat  authority  the  pursuer  builds  this  absolute 
power  he  thinks  fit  to  vest  in  the  Lord  Provost 
of  this  city ;  for  it  does  not  seem  to  have  any 
fbnndation,  either  in  the  ancient  laws,  or  in  the 
late  reflations  laid  down  by  his  present  ma- 
jetty  With  respect  to  the  defence  of  the  town. 
By  the  common  law,  as  well  as  the  statutes  re- 
lative to  these  matters,  the  whole  magistrates 
are  considered  to  have  an  equal  concern  in  the 
government  of  the  burgh.  So  says  the  sta- 
tute, Ja.  4,  pari.  6,  cap.  87,  and  Ja.  6,  pari. 
18,  cap.  17,  which  **  forbids  all  persons,  of 
wtiatsoever  rank,  to  convocate  or  assemble 
lihemtelves  without  due  intimation  to  the  pro- 
▼otit  or  bailies  of  the  burffh,  and  their  licence 
obtained  thereto :  and  ordains  the  inhal»itants 
of  the  boroughs  to  assist  and  concur  With  the 
magistrates  and  officiars  for  settling  the  said 
tumults  and  turbulencies,  and  punishing  the 
avihort  thereof.'*  And,  as  far  as  the  pannel 
Inowsy  the  other  magistrates  have  a  joint 
iwht  to  concur  with  the  provost  in  every  thing 
ralatiog  to  the  government  of  the  borough. 

It  iaof  no  moment  to  the  present  question, 
tbat  the  provost  is  in  use  to  sit  on  trials  as 
Irigb-ahenff;  for  it  is  not  alleged  tbat  he  acted 
any  thing  in  that  capacity  in  the  matters  now 
cmd  in  question  before  the  Court. 

It  is  true,  that,  by  the  act  of  parliament  es- 
labliahinff  the  company  of  the  city-guard,  the 
pronMt  u  appointed  captain  of  it ;  and  he  is 
•Ino  the  commander  of  the  city  trained- bands, 
at  bdng  the  fittt  msgistrate  in  the  town  :  but 
flill,  fai  theae  eommandi,  he  has  no  absolute 
r^  but  is  subject  to  the  directions  of  the 


And  to  it  was  alto  regulated  by  the  sign- 
Mnoal  granted  by  bis  maiesty,  in  September 
1T45|  aothoriiiDg  to  levy  tnis  regiment  for  the 
«ribt.eity.    It  it  tppointtd  to  be 


under  the  direction  of  the  lord  provott,  magis- 
trates and  town -council  of  Edinburgh  ;^  and 
the  magistrates  tnd  council  did  ac^Mrdingly 
take  the  direction  of  it  into  th^ir  handt ;  and 
though  they  paid  the  compliment  to  the  Pro* 
vott,  to  name  him  colonel  of  the  regiment,  yet 
it  waa  in  their  power  to  turn  him  out,  and  name 
another,  when  they  thought  fit ;  and  the  no- 
mination bean,  that  he  wts  to  conduct  and 
direct  the  regiment,  and  the  officert  who  should 
be  named  to  command  under  him,  as  the  coun- 
cil should  think  proper ;  and  therefore,  in  this 
military  capacity,  he  acted  under  the  direction 
of  the  town- council,  from  whom  his  authority 
proceeded.  It  is  humbly  submitted  to  tha 
Court,  how  ftr  it  is  at  all  congruous  to  single 
him  out  in  a  trial  of  this  kind,  when  it  neither 
is  nor  can  be  alleged,  that  at  any  time  he  ever 
vari«i  from  or  opposed  that  direction. 

In  the  Information  on  the  other  side  it  is  ob« 
served,  "  That  notice  wat  taken  by  the  pannert 
oeuntel,  that  he  wat  possessed  of  a  very  laiga 
property,  consisting  of  a  stock  of  wmes,  at 
Leith,  but  tbat  it  did  not  appear  whether  they 
intended  tp  mention  it  as  an  argument  to  evinca 
the  pannel's  sincerity  in  desiring  to  keep  the 
reb«s  at  a  distance,  or  as  an  excuse  for  his  not 
opposing  them  with  vigour  and  zeal,  lest  ha 
might  be  hurt  in  tbat  part  of  bis  property." 
And  upon  this  some  insinuations  are  thrown 
out  that  might  have  been  spared. 

But  it  was  not  easy  to  misapprehend  tha 
meaning  of  the  pannel's  counsel,  in  the  men- 
tion they  made  of  the  large  pro|iertY  he  was 
possessed  of  in  this  country,  which  was  no 
ways  particularly  referred  to  the  wines  at 
Leith,  which  makes  hot  a  very  small  part  of 
it,  but  principally  to  his  personal  estate,  and 
debts  due  to  bim,  to  a  great  extent,  by  many 
gentlemen  in  the  conntry ,  which  could  not  fail 
to  suffer  considerably  by  such  a  convulsion  at 
must  happen  when  a  rebellion  arises  in  a 
country.  This  was  overly  mentioned  by  the 
paoneKs  counsel,  as  a  circumstance  that  made 
it  improbable,  that  any  gentleman  of  common 
sense,  in  this  situation,  would  deserve  the 
censure  thrown  out  in  the  libel,  of  secretly 
abetting  such  disorders ;  but  the  pannel's  coun- 
sel gave  no  handle  for  drawing  the  other  in- 
ference here  insinuatfd,  which  is  so  injurious 
to  the  panners  conduct,  and  so  disagreeable  to 
his  character.  His  conduct  stands  m  no  need 
of  such  excuses ;  it  will  stand  the  test :  he  hat 
not  shewn,  by  any  thing  that  has  ever  passed  in 
this  affair,  that  he  put  an  over-value  cither 
upon  his  life  or  his  property,  when  his  duty 
came  in  competition.  The  wines  were  of 
little  moment  ia  respect  of  the  other  risques  ha 
behoved  to  undergo  upon  such  general  distress 
of  his  country  ;  and  it  is  unjust  to  insinuate 
any  suspicion  of  such  low  motive,  when  it  it 
apparent  he  has  given  no  occasion  for  it  from 
any  part  of  his  conduct,  however  strictly  and 
rigorously  examined. 

The  pursuer  is  pleased  to  argue,  <'  That  tha 
facts  here  charged,  if  done  do&to  animOf  would 
have  amounted  to  high-tretton  s  and  there- 
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fore  it  is  a  grt^i  leoitjr  Ibmt  the  pumel  is  only 
pursued  for  misbehaviour ;  aod  citations  arc 
brought  from  sir  Matthew  Hale,  to  prove  that 
the  lielif  erioj;  up  the  king's  castles  to  bis  eoe- 
niies,  throu^^h  treachery,  bribery,  8cc,  is  high- 
treason  t  and  from  £rodius,  to  prove  that  neff* 
ligence  in  public  officers  may  be  severely 
punished." 

But  the  pannel  has  Itltle  occasion  to  trouble 
the  Court  witli  enlargiuif  upon  these  authori- 
ties, because  he  cannot  discover  tiiey  have  the 
least  conneclida  with  the  present  case :   he  has 
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occasion  t(i  dispute,  that  the  delivering 
the  kin^:^  loris  to  enemies  or  rebels  is 
bigh -treason  ;  or  that  wilful  faults  and  neg- 
lects in  public  ulficers  may  be  punislied :  But 
it  is,  nevertheless,  equally  true,  that  when  a 
Ibrt  is  taken  by  a  superior  force,  which  could 
not  be  resisted,  there  is  no  crime  at  all  in  the 
case :  Nay,  iu  the  very  page  quoted  in  the 
pursuer's  Information  from  sir  Matthew  HaJe, 
Tol.  1,  p.  168,  it  is  laid  down  as  a  rule. 
That  if  a  subject  should  swear  fealty  to  the 
kioff's  enemies,  if  it  is  done  for  fear  of  hu  life, 
ancTho  returns  as  soon  as  he  can  to  his  alle* 
giance,  be  is  not  punishable.  It  is  incumbent 
on  the  pursuer  to  reconcile  with  this  anthorily 
thai  part  of  the  charge  which  is  so  much  in- 
sisted on  in  this  case,  and  to  sliew  bow  the 
same  law  that  excuses  a  direct  adherence  to 
the  king's  enemies,  when  compelled  by  fear  of 
death,  can  punish  the  leaving  arms  to  fall  into 
their  hands,  when  compelled  by  the  same  terror; 
or  can  punish  an  omission  to  give  an  order  to  ab- 
stract them  in  such  circumstances,  which  is 
the  charge  laid  iu  this  libel. 

Tlie  pannel  shall  not  dispute,  that  it  is  a  le* 
nity  to  prosecute  for  a  lower  crime,  when  a 
higher  is  incurred  ;  but  he  must  be  forgiven 
to  think.  That  does  by  no  means  apply  to  his 
case,  and  that  the  hardships  he  has  suffered 
are  of  a  prett)'  singular  nature :  That,  after 
having  lived  so  long  in  the  world  with  an  ir- 
reproachahlc  character,  and  served  his  coun- 
try in  parliument  with  an  entire  reputation, 
remote  fr(»in  every  sinister  view,  and  thereby 
deserved  the  esteem  of  his  constituents,  as  a 
mark  of  which  they  conferred  ou  him  the  of- 
fice of  chief  magistrate  of  this  city  :  That,  be- 
cause he  had  tlio  misfortune  to  see  his  country 
involved  in  public  confusions  before  the  end  of 
his  administration,  and  the  city  irresistibly  over- 
powered by  lawless  force,  after  all  the  precau- 
tions he  had  taken  to  prevent  it,  the  nudice  of 
his  enemies  should  have  so  far  prevailed  against 
him,  as  to  bring  him  under  a  suspicion  of  guilt, 
and  8ul;ject  him  to  the  heavy  sufferings  he  has 
already  undergone:  And  now,  when  aflerthe 
strictest  scrutiny  and  inquisition  into  liis  con- 
duct for  above  twenty  nu>nths  past,  the  charge 
ajppears  fully  drawn  out,  the  nulk  of  it  con- 
sists of  suprmsed  omissions,  or  errors  in  point  of 
conduct,  which,  if  the  contrary  steps  had  been 
taken,  might  have  been  equally  found  &alt 
with,  as  the  c\'ent  turned  out ;  and  the  two  Ar- 
ticles upon  which  the  chief  stress  is  laid,  when 
the  drcumstancea  of  the  case  an  coDaidtrcd, 


do  truly  retolve  into  ne  more  but  that  he  wu 
not  able  to  keep  out  the  town  when  all  asaisi- 
ance  had  deserted  him,  nor  to  prevail  with  the 
inhabitants  to  secrete  their  arms,  when  tbej 
were  under  the  immeiliate  terror  of  their  lives. 
These  things  he  hopes  will  not  he  imputed  to 
him  as  a  crime,  but  that  he  will  be  relieved 
from  all  farther  hardships  by  your  lordshipa' 
justice,  in  dismissing  tlie  libel  at  irrttlevaat, 
and  assoilving  him  from  this  proeecutioa.  In 
respect  whereof,  dec.  James  Fbegosom. 

Upon  the  Slst  July  1747,  the  diet  was  ad- 
journed till  Monday  the  Sil  August  therenfter* 
and  upon  that  dsy  the  diet  was  farther  ad- 
journed till  Thursday  the  6th  of  that  month. 

CuRu  JusTiciAiUiB  S.  D.  N.  Regie,  tenta  in 
uova  Sessionis  Domo  Burgi  de  Edinburgh, 
sexto  Die  Bf  eosis  Augusti  1747,  per  no- 
bilem  et  poteutem  Princlpem  Archioalduin 
Ducem  de  Argyll  Justiciarium  Gene* 
ralein,  et  houorabiles  Virus  Mafpstroa 
Alexhndrom  Fraser  de  Stricben,  Patri- 
cium  Grant  de  Elchies,  Carolum  Arealuno 
deTinwald,  et  Hu^nem  Dalrvmple  de 
Drum  more,  Commissionarioa  Justiciarii 
diet.  S.  D.  N.  liegis. 

Curia  legitime  aflirmata. 

InlrarC 

Archibald  Stewart  of  the  city  of  EdiDborgfa. 
merchant,  aod  late  lord  provost  of  tho 
city,  pannel. 

Indicted  and  accuied  as  in  thefbrmer 
derunt. 

Tlie  Lord«,  af^r  arguing  upon  the  Libel  and 
Informations,  pronounced  the  following  Inter- 
locuton  **  The  Lords  Justice  General,  and  Com- 
missioners of  Justiciary,  having  conaiderad 
the  criminal  libel  pursued  attbe  instance  ef 
William  Grant  of  Prestoagrange,  esq.  hie 
majesty's  advocate*  for  his  msjesty's  interert, 
against  Archibald  Stewart,  of  the  city  of  £din« 
burgh,  merchant,  and  late  lord  provest  of  the 
said  city,  pannel,  with  the  foregoing  debate 
thereupon,  they  find  it  relevant  to  inCisr  Uio 
pains  of  law,  that  the  pannel,  at  the  time  and 
place  libelled  being  tlien  lord  provost  of  the 
city  of  Edinburgh,  wilfully  neglect  to  piv- 
sue  or]  wilfully  op|Hised  or  obstructed,  wImu 
proposed  by  others,  such  measures  as  woni 
proiier  or  necessary  for  the  defence  of  the  eity 
against  the  rebels,  in  the  instances  libelled,  or 
so  much  of  them  as  do  amount  to  such  wilful 
neglect ;  and  find  it  relevant,  as  aforesaid,  fs- 
paratim^  That  the  firelocks  and  bayonets  be- 
longing to  the  city,  or  the  cannon  moonted  on 
the  city  walls,  fell  into  the  bands  of  the  rebela 
through  the  wilful  neglect  of  the  said  pannel  i 
or  that  he  refused  or  declined  lo  take  yropw 
measures,  when  required  or  demanded,  wwoli 
were  in  his  |>ower,  for  securing  or  rendeains 
useless  to  the  rebels  the  said  arma :  And  flna 
relevant  as  aforesaid,  aH  such  airti  cbni)fnd 
upon  the  pannel  by  the  Kbd,  whioh  ahnll  a|H 
pear  lo  kife  been  uoofcenuily  dean  by  Imh 
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and  which  did  mmnifetlly  letwl  lo  tbe  prcvM)!- 
ing'  or  WMkrniDg  die  derraca  of  Ihe  ciljr,  or 
tita  ficiliutin^  tha  retiela  gtttiar  poHimon 
itiereol',  or  their  leiaiag  the  ■rm  uerata.  Bat 
allow  tbe  aannel  to  prove  alt  t'teti  and  circaB- 
■taaoe*  alledifed  in  hi*  defenca-lar  eliding  or 
aUeviatiag"  Ibe  crimrt  charned  upoD  hioi  aa 
■bora  fovod  relevant:  And  reniil  tbe  paaad, 
wilb  Ibe  bbel  as  fouad  rderaBi,  lo  tbe  know- 


(Sigmd,)  "  ABOTL^  I.  P.  D." 

.11  wu  pwealed  la  tha  and 
lords  fiw  William  Giant  of  PraaUDgrange, 
eaquirc,  hia  raajesty'i  uiTocalai  buntUy  abcw- 
iug.  That  where  he  bniufbla  criminaf  liM,  at 
hia  iaetance,  befora  Ibeir  lordibipt,  againat 
Ar^baU  Stewart,  eM.  ble  Lord  Proroct  of 
Ediabiiigh,  for  Iba  cnaiea  of  naglMt  of  duly 
and  nnbebBTiouT  in  office,  aa  more  foU;  aou- 


iCb  ProToal's  compearance  baiag  Male  tine 
ag«  elip»ed,  and  itanilio);  by  adjonromaiit  fixed 
Drom  former   diela   to  tbi*  day;    and  Waller 
Onuet,  collector  or  the  euitomi  at  Alloa,  a  ma- 
terial nitoeai  in  ihii  cause,  and  thoOEh  ei' 
ODt  io  the  list  of  wiloeatei,  atong'  witD  otlii 
lo  the  said  Arcliibald  Stewart,  beiog  not  then 
returned  fruin  London  lo  Scotland,  Ihough  daily 
expecied,  was  not  cited,  and  conaequently  dd 
exeeulion  given  in  agaioit  bim  to  the  cletk  of 
court,  wbneby  the  complainer  would  be 
jadKed  far  want  of  his  evidence. 


tba  Ibrawhtj  ibaraaf,  but  liuwiae  to  prepara 


Id  be  pre. 
nlM  tW 


least  in  England,  and  did  not  return  to  Scot' 
land  till  Ibe  serentb  of  July  last,  wheo  the  war- 
rant In  the  crimiaal  letlen  for  summoniog 
witnesses  was  useless,  by  tbe  elapse  ofthe  day 
to  which  they  were  therdy  directed  to  be  cited, 
which  wss  the  third  day  of  the  said  monib  of 
;  and  as  the  said  Archibald  Stewart  could 


be  cited,  and  that, 


>  the 


prosecutor's  appre- 
i^a  disMCreealile,  niber  to 
give  a  firtber  warranl  Ibr 
oAmg  iIm  said  Walter  Orossi  to  au^  short  day 
tbey  vleaaed  to  appoint :  Theaefore  praying- 
thaw  Iscdsbips  for  leUers  of  diUgeoee  for  sam- 
naaaiaf  tbe  said  Mr.  Walter  Gfoaet,  aa  a  wit- 
nans  in  tha  said  oanaa,  in  eomiBen  fiiciB. 

Which  Bill  faeiq;  poMidy  read  i«  ooort,  Mr. 
Akzaoder  Lockhsri,  as  cooosd  for  Ihe  panoel, 
sd,  That  be  badne  power  r 
Iftooppaaetfaia  Bill,  yet 
aid  lapNCede^ed,  and  asight  prove  of  dan- 
ganm  canasqnenea  in  after  tnala,  if  auch  a 
pnetien  wm  iaiMdnced  in  ihia  eoort,  ba  Ihere- 
Ion  olfeeled,  that  this  Bill  could  not  now  paaa, 
IB  Mfps4,  that  bf  the  eanalHnt  and  naifbra 
pwerine  of  thin  eourt,  aH  eriainal  Ictlata,  with 


here  against  Ui 

cited :  That,  if  this  praoliee  weie'  aUowcd,  it 
might  ba  in  tbe  powec  of  a  prosecutcv  to  protnM 
a  procees  for  ever ;  be  might  give  a  lirt  of  tan 
tbousand  witncetea,  andaoly  return  ezecniiona 
against  ten  of  ihese,  and  every  now  and  than 
drop  in  s  bill,  and  tell  tbe  lords  such  a  witness 
is  a  material  witness,  and  therefore  must  he 
cited;  aad,  even  in  the  midst  of  aproof,  sup> 
pnsiog  a  relevant  objeclion  suslaiuM  against  a 
witness,  upon  account  of  an  informality  in  the 
eiecuttoB,  a  prosecutor  has  nothing  lo  do,  hnt 
<o  stop  short,  aod  tell  the  kirda  this  was  a  ma- 
terial wilneas,  and  he  must  ban  a  diligsscefor 
citing  him  of  new ;  and  it  was  submilled  to 
their  lordships,  whether  tbey  wonld  prani  anch 
an  nUmordiaary  demand  ;  ond  as  liUla  it  was 
bo|Md  ibey  would  oonply  with  tbe  present, 
which  was  ahogetber  new  bdiI  witbeivi  pre- 
oedcDt,  and  might  prove  of  such  dangerous 
causeqoence  in  geueral. 

The  Lord  Advocate  answered^  That  though 
tbe  diligence  now  soaght  was  new,  jet  it  was 
no  ways  unreasonable  ot  udjusI  ;  if  the  desire 
iven  !  of  it  wis  grauted,  be  was  willing  the  paonel 
be  indulged  with  a  convenient  time  for  prepar- 
ing liimself  lo  prove,  or  bring  any  objections  he 
might  have  a^inst  this  witness ;  tnat  of  two 
remedies  tbe  easiest  was  lo  be  chosen  :  for,  aa 
Mr.  Grosel  was  a  very  roateral  witneM,  either 
he  must  be  cited  in  this  way,  or,  if  the 
lords  should  not  judife  that  proper,  tbe  prose- 
cutors would  dfsert  this  diet,  and  raise  S  new 
prosecution,  which  would  protract  Ihe  time; 
anil  tberetbre,  as  the  pinnel  coald  be  no  ways 
prejudged  by  Ibis  demand,  he  hoped  ibeir  lard- 
ships  would  pass  the  Bill. 

"  The  Lords  Joslire-Genersl  and  Commia- 
sionen  of  Jusliciary  having  heard  thia  Bill,  aa 
also  parties  and  their  procurators  hinc  inde  for 
and  against  grautiui;  tlie  desire  thereof,  aa 
abo*e,~lbey  refune  the  Bill. 

(Siened,)  "  AsoTLL,  I.  P.  D." 

Hii  Slsiraly's  Advocate,  in  respect  Itie  lords 
have,  of  this  date,  juilgeil  it  not  compeientto 
f;ive  warrant  of  new  for  citing  Waller  Grose^ 
collector  of  Ihe  customs  al  Alloa,  though  ha 
bad  benn  In  tbe  list  i[iren  to  Ihe  pspoel,  Mr. 
Stewart,  but  omitted  to  he  cited  for  the  reasona 
menllnned  iu  the  Bill  given  in  for  s  new  diU- 
({ence  for  that  effect,  does  not  insist  agunst  the 
pannel  Archibald  ^ewart,  'pro  loco  et  tem- 
pore,' reserving  power  aAerwaTdB  to  insist 
ag^aiost  him  as  accords. 

(Signed,)  William  Giavt. 


Sftaagamat  the  party,  wrtoeaaes  and 
a  touted  in  tha  hands  of  tba  derhs 

of  oonrt  fortjr-sigfcl  bonrs  at  li 

trial,  ibal  the  faual  may  ban 


<•  The  La>^  Jostice-Ownml  and  Cawnii. 

einnen  ef  Justiciary,  in  Tc>«et  his 

Bvcaty'i 

Advocate  Am  au    inast   against 

the   said 

ArohibaM  Stewart,  tkey  desert  tbe  «eta«ahMt 

him,  and  disasiss  bias  from  tbe  bar, 

lo  his  mnasiy's  advocate  te  inabt  ^Dst  hiw. 

•**"<«a^j**"^',A!S?U, 

.r.D." 
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Tberesfter  Mr.  Gilbert  Elliot,  Adroctle,  pro- 
tested,  that  the  ttid  ArcbibeM  Stewart  had 
fulfilled  bis  bend  of  recogDizance,  by  com- 
pearing from  time  to  time  at  the  ae? enl  dieto 
of  court,  and  not  departiog  this  court  without 
lea? e  thereof,  the  diet  beiug  now  deserted,  aod 
he  dismist  from  the  bar,  that  therefore  the  said 
bond  was  avoided ;  and  tberenpon  took  instru- 
neots,  in  the  hands  of  the  derk  of  court. 


Proceedings  ik  the  Second  Trial  of 
Archibald  Stewart,  Esq. 

Guru  Jraxicuaui,  8.  D.  N.  Regis,  tenta  in 
novA  Sessionis  Domo  Burp[i  de  Edinburgh, 
figesimo  sexto  Die  Mensis  Octobris  1747, 
per  honorabiles  Viros  Magistros  Alexan- 
drum  Eraser  de  Stricben,  Patricium  Grant 
de  Elchies,  Carolum  AreskinedeTinwald, 
et  Hugonem  Dalrymple  de  Dmmmore, 
Commissiooarios  Justidarii  diet.  8.  D.  N. 
Regis  (Lord  Strichen  PrsMS.) 

Curia  legitime  affirmata. 

IntratC 

Archibald  Stiwart^  of  the  city  of  Edinburgh, 
merchant,  and  late  Lord  Prof  ost  of  the  said 
city,  nannel, 

indicted  and  accused  at  the  histance  of  Wil- 
liam Grant  of  Prestongrsnge,  esq.  his  majesty's 
adrocate,  for  his  majesty's  interest,  tor  the 
crimes  of  neglect  of  doty ,  and  misbebariour  in 
offices  and  places  of  public  trust,  and  the  vio- 
lation of  the  trust  and' doty  of  such  offices,  in 
manner  at -length  meotionetl  in  the  criminal 
letters  raised  against  him  thereanent. 

N.B.  The  Libel  here  mentioned,  it  the  same 
with  the  former  Libel. 

The/ Libel  being  openly  read,  Mr.  Archibald 
Stewart,  pannel,  craved,  That  before  he  should 
be  obliged  to  plead  guilty  or  not- guilty  to  the 
libel,  he  might  be  heard  bv  his  counsel,  whe- 
ther or  not  lie  was  obliged  to  answer  to  this 
second  libel  at  all  ? 

'Mr.  Lockhart  for  the  pannel  then  insisted. 
That  now,  after  a  former  libel  had  been  raised, 
the  cause  debated,  informations  gif  en  in,  the 
relevancy  determined,  and  an  exculpatory  proof 
allowed  to  the  pannel,  there  could  not,  accord- 
ing to  the  forms  of  the  court,  any  new  libel  be 
raised :  that  any  processes  of  tbb  kind,  that 
have  been  deserted,  and  of  new  prosecuted, 
have  been  always  considered  as  a  grieranoe 
upon  the  subject :  and  by  an  act  of  parliament, 
James  6,  pari.  6,  c.  78,  after  repeating  the 
many  grievances  occasioned  to  the  subjects  in 
the  execution  of  criminal  libeb,  and  deserting 
of  diets  when  such  libels  are  executed,  the  act 
directs,  **  That,  for  the  future,  all  prosecotois 
•hall  find  caution  to  report  their  letters  duly 
execute,  and  insist  in  the  pursuit  thereof,  until 
the  final  end  and  decision  of  the  same,  under 
the  penalty  in  the  act  mentioned."  That  how- 
ever^  in  former  caacii  the  crown-lawjraB  luifo 


deaerted  diets  before  pronouncing  any  rele-^ 
Taney;  yet  there  could  not  be  an  instanee 
ahewn,  where,  after  a  relevancy  waa  deter- 
mined, the  diet  had  been  deserted ;  and  if4h«t 
were  the  case,  it  might  be  in  the  power  of  any 
king's  advocate,  fipom  a  private  grudge,  to  raise 
a  process  against  a  sukgect,  desert  the  diet,  raise 
a  new  process,  and  so  on  <i4  infinitum  ;  which 
would  be  equal  to  a  forfeiture  upon  the  party 
accused :  that  the  pannel  did  not  of  himself  in- 
tend to  make  this  objection,  but  was  advised  te 
do  so  by  his  lawyers ;  he  being  always  un- 
willing to  form  any  obiection  that  might  in  the 
least  conduce  to  put  oflP  bis  trial.  At  the  same 
time  it  was  observed  by  bis  lawyers,  that  it 
might  prore  of  dangerous  consequence  te  the 
lieges  in  general,  were  such  a  precedent  al- 
lowed of ;  and  thoreof,  at  the  same  time  that 
the  judgment  of  the  Court  was  demanded  upon 
this  question,  reprcaented.  That  be  was  willing 
to  wave  the  objection,  provided  the  pannel  waa 
reimbursed  of  his  exnences  in  the  former  trial, 
to  shew  their  tordships  that  the  pannel  wanted 
nothing  more  than  to  have  his  cause  tried,  nod 
himself  vindicate,  by  a  full  trial. 

The  Lord  Advocate  answeted,  That  the 
counsel  for  the  pannel  had  mentioned  no  law 
whereupon  to  found  their  objection ;  that  the 
practice  of  the  Court  has  been,  time  oul  of 
mind,  to  desert  diets,  and  allow  oif  new  prose- 
cutions; that  there  was  no  difTerence  of  de- 
serting a  diet  before  or  after  the  relevancy  was 
determined.  If  indeed  the  pannel  had  tboled* 
an  assize,  then  he  might  have  had  j^imd  to 
object  against  a  trial,  and  to  complain  that  it 
was  oppressive.  That  the  desertiuf  the  diet 
formerly,  was  owing  to  the  pannel  biBoaelf, 
who  tooK  hold  of  a  trivial  objection,  against 
citing  a  witness  when  the  first  diet  of  com- 
pearance was  elapsed.  And  both  this  point, 
and  the  costs  acclaimed  by  the  pannel,  were 
submitted  to  their  lordbbips.  At  the  same  time, 
he  declined  entering  iuto  any  contract  with  the 
pannel  upon  that  bead,  but  depended  wholly 
upon  their  kurdsbips*  determination* 

'*  The  Lords  Commissioners  of  Justiciary 
having  considered  the  foregoing  debate,  find 
the  pannel,  Archibald  Stewart,  must  still  an- 
swer,  and  plead  Guilty  or  Not  Guilty  to  the 
present  libel,  notwithstanding  of  the  ohjectkm 
moved -for  him  thereagainst,  arisiiig  from  what 
is  alleged  of  the  deserting  tbe  diet  in  the  fonaer 
libel,  after  pronouncing  interiocutor  on  the  re- 
levancy thereof." 

(Signed,)       Alkz.  Frasie,  L  P.  D. 

Thereafter  Mr.  Stewart  and  the  Lord  Adve* 
▼ocate  both  represented,  That  aa  the  deftneea, 
and  answers  thereto,  were  ftilly  pled,  and  con- 
tained in  the  informations  upon  the  Ibimer  Ubel, 
and  were  the  same  they  bad  now  to  offer  te  Hie 
present,  they  agree  to  refer  themselves  to  the 

*  Anold  Scots  law-term,  signifying  a  party 'a 
having  stood  trial,  till  the  jurors  md  in^  * 
return  their  vodiet.    Rrmr  Eatiam, 
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•aid  lofomiationt,  withoot  fnviDg  tbe  Court  or 
theiiMelre*  «oy  further  trouble. 

Then  the  Court  pronounced  the  same  Inter- 
locutor on  the  releirancjfy  at  that  pronounced 
the  6th  Au^t  last  on  the  first  libel ;  and  there- 
after continued  the  diet  till  next  day  at  eight 
o'clock  in  thfc  morning ;  and  ordained  parties, 
witnesses,  and  assizers,  then  to  attena,  each 
'  wider  the  pains  of  law. 


CvRU  JtJsncuRi£,  S.  D.  N.  Regis,  tenta  in 
no? H  Sessionis  Domo  Burgi  de  Edin- 
burgh, rigesimo  septimo  die  Mensis  Oc- 
tobris,  1747,  per  honorabiles  Viros  Ma- 
nstros  Alezandrom  Fraser  de  Strichen, 
Patricium  Grant  de  Elchies,  Carolum 
Areskine  de  Tinwald,  et  Hugonem  Dal- 
nrmple  de  Drummore,  Commissionarios 
Justiciarii  diet.  8.  D.  N.  Regis.— 
(Lord  Strichen  Praeses.) 

Curia  legitime  affirmata* 

Intran* 

Archibald  Stewart  of  the  city  of  Edinburgh, 
merchant,  and  late  Lord  Provost  of  the  said 
city,  pannel,  indicted  and  accused  as  in  the 
fimer  sederunt 

Wdloas  a  List  of  the  Pertotu^  Namet  and  De* 
^nations'who  were  cited  to  pass  upon  the 
fannel^s  Assize : 


Charles  Gilmour,  of  Craigmillar. 
.    Sr  Alexander  Nisbet,  of  Dean. 

WHIiam  Baird,  of  Newbyth. 

Sir  John  Inslis,  of  Cramond. 

Sir  Robert  Myretdn,  of  Gogar. 

William  Keir,  portioncr  of  Drumsbeugh. 

John  Watson,  of  Muirbouse. 

John  Nisbet,  portioner  of  water  of  Leitb. 

John  Cochran,  of  Alderston. 

James  Dewar,  of  Vogrie. 

John  Preston,  of  Goitod. 

George  Warrender,  of  Brantifield. 

John  SiTright,  of  Meggatland. 

Archibald  Brown,  of  Blackford. 

James  Falconer,  of  Monktoo. 

ThooMS  Wood,  of  Wariflton. 

James  Dafidson,  of  Haltree. 

Patrick  Crichtoo,  of  Woodhooslie. 

Robert  Fisher,  of  Newhall. 
•    Thomas  Trotter,  merchant  in  Edinburgh.  ^ 

Thoibas  Dnndas,  merchant,  and  late  bailie 
(here. 

JobnPaton,  bookseller  there. 

William  Hogg,  merchant  there. 
'   William  Ormston,  coppersmith  there. 

James  Farquhar,  merchant  there. 

Alexander  Clrant,  merchant  th«re. 

John  Brandy  merchant  there. 

Hugh  Clerk,  junior,  merchant  there. 

Alexander  Peter,  wright  there. 

David  Clerk,  wigroaker  there. 

John  Osbom,  merchant,  and  late  proroet  of 
Sdlnborgb. 

•William  Wright,  baxter  there. 

Aleaader  Campbdiy  brewer  there. 


William  Sande,  bookseller  there. 

John  Home,  coachmaker  there. 

Neil  Macricar,  merchant  there. 

William  Tod,  senior,  merchant  there. 

James  Mitchelson,  jeweller  there. 

Archibald  Angus,  merchant  in  Edinburgh, 

Robert  Fleming,  printer  there. 

James  Heriot,  wright  there. 

James  Stirling,  merchant  there. 

Henry  Antonius,  wright  there. 

James  Hunter,  wright  there. 

Edward  Lothian,  goldsmith  there. 

Argyll. 
And.  Fletchbk. 
P.  Grant. 
Ch.  Areskine. 

**  Tbe  Lords  Commissioners  of  Justiciary  fin« 
and  amerciate  sir  John  Inglis  of  Cramond, 
William  Keir  portioner  of  Drumsbeugh,  John 
Watson  of  Muirbouse,  George  Warrander  of 
Bruntsfield,  James  Davidson  of  Haltree, 
Thomas  Dund'as,  merchant  and  late  bailie  of 
Edinhuivb,  William  Hogg,  merchant  in  Edin- 
burgh, Alexander  Grant,  merchant  there,  and 
William  Tod,  senior,  merchant  there,  and  each 
of  them,  in  the  sum  of  one  hundred  merks 
Scots,  for  not  appearing  this  day  and  place,  to 
pass  upon  the  assize  of  the  said  Archibald 
Stewart,  pannel,  as  they  who  were  lawfully 
cited  for  that  efiect,  and  three  se?eral  times 
called  from  the  bar,  and  at  the  door  of  the 
court  house,  by  a  maoer  of  court,  as  use  is.** 
(Signed,)       Alex.  Fraskr,  L  P.  D. 

**  Mr.  Archibald  Stewart,  pannel,  judicially 
passed  from  any  objection  competent  to  him  om 
account  of  there  not  beinff  a  nuijority  of  landed 
men  named  to  pass  upon  his  jury.'* 

(Signed,)  Arch.  Stewart. 

The  Lords  then  named  the  following  fifteen 
persons  to  pass  upon  Mr.  Stewart's  assize,  Tiz. 

Assize. 

Sir  Alexander  Nisbet,  of  Dean. 

John  Nisbet,  portioner  of  water  of  Leitb. 

James  Dewar,  of  Vogrie. 

John  Sirright,  of  Mmpatland. 

James  Falconer,  of  filonkton. 

Thomas  Wood,  of  Wariston. 

Patrick  Crkhton,  of  Woodhouslie. 

Thomas  Trotter,  merchant  in  Edinburgh. 

Hugh  Clerk,  junior,  merchant  in  Edinburvh. 

WiUiam  Wright,  baxter  there. 

Alexander  Campbell,  brewer  there. 

Robert  Fleming,  printer  there. 

James  Stiriing,  merchant  there. 

James  Hunter,  wright  there. 

Edward  Lothian,  jeweller  there. 

And  no  dnections  being  made  to  any  of  them, 
they  were  all  lawfully  sworn. 

Followt  a  List  of  the  Writings  referred  to  m 

the  Libel. 

1.  Letter  from  the  Pretender's  son,  beariiy 
date  from  his  camp,  I6th  September,  1745,  ad« 
dressed,  **  To  the  lord  prorost,  magistrateey 
and  council  of  Edinburgh.'* 
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9.  Answer  £rMn  the  Pritcodcr's^MHi  to  the 
first  dpputtlioB  eent  bj  tbe  magrftralce  tod 
cooDcil  to  his  ceenp. 

3.  Aosirer  froaijdkto,  to  the  eecood  depnti- 
tioii  from  ditto. 

4.  Retirefcotmtion  by  tbe  miouleri  of  Edin- 
burgh, to  the  lord  protost,  mapitratci,  and 
council  thereof,  of  date  6th  September,  1745, 
in  favour  of  ibo  deain  of  putting  tbe  city  in  a 
proper  posture  of  dewnce. 

5.  Petition  and  Addreaa  to  the  lord  proroit 
and  magittratea  of  Edinborgb,  of  ceitam  bur« 
gesaes  and  inhabitauts  of  the  city,  offering  to 
aerYe  aa  Yolunteera  in  defence  of  the  city 
againat  the  rebels,  with  two  Opinions  of  his  ma- 
jesty's adYooate  and  solicitor  thereto  annexed, 
of  date  7th  September,  1745. 

6.  Application  from  tbe  lord  pmrost  of  Edin- 
burgh, and  bis  uuyesty'a  ailvocate  and  solicilor 
to  general  Gnest,  on  tli^  I6th  September,  1745, 
for  a  party  of  dragoons  to  anist  in  dete&ee  af 
tbe  otv. 

7.  Representation  of  the  committee  of  yoIiu- 
leers,  to  Archibald  Stewart  lord  proYoat,  with- 
ont  a  date,  and  unsigned,  bot  found  in  tbe  cos- 
tody  of  Arpbibald  Stewart  when  ba  waa  appre- 
hended. 

8.  Roprenentatiou  to  the  lord  proYoat,  magis- 
trates, and  council  of  £dinburt(h,  of  certain  in* 
habitants  of  the  city  thereto  subscribing,  whioh 
bMrs  no  date,  but  will  be  proYsd  to  have  been 
preaented  to  the  ProYoat  on  tbe  16tb  SepteoH 
ber,  1745,  and  waa  found  in  bia  pocket  when 
he  was  apprehended. 

9.  Journal  of  what  passed  relating  to  the  de- 
fimoe  of  Edinburgh,  from  Monday  September 
8,  till  Monday,  September  16th,  in  the  hand- 
writing of  the  now  deceased  Mr.  Colin  Mac- 
laurin,  professor  of  mathematics  in  the  college 
of  Ediobargh,  and  fbnnd  amongat  his  papers 
atler  his  death. 

10.  Emmination  of  Archibald  Stewart,  esq. 
the  7ih  December  1745,  before  a  committee  of 
the  lords  of  his  majesty's  most  honourable 
privy  council. 


Trial  ofArcUbald  Siemrt,  [960 

r      N.  B.  Tbeaa  writinirs  ao  admitted,  aiw  all 
ingrossed,  and  tak«a  notioaof  ia  Iha  InforsMi- 


His  majesty's  adYOcate,  aud  Mr.  Alexander 
JLockhart  as  counsel  lor  the  pannel,  did  admit 
and  agree,  that  tbe  aoYeral  matters  and  facts 
contained  in  the  records  of  the  town- council, 
and  minules  of  the  committee,  both  prodticed 
in  proecas,  do  contain  the  facts  tlierem  stated 
as  they  truly  happened  ;  and  therefore  agreed 
to  hold  the  said  records  and  minntes  aa  proba- 
tiYC  of  the  facta  therein  contained. 

N.  B.  The  matters  and  facts  referred  to,  and 
here  admitted,  are  ingromed  in  the  two  Infbr- 
matioos. 

Mr.  Lockhart  did  further  admit,  that  tbe 
Articles  No.  1,  9,  3,  5,  and  6,  in  tbe  list  of 
writings  annexed  to  the  Libel,  as  produced  for 
proYing  the  said  Libel,  are  tbe  writings  lefet  ted 
to  in  the  Libel  itself  upon  the  several  Articles, 
and  are  genuine ;  but  did  not  thereby  mean  to 
admit  any  fiusts  stated  in  tbe  Libel,  or  Informa- 
tion for  the  praaecutor,  with  relation  to  tbeaa 
writings. 


Foliami  a  List  of  ike  Witneuei  Namm  mid 
Daigmatiom    cUed    to    ' 
ogaiHsi  ike  PauneL 


N.  B.    All  those  who  were  txamined  are 
marked  thus  §. 

§  George   Drommond,   esq.   present   Jord 
provost  of  Edinburgh. 

%  Archibald  Macaulay,  esq.   late  lani  pro- 
Yost  there. 

§  John  Wilson,  merchant,  late  one  of  tbe 
bailies  there. 

§  GsYin  Hamilton,  merchant,  late  one  of 
the  bailies  there. 

§  James  Stewart,  merchant,  late  one  of  the 
bailies  there. 

Alexander  Blackwood,  merchant,  late  one  of 
tbe  bailies  there. 

§  James  Nimmo,  esq.  late  one  of  the  hailies 
of  Edinburgh. 
-    4  HiM^  Hatbom,  hite  dean  of  guild  there. 

§  RoCert  Baillie,  merchant,  late  one  of  tbe 
bailies  there. 

§  James  Grant,  merchant,  and  present  lown- 
treasnrer  there. 

Sir  Robert  Dickson,  hart 
Sir  George  Preston,  of  Valley  fidd. 
James  Millar,  late  aerrant  to  the  deceased 
Alexander  Bmce,  of  Kanaet. 

§  The  honooimble  Mr.  James  Lealie,  advo- 
cate, one  of  the  commissarias  of  Ednbwgh. 
§  Archibald  SteYeason,  writer  in  Ediohaigb. 
Andrew  Bonar,  merchant  there. 
Andrew  Carrie,  late  deacon  of  the  weavers 
there. 

Nathan  Porteovs,  hite  deacon  of  the  skin- 
ners there. 

§  I^trick  liindsay,  depute ^aeeratary  to  the 
forces  in  North  Britain. 

§  Ensign  William  Robertoo,  of  Edinhaigh 
castle. 

§  Robert  Griffith,  one  of  tbe  gaonars  of  the 
castle  of  Edinbnigh. 

§  Joseph  MeiS,  one  of  the  aerjeants  of  (he 
castle  of  Edinburgh. 

§  John  Hiak^  storekeeper  of  the  city  of 
Edinburgh. 

§  Alexander  Dryburgh,  aerrant  to  the  said 
John  Hislop. 

§  John    Dalgleiftb,  watchmaker  in  Bdio* 
burgh. 
George  Cunningham,  surgeon  there. 
§  Barilie  Bryden,  lieutenant  of  the  reyal 
regiment  of  artillery. 

§  Mr.  Lewis  Donglas,  advocale. 
§  Mr.  John  Tait,  doctor  of  medicine  io  Dal- 
keiili. 

§  Richard  Lindsay,  late  bailie  of  Miisnl- 
burgb. 
Andrew  Aires,  writer  to  tbe  signet. 
§  Alexander  Scott,  merchant  m  Edmhwgfa* 
§  Thomas  Dalyell,  one  of  the  oapHdM  tf 
the  city-guard  of  Edinburgh. 
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§  Alennder  Gonv,  om  of  the  toldien  of 
the  dly-guard  there. 

I  James  Ttit,  goMsniUi  in  Bdioburffh. 

§  James  Gil}ei^y,  BeiraBt  to  the  said  James 
Tait. 

§  Mr.  William  Wishart,  priocipal  of  the 
UoiTeraity  of  £dtubuixh. 

§  Mr.  Gieorge  Los^a,  §  Mr.  John  Glen, 
f  Itfr.  Atecander  Wehster,  all  ministers  of  the 
gotpd  at  £dinburp[h. 

Mr.  William  Robertson,  minister  of  the 
gospel  ai  Gladsmuir. 

William  Forhes,  one  of  the  principal  clerks 
of  the  city  of  Edinburgh. 

I  William  Henderson,  writer  there. 

I  James  Murray,  esq.  receiver-ipeneral  of 
the  customs  of  Scotland. 

James  Paterson,  tide-surteyor  of  the  cas- 
loms  at  the  portof  Leith. 

%  Mr.  Robert  Craigie,  of  Glendoick,  adro- 


§  Mr.  Robert  Dundas,  younger,  of  Arniston, 
advocate. 

-  §  Walter  Groset,  late  collector  of  the  cus- 
toms at  Alloa,  now  one  of  the  general  inspectors 
of  the  customs  of  Scotland. 

Alexander  Macmillan,  ivriter  to  the  signet. 

Anne  Stewart,  relict  of  Mr.  Colin  Maolaurin, 

EofesBor  of  mathediatics  in  the  college  of 
dinburgh.  '     * 

§  Geon^  Dunbar,  merchsnt,  late  one  of  the 
baiiies  of  Edinburgh. 

§  Mr.  Joseph  Williamson,  ad? ocate,  one  of 
the  principal  town -clerks  of  Edinburgh. 

§  Robert  Tennent,  merchant  in  dinburgh. 

James  Rattray,  serTsnt  to  Robert  Fleming, 
printer  in  Edinburffb. 

John  PaxttNi,  clerk  to  Archibald  Stewart, 
tsq.  late  -Lord  ProTOst  of  Edinburgh. 

hehert  Johnston,  one  of  the  soldiers  of  the 
citv -guard  there. 

{  JDaYid  Lindsay,  writer  in  Edinburgh. 

John  Goutts,  esq.  late  Lord  Prorost  of  Edin- 
burgh. 

§  Mr.  Charles  Erskine,  of  Edinshead,  ad* 
focate. 

I>ougal  Ged,  goldsmith  in  Edinburgh. 

William  Poison,  rintner  there. 

§  Charles  Fraser,  merchant  there. 

§  Douald  Mackay ,  cadie  there. 

Walter  Orrock,  late  deacon  of  the  ahoe« 
makero  there. 

James  Norrie,  painter  there. 

John  Yetts,  merchant,  and  sometime  one  of 
the  bailies  there. 

John  Steven,  merchant  there. 

l>avid  Inglis,  merchant,  and  somctimo  one 
of  the  bailies  there. 

4  Edward  Inglis,  druggist  there.   ' 

Kohert  Boyd,  merchant  there. 

Alexander  Crawford,  bazter  there. 

Archibald  Eagle,  seed- merchant  there. 

Edward  Caithness,  merchant  there. 

Francis  Jaffray,  wigmaker  there. 

§  Mark  Sandilands,  merchant,  late  one  of 
the  bailies  there. 

.   §  Alexander  UepbtoEo,  merchant  tbtra. 
VOli.  XVIIL 


§  Robert  Brown,  tayior  there. 

WiUiam  Wightmao,  sboremaster  at  Leitb. 

Charles  Leslie,  late  collector  of  tbe  news- 
paper, entitled.  The  Edinburgh  Evening  Cou- 
rant.    [N.  B.  This  witness  was  not  cited.] 

William  Smith,  merchant  in  Edinburgh. 

Then  the  Lord  Advocate  addtired  tbe  follow- 
ing withesses  for  proving  the  Ilhcl  against  tha 
panuel : 

I.  George  Drummondy  esq.  present  I/)rd 
Provost  ol*  fidiobur^^i),  solemnly  sworn,  purgtd 
of  malice  and  partial  counsel,*  examined  and 
interrogate,  deirones,  That,  upon  Sunday  the 
Sih  of  September  1745,  he  was  sent  by  the 
then  Lord  Advocate  to  Provost  Stewart  the 
pannel,  to  acqusint  him,  that  his  majesty's 
sign-manual  was  come  down  for  raising  the 
Edinburgh  regiment  of  a  thousand  men ;  and, 
upon  that  occasion,  he  spoke  to  the  pannel 
about  the  burghers  associatio!:;  themselves  as  ^ 
volunteers :  but  the  pannel  doubted  of  the  le-  ' 
gality  of  such  an  association,  and  desired  to 
have  the  Lord  Advocate  and  Solicitor's  opinion 
thereupon  ;  which  was  afterwards  procured : 
but  who  procured  it,  or  brought  it  to  the  pan- 
nel, the  deponent  knows  not ;  but  remembers, 
that  he  had  a  conversation  with  the  pai(bel 
upon  the  subject  of  that  opinion,  after  it  came 
to  his  hand :  and  at  that  time  the  pannel  ex- 
cepted to  it,  in  regard  the  opinion  did  not  ex- 
pressly mention,  that  it  was  not  treasonable; 
upon  which  an  addition  to  the  former  opinion 
was  obtained  from  the  Advocate  and  Solicitor, 
bearing  that  the  association  was  not  treason- 
able: and  which  opinion  and  addition  being 
shewn  to  the  deponent,  depones,  tliat  they  are 
the  same  which  he  has  above  deponed  upon. 
Depones,  that  after  it  was  resolved  to  sccept  of 
the  volunteers,  the  volunteers  agreed  among 
themselves  to  have  a  |»aragraph  inserted  in  the 
news-papers;  and  which  paragraph  was  ac- 
cordingly by  them  drawn  up,  and  bore,  that^ 
npon  the  receipt  of  his  majesty's  sign-manual, 
authorising  the  Provost  and  magistrates  to 
raise  a  thousand  men,  and  the  enlisting  the 
volunteers,  upon  the  king's  lawyers  giving  it 
as  their  oiiinion,  that  this  last  might  be  war- 
rantably  none,  the  Provost  cheerfully  set  about 
it :  and  the  deponent  was  sent  from  that  meet- 
ing, to  shew  this  paper  to  the  Lord  Provost; 
and  he  ordered  the  deponent  to  strike  out  the 
words,  **  cheerfully  set  about  it,"  and,  ia 
pboe  thereof,  insert,  <*  acquiesced  in  it :" 
and  it  was  accordingly  so  put  in  the  news- 
papers. Depones,  that,  the  night  preced- 
mg  the  meeting  in  the  New  Church  h\e^ 
— — ^i— — ^i^— ^»^— ^— — i— — ^—  p  ■  — ^■i*.«^»^»^i^—.^..i^ 

*  Partial  Counsel,  by  the  law  of  Scotland, 
is,  the  instigating  the  prosecution,  or  offering 
tlie  party  to  depone  in  his  lavoars;  orbein|^ 
present  with  lawyers  at  the  coosoHation,  whero 
It  might  be  shewn  what  was  neoeassry  to  be 
proved.— And  every  witness,  by  that  law,  10 
ohKffed  opon  oath  to  swear,  that  he  did  neither 
of  these  partiooltrs,  which  is  called  Paiged  of 
Partial  CooDiel.    Former  Edition* 
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beings  the  9(h  of  Se|iteinler,  the  pannel  came 
to  a  UTern  where  the  depooent  and  several 
other  vohiDteers  were;  anil,  aft\er  they  had 
cold  him  what  thev  had  been  doinff  that  day, 
and  what  success  they  had  in  carrying  forward 
the  aubscriiitiun,  in  order  to  associate  the  vo- 
lunteers tofj^et  her,*  it  was  told  the  paonel,  that 
they  had  judj^ed  it  proper  to  put  oi\  a  badg^,  or 
wear  a  cockade,  as  a  mark  of  distinction  of 
their  loyalty  to  his  majesty's  government:  but 
this  proposal  the  pauuel  heard  with  a  sneer; 
and  told  them,  he  wished  they  mi|;ht  not  ex- 
pose themselves  to  the  ridicule  of  others :  to 
which  one  of  the  volunteers,  who  was  the  de- 
iioneiit,  made  answer,  When  we  put  on  that 
i»ad{fe,  we'll  take  care  no  roan  snail  dare  to 
insult  us,  be  his  character  what  it  will.  De- 
ffones,  that  upon  ijeptember  10,  at  a  meetiDg 
of  the  volunteers  iu  the  New  Church  Isle, 
the  pannel  came  there,  and  a  pretty  large 
list  was  given  him  by  the  volunteers,  out 
of  whom  they  desired  to  have  their  officers 
named ;  and  that,  next  day,  the  pannel 
delivered  back  the  list,  he  having  named  six 
captains  out  of  it ;  and  desired  the  volunteers 
to  name  their  own  snbaltems:  That,- at  the 
meeting  in  the  New  Church  Isle,  the  punnel, 
hy  several  expressions,  signified  his  approba- 
tion and  8atisf4M:tion  with  the  zeal  which  the 
volunteers  then  shewed  ;  hut,  at  the  same  time, 
and  u|K>n  other  occasions  also,  during  that 
week,  several  things  past,  which  denoted  a 
coldness  in  the  pannel  as  to  the  measures  which 
were  then  carrying  forward.  And,  being  in- 
*  terrogate  by  the  pannel,  depones,  be  does  not 
remember  where  it  was,  or  who  were  in  com- 
pany with  the  pannel  and  him  when  that  con- 
versation past  betwixt  them,  concerning  the 
croHn-lawyers'si«fned  opinion;  but  thinks  it 
was  on  the  morning  of  Sunday  the  8th.  As 
to  the  third  Article,  depones,  that  the  deponent 
had  several  conversations  with  the  other  volun- 
teers concerning  the  city-walls;  which  was 
occasioned  by  Air.  Maclaurin^s  remonstrances 
to  them,  that  the  work  was  not  carried  on  fast 
enough,  he  being  employed  by  the  town- 
council  in  directing  the  putting  these  walls  in  a 
posture  of  defence:  That  the  deponent  went 
■everal  times,  and  viewed  the  works  as  they 
were  carrying  on ;  and,  in  his  opinion,  they 
were  carriinl  oo  in  a  slovenly  and  careless 
manner,  there  being  few  hands  employed :  And 
be  remembers,  that  Mr.  Joseidi  Williamson 
'advocate,  was  sent  by  the  vohinteers  to  the 
Provost  and  magistrates,  as  be  thinks,  with  a 
remonstrance,  and  to  desire  that  some  things 
jnif^bt  be  forwarded,  as  contained  in  a  note  re-  , 
lati\c  to  these  works;  whertsof  Mr.  William- 
son re|)ortcd  that  severals  were  granted,  and  at 
the  same  time  told  the  Provost's  treatment  of 
him  was  a  little  rough.  Depones,  that,  upon 
^Sunday  night,  the  15th  September,  tbe  pannel, 
capt.  James  Murray,  general  receiver  of  tbe 
customs,  and  the  de|K>neiit,  being  together  in 
Mrs.  Clarke's,  vintner,  Mr.  Maclaurin  came  to 
get  ordera  from  the  Provost  to  load  the  cannoO| 
ill  order  to. try  them:  That  Mr.  MacUnrin 


waited  sometime,  tbe  pannel  behigtIleDin  a 
good  deal  of  burrv ;  but  when  be  was  going 
out,  he  told  Mr.  MadaiMD,  that  Mr.  Drmn- 
mond  the  deponent  would  give  him  the  proper 
onlers.  As  to  Article  fourth,  depones;  that  it 
was  several  times  talked  of  to  the  pannel  in  the 
deponent's  hearing,  to  lay  aside  the  trained- 
hands  ;  and  for  these  two  reasons ;  firrt,  tbst 
several  of  the  trained-bands  wers  believed  to 
be  disaflfected;  and,  next,  it  was  not  coove- 
nient  for  the  volnnteers  to  do  double  dnty,  both 
in  the  trained -bands,  and  in  their  own  compa- 
nies :  That  the  pannel  disapproved  of  this  prop 
posal,  because  the  trained-oands  were  tbe  old 
companies  of  the  town ;  and  besides,  he  thou^t 
it  was  imprudent  to  put  a  mark  of  distinction 
betwixt  the  different  inhabitants :  That  the  de- 
ponent remembers,  that  the  trained  bands  of 
the  city  were  laid  aside  in  the  year  17 15,  npon 
tbe  occasion  of  the  then  rebellion ;  and  Uie  care 
of  the  city  given  to  a  body  of  volunteers,  whs 
had  associate  themselves  much  in  the  same 
manner  as  those  did  upon  occasion  of  the  last 
rebel hon.  Depones,  tnat  he  remembers  a  pro- 
posal made  among  the  volunteers,  for  employ- 
ing a  number  of  able-bodied  lads,  upon  tbe  re- 
ward of  a  guinea  to  be  given  to  each  of  them, 
in  order  to  fill  up  the  Edinburgh- regiment ; 
but  knows  not  whether  this  proposal  was  made 
to  the  Provost  or  not.  And,  being  interrogate  « 
for  the  pannel,  depones,  that  he  knows  not 
whether  that  proposal  for  laying  ande  the 
trained -bands,  was  ever  laid  before  the  council. 
As  to  Article  fifth,  depones,  that  be  remembeis, 
that,  upon  Sunday  the  15th  September,  th«re 
was  come  to  the  town  of  Edinbuivh,  of  volun- 
teers, 42  from  Dalkeith,  100  mm  Mnssel- 
bur]g^,  180  seceders,  and  70  excise-officers ; 
which,  conjoined  with  above  400  volnnteers  in 
the  town  of  Edinburgh,  800  of  the  Ediobofjg^ 
rttfiment,  and  126  of  the  town-guard,  made  m 
all  11 18  men  in  the  town  of  Edinburgli,  be- 
sides the  trained- bands.  As  to  tbe  seventh 
Article,  depones,  that,  npou  Monday  the  16th 
of  September,  be  heard  from  lord  lEfome,  there 
was  a  petition,  such  as  is  mentioned  in  the  siud 
Article,  going  forward ;  but  he  did  not  see  it 
that  day :  That,  about  four  o'dock  of  that  af- 
ternoon, the  fire- bell  rung,  which  was  the 
signal  for  the  volunteers  to  repau*  to  their  re- 
spective posts ;  and  which  the  deponent  ac- 
cordingly dnl,  by  repairing  to  bb  post  in  the 
Lawn- market.  As  to  Article  eiffhtn,  depones, 
that,  previous  to  the  ringing  of  the  fire- bell 
above-mentioned,  the  deponent  came  into  a 
meeting  of  the  magistrates  and  oooneil  in 
Goldsmiths-hall,  where  Mr.  Groset  was,  who 
bad  come  there  to  make  ofier  of  a  body  of 
dragoons  being  sent  into  the  town,  in  caae  they 
were  required :  That,  upon  his  coming  in,  he 
found  the  council  deliberating  what  was  proper 
to  be  done  upon  that  occasion:  That  iLe 
panne?  called  to  the  deponent,  to  give  hia  opi- 
nion concerning  the  giving  np  ordefendii^  tJie 
town ;  the  deponent  made  answer,  Thattnere 
was  no  occaskm  to  ask  his  opinion  upon  that 
pointy  as  he  had  given  itfonMriy,  ana  byJiis 


i)65J 


Jor  N^eeiittg  ofDuii^  tfc. 


A.  D.  1747. 


[966 


actions  testified  bis  iDcliDStion  to  defend  the : 
lowo.    Thst  thereafter  proYost  Cootts  came 
into  the  iDeetiog,  and  falliDgr  ioto  coo? ersation 
with  the  Jepooent,  he  frequeDtJy  pressed  the 
depoDeot  to  speak  :  At  last  the  deponent  car- 
ried him  to  a  comer,  and  said  to  him,  **  Why 
should  I  speak,  considering'  the  lord  Borne 
told  me,  that  he  heard  you  say,  on  Saturday 
last,  as  you  was  coming  up  the  New  Bank 
dose,  Jind  when  he  was  looking  out  of  the 
lord  justice-clerk's  dining-room  window,  that 
all  the  bustle  and  work  they  were  now  making 
about  defending  the  town  of  Edinburgh,  was 
idle,  and  nonsense ;  for  that  the  Pro? ost  had  in 
his  pocket,  three  days  ago,  the  terms  settled  in 
writing  upon  which  the  town  was  to  be  given 
up."     And  provost  Gautts  seemed  concerned, 
and  did  not  flatly  deny  it,  but  avoided  owning 
lU    Depones,  that  a  little  time  after  he  left  this 
meeting,  he  heard  tha  fire- bell  ring;  which 
made  him  go  to  his  post  in  the  Lawn -market, 
as  above  deooned  upon ;  and,  after  remaining 
with  the  volunteers  for  about  three /quarters  of 
an  hour  under  arms,  and*getting  no  orders,  the 
officers  amongst  themselves  thought  proper  to 
advise  what  was  to  be  done ;  and  at  last  came 
to  this  resolution,  as  they  saw  they  could^  be  of 
no  use  to  the  town,  to  return  their  arms  to  the 
government,   from    whom  they   had  them ; 
which  was  accordingl;^  execute  by  the   vo- 
lunteers, the  country  militia,  the  seceders,  and 
excisemen ;  who  all  marched  up  to  the  castle, 
and  delivered  up  tlieir  arms,  except  two  com- 
panies of  volunteers,  who  remained  upon  guard 
at  the  Netherbow  port;  and  when  they  re* 
turned  from  the  castle,  ft  was  about  half  an 
hour  after  sunset.    Depones,  that,  after  coming 
front  the  castle,  he  went  to  some  place  in  the 
town,  where  he  expected  to  get  horses  brought 
bim ;  and,  while  he  was  there,  word  came  to 
bim,   that   Mr.  Groset  was  come  from  the 
ooontry,  with  an  account,  that  sir  John  Cope 
was  landed  at  Dunbar ;  aiid  that  he  was  gone 
lo  inform  the  magistrates  of  it:  And  upon  this 
the  defendant  went  to  the  council-chamber, 
where  he  met  with  the  Provost,  and  council, 
and  Mr.  Groset.     That  Mr,  Groset,  upon  his 
coming  in,  put  into  the  depoueat's  bsnd  Lord 
Advocate's  letter,  with  one  directed  to  the  Pro- 
vost, as  the  deponent  thinks,  and  another  firom 
Mr.  Fall  in  Dunbar,  directed  to  Lord  Advocate, 
telling  of  sir  John  Cone's  arrival  off  Dunbar. 
That,  upon  this,  the  deponent  |old  the  nannel, 
that  be  aoped  he  would  now  tliink  of  defending 
the  town,  and  ring  the  fire-bell,  to  brinff  the 
people  to  their  different  posts :  To  whicu  the 
pannel  made  answer.  That  we  must  be  tender  of 
the  blood  of  our  inhabitants;  that  they  had 
sent  out  some  of  their  magistrates  to  treat;  and, 
should  tha  rebels  hear  the  noise  of  the  fire-bell, 
they  might  hang  them  up.    Then  the  depo- 
nent proposed,  Uiat  a  drum  should  be  beat 
throogh  the  town  ;  but  the  Provost  made  an- 
swer. That  the  volunteers,  aud  others,  had  de- 
livered up  their  arms,  sind  the  military  had 
left  them ;  and  they  could  not  dafiand  the  town 
by  tbomself es«    The  deponent  likewisa  Udd 


him,  it  was  proper,  since  the  town  could  not  be 
defended,  that  tiie  cannon  which  were  mounted 
upon  the  walls,  and  the  arms  which  the  inlia- 
bitants  had,  might  be  so  secured,  as  that  they 
should  not  fall  into  the  hands  of  the  rebels, 
Upoi|  this  the  pannel  handed  over  to  the  de- 
ponent the  letter  given  in  with  the  libel,  Nuro- 
oer  1,  and,  upon  reading  it,  the  deponent  told 
the  pannel,  that  he  did  not  know,  but  if  they 

SIve  up  the  town  to  the  rebels  to-  morrow,  that 
e  next  day  the  king's  troops  might  think 
they  had  a  riffht  to  use  it  as  a  town  taken  from 
the  rebels.  As  to  the  eleventh  Article,  de- 
pones, besides  what  is  already  said,  that  the 
number  of  firelocks  and  bayonets  %vhich  were 
in  the  town-magazine  in  the  years  1726  and 
1727»  when  the  deponent  was  Provost,  were 
about  1200 ;  and  that  the  drponent  believes  the 
trained*  bands  used  to  be  supplied  out  of  that 
maffaziue.  And  the  representation  given  out 
with  the.  libel.  Number  7,  being  shewn  to 
the  deponent;  and  he  being  interrofpite  whe- 
ther he  knows  any  thing  of  the  said  repre- 
sentation? depones,  he  remembers  it  to  liave 
beio  drawn  up  at  one  of  the  meetings  of  tlie 
volunteers  where  be  was  present ;  that  it  was 
read  over  to  them,  and  afterwards  sent  to  the 
pannel  by  Mr.  Williamson,  one  of  their  num- 
ber. And,  being  read  to  the  de|K>nen(,  depones, 
tliat  it  is  the  remonstrsncd  before- mentioned  in 
his  oath.  And  being  interrc^te  by  the  pannel, 
whether  or  not  the  deponent  knows  that  orders 
were  given  for  all  these  particulars  by  the  Pro- 
vost ?  depones,  that  the  representation  contains 
four  articles,  viz.  the  first,  concerning  tha 
guards  of  the  town,  of  which  the  depbneul 
never  heard  afterwards  any  complaint;  the 
second,  concerning  ladders ;  and  the  third,  con- 
cerning the  inbringing  of  meal ;  both  which 
he  believes  were  complied  with,  and  imme- 
diately done ;  the  fourth  concerned  the  wri^hts 
and  masons  being  set  to  work  ;  as  to  which, 
the  deponent  knows,  that  bailie  Robert  Baillio 
had  the  town-council's  orders,  and  their  full 
power  vested  in  him,  to  see  to  the  exi^cution  of 
these  things  relating  to  the  city  walls:  And 
the  deponent  does  not  doubt  but  these  orders 
were  given,  though  in  fact  very  few  mora 
workmen  were  employed,  and  set  to  work. 
Causa  teieniUt  patet.  And  tliis  is  truth,  as  ha 
shall  answer  to  God. 

11.  Mr.  Jamet  Lalie  advocate,  and  ane  of 
the  oommisfsries  of  Edinburgh,  depones,  That, 

rn  Monday  the  16th  of  September,  1745, 
ut  ten  o'clock  forenoon,  the  aeponent  hating 
some  business  with  Mr.  Gordon  merchant, 
and  not  meeting  with  him,  and  seeing  tha 
pannel,  he  desirra  the  pannel  to  go  into  Loch's 
ooffee-hoose,  and  have  it  ended  with  him;  and 
as  they  were  going  in,  Andrew  Alves,  writer  to 
the  signet,  fcdlowed  them,  and  went  In  with 
them ;  who  told  them,  that  he  had  been  out  at 
Linlithgow  the  day  before,  where  he  saw  the 
rebd  or  Highland  -army,  and  several  of  his 
acnuaintancas,  narticnlarly  the  person  then 
called  duke  of  Perth;  who  aske<l  him,  what 
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tlic-y  were  doin^  in  the  town  of  Ediobarifli  ? 
Thai  they  haH  need  to  be  caret al ;  for,  if  they 
stood  to  their  defence,  he  would  not  answer  for 
the  consequences:  and,  that  Mr.  Aires  was 
nfierwardb  canicd  np  to  tlie  Pretender's  son, 
who  told  him  much  to  the  same  pur[»ose:  that, 
upon  this,  the  df  ponent  said,  This  was  a  very 
odd  nicssoii^ ;  but  does  not  renieuiber,  that  the 
lianuel  said  any  thing. 

III.  Mr.  Robert  Crai^it  of  Glendoick,  ad- 
Yocate,  depones,  That,  in  the  last  week  of 
August  1746,  he  was  present  at  a  meeting  of 
several  of  the  friends  i>f  the  go? emment,  and. 
inhabitants  of  Edinburgh,  in  the  lord  justice- 
clerk's  house,  where  was  present  also  provost 
Stewart,  now  pannel ;  where  the  propiMsal  for 
lev  vine:  a  regiment  of  a  thousand  men  for  de- 
fence of  the  city  of  Edinburgh  was  talked  of : 
that  tlie  persons  present  severally  gave  their 
opinions;  as  did  likewise  the  pannel;  at  least 
spoke  of  the  subject ;  but  the  de|H)nentdid  not 
take  notice  of  any  thing  as  remarkable  in  what 
the  flannel  saiil :  that  the  deponent  understood 
the  purpose  of  that  meeting  was,  in  order  to 
advise  the  magistrates  of  Edinburgh  concern- 
ing the  lawfulness  of  that  measure:  that  the 
meeting  generally  onreed,  that  it  was  proper 
to  apply  for  his  majesty's  warrant  for  tiiat 
purpose ;  and  the  de|H>nent,  being  then  his  ma- 
jesty's advocate,  undertook  to  write  for  it, 
winch  he  did  th!it  very  night ;  and  received 
bis  majesty's  sign- manual,  by  express,  on 
Sunday  the  8th  September.  Depones,  that 
there  were  present  ut  that  meeting,  so  far  as 
the  deponent  remembers,  the  lord  jastice- 
clerk,  lord  Tinwald,  provost  Macaulav,  Wil- 
liam Alexander,  merchant,  and  several  others. 
Depones,  that  provost  Macaulay  and  Mr. 
Alexander  followed  the  deponent  from  that 
meeting,  who  assured  him,  that  no  scruple 
needed  to  be  made  for  fear  of  want  of  mone}* 
to  snp[tf)rt  that  regiment ;  for  that  they  would 
undertake  to  fmd  subscriptions  enough  to  sup> 
port  it :  and  the  deponent  accordingly  wrote  to 
one  of  his  majesty's  secretaries  of  state.  De- 
planes, that,  upon  Vridny  the  (ith  of  September 
1745,  a  gentleman  who  had  been  a  magistrate 
of  Kdinburgh,  brought  to  the  deponent  a  pe- 
tition, proposed  to  be  si'^ied  by  several  of  the 
biir^esscs,  to  be  presented  to  the  Provost  and 
magistrates,  and  di'sired  tho  deponent's  opi- 
nion, i^hether  tlie  petition  contained  any  thing 
illegal  or  improper  T  Ami  tlint  the  deponent 
gave  his  opinion  that  it  did  not:  that  next  day, 
the  7th  SSeptcmlier,  one  of  the  magistrates 
ramc  to  the  deponent's  house,  and  told  him, 
that  tiic  Provi»st,  and  some  <if  the  magis- 
trates, wanted  to  wait  of  him  for  bin  opinion, 
and  desired  to  know  his  time:  that  he  said, 
thcma;:i<trates  miirht  come  when  they  pleased ; 
that  accordinuly,  \ery  B<»on  aller,  the  Provost, 
and  three  or  tour  of  the  magistrates,  came, 
and  laid  before  the  deponent  the  petition  now 
[>roduced  in  court ;  and  which  was  a  copy  of 
the  same  petition  be  had  seen  the  day  before : 
that  ProTQst  IStewart,  the  pannel,  suggetted, 


that  it  was  unlawful,  and,  u  he  was  informed, 
treasonable,  to  comply  with  tke  petition: 
that  the  deponetit  saMI,  that  whatever  iAi|^ 
be  the  case  in  some  drcumstaoces,  yet  at 
present,  when  there  Was  a  rebellioD  in  the 
country,  it  was  not  only  lawful,  but  the  duty  of 
every  subfect  to  take  arms  in  support  of  tbe 
government.  That  the  magibtrates  desired  tbe 
deponent,  and  Mr.  Robert  Dundas,  then  his 
majesty's  solicitor,  their  opinion  In  writing; 
that  the  deponent  thereupon  sent  to  Mr.  Dun- 
das, who  immediately  came ;  and,  after  talking 
with  him,  did,  in  his  presence,  dictate  to  hjs 
clerk  their  opinion,  which  be  took  down  in 
writing,  that  it  was  lawful,  in  the  then  pre- 
sent juncture,  for  the  magistrates  to  authorise 
the  petitioners,  and  others,  to  take  up  arms 
in  defence  of  the  city,  and  of  the  government ) 
and  that  the  deponent  and  Mr.  Dundas  signed 
the  opinion,  and  sent  K  with  the  petition  to 
the  magistrates.  That,  soon  after,  one  of  the 
magistrates  brought  back  the  opinion  to  tbe 
deponent's  house  ;  and  told  him,  that  the  opi- 
nion did  not  satisfy  the  Provost,  meaning  tbe 
pannel;  and  that  he  declined  to  proceed  upon 
the  petition,  unless  the  deponent  and  the  soli- 
citor would  give  their  opinion,  that  the  taking 
up  arms  was  not  treasonable:  that  the  depo- 
nent testified  some  surprize  at  the  scruple; 
however,  in  order  to  satisfy  it,  the  deponent  and 
Mr.  Dundas  signed  a  second  opinion,  that  it 
was  not  treasonable  thr  the  magistrates  lo 
grant  the  desire  of  the  petition.  Depones, 
that,  on  Monday  the  16ih  September,  1745, 
Mr.  Dundas  came  to  tlie  deponent's  rooro^ 
about  mid- day,  and  brought  along  with  him 
Andrew  Alves,  writer  to  the  signet,  and  told 
the  deponent,  he  found  him  delivering  a  mes* 
sage  from  the  I^retender  to  the  people  in  the 
street;  and  that  he  had  brought  him  to  tbe 
deponent  to  be  examined.  The  de|tonent  does 
not  remember  whether  Mr.  Dundas  brought 
any  guard  along  with  him.  That  the  depo- 
nent accordingly  examined  Mr.  Alves;  who 
told  the  deponent,  that  he  had  fallen  in  with 
the  Highland  army  on  this  side  of  Lanlitbgoit 
that  morning,  and  that  he  had  been  some  time 
with  them :  that  the  person  called  tbe  duke  of 
Perth  spoke  to  Mr.  Alves,  and  desired  bim  te 
deliver  a  message  t(»  the  provost  of  Eilinburgby 
importing,  that  ha  expected  to  be  received 
into  the  city  without  any  opposition  or  resist- 
ance ;  in  which  case  the  city  might  expect  bis 
protection ;  but,  if  he  met  with  any  oppositioB, 
the  city  might  expect  treatment  that  neither  be 
nor  tbeT  would  wish :  that  the  person  whom 
they  called  the  prince,  was  near  by  when  tbis 
message  was  delivered  by  the  duke  of  Perth, 
and  assented  to  the  message :  that  Mr.  Alves 
came  into  Ediobuigh,  and,  having  met  wilb 
the  Pn>vost,  the  pannel,  he  delivered  this 
message  to  the  Provost;  and  that  he  bad  re- 
peated the  same  thing  to  several  people  he 
met  with  on  the  streets.  That  the  deponent 
remonstrated  to  Mr.  Alves,  tli(t  it  was  trea- 
sonable in  him  to  carry  such  a  message  fronk 
tbe  rebds ;  and  tbe  dcpoDenti  as  be  tbeogbt  ft 
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mt^l  be  iMMided  with  bad  oon«M(uenee«»  ta 
raise  Mffition  aod  ili«entian  in  Ibe  town,  bjf 
spr^flin^  this  mesnofe,  he  resolf  ed  to  eomnit 
Mr.  Alfes  to  prison ;  and  accordingly  caaiied 
his  clerk  to  make  oat  a  warrant  for  that  pur- 
pose. That,  in  tlie  mean  time,  the  lord  /us* 
tice-clerk  bad  come  to  the  deponent's  bouse, 
and  was  in  Ibe  room  with  ^neral  Goest: 
that  the  dcfonevt  liavibg*  come  in  to  them, 
told  tbefH  what  bad  happened,  and  his  resolu- 
tion to  commit  Mr.  AWes :  that  they  appro? ed ; 
only.  Lord  Justice-Clerk  suggested,  that  it 
would  be  proper  to  send  to  the  Provost ;  and, 
it*  the  fact  of  delivering  the  message  to  the 
Prorost,  was  such  as  ^Ir.  Alves  represented, 
that  it  would  be  proper  that  the  commitment 
shouki  be  by  the  Pro? ost.  That  accordingly 
the  deponent  sent  his  clerk  with  a  message  to 
the  ProvoKt,  in  the  name  of  the  Lord  Justioe- 
Clerk,  Mr.  Guest,  and  his  own,  desiring  he 
would  come  to  them :  that  the  Provost  came 
very  soon  after;  and  the  deponent  understood 
It  was  in  compliance  with  the  message.  That, 
upon  the  Provost's  coming  in,  my  Lord  Jus- 
tice-Clerk tokl  him  what  Mr.  Alves  had  said 
with  respect  to  nis  delivering  the  message  to 
him.  And  the  Provost  acknowledged  the  mes* 
sage  had  been  so  delivered  ;  that  the  Provost 
had  repeated  it  to  one  of  the  magistrates,  the 
deponent  thinks  be  said  it  was  to  dean  of  guild 
Hathorii ;  and  that  he  asked  his  opinion,  whe- 
ther it  was  pro|«er  to  mention  it  to  any  of  the 
rest  of  the  council  ?  That  the  dean  of  guild 
Slid,  it  was  by  no  means  proper.  That  the 
Lord  Justice-Clerk  asked  him,  why  he  did  not 
take  notice  of  Mr.  Alves?  Why  he  did  not 
commit  him?  That  it  was  a  treasonable  prac- 
tice. That  the  I'rovost  made  some  excuse; 
that  he  did  not  know,  or  did  not  think  it  was 
treason.  That  he  was  told  by  the  Lord  J  ustice- 
C -lerk,  that  lie  ought  still  to  commit  him  ;  and 
in  this  opinion  the  deponent  concurred  with 
litm.  Tliat  the  Provost  desired  directions  in 
what  manner:  that  thereupon  the  deponent 
irave  him  the  warrant  that  ne  hod  made  out. 
That  thereupon  the  Provost  went  away ;  and, 
soon  after,  one  from  the  Provost  brought  to 
the  deponent  a  warrant  of  comniitnient ;  but 
llie  deponent  desired  the  messenger  to  get 
proper  otiicers  to  execute  the  warrant ;  and 
soon  after  Rlr.  Alves  was  carried  off  prisoner 
from  the  deponent's  bouse ;  and  the  deponent 
believes  tie  was  committed  to  prison.  Depones, 
that,  upon  the  said  Monday,  the  16lh  Septem- 
ber, while  general  Goest  was  in  the  deponent's 
kouite,  it  was  suggested  to  tlie  deponent,  that 
some  confusion  seemed  to  arise  upon  the 
streets :  thai  it  occurred  to  the  deponent,  and 
to  ceueral  Guest,  and  others,  who  were  coming 
and  going  to  the  deponent's  house,  that  it 
miglkt  be  of  use  to  suppress  disorderly  people, 
and  to  encourage  those  who  were  in  arms  Ihr 
the  government  in  the  city,  that  a  hnndred 
dragoons  shouM  he  brought  mto  the  town ;  knd 
that  this  might,  ot  the  same  time,  be  no  loss  to 
tlie  servke  of  the  dragoons,  if  so  many  were 
cbpien  out  of  eolom  Oardiaer^i  rq;imeiit, 


vhose  hones  wereraidered  vmervicMMe  by 
nieir  mat  fatigues.  That  the  reaolutkNi  wna 
accordingly  taken  ;  and  sir  John  Tnglis,  with 
the  assistance  of  some  other  jostioes  of  peace, 
provided  a  quantity  of  hay  fur  (he  subsistence 
of  the  dragoons.  That  colonel  Clayton,  who, 
aa  the  deponent  understood,  acted  as  aid  de 
cattp  fo  brigiklier  Fowkes,  came  several  timet 
that  Ibrenoon  to  general  Guest  fbr  ordera  ;  and 
that,  at  one  of  these  times,  general  Guest  me 
ordera  to  send  in  the  hundred  dragoons,  by  a 
verbal  message  to  the  brigadier.  That  general 
Gnest  went  tothe  castle  before  two  o'clock.  Thi«| 
before  three,  cokmel  Clayton  came  to  the  depo- 
nent's konae,  and  told  the  deponent,  that  briga* 
dier  Fowkes  declined  to  obcr^  the  verbal  mes- 
sage toncbtng  the  sending  in  the  draffoons ;  and 
that  he  desired  a  written  ordH-  from  Mr.  Guest : 
that,  upon  this,  Mr.  Dundas  the  solicitor,  and 
the  deponent,  went  along  with  eok>nel  Clayton 
to  the  castle,  and  stated  the  case  to  Mr.  Guest : 
that  Mr.  Guest  agreed  to  give  the  written 
order,  but  desired  as  a  condition,  that  the 
Provost  of  Edinburgh,  Mr.  Dundas,  and  the 
deponent,  should  give  to  him  their  opinion  hi 
writing,  that  it  was  for  the  service  of  the 
iTovernment  that  the  dragoons  should  be  sem 
mto  the  town :  that,  as  the  Provost  was  not  pre- 
sent, the  expedient  proposed  and  agreed  to,  was, 
that  the  general  should  sign  the  order  for  the 
dragoons,  and  should  put  it  io  the  hands  of  Mr. 
Lindsay,  the  secretary  at  war,  who  wrote  the 
order  ;  that  the  deponent  should  procure  the 
Provost's  subscription  to  the  opimon,  and  his 
own  and  Mr.  Dundas's ;  and,  upon  delivering 
this  opinion  to  Mr.  Lindsay,  Mr.  Lindsay  should 
deliver  the  order  to  colonel  Clayton.  That  the 
general  accordingly  signed  tlie  order,  and  de- 
livered it  to  Mr.  liindsay ;  and  the  opinion  dG<> 
sired  was  wrote  out  by  Mr.  Lindsay.  That 
colonel  Clayton,  Mr.  Dundas,  Mr.  Lindsay, 
and  the  depouent,  came  down  from  the  castle, 
and  called  for  the  Provost  at  his  house,  and 
missed  him  ;  but  met  him  in  the  Lawn-market, 
opposite  to  the  entry  to  Fisher's  land :  that  tha 
depouent  told  (he  Provost  what  had  |mssed ; 
and  that  it  was  proper  he  should  sign  the  imi- 
nton,  in  Order  to  procure  the  dragoons.  That 
the  Provost  appeared  in  some  confusion,  and 
said,  he  was  hastening  to  the  Westport  to  shut 
it;  that  the  Highiandera  would  be  there  before 
him.  Tliat  the  deponent  auggested,  that  the 
measure  might  be  of  use  against  the  Highland- 
era  ;  and  that  it  wouki  be  no  kmnc  of  time. 
The  Provost  agreed  to  step  up  to  the  deponent's 
house ;  and  the  Provost,  in  the  deponent's  con- 
snlting*room,  signed  the  opinion,  and  after  him 
it  was  signetl  by  the  deponent  and  Mr.  Dundai ; 
and  the  depmient  having  delivered  the  sigtted 
opinion  to  BIr.  Lindsay,  Mr.  Lindsay  delivered 
the  order  by  Mr.  Guest  to  cotonel  Clayton,  in 
order  to  be  carried  to  brigadier  PoWkes.  De- 
pones,  that  colonel  Clayton,  upon  his  coming' 
to  the  deponent's  bonse,  did  iirfbrm  the  depo- 
nent that  the  rebela  were  on  their  march,  and 
were  come  the  length  of  Kirkliaton  water. 
Aiid  when  tbedepoDenl  watia  the  cattle,  bt 
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obserred  the  dragoons  luai-ckin^  eastward  b^  | 
the  lougclvkcs;  and  this  determined  the  depo- 
nent to  follow  them  down  to  Leith,  wliere  be 
supposed  they  were  marching  to  solicit  the 
execution  ot 'Mr.  Guest's  order.  That  he  be- 
lieves tiiis  might  have  been  about  four  o*cldck 
at  night  That  he  met  Mr.  Walter  Groset, 
then  collector  at  Alloa,  between  the  Watergate 
and  the  Abbay-bill :  That  Mr.  Groset  told  the 
deponent  he  was  coming  with  a  message  from 
the  Lord  Justice-Clerk  to  the  Provost,  offering 
him  the  assistance  of  the  two  regiments  of  dra- 
goons, or  sucb  a  number  of  them  as  the  Provost 
should  desire,  in  defence  of  the  town :  that  the 
deponent  told  Air.  Groset,  that  the  Provost 
had  agreed  to  demand,  and  obtained  an  order 
to  bring  in  a  hundred  dragoons ;  but  he  might 
proceed  nith  his  message.  That  Mr.  Groset 
did  not  say,  nor  did  the  deponent  understand, 
that  he  had  auy  written  message  from  the  Lord 
Justice  Clerk.  That  the  deponent  found  the 
dragoons  had  not  y^one  to  Leith,  but  were  in 
their  road  to  Fisbcr-row :  and  he  understood 
from  colonel  Clavton,  tliat  Mr.  Fowkesdid  not 
incline  to  divide  his  dragoons.  However,  be- 
fore the  deponent  had  come  up  with  Mr. 
Fowkes,  Mr.  Stark,  cotiimander  ofthe  Custom* 
house  sloop,  deli vr red  a  Kttcr  to  the  deponent 
from  the  provost  cf  liunbar,  acquainting  him, 
that  the  fleet  on  board  cf  which  sir  John  Cope's 
troops  were,  was  seen  within  the  May  about 
two  o'clock ;  and  that  they  would  be  at  Leith 
with  the  next  tide,  which  would  happen  in  the 
night  time.  That  as  the  deponent  read  his 
letter  aloud,  it  was  soon  known  through  the 
whole  two  regimcntt;,  and  to  Mr.  Fowkes. 
That  BIr.  Fowkes  thereupon  alighted,  and 
went  into  Mr.  Forbes's  house ;  and,  as  the 
deponent  understood,  he  there  wrote  letters 
to  sir  John  Cope,  acquainting  him  of  the  situa- 
tion of  matters  :  and  the  deponent  found  Mr. 
Fowkes  not  at  all  disposed  to  divide  his  Tegt- 
inents,  or  to  comply  with  Mr.  Guest's  oroer. 
While  the  deponent  was  in  Mr.  Forbes's 
house,  and  Mr.  Fowkes  was  writing  his 
letters  aforesaid,  Mr.  Groset  returned  from 
Edinburgh,  and  delivered  to  the  deponent  a 
letter  from  the  pannel,  addressed  to  the  de- 
ponent and  Lord  Justice- Clerk,  which  he  now 
produces,  and  is  marked  by  him  and  the 
Lord  Examinator ;  wherein  he  desires  a  new 
opinion  from  the  deponent  and  the  Lord  Jus- 
tice-Clerk, before  he  would  receive  any  dra- 
ffoons.  That  this  was  a  disappointment  to 
the  deponent,  and  made  him  not  think  it 
proper  to  press  the  sending  the  dragoons,  as 
It  persuaded  him  that  matters  were  changed 
from  the  time  he  had  left  Edinbui^h.  How- 
ever Mr.  Groset  was  sent  back  to  Edinburgh, 
with  the  accounts  of  sir  John  Cope's  arrival; 
and  the  deponent  delivered  him  his  letter, 
with  a  certificate  that  the  letter  and  account 
werejDfenuioe.  And  depones,  That  be  beard 
Mr.  Fowkes  mention  what  he  had  wrote  to 
sir  John  Cope ;  and  that  he  had  advised  him 
rather  to  land  his  troops  at  Preston -Pans  or 
North-Berwick  than  at  Le:tb|  as  Im  wonid 


be  nearer  the  assistance  of  the  dragoons,  who 
were  to  be  quartered  that  night  at  Proton- 
Pans,  or  thereabouts;  and  being  interrogate 
for  the  pannel,  what  he  thinks  was  intended 
by  the  councils  mentioned  in  the  Provost's 
letter  above  deponed  upon?  Depones,  That 
he  apprehends  the  c*ouncils  therein  meutioned 
is  what  |»ai»t  at  a  meeting  iu  the  Lord  Jus- 
tice-Cleik's,  in  Edinburgh,  on  Sunday  even- 
ing the  15th,  when  general  Guest,  migadier 
Fowkes,  l^rd  Justice-Clerk,  the  pannel,  the 
deponent,  and  several  others  were  present: 
tliat  the  deponent  understood,  that  it  was 
then  agreed  upon,  that  the  dragoons  should 
incamp  that  night  on  this  side  the  Colt  bridge; 
that  some  time  af\er  a  question  was  stated, 
whether  the  town  of  Edinburgh  might  not 
be  a  proper  quarter  for  the  dragoons,  to  wait 
there  the  landing  of  sir  John  Cope  P  and,  whe- 
ther  they  could  not  at  pleasure  join  him, 
whatever  situation  the  rebels  might  be  iu  ?  That 
the  deponent  rememberi  that  captain  Murray, 
the  receiver  of  the  customs,  answered,  That 
he  thought  it  would  not  be  a  proper  Quarter ; 
for  that  if  the  rebels  were  jioss&»sed  of  the 
^burbs,  and  should  set  fire  to  the  Potter- row 
and  Bristow  ports,  the  dragoons  coukl  not  pos- 
sibly march  out.  That  this  wss  ail  the  delibe- 
ration that  the  deponent  and  the  Provost  to- 
gether were  witnesses  to  concerning  the  dra- 
goons coming  into  Edinbarvh ;  and,  to  the  best 
of  his  memory,  these  were  toe  very  ezpressioiis. 
Whether  there  was  any  other  concert  upoo  that 
subject  the  said  Sunday  evening,  the  deponeot 
cannot  say  ;  as  the  deponent  went  to  another 
room  to  examine  prisoners,  after  the  resolution 
wss  taken  touching  the  iucampment  that  night; 
and  when  the  deponent  returned  to  the  com- 
pany, he  heanl  captain  Murray's  opinion  at  last 
deponed  upon ;  and  very  soon  thereafter  the 
company  parted.  And  depones.  That  the  pe- 
tition by  the  burgesses  to  the  magistrates  and 
council,  and  the  two  opinions  thereon,  now  pro- 
duced in  court,  and  signed  b^  Mr.  Dundss 
and  the  deponent,  are  the  petition  and  opinions 
referred  to  in  the  above  deposition. 

N.  B.  The  letter  referred  to  in  this  Ofttb, 
and  produced  by  Mr.  Craigie,  is  fully  ingrasssd 
in  the  Intbrmstion  for  the  prosecutor,  p.  875, 
except  a  postcript,  in  these  words:  *  I  am  de- 
termined by  your  orders.' 

IV.  Mr.  B4)bert  Dundaiyoxiagtr  of  Amis- 
ton,  advocate,  depones,  llist  the  deponent 
went  for  a  few  days  out  of  town  about  the 
end  of  August  1745.  That,  on  his  return,  he 
imderstood,  that  there  had  been  a  meeting  con- 
ceming  the  raising  a  regiment  for  the  defenee 
of  the  city,  and  likewise  concerning  a  propossl 
by  some  of  the  burghers  and  inhalntants,  to 
aerve  as  volunteers  in  that  service :  That  some 
of  those  concerned  in  the  proposal  came  to  ths 
deponent's  house,  to  ask  his  opinion  concern- 
ing the  lawfulness  of  it ;  and  told  him,  that 
some  difficulties  were  made  about  it,  narticn- 
larly  by  some  lawyers.  Thai  the  denoasnt 
said,  He  had  no  dittcolty  of  its  bang  tawfuL 
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Id  ooDieqiieDce  whereof  t  message  was  there- 
after  sent  by  the  town-council  to  get  the  opi- 
nion of  Mr.  Craigie,  then  lord  adf  pcate,  and  the 
deponent's ;  which  they  accordingly  gave  in 
wnting,  and  subscribed.  But,  as  the  depo- 
nent was  going  away  out  of  town,  s'>tne  hours 
mfler  that,  he  ndet  Robert  Baillie,  then  one  of 
the  bailies  of  Edinburgh,  and  another  member 
of  the  town  council,  whose  pame  the  deponent 
cannot  recollect;  who  told  him.  That  the  Pro* 
▼ost  was  not  satisfied  with  the  opinion  ;  that 
he  excepted  to  the  manner  in  which  it  was  ex- 

f tressed ;  because,  though  they  had  said  it  was 
awful,  they  had  not  said  it  was  not  treason : 
And  that  thereupon  Mr.  Craigie  had  already 
subjoined  an  additional  opinion ;  but  that  still 
provost  Stewart  was  not  pleased,  unless  he  got 
tlie  deponent's  subscription.  And  the  deponent 
accoroingly  signed  that  additional  opinion  also : 
And  that  the  opinion,  and  additional  opinion, 
in  the  clerk's  hands,,  shewn  to  him,  are  the 
•aaic  that  were  signed  by  him.  Depones, 
That  upon  Monday  the  16tb  September  1745, 
the  deponent  came  down  to  the  street  from 
Mr.  Craigie's  house  about  elcTcn  o'clock  in  the 
forenoon:  That  he  met  sir  John  Inglis  of 
Cramond  at  the  end  of  the  Luckenbooths ; 
who  told  him  that  Andrew  Alves  writer  to  the 
signet  was  at  the  cross,  telling  to  every  body, 
Tnat  he  bad  brought  a  message  from  the  rebels 
atUnKthgow,  That,  if  the  town  of  Edinburgh 
was  peaceably  given  up,  there  should  no  mis- 
cbiei  be  done  to  the  inhabitants ;  hut,  if  any 
resistance  was  made,  the  consequence  mij^ht 
be  fatal  to  thfm.  That  the  deponent  went  im- 
mediately in  search  of  Mr.  Alves ;  and,  having 
found  him,  aaked,'  What  tale  he  was  thus 
•preadmg  sibout ;  and  how  he  came  to  carry  a 
message  from  rebels  f  That  Alves  repeated  the 
message,  as  above ;  and  excused  himself  for 
iHingiag  it,  saying.  That  he  accidentally  had 
been  taken  prisoner  by  the  rebels.  That  the 
deponent  immediately  carried  Mr.  Alves  to 
Mr.  Craigie's  house,  and  there  left  him  ;  and, 
returning  some  time  after,  he  found  together 
the  lord  justice  clerk,  Mr.  Craigie,  and  the 
jMDnd,  Mr.  Alves  being  then  in  another  room : 
That  he  was  then  told,  Alves  had  delivered  the 
message  to  the  pannel  about  an  hour  before ; 
and,  as  the  deponent  thinks,  the  lord  justice- 
clerk  said,  that  he  and  Mr.  Craigie  had  sent  for 
the  pannel  as  the  properest  person  to  sign  the 
warrant  for  committing  Alves:  That,  in  a 
very  little,  the  pannel  m  the  room  ;  and,  soon 
tliereafter,  a  party  of  volunteers  came  with  the 
paonel's  warrant,  and  carried  off  Mr.  Alves  to 

8 risen.  Depones)  That,  about  four  o'clock  of 
londay  the  said  16th  September,  major  Clay, 
ton  brought  the  account  to  Mr.  Craigie's,  where 
the  deponent  then  was,  that  the  rebel-army 
was  advancing;  and  that  it  w^  thought 
proper  for  the  dragoons  to  retire  to  the  plain 

Sound  between  Leith  and  Edinburgh.  That 
ereupon  Mr.  Craigie  and  the  deponent  went 
to  lient.  gen.  Guest  in  the  castle ;  who  agreed 
to  order  100  dragoons  into  the  town  of  Edin- 
bnrgh,  if  the  dMiandwit  made  in  writing^: 


That  Mr.  Craigie  and  the  deponent,  returning 
from  tlie  castle,  met  with  the  pannel  at  the 
Bowhead  well ;  whereupon  the  deponent  told 
the  pannel,  That  they  were  well  met,  for  they 
were  goincjf  just  to  send  for  him,  to  communi- 
cate to  him  something  of  importance :  That 
the  pannel  answered.  That  it  was  not  now  time 
for  cooaultation,  but  tor  execution,  when 
the  enemy  was  at  their  very  gates  :  to  which 
the  deponent  replied,  That  it  was  not  for  con- 
sultation, but  execution  that  he  was  wanted  ; 
and  then  the  pannel  went  up  to  Mr.  Craigie's 
house :  And  upon  his  bt'ing  told  that  he 
might  have  100  dragoons  into  the  town,  if 
he  thought  proper  ;  he  answered,  That  it  waa 
certainly  right,  and  that  be  was  very  desirous 
of  it.  L'pon  which  a  letter  was  wrote  and 
sent  to  lieut.  gen.  Guest,  signed  by  Mr.  Craigie, 
the  de|>Oneut,  and  the  pannel,  requesting  the 
aforesaid  number  of  dragoons  to  be  sent  Into 
the  town. 

V.  Mr.  George  Logaut  one  of  the  ministers 
of  Edinburgh,  depones,  That,  in  the  afternoon 
of  Monday  tlie  16th  September,  the  deponent, 
and  some  others  of  his  brethren  ministers,  be- 
ing told  in  the  coffee-house,  that  there  was  a 
meeting  of  a  great  many  of  the  inhabitants 
in  the  New  Church  Isle,  and  that  it  was  the 
opinion  of  the  meeting,  that  the  town  could 
not  be  defended  against  the  rebels ;  the  depo- 
nent therefore  went  to  the  said  meeting :  That 
he  found  there  the  pannel  acting  as  prseses 
of  the  meeiinsf :  That  the  meeting  was  very 
numerous :  That  he  could  not  say  that  they 
were  composed  of  such  as  he  thought  the  best 
affected  to  his  majesty's  government:  That 
many  of  them  he  did  not  know ;  but  of  those 
he  knew,  severals  were  such  as  he  always 
thought  disaffected:  That  the  deiponent  does 
not  remember  to  have  seen  any  of  the  volun- 
teers there,  except  Mr.  Glen  the  minister ;  but 
where  they  were,  he  knows  not :  That  as  the 
deponeut,  or  at  least  his  wife,  had  a  consider* 
able  interest  in  the  town,  which  he  was  very 
willing  to  risk  for  the  service  of  the  govern- 
ment ;  he  proposed  to  the  pannel,  then  prseses 
of  the  meeting,  that  the  dragoons  should  be 
brought  into  town,  for  the  defence  of  it :  But 
the  pannel  answered.  The  dragoons  were 
gone  too  far  to  be  brought  back  again. 

VI.  Ih,  Wiitiam  If 'tMarf,  principal  of  the 
colle(;e  of  Edinburgh,  depones,  That  in  the 
month  of  !Septemher  1745,  the  deponent  was 
present  at  a  meeting  of  several  of  the  ministers 
of  Edinburgh,  when  it  was  concerted  that  a  paper  ^ 
should  be  drawn,  and  signed  by  them,  approv- 
ing of  the  design  of  raising  the  Edinburgh  re* 
giment  for  the  defence  of  the  town,  ^and  en- 
gaging to  contribute  towards  defraying  the  ex- 
pence.  That  the  paper  was  accordingly 
drawn  and  st«;ned  by  the  deponent,  and  se- 
veral other  ministers  in  the  deponent's  presence, 
of  the  date  it  bears,  the  6th  day  .of  the  said 
month  of  September ;  and  that  the  writing 
signed  by  the  ministers  in  the  clerk's  haods^ 
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being  No.  4,  of  the  lUt  of  writings  lubjoioed  to 
llie  libel,  is  the  same  paper  that  was  kigned  by 
the  dcpunenC.    [Vide  Lord  AiWocate's  Infor- 
roatioii,  p.  87A.]    Depones,  That,  in  the  after* 
noon  of  the  I6th  September,  about  lour  after- 
noon, the  deponent  went  to  GolUsinitbs-ball, 
where  he  found  the  pannel,  then  lord  pro? ost, 
several  of  the  mai^istrates  and  councillors,  and 
some  others  of  the  inhabiunts  of  the  town. 
That  some  of  the  meeting,  but,  as  the  de|ionenl 
thinks,  none  of  the  council,  said.  That  several 
«if  the  inhabitants  were  in  terror,  both  for  their 
houses   and  persons,    should  auy  defence  be 
made  of  the   town  against  the  rebels;    and 
therefore  were  for  delivering  it  up.    That  do 
answer  was  made  to  this  suggestion :  but,  at 
that  time,  Walter  Groset,  coUector  of  the  cus- 
toms at  Alloa,  came  iuto  the  meeting,  with  a 
message  to  tl|c  pannel  from  tlit:  lord  advocate 
and  lord  jufilice- clerk,  that  tlii^c  were  a  hun- 
divd  dragoons  in  town,  and  the  rest  might  be 
brought  iu,  if  Iiik  lonlship  desired  it.    That  the 
paniiel  answered,   That  that  vtas  putting  the 
thorn  in  his  foot,  but  that  he  would  return  it ; 
and  appealed  to  provost  Drummond,  then  nre- 
acot,  whether,  at  a  meeting  that  had  been  ucld 
the  last  or  the  other  night,  he  had  not  heard  it 
said,  tliat,  if  he  brought  any  of  thu  king's  troops 
into  Edinburgh,  it  was  bringing  them  into  a 
poindfold  to  be  catcbed  by  the  rebels?  and 
iiE>on  that  account  he  would  give  no  orders. 
That  Groset  answered,  That  those  who  sent 
him  were  ready  to  give  the  orders,  if  his  lord- 
ship   desired    it.    That   thereupon   he    gave 
BIr.  (iroset  a  verbal  answer  to  return  to  the 
lords  advocate  and  justice-clerk,  which  Mr. 
Groset  seemed  to  understand  as  a  refusal,  and 
repf-ated  it  as  such  :  That  the  pannel  said  be 
bad  mistaken  him,  and  that  he  would  give  it 
him  in  writing ;  and  called  for  one  Hcoderson 
to  write  the  answer,  whidi  the  pannel  began 
to  dictate :  but  the  deponent  thinks  the  mket> 
ing  broke  up  before  it  was  finished.    That  the 
occasion  of  the  meeting's  breaking  op,  was, 
tliat  more  people  came  iu  pressing  to  give  up 
the  deteuce  of  the  town.      Upon  which  the 
pannel  said.    We  cannot  stay  here ;  let  us  ring 
the  bell,  and  go  into  the  New  Church  Ikle. 
Upon  which  the  tire- bell  was  rung.    And  the 
deponent,  having  gone  first  home,  returned 
immediately  to  the  New  Church  Isle,  where  he 
found  the  pannul    seated   in  the  moderator's 
chair,  and  a  pretty  numerous  meeting,  most 
part  of  them  not  known  to  the  deponent,  not 
even  by.  sight :  such  as  he  did  know,  scverals  of 
them  were  such    who  frequented    nonjuring 
meeting-houses  ;  but  others  who  attiriided  the 
established  Church.    Depones,  The  first  thing 
the  depoueot  observed  at  that  meeting  was,  the 
||reGcdiug  witness,  31r.  I^ogau,  standing  upon  a 
form,  and  saying,  That  the  sentlingout  to  treat 
with  the  rebels,  was  inviting  them  to  town; 
aud  that  he  heard  his  majesty's  troops  were 
nigh  at  baud  to  assist  the  defence  of  the  town  : 
but  that  this  was  generally  houted  in  the  meet- 
ing, and  a  cry  raised,  *  They  were  gone,  they 
^  were  fled,  they  were  gone  to  Haddington.' 


Depones^  That  the  deponent  tben  ipolie  le  the 
pannel,  and  piit  bian  in  mind  of- the  prapoiUion 
that  had  been  almut  half  an  hour  belbra  made 
to  him  by  illr.  Grosel,  as  from  lerd  edvooale 
and  lord  justice-clerk,  and  desired  to  knew  what 
answer  had  been  made.  That  the  meding 
raised  the  former  cry,  *  They  were  gone,  Abcty 
*  were  fled.'  But  the  pannel  very  civilly  i»- 
terpoeed,  and  said,  The  deponent's  qoeationik- 
served  an  answer ;  and  then  repeated  in  sob- 
stance  what  he  had  before  said  in  GoklsHniths- 
hall  to  provost  Drummond.  To  which  the  de- 
ponent replied.  That,  by  the  meisage  he  had 
got,  it  would  seem  that  the  troops  oouM  not  yet 
be  BO  far  oflf  as  was  altedged  at  that  meeting. 
Depones,  That  thereafter  the  depoiienly  direct- 
ing his  discourse  to  the  prRset,  said,  That  be 
hoped  no  gentleman  in  that  meeting  would  dare 
to  propose  tlie  delivering  up  the  town  to  the 
reUels,  or  wctrda  to  that  purpose.  The  pannel 
answered.  Yes,  it  is  proposed.  Another  gen- 
tleman replied,  No,  8ir,  it  is  not  proposed  to 
deliver  up  the  town  to  the  rebeb,  out  to  tend 
out  to  treat  with  them ;  and  then  they  will  ^o 
by  the  town.  Upon  which  the  de|Mment  md 
to  the  prases,  That  before  making  a  jiropofial 
of  that  kind,  or,  which  the  depoonit  thmka  was 
Ifcis  words,  beliiro  putting  a  question  of  that 
kind  to  any  meeting,  he  shouhl  have  first 
purged  the  toH  u  of  the  known  enemies  to  the 
goveruincut  that  were  iu  it.  Against  which  a 
uout  was  raised  in  the  meeting ;  and  one  of 
them  sutd  to  the  deponent,  Then  you  should  be 
amongst  the  lirst  tliat  should  be  put  oui  of  il ; 
which  raised  a  gre<kt  Uugb.  That,  at  tbei 
meeting,   bailie  Hamilton  said  Ui  tlie 


That,  if  it  was  proposed  to  deliver  up  the  town 
to  the  reltels,  hia  hM-dship  should  first  send 
orders  to  the  voluuteers  to  deliver  up  the  go- 
vernment's arms,  that  they  might  not  be  aur* 
prised  by  the  rebels :  but  the  deponent  beaid 
no  answer  made  to  it.  Depones,  That  sir 
George  Preston  of  Valley  fiWd,  who  had  tjbe 
command  of  a  company  of  voJunteen  then 
planted  at  the  Netheihow,  came  into  the  dmoI? 
ing,  and  desired  lo  know  from  the  pannel. 
What  he  was  to  do  with  his  company?  or 
what  orders  he  was  to  give  him  ?  That  the 
iianuel  answered,  I  cannot  answer  that  yet; 
by-aud'bye.  That  sir  George  said,  Thatil' 
they  were  proposing  to  deliver  u|i  the  town  lo 
the  rebels,  it  was  time  for  him  to  know  what 
he  was  to  do,  for  he  could  not  stay  4  and  da- 
sired  an  niiswer.  That  no  answer  was  given 
him,  so  far  as  the  deponent  heaid.  That  then 
the  pannel  put  the  question  to  the  meeting, 
Who  arc  ibr  defending  or  holdioff  out  the  town? 
If  any,  let  them  speak.  To  which  the  depo- 
nent said.  That  he  \sas,  though  he  should  he 
alone  there?  That  sir  George  Preatoo  said. 
And  I ;  and  that  o^e  or  two  more  said  ti^eaane : 
but  the  generality  of  tiie  meetmg  were  of  nno- 
ther  opinion.  Depoots,  That  the  pannel  ikien 
put  the  question.  Shall  we  send  any  to  tieit 
with  them?  Upon  whicii  the  deponent  Mid^ 
That  lie  hnpetl  not  to  have  lived  ever  lo  have 
heard  auch  a  question  put  by  «  lenl  profOft  ef 
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Edinbof]^.  But  do  reply  wis  ^}^ta.  And 
thctt  the  pannd  pot  the  qocstion,  Wbom  shall 
wo  send  to  tr«ot  with  them  P  Upoo  which  the 
clepoDent  and  sir  George  Prcstoo  left  the  meet* 
ktg:  end, -upon  their  comiog  oat,  the  depo- 
nent sow  some  of  the  coptains  of  the  toIud- 
tsers  leodio^  up  their  men  to  the  castle  to  de- 
liter  np  their  arms.  Depones,  That,  upon 
Saturday  the  14th,  the  deponent  was  told,  that 
the  riugiot^  of  the  iire-Ml  was  appointed  as  a 
M^al  for  the  Tolunteers  eunveening  in  the 
Lawn- market,  tliere  to  receire  their  orders 
from  tlie  paonel :  and  the  fire  bell  harini;^  been 
roDff  IB  time  of  divine  worship  on  Sunday  the 
15tb,  io  the  forenoon,  the  deponent  was  told, 
it  was  to  conTeen  the  volunteers  as  above; 
•od  that  they  met  acconlin^ly  :  and  as  the  de- 
ponent went  from  church,  he  saw  some  of  them 
in  the  Lawn-market,  and  some  of  them  that 
had  marched  down  to  the  Grass 'market.  And 
beings  interrogate  for  the  pannel,  What  an- 
swer provost  Drummond  made  to  the  appeal 
that  toe  paonel  made  to  him  i»  Goldsmiths- 
kail  f  dejiones,  He  does  not  remember  he 
iioard  any  answer  made.  And  furtlier  depones, 
That  the  New  Church  hie  was  |»retty  full  at 
the  above  meetini^»  tliough  the  deponent  has 
'■een  it  more  crowtled:  thai  they  were  all  men, 
.and  no  women  ;  but  the  deponent  cannot  ipve 
any  judgment  what  number  they  might  have 
been. 

.  VII.  Mr.  JoAa  G/en,  ministerofthef^ospel 
nt  Edinburgh,  depones^.  That  the  Repre^enU- 
tion  of  the  miniKterfi  of  Edinburgh  to  the  Lord 
Pkovoa  and  Magistrates,  marked  N°  4,  in  the 
Itstof  writings  pnnluced  against  the  pannel, 
■ow  shewn  to  him,  was  signed  by  him ;  and 
tint  lie  saw  others,  w  hose  names  stand  there, 
also  sign  the  same :  believes,  that  all  of  them 
ilid  so  wlioie  subscriptions  appear ;  but  cannot 
be  positive:  but  says,  tbnt  whether  .this  repre- 
•eatation  wss  giveu  in  to  the  Provost  and  Ma- 
gistrates, does  not  consist  with  his  pro|ier  know- 
Mge ;  but  that  he  advanced  money  in  conse- 
quence of  Ins  subscription,  as  the  same  was  de- 
manded. l>e|ioneR,  That  he  was  present  at  a 
meetiogof  the  iuh:ibitants  in  the  New  Church 
Isle,  in  the  afternoon  of  Monday  the  16lh  Sep- 
tember  1745:  that  the  pannel  was  then  in  the 
ebair :  that  the  deponent  staid  but  a  very  little 
time  there.  And  being  interrogate,  of  what 
aort  of  persons  he  {udged  the  meeting  was 
composed  P  Saith,  l*hat  the  bulk  of  them  ap* 
peoiod  to  him  not  of  tlie  best  affected  in  the 
place ;  and  that  the  reaaons  of  this  his  opinioD 
srere,  that  he  saw  severals  of  them  who,  he 
was  informed,  had  concurred  in  a  petition  to 
deliver  up  the  town  to  the  rebels ;  and  several 
oihera  who  had  not  contributed  money  towards 
defending  the  town,  as  the  other  xeak>u<«ly 
weH- affected  subjects  had  done.  That  as  the 
deponent  stai<l  but  a  very  little  time  there,  he 
cannot  pretend  to  give  any  particular  account 
•f  the  transactions  in  that  meeting:  only,  the 
pannd,  while  he  was  there,  from  the  chair, 
laM  the  assembly,  that  he  had  called  thta  to- 
VOL.  XVIII. 


gather,  to  take  their  o^nion  what  was  proper 
to  be  done  in  the  present  situation  of  aifairs : 
but  that  the  deponent  left  the  meeting  before 
any  resolution  was  come  to,  by  those  who  were 
there  assembled.  That  the  deponent  observed 
very  few  of  the  volunteers  at  that  meeting : 
that  several  of  them  were  then  in  the  Lawn- 
market,  the  deponent  having  come  down  that 
way  to  the  chnrch ;  and  others  of  them  at  the 
Netherbow  port,  whom  the  deponent  saw  there 
when  he  went  out  at  the  port,  in  order  to  go  to 
the  country*  Depones,  That  he  was  informed 
by  the  oflScers  of  the  volunteers,  or  by  his 
fellow-volunteers,  he  himself  being  one,  that 
the  signal  for  them  to  meet  at  their  alarm-post 
in  the  Lawu-market  was  the  tolling  of  tha 
fire- bell.  And  being  interrogate  for  the  pannel, 
what  the  reason  was  why  he  who  was  a  volun- 
teer left  his  corns,  and  went  away,  in  time  of 
danger?  Saith,  That  he  had  waited  so  long 
upon  the  street  among  the  volunteers,  without 
any  orders  or  directions,  not  knowing  what 
was  to  be  done,  that  he  bei^fao  to  believe  the 
town  was  to  be  delivered  up,  and  the  volun- 
teers, with  their  arms,  put  into  the  hands  of 
the  rebels ;  and  therefore,  though  perhaps  it 
was  not  very  agreeable  to  military  discipline, 
he  thought  it  the  safest  and  best  for  biin,  to  re- 
tire :  and  also  saith,  That  when  he  came  to  a 
resolution  to  go  away,  he  applied  to  one  of  tha 
officers  of  the  volunteers,  to  have  leave  to  put 
his  gun  into  the  hands  of  a  castle-suldier  who 
was  there  attending,  and  had  been  with  him 
frequently  before,  in  order  to  teach  him  some- 
what of  tne  military  discipline :  which  the  offi- 
cer agreed  to ;  anil  the  gun  was  accordingly 
put  into  the  soldier's  hands,  with  sixpence  for 
his  trouble  in  carrying  it  to  the  castle. 

Vlil.  Jama  Stewart ^  merchant,  and  one 
of  the  bailies  of  Edinburgh,  depones.  That 
there  was  a  proposition,  in  the  end  of  Augtist, 
or  beginning  of  September  1745,  for  raising  a 
renrimeut  of  1,000  men,  by  subscription,  for 
defence  of  the  city  against  the  rebels ;  but  that 
the  deponent  can  say  nothing  from  his  proper 
knowledge,  by  whom  such  proposal  was  made 
to  the  pannel,  or  how  it  was  received  by  him, 
not  having  been  present ;  nor  does  he  know  of 
any  objections  made  by  the  pannel  against  il^ 
otherwise  than  by  hearsay  ft-om  others.  And 
further  saith,  That  upon  the  5th  September 
1745,  which  was  a  day  of  public  fasting  in  the 
city  of  Edinburgh,  tne  oeponent,  reflecting 
upon  the  present  danger  that  threatened  the 
city  and  tne  kingdom,  began  to  think,  tliat 
proper  measures  were  neglected,  which  ought 
to  nave  been  taken :  and  therefore  he  applied 
himself  to  set  down  in  writing  what  occurred  to 
him  as  proper  to  be  done  on  the  occasion.  And 
the  result  nf  this  was,  a  memorandum  he  wrote, 
and  carried  with  him  to  a  meeting  of  a  great 
many  of  the  inhabitants,  who  commonly  used 
to  assemble  themselves  in  an  evening-,  to  talk 
toget(ier  of  the  present  posture  of  amiirs,  and 
to  consider  what  was  proper  to  be  offered  for 
the  defence  of  the  city,  and  for  opposing  the 
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proin^ss  of  the  rebels.  That,  u|ion  retdingf 
and  coiisiderinff  the  for«*sai(l  iiieiDoraDduiu,  they 
came  to  a  resolution,  lo  forin  a  fictitioa  and  ad- 
dretis  to  the  Loid  Provost  and  Mafrislrates, 
Thut  some  of  the  hur^reMeit  and  inhabitants  of 
the  city,  irho  offered  to  nerve  as  volunteers,  in 
defence  of  the  city,  aijrainst  the  rel>ds,  niiifbt 
be  properly  diitposed  6t\  and  commanded  by 
o^cei-n  to  be  appointed.  And,  for  this  ertd,  a 
committee  was  a|ipointed  to  draw  up  such  a 
petition,  and  address;  who  accordingly  did 
meet,  and  form  the  Pitition  and  Address  now 
shewn  to  the  deponent,  markeil  N"  5,  in  the 
List  of  Writings  produced  for  proving  the  libel ; 
which  Petition  and  Address  were  wrote  that 
Dight,  and  signuil  by  the  deponent,  and  several 
others,  and  next  day  by  more  persons ;  when  a 
deputation  from  the  meetinp;  was  sent  with  the 
said  Petition  to  the  pannel,  then  Lord  Provost 
of  Edinburgh.  That  the  gentlemen  n  ho  went 
to  carry  the  Address  to  the  pannel,  returned 
again  to  the  company,  whera  the  de|K>nent  re- 
mained ;  and  the  pannel  came  alonir  with  them ; 
who,  when  he  entered  into  the  company, 
seemed  to  be  out  of  humour,  and  complaioed 
that  any  such  paper  shouhl  have  lieeu  concerted 
and  drawn  up  without  acquainting  him  ;  and 
addressed  himself  p.irticniarly  to  the  deponent, 
telling  him,  he  was  greatly  surprised,  that  he 
•hould  have  had  any  concern  in  it,  without 
giving  him  any  notice  of  it.  That  the  depo- 
nent answered,  It  was  late  upon  the  5ib  of 
the  month  before  the  paper  was  concerted 
and  drawn  up,  or  signed  by  any  body :  that 
next  morning  Ike  was  eniploycd  in  getting 
subscriptions  to  it,  that  it  mi|[^ht  be  presented 
to  the  pannel  with  greater  weight  To  which 
the  pannvl  replies),  That  the  UMtter  of  thie 
Address  was  what  he  was  to  consider,  and 
not  the  number  of  persons  who  subscribed 
it ;  and  that,  in  his  judgment,  it  was  trea- 
sonable ;  and  that  be  himself  had  taken  the 
Oath  of  Abjuration,  which  obliged  him  to  op- 
nose  every  thing  that  was  treasonable :  and 
fhrther  atlded,  with  a  sneer,  that  be  knew  of 
nothing  to  be  treason,  but  what  the  law  bad 
made  so.  Upon  which,  some  .of  the  company 
•nd  the  pannel  had  some  pretty  high  words, 
arguing  about  the  nature  of  the  paper,  and 
whether  it  was  treasonable  or  not.  Thereu|)on 
the  deponent  said,  He  was  afraid  it  would  re- 
quirejrome  time  and  pains  to  convince  the  pan- 
nel or  the  reasoiiablenetifi  of  it ;  but  that  be  now 
had  a  papier  put  into  his  hands,  signed  by  a 
Dumber  of  gentlemen  of  character ;  and  that 
the  deponent  hoped,  that  he  would  not  refect  it, 
without  taking  advice ;  which  if  be  did,  and 
considered  it  thoroughly,  tlie  deponent  hoped 
he  would  alter  his  opinion .  That  the  deponent, 
upon  this,  left  the  company,  and  went  to  Mr. 
Solicitor  Dundas's  house ;  where  he  found 
fanilie  Gavin  Hamilton,  and  aome  other  per- 
nons,  with  Mr.  Dundas;  to  whom  he  related 
what  had  passed  in  the  company,  and  what  be 
has  above  said ;  and  added,  That  he  was  per- 
•oaded  Provost  Stewart  would  not  venture  to 
r^ieci  tht  pippoiitiiB  Biide  lo  IuB|  witkovt 


catling  tor  the  advice  of  the  erowD*kwyers  ; 
and  iherelbre  he,  the  deponent,  hoped  Mr.  So- 
licitor would  be  ready  to  give  the  proper  an- 
swifr,  if  the  qnescinn  was  laid  before  him.  Mr. 
Solicitor  Dundas  then  said,  He  should  early  in 
the  morning  wait  on  Mr.  Craigie,  then  Lord 
Advocate,  aud  concert  with  him  what  was  fit 
to  be  done.  Depones,  that,  at  this  time,  in 
Mr.  Dandas*s,  it  was  concerted  between  tfatf 
^iulicitor,  bailie  Cjavin  Hamilton,  and  the  de- 
ponent, that,  in  case  the  Provost  should  reject 
the  petition,  bailie  Gavin  Hamilton,  bein^ 
next  magistrate,  should  call  the  council  toge* 
ther,  and  lay  the  matter  beibre  them,  and  en« 
deavour  to  get  the  advice  of  the  crown -law- 
yers.  Depones  that  upon  Saturday,  the  7tb 
of  Scptenioer,  the  gentlemen  who  usnall^  met 
together  to  consider  what  they  could  do  tor  the 
defenre  of  the  place,  thought  it  fit  to  publish  m 
paragraph  or  an  advertisement  in  the  £<yn« 
Lnrgh  news- papers,  in  order  to  encourage  peo« 
pie  to  associate  themselves  for  the  defence  of 
the  place.  And  such  a  paragraph  having  been 
drawn  un,  narrating,  that  an  address  having^ 
been  mane  to  the  maj; iatratcs,  they  had  taken 
the  opinion  of  the  crown -lawyers,  who  ap- 
proved of  it ,  and  that  it  liad  likewise  met  witb 
the  Lord  Provost's  hearty  approbation  and  con- 
currence, or  words  to  that  purpose ;  the  para- 
graph was  sent  by  two  of  their  ninnber.  In- 
vest Drummond,  as  the  deponent  thinks,  and 
the  deponent  himself.  Upon  shewing  it  to  the 
pannel,  he  caused  dash  out  that  part  of  it  re- 
lating to  his  hearty  approbation  and  conouf 
rence ;  and  insert  in  place  of  it,  **  which  h6 
heartily  acquiesced  in."  That  the  depunettt 
and  the  person  who  went  aloiigst  with  bioi 
represented,  that  tite  reason  of  their  using  the 
words  which  were  altered  by  the  pannel  wai 
to  encourage  people  to  enter  into  the  associa- 
tion. However,  the  pannel  still  continued  of 
the  opinion  he  had  expressed.  Depones,  thatj 
about  the  middle  of  the  week  whicii  preceded 
the  rebels  entry  to  the  city  of  Edinburgh,  at  a 
meeting  of  the  inhabitants,  who  usually  cam« 
together  in  the  evening  to  consider  of  what  was 
proper  to  bo  done  for  the  defence  of  the  city, 
the  deceased  Mr.  Maclaurin  and  the  deponent 
were  present ;  when  it  was  suggested,  that  se- 
veral things  were  left  undone  ibat  ought  to  bi 
taken  care  of  for  the  public  safety ;  and  that  it 
was  proper  these  matters  should  be  laid  befoul 
the  Lord  Provost.  And  it  was  proposed,  th# 
deponent  should  go  from  the  meeting,  and,  in 
their  name,  lay  them  before  the  liOrd  ProvosC 
That  the  deponent  said  he  was  willing  to  foHoit 
their  directions  in  that  matter,  but  did  not  cart 
to  trust  to  his  memory  ;  and  therefore  called 
for  paper,  pen,  and  ink,  and  took  down  in  writ^ 
ing  such  particulars  as  Mr.  Colin  Maclaurin 
dictated  to  him.  And,  when  that  was  done,  at 
the  deponent  thinks,  Mr.  Mark  Sandilands  wen| 
along  with  him  to  find  out  the  Provost,  whe 
was  then  in  a  tavern ;  and,  as  the  deponent 
thinks,  in  Walker's  house.  That  tbey  went  ta 
anotbor  room  in  the  house,  where  the  Provost 
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wluU  wu  ooDtained  in  tbeir  pftpar.     AmoBg 
4iih«r  Ibiogit  Uiti  the  mMling  they  came  from 
thoaj^btit  wae  proper  there  eboula   be  a  ge- 
neriu  search  io  the  town  for  artna,  leal  there 
inii^lU  be  some  conoealed  for  the  uae  of  the 
jvMs^  1^  also,  that  the  LonJ  Pro?ost  should 
coocert  \f  ith  the  Ltird  Ad? ocate,  or  any  proper 
fieraoii)  that  a. search  should  be  made  lo  the 
^places  afUaoeet  to  the  town*  which  were  sot 
witbio  the  royalty.    That  to  ibis  the  panoel 
«iis«ece«l,  That  Edinborgh,  and  tlie  ai^acent 
inrts^  could   with   Yery   great  difficulty   be 
aearqliod  so  narrowly,  as  that  concealed  arnw 
ehoukl  be  discovered  ;  and  that  lie  did  not  aee 
lany   good  pnrp4»se  it  could  serve  to  make  a 
eearcb,  or  words  to  that  purpose :  but,  if  they 
insisted  upon  U,  orders  should  be  directed  for 
■•uch  a  search.    Depones,  That  the  last  of  ihe 
jiarticuhira  taken  down  in  the  paper  was,  a  de- 
mand that  the  panoel  by  himself,  or  others  of 
proper  authority,  should  procure  fifly,  forty,  or 
•t  least  iliirty  HuUors,  out  of  his  majesty's  ships, 
who  were  most  expert  in  roanaginif  of  cannon, 
in  order  to  be  asHJsting  in  the  de^nce  of  the 
city,  by  takinp:  the  direction  of  the  artillery 
•that  were  plact;U  upon  the  walls,  or  in  the  town. 
■Upon  readini^  of  which,  the  pannel  fell  into 
jeome  heat  of  temper,  and  ffuid,  **  By  Go<l,  Sir, 
while  I  ain  Provubt  of  Edinburgh,  sailors  bhall 
sot  be  admitted."     And  llic  deponent  having 
jepreiieiitcd  to  him,  tliat  there  were  none  in 
town  that  knew  h(»w  to  manuge  cannon  ;  and 
that  application  ha«l  heen  made  at  tlie  castle, 
luit  no  guimers  could  be  spared  from  thence; 
and  aakod.  What  he  would  substitute  in  tbeir 
pUce?    he  made  no  answer,  but  the  former 
.rejpeared.  That,  by  God,  while  he  was  Provost 
oiEdioborgh,  no  sailor  should  be  admitted, 
^nd  the  de|»oncnt  being  greatly  surprised,  as 
eome  time  before,  wheu  lie  the  deponent  had 
been  insisting  witii  him  that  cannon  ahould  be 
provided  for  the  defence  of  the  place ;   be  ob- 
jected against  it^  and  aaid.  He  could  not  see 
tliey  couhi  be  of  any  use,  as  we  had  Bob<Mly 
-that  knew  how  to  maoa^  them :  the  deponent 
tberelore,  raiaing  his  voice,  demanded  to  know 
the  reason  of  such  an  extraordinary  piece  of 
conduct.    To  which  the  pannel  repiieil,  witli 
eome  heat,  **  My  reafmn.  Sir,  is  plain.     If  they 
^ould  be  admitted  here,  it  would  be.  Damn 
your  bkKMl,  Jack ;  fire  away,  and  be  damn'd ; 
and  so  they  would  fire  upon,  an«l  murder  the 
inhabitants :  and  it  is  my  duty  lo  protect  the 
lives  of  the  inhabitantay  as  well  as  to  defend  the 
town  against  the  rebebi;"  or  weeds  to  that  pur- 
pose.   Wbercupon  the  deponeot  left  him. 

IX.  Jameg  Gmnt^  roerchaDt,  end  present 
town-treasurer  of  Edinburgh,  depones,  that,  in 
the  afternoon  of  Monday  the  Ifith  of  Septem- 
ber 1745,  which  was  the  day  that  immeJiately 
preceded  that  upon  which  the  rebels  ealered 
.the  oitv,  the  deponent  was  in  the  Gohlamiiha- 
Jiall,  where  the  pannel,  and  a  good  many  ether 
•peepley  were  met  together ;  and  beard  two  or 
.three  of  these  who  were  prestat,  wImhb  the 
.pannel  puUioly  teini  aif hi  farp  $imm  ept- 


iik>n9  whether  it  was  preper  to  defend  the  town* 
or  not,  and  who  declined  to  explain  themaelves 
upon  that  matter,  observe  to  him,  that  if  the 
town  was  to  be  delivered  up,  proper  meaaurea 
ought  to  be  taken  for  preserving  the  arms  firom 
fiiliing  into  the  hands  of  the  reiwis.    And  bei%g 
interrogate  for  the  pannel,   whether  it  related 
to  the  government's  arms,  or  to  the  arms  of  the 
city  P  depones,  He  does  not  remember  any  dis- 
tinction was  made ;  or  further,  than  that  cbe 
arms  in  general  were  mentioned.    And  further 
saya.   That   this  obaervation    was  matle  by 
major  Thomas  Cochran   and  captain  Jaiuca 
Murray,  and,  as  the  deponent  thinks,  by  deaa 
of  guild  Ualliorn.    And  depones,  That  he  doca 
not  remember,  whether  any  thing  was  said 
further   u|ion   Uiat  aubject.     Depones,  That 
when  several  of  the  jpersons  present  had  de- 
clined to  give  their  opinion  as  to  defending  the 
town,  the  Provost  declared,  That  it  was  his 
opinion  it  oui;ht  to  be  defended  ;  and  that  they 
might  hope  for  lieuer  terms,  in  case  the  town 
were  at  last  to  lie  surrendered,  with  arms  la 
their  hamls.    That,  betwixt  three  and  four  in 
Ihe  afternoon,  while  the  depouent  was  at  thia 
meeting,  Mr.  Groset  came  in,  seut,  as  the  de- 
pouent believea,  from  the  lord  justice  clerk^  or 
some  other  person ;  and  made  an  ofier  to  the  pan- 
nel  of  an  hundred  dragoons,  to  assist  in  defend- 
ing the  city,  if  he  would  send  an  order  for  their 
eutering    the   aame.     To  which  the  pannel 
answemi,  He  would  sign  no  order ;  but  if  they 
came  in,  they  should  be  made  very  welcome. 
And  depones,  That  he  lefl  the  meeting,  and 
went  home.    And  being  interrogate.  Why  ha 
left  the  meeting,  when  the^  were  deliberating 
concerning  the  defence  oi    the  town  ?  saith. 
That  he  went  away  in  the  belief  that  the  town 
was  to  be  surrendered ;   induced  to  think  so 
from  tlie  dragoona  marching  eastward ;   and 
that  he  perceived  the  well-afiecled  in  the  towo 
had  a  jealousy  of  the  Provost ;  and  the  depo- 
nent likewise  perceived,  that  the  removal  of  the 
dragoons  had  made  people*s  spirits  sink.    De- 
pones, That  some  few  daya  before  the  rebels 
entered  the  town,  the  pannel  apoke  to  the  de- 
lionent  in  the  Parliament-close,  and  tokl  him, 
lliar,  as  the  volunteers  had  made  the  propooai 
of  bearing  the  charges  of  repairing  the  city- 
walls,  he  thought  it  was  proper  the  money 
should  be  immediately  advanced,  because  be 
doubted,  if  that  was  not  done,  it  would  in  the 
end  fall  upon  the  town.    To  which  the  depo- 
nent answered,  That  it  couM  not  be  expected 
they  oouki  advance  the  money  at  tliat  time. 
Further  saya.   That  Mr.  Alexander  Webster 
joined  them  at  this  conversation ;  and  the  pan- 
nel nsade  the  aame  proposition  to  Mr.  Webster 
that  he  had  made  to  the  deponent ;  who  made 
the  aame  return  as  the  deponent  had  done.  And 
being  interrogate  for  the  pannel.  Whether  tliis 
couversatk>B  related  lo  tne  reparation  of  the 
walls,  as  to  which  orders  had  been  given  by  the 
council  to  repair  the  aaaM%  and  iIm  reparatiea 
was  going  on ;  or  aa  te  aome  additiooal  fortifi- 
catioB,  whicb  had  been  proposed  by  tlie  volun- 
^   difMHi  nat  Im  kamwt  wiam  had 
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been  ffi^en  by  tbe  oovodl  for  reptirinif  tbo 
walls  before  that  ooDTeraation  hapiiened ;  bot 
that  this  coDYeraation  related  t»  the  expenee  of 
the  work :  but  whether  it  w»%  the  expenee  of 
the  reparation  of  the  walb,  or  of  aume  new 
projected  piece  of  fortification,  the  disponent 
cannot  be  poaitire. 

X.  Mr.  Joieph  Wiltianuon^  ad? ocate,  one  of 
the  principal  clerks  of  the  city  of  Edinburgh, 
depones,  That  he  was  present  at  a  meetinfj^  of 
aeveral  of  theburpressesof  tbecily  of  Edinbur^, 
upon  the  5th  September  1745 ;  when  it  was 
•greed,  that  a  petition  should  be  presented  to 
the  Lord  Provost,  fur  leave  to  such  of  the 
citizens  as  Khouldi  please  to  associate  themaelves 
aa  vohititeers  for  the  defence  of  the  city.  That 
accordingly  siu-h  a  petition  was  framed ;  and 
the  deponent  assisted  in  framinir  it.  And  the 
|iaper  marked  No.  5,  in  the  List  of  Huntings  sub- 
joined to  tlu>  libel,  being  shewn  to  him,  depones, 
Jt  is  tlie  same  fmmed  as  above ;  w  hich  wa<k  signed 
by  all  the  com|»any  preaent  that  night.  That  he 
did  not  see  this  application  offered  to  the  pannel 
the  next  day ;  but  had  occasion  to  converse  with 
him  on  the  subject  of  it  in  tb|  evening  of  that 
day ;  when  he  told  the  ^^nent,  that  he 
looked  npon  the  paper  aa  treasonable ;  anda^ked 
hia  opinion  thereanent.  To  which  he  an- 
swered, He  did  not  think  it  treasonable,  to  take 
op  arms  in  defence  of  the  king  and  the  coun- 
try, though  without  warrant,  tliere  being  a  sub- 
sisting rebellion  in  the  country.  Depones, 
That,  after  the  petition  was  approved  of,  he  was 
-present  at  making  a  draught  of  an  advertise- 
inent  to  be  inserted  in  the  news-papers ;  iu 
which  there  were  words  to  this  purpose.  That 
the  pannel  heartily  agreed  or  concurre<1  with 
the  desire  of  the  said  petition.  That  two  of 
the  company,  when  the  draught  was  made, 
were  sent  to  wait  upon  the  pannel  with  it.  That 
they  went ;  and,  when  they  returned,  reported 
the  draught  with  an  amendment  nukde  by  the 
pannePs  order,  by  dashing  out  the  words, 
*  heartily  agree  or  concur  ;*  and  putting  in  plaoe 
thereof,  ^  acquiesced  in  i'  and  that  he  heard  the 
said  report,  and  saw  the  said  amendment. 
Depones,  That  he  was  present  at  a  meeting  in 
the  New  Church  Isle,  upon  the  9th  September 
foresaid,  to  which  the  pannel  came,  and 
named  the  six  captains ;  and,  as  the  deponent 
remembers,  expressed  his  satisfaction  with  the 
seal  of  the  petitioners ;  but  in  what  terms,  he 
does  not  remember :  nor  did  he  himself  ob- 
serve any  contrary  or  disrespectful  behaviour  of 
the  pannePs  on  that  occasion,  though  he  heard 
others  talk  differently  of  it  Depones,  Tliat. 
upon  Wednesday  the  11th  September  foresaid, 
the  deponent  went  round  the  city- wall,  from 
the  Uristow  port  to  the  West  port ;  upon  which 
he  snw  but  four  or  five  men  working.  That, 
on  Friday  tliertalter,  the  13th,  he  was  desired 
by  several  of  his  bie  hren  voluntners,  to  remon- 
strate to  the  Provost  and  council,  that  the  repa- 
ration of  the  citywalta  was  carried  on  alowly  ; 
and  to  lay  before  tliein  some  proposals  that  were 
thutight  Decenary  for  that  purpose:  soncof 
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which  the  cooncil  agreed  to,  end  some  were  Ac- 
agreed  to :  bot  that  he  remembers  only  cbc  artioie 
disagreed  to,  relating  to  a  boose  ct  the  Potter^ 
row  port,w  bieh  was  proposed  to  be  taken  do  wD,cr 
so  built  up  as  not  to  infest  the  walls  at  that  port. 
That  the  deponent  and  the  pannel  bad  some 
warm  worda  with  reapect  to  the  works  foiag 
on  slowly  :  and  be  proposed  to  the  pannsi,  that 
bsilie  Hamilton  shooM  be  authorised  to  ever* 
see  these  works ;  hot  the  pannel  replied,  Tbad 
that  trust  was   already   committed  to  bailie 
Robert  Baillie.    Deponea,  That  he  was  not  pre* 
aent  wbeu  the  proposal  for  putting  arms  ooly  in 
the  hands  of  such  of  the  trained-banda  as  were 
well-affirated  to  the  government  was  first  made : 
but  some  time  after,  he  heard  the  same  proposal 
renewed  to  the  pannel ;  and  hia  answer  was.  He 
could  nut  think  of  distinguishing  or  discrioiiDat- 
ing  one  part  of  the  traine<l-banda  from  another. 
That  upon  Wednesday  the  11th  of  September, 
he  and,  he  thinka,  bailie  Wilaon  carried  a  pro- 
posal to  the  pannel,  to  search  for  anns  witbia 
and  in  the  neighbourhood  of  the  city  ;  and  be 
believes  a  former  message  bad  been  carried  Is 
the  pannel  for  that  effect.    That  the  pannel  an* 
swered.  He  was  willing  a  search  should  be  made 
in  the  neighbourhood ;  but  he  could  not  agree ta 
make  it  within  the  city,  becauae  it  would  create 
a  great  deal  of  confusion,  as  he  said.    Depones, 
That  he  was  not  at  the  general  meetinv  held 
in  the  New  Church   Isle,  upon  the  afternoon 
of  the  16th  of  Septemlier  ;   because  just  beibre 
it,  the  fire-beil  vias  rung,  which  was  tbesigiMl 
to  the  volunteers  to  repair  to  iheir  several  |*ost8; 
and  which  he  accordingly  did :  and  that  neitber 
before  his  re paiiint;  thither,  nor  while  lie  staid 
there,  were  tliere  any  orders  sent  h^'  the  pannel, 
to  the  volunteers  how  to  dispone  ul  tiiemselvet, 
so  far  as  he  knows  :    and  that  provost  Oruss- 
mond,  then  a  captain  of  one  of  the  companies 
of  volunteers,  having  representi-d  to  the  other 
officers,  that  no  carders  had  come  how  ihey 
were  to  dispose  of  themselvt'S,  KUirgeste«l,  that 
he  thought  it  was  proper,  siuce  ihey  g(M  their 
anna  from  the  government,  and  it  s«*eii.e<i  were 
not  to  use  them,  or  were  not  at  liberty  to  use 
them,  or  words  to  that  purpose,  that  theVekire  it 
would  be  proper  for  the»ii  to  rHurn  iheiu  to  the 
castle.  Upon  which  they  imineiliately  marched 
up  to  the  castle,  and  delivered  up  iheir  anns. 
And  being  interrogate,  how  long  he  thinka  tbcy 
might  have  been  at  the  alarm-post,  before  they 
marched  up  and  df'livered  the  arms ;  and  how 
the  volunteers  came  to  take  u|)on  them,  withont 
orders  from  the  pannel,  tlieir  colonel,  or  witbcnt 
knowing  that  they  were  to  receive  no  order,  Is 
deliver  them  up?    dt^pones,  Tliat  be  canosi 
precisely  tell  how  long  the  vdonteers  were  open 
tlie  alarm-post ;  ^lut  that  he  went  to  captaia 
(provoai)  Macaiily's  bouse,  whose  lieutenant 
be  was,  desiring  him  to  go  to  the  College-ysidf 
to  their  company  ;  that  after  going  tlunne,  and 
finding  the  company  was  gone,  they  wtunisd 
to  the  Lawn -market :   but  by  the  way,  the  de- 
ponent stepped  into  the  Gdwoiiths-ballv  wbere 
be  staid  hardly  so  muck  as  a  qoarter  ef  an 
boor:  that,  when  hacame  la  the  IjtwB-MBlGils 
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the  oomptnj  w«t  there :  and  tbml  there  were 
two  cbcits  of  amis  m  the  Cellcffe-yaniSy  and 
the  carts,  carters  and  horses,  whtoi  liad  brongfht 
them,  standiiis' by,  without  so  ranch  as  a  cen* 
try ;  which  Mr.  Mscaulay  and  he  insisted 
tliey  should  carry  back  again ;  but  which  the 
carters  refused  at  first  to  do:  and  an  officer, 
who  came  from  the  castle,  also  declined  to  hare 
it  done ;  because  his  orders  were  to  leave  them 
there :  and  what  betwixt  persuading  the  officer 
to  allow  them  to  be  carried  back,  and  threaten- 
ing the  carters  to  yoke  their  horses  to  carry 
them,  which  at  length  was  complied  with,  a 
good  deal  of  time  was  spent :  and  when  the 
arms  were  delirered  into  the  castle,  it  began  to 
be  duskisb.  And  to  the  latter  part  of  the 
abore  interrogatory,  depones,  That  about  the 
time  that,  without  command,  the  rolunteers  de- 
lirered up  their  arms,  it  was  whispered  by 
aeverals  among  tliem,  though  he  himself  did 
not  say  so,  that  they  were  betrayed ;  and  they 
would  be  cut  in  pieces,  without  doing  any  good 
service :  but  the  public  reason  gtren  as  shore 
was,  that  they  had  got  no  orders,  and  had* no 
reason  to  expect  any.  Depones,  that  one  part 
nf  the  proposals  made  by  the  deponent  to  the 

Cnnel,  was  in  relation  to  bringing  in  long 
Iders  in  the  suburbs  of  the  town  ;  to  which 
the  pannel  agreed,  and  said,  he  would  issue 
orders  accordingly.  He  does  not  know  if  such 
orders  were  given  or  not ;  but  he,  upon  appli- 
cation to  the  bailie  of  Potter-row,  and  by  his 
warrant,  seized,  and  brought  into  the  town, 
flcferal  long  ladders,  about  fourteen  or  sixteen, 
from  the  Potter -row,  and  thereabouts,  upon  the 
16th  September. 

XI.  Sir  Robert  Dickton^  of  Carberry,  bart. 
depones.  That  in  the  evening  of  Sunday  the 
IMh  September  1755,  he  came  to  the  city  of 
£dlnbui^h  upon  the  head  of  150  volunteers  from 
Inveresk,  Musselburgh,  and  the  neighbour- 
hood, according  to  the  report  of  Daniel  Mat* 
thison,  an  old  serjeant,  who  had  drawn  them  up 
to  number  them.  That  he  acquainted  the 
l^inel  that  night  about  ten  o'clock,  that  he  had 
inarched  these  volunteers  to  assist  in  defence 
«f  the  city  under  his  command  against  the 
rebels ;  and  desired  that  the  panuel  might  fur- 
nish him  and  them  with  arms  for  that  purpose. 
That  the  deponent  met  with  a  ao  and  so  recep- 
tion ;  that  is,  not  such  as  he  expected :  for  that 
he  did  not  thank  him  for  bringing  in  the  men, 
hut  carried  him  into  a  room  in  Mrs.  Clarke's 
bouse,  where  there  were  several  of  his  acquain- 
tances. That  the  pannel  said;  it  was  too  Isle 
to  give  out  arms  to  them  that  night,  but  that 
they  shouM  have  them  next  morning.  That 
the  pannel  ordered  a  refreshment  for  ue  men  ; 
and  tbev  were  quartered  in  the  New  Church 
Isle,  liiat  no  arms  were  delivered  to  them 
aext  morning.  That  the  deponent  applied  to 
the  pannel  on  the  MondaT  morning  for  arms ; 
mid  he  answered,  they  shouki  have  them  by 
Bhie  o'ckick:  bnt  they  were  not  then  delivered; 
and  the  omo  staid  in  the  town  till  ahont  mid- 
4ay>  Monday ;  aod  ka  baUflfWiPWl  tlMi  bonie. 


Bnt  that  an  hoar  after  the  deponent  had  been 
with  the  pannel  that  nsoming,  he  desired  bailie 
Lindsay  of  Musselborgh  to  go  to  the  pannel, 
and  inquire  for  the  arms ;  for  he  the  deponent 
would  not  go  near  him  again.  That  when  the 
deponent  talked  with  the  pannel  that  morning, 
he  the  paunel  proposed  to  the  deponent,  that 
his  men  he  bad  brought  to  town  should  inlist 
in  the  Edinburgh  regiment 

XII.  Gavin  Homilton^  bookseller,  and  late 
one  of  the  bailies  of  Edinburgh,  depones,  That 
he  was  desired  by  some  of  the  meeting  which 
had  formed  and  presented  the  petition  to.  the 
pannel  and  council  of  Edinburgh,  in  relation 
to  the  assocmtion  of  volunteers,  to  meet  with 
them,  to  talk  on  that  subject,  on  the  evening 
of  the  6th  of  September  1745.  That  the  pan- 
nel declined  going,  upon  account  of  his  being 
tired  going  round  the  walls  of  the  city,  with 
this  de|ionent,  the  deceased  Mr.  Colin  Mac- 
laurin,  and  several  others.  And  the  deponent 
replied,  that  the  gentlemen  of  that  meeting 
positively  expected  him  there.  To  which  the 
pannel  made  no  reply ;  but  he  understood  the 
pannel  went  to  lim  meeting,  though  he  the  de- 
ponent was  not  tme.  -  Depones,  that  afler  the 
council  of  Edinburffh  had  ordered  the  city- 
walls  to  be  repaired  in  September  1745,  this 
deponent  upon  the  6th  of  September  walked 
round  the  whole  of  them  with  the  pannel. 
That  on  the  7th  of  September,  he  again  went 
to  visit  the  said  work  ;  and  found  but  nine  mea 
working  at  that  work,  although  he  expected  to 
have  seen  two  or  three  hundretl;  and  that 
meeting  with  deacon  Mack,  wlio  had  the 
charg^  of  the  workmen,  he  asked  the  deacon, 
how  it  came  there  were  so  few  people  em- 
ployed in  the  said  reparation  ?  And  he  thinks 
the  deacon  answered  him,  thst  the  pannel  had 
told  him,'  that  unless  he  had  a  more  special 
warrant  for  his  work,  he  might  get  it  for  his 
payment.  That  that  very  da^ ,  this  being  com- 
plained of  in  council,  that  the  work  was  car- 
ried on  very  stowly,  the  deacon  obtained  a 
noKMre  special  warrant  for  making  reparations  of 
the  walls,  and  obtained  press-warrsnts  against 
workmen.  That  the  next  day,  being  the  8th 
of  September,  he  again  made  the  round  of  the 
walls,  and  found  only  fourteen  men  at  woiic. 
That  several  complaints  were  made  of  the  slow- 
ness of  the  work  to  the  deponent,  and  several 
others  of  the  council.  But  the  deponent  knows 
not  whether  any  such  complainta  were  made 
to  the  pannel.  Depones,  that  when  the  repa- 
ration of  the  walls  was  first  proposed,  the 
pannel  objected  to  K,  on  account  of  the  ex- 

SNice,  and  the  lowness  of  the  town's  funds^ 
ut  the  deponent  recovered,  from  haiUe  Hope, 
he  thinks,  the  account  of  the  like  expence 
which  was  incurred  in  the  year  1715,  amount- 
ing to  but  about  SOO/.  or  dOO/.  That  this  ob- 
jection was  dropped,  and  the  work  begun. 
That  he  knows  nothing  of  the  proposal  that 
was  made  ta  the  pannel,  for  getting  sailors  ex- 
pert in  j§fUttnery  to  serve  the  eity-cannon ;  bnt 
aone  tHM  mrhahcMdof  thatprofasal,  b* 
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■aw  upon  tbe  council-table  a  letter  l>iiif  from 
tbe  ctminiaDder  of  tbe  Ursula,  one  of  ha  ma- 
jesty'ti  sbips,  aUdresfed  tolbe  paaoel,  acquaint- 
iuff  liiiii,  that  be  bad  uo  eunneri  to  spare  for 
the  service  of  tbe  city.  Aod  tbe  deuooent  sup* 
|H»fte$  that  tbis  was  an  ansjwer  to  a  letter  wrote 
by  the  pannel  deinaodingf  gfunners.  DefHioes, 
ibat  be  himself  maile  a  proposal  to  the  pautiel^ 
for  layini]^  aside  the  trained- bands  from  tbe 
aerriee  of  tbe  city,  because  be  believed  there 
were  too  mauy  flisaifecled  to  the  gciv-erument 
amoii:;st  tbeui.  I'hat  the  pannel  rejected  it ; 
and  said,  be  would  utund  for  tbe  honour  of  tbe 
trained 'bands.  JiPiNtnes,  that  some  volunteers 
came  from  tbe  neiksbbourbnod  of  31  ussel burgh, 
lialkeitb,  and  other  adjacent  places,  on  tbe 
loth  of  SSeptembiT  ;  and  that  the  deiionent  bad 
occasion  to  meet  with  Dr.  Tait,  just  as  be 
parted  with  the  |>aonel :  That  the  ductur  com- 
plained, that  tbe  poonel  bad  used  him  nni^rUly^ 
and  was  in  a  passion  at  him,  for  no  other  rea- 
son, as  be  said,  but  for  briuKint;  in  bi^  men. 
J>e|Kmes,  that  at  a  r4>uncil-nieetifit;  upon  tbe 
16th  Scptembrr  1745,  in  the  (joldsmitbs- ball, 
lit*  saw  a  petition  sitfued  by  several  of  tbe  inha- 
bitants of  EdiDbun&h,  and  particularly  by  some 
of  his  own  acquaintances,  (whom  he  cbided  for 
having^  sifjrned  it)  iloMriuif  a  grneral  oieetinif 
to  be  called,  to  consider  what  was  proper  to  be 
done.  That  he  doi*s  not  know  bow  tbe  said 
petition  catue  in ;  nor  does  be  remember  whe- 
ther it  was  read  or  not ;  nor  can  he  say,  that  it 
was  presented,  or  put  in  the  bauds  of  tbe 
paooel,  thou^jfh  he  f.aw  it  in  his  hand.  And 
tbe  paper,  marktd  N".  8,  in  tbe  List  sub- 
joined to  the  criminal  letters,  beinfl:  exhibited 
to  the  deponent,  dr nones,  it  is  the  same  which 
he  saw  on  the  table  in  the  Goldsmiths- ball, 
and  in  the  pannePs  hand.  That  the  meeting 
in  the  Goldsmiths- ball  soou  broke  up,  and  an- 
other was  immc«liately  bold  in  the  New- 
Church  Isle;  at  bfttli  which  tlie  pannel  pre- 
sided. That  in  this  last  meetinur,  there  was  a 
great  deal  of  confusion ;  tbe  petition  was  a|fain 
talked  of ;  but  he  dots  not  remember  it  was 
read.  And  it  was  under  the  consideration  of 
that  meeting,  whether  tbe  town  should  lie  de- 
fended, or  delivered  up  to  the  reljels  ?  and  the 
tiir  ifrreatfY  number  of  tbe  uieetiuir  were  for  the 
latter.  It  was  also  under  cuusideiation,  if 
some  dragoons  should  be  biuught  into  the 
town  for  the  defence  of  the  city,  in  conbii-queure 
of  offers  to  that  purpose,  beverally  made  by 
Mr.  Groset,  and  Mr.  Lindsay,  secretary  at  %vaf ; 
but  the  cry  of  the  ;feneraTity  was,  No  Dra- 
goons, No  Dragttons :  and  he  iieard  the  |>annel 
repeat  these  words,  *  No  Dra£;onDS  ;*  but  whe- 
ther as  bis  own  opinion,  or  as  tbe  sense  of  tbe 
meeting,  he  cannot  say :  But  the  meeting 
rested  in  that  opinion.  That  in  tbe  same 
meeting,  the  dvoonent  proposed,  that  tl;e  arms 
•f  the  city  should  be  secured  in  tl:e  castle,  since 
tbe  meeting  had  resolved  not  to  delend  it ;  and 
the  fiame  proposal  also  comprehended  the 
king's  arms  then  in  it:  which  proposal  the 
pannel  repeated  to  the  meeting,  as  coming 
from  tbe  dlepoDcnt ;  aad  jt  was  agiefld  to.    But 


allerwardsit  being  moved,  and  insisted  oa,  thn^ 
if  tbe  anna  were  delivered  into  the  castle,  ibcj 
could  expect  no  capitulation  or  terms,,  the  re- 
aolution  of  debvering  tbcm  into  the  castle  was 
altered.    After  which,  such  of  tlic  metnbera  of 
the  council  as  were  in  the  meeting,  weut  tn 
the  Goldsmiths- hall ;  where,  and  in  tbe  coun- 
cil-chamber, they  remained  all  uigbL      De- 
pones, that  at  the  noeetiug  in  tbe  Guldsmitba- 
ball,  before  that  in  the  New- Church  Isle,  and 
at  the  said  meeting  in  the  New-Cb^rcb  Isle, 
there  was  an  oiler  of  dragoons  made  to  the  pan- 
nel twice,  once  by  Air.  Groset,  and  another 
time  by  Mr.   Lindsay,  secretary  at  war;  to 
one  of  which  (he  thinks  it  was  to  Mr.  Lindsay, 
in  the  New- Church  Isle,  who  pressed  tbe  ofo 
much  u|ion  the  pannel)  be  answered,  if  the 
commanding  oificer  would  send  in  dragoona,  he 
might  ilo  it ;  but  be,  tbe  (lannel,  would  give 
no  orders  for  that  purpose.    The  other  oflCpr 
by  Mr.  Gntset,  which  ne  also  pressed  much, 
and  « hioh  the  de|Kiuent  thinks  was  tbe  first, 
being  made  in  tbe  Gtddsmitbs-ball,  the  pannel 
refusetl   to  accept  of.      Depones,  that  at  tbe^ 
mectmir  in  the  New-Churcli  Isle,  there  was  a 
letter  from  tbe  Pretender's  son  brought  in,  in 
what  manner  he  knows  not,  further  than  it  was 
said  to  Ins  hande<l  in  from  the  door :  And  the 
first  time  lie  saw  it,  was  in  tbe  bands  of  deacop 
Orrock ;  who  broke  it  open,  and  looked  at  the 
subscription,  and  was  g«Nng  to  read  it ;  but  a 
cry  being  made  against  remling  it,  tbe  mem- 
bers of  tlie  council  insisted  it  should  not  be 
read ;  and  the  pantiel  forbid  it  to  be  read. 
And  it  was  not  read  at  that  time ;  but  it  waa 
read  in  the  Goldsmiths-ball,  to  which,  as  said 
is,  the  pannel  and  the  council  retired.    Thai, 
njiou  reading  tbis  letter,  it  was  pn»posed  what 
kind  of  answer  alioidd  be  made  to  it:  And  it 
was  moved,  that  the  advice  of  tbe  aaseasors 
should  be  taken  upon  it.    That  they  were  ac- 
cordingly sent  fur ;  but  none  of  them  were  ip 
town,  except  Mr.  Patrick  Ilaldane;  who  came 
down  to  them  a  little,  but  declined  to  give  any 
advice.    And,  in  explication  of  what  he  has  ai« 
I  eady  said,  depones,  that  the  motion  for  send- 
ing for  I  be  assessors,  arose  upon  a  proponl 
ubich  bad  been   made,  that  the  city  slionld 
capitulate  or  surrrn«!er  u|>on  terms ;  and  that 
tbe  pannel  having  asked  at  several  of  tbe  cpuu- 
i:il,  if  they  would  go  and  capitulate,  which 
they  declined  to  dt> ;  it  was  tlien,  or  about 
that  time,  that   the   motion  for  taking   the 
advice  of  tbe  assessors  waa  made.    That  Air. 
Maldaue  was  sent  fur,  and  came ;  and  then 
one  of  these  two  things  v^as  proposed  to  Mr. 
Ualdane  to  give  his  advice  upon,  either  what 
wss  proper  to  be  done  in  tlie  present  junctuns 
in  general,  or  what  should  be  done  in  relation 
to  answering  tbe  said  letter,  he  does  not  re- 
member which :  to  which  lie  thinks  Mr.  Hal- 
dane  said.  These  things  are  too  difficult  for 
me  to  give  any  opinion  of;  and  th(*reunon  rose 
from  his  seat,  and  walked  off;  but  does  not 
remember  if  tbe  letter  was  read  or  shewn  to 
Mr.   Ilaldane.     That  alierwards  tbe  pannel 
ebenged  the  teriv  <|f  hie  j^i^epoMbi  aiid  n^- 
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gested,  thit  it  might  be  proper  to  send  ool 
some  of  their  number,  to  ipiiii  time:  and  a 
committee  of  the  coaocil  of  four,  was  appointed 
to  go,  whereof  the  deponent  was  one ;  and 
4faeir  instructions  were,  to  caH  only  for  sucli  of 
the  gentlemen  in  the  rebel  army  as  they  were 
acquainted  with;  and  to  propose  to  them,  if 
they  would  send  some  of  tneir  number  into  the 
city,  to  tell  what  they  proposed  to  have  done ; 
•ud  to  assure,  upon  the  part  of  the  pannel,  such 
M  should  be  sent  in,  that  they  should  be  al« 
lowed  to  return  safely.  That  the  said  depu- 
tation aecordinj^ly  went  out ;  and  the  pa|ier, 
narked  N*  S.  signed  and  sealed  by  John  Mur- 
ruT,  the  Pretender's  son's  secretary,  now  ex- 
hibit and  shewn  to  the  deponent,  was  gri^^n  to 
bim,  as  the  answer  to  the  first  deputation; 
which  he  refers  to  as  part  of  his  deposition. 
That  the  deponent  havine*  given  in  this  paper, 
M  the  report  of  the  said  deputation,  it  was  ob* 
jected  to  it,  that  it  could  not  be  agreed  to  by 
the  council ;  and  John  Coutts,  then  one  of  the 
oouncillors,  and  late  proYost  of  ihe  city,  said, 
tjhikt  it  was  impossible  to  agree  to  it ;  and  that 
they  must  send  back  sgaiii  another  deputatinu, 
tpsee  and  get  better  terms.  Depones,  that, 
when  he  returned,  he  was  told  by  some  mem  • 
hers  of  tlie  connci),  that  sir  John  Cope,  with 
tfie  fleet  in  which  the  troops  under  his  C(>m- 
mand  were,  were  arrived  at  Dunbar.  That 
then  it  was  proposed,  that  a  fresh  deputation 
luig^tbe  sent  to  obtain  better  terms;  which 
w«8  agfreeil  to.  The  de|)onent  was  proposed 
to  be  one  of  the  deputies;  but  refused  it,  and 
very  soon  thereafter  lefl  the  council :  but  be 
irade*'Stood,  that  a  deputation  of  four  did  go, 
and  was  told  so  by  one  of  the  deputies ;  and 
aaw  the  paper  marked  N^  3,  mentioned  in  the 
List  of  Writings;  which  was  the  result  of  that 
pecond  deputation.  Depones,  that  of  the  city- 
arms  there  were  between  1,300  and  1,400  fire- 
Jocks  and  bayonets ;  about  a  hundred  of  wifich 
jDumber  were  in  bad  condition.  Depones,  that 
after  the  pannel,  and  the  deponent,  with  the 
otiier  members  of  council,  retired  out  of  the 
New  Church  Isle  to  Goldsmiths- hall,  or  Laigh 
eooncil- house,  he  was  deputed  by  the  pannel, 
and  the  other  councillors,  to  wait  of  the  Lord 
iostice-Clerk,  that  he  might  give  his  advice, 
•ither  to  the  council,  or  to  as  many  of  them 
|ia  should  wait  upon  him,  what  it  was  proper 
for  them,  at  that  juncture,  to  do ;  and  others 
at  the  same  time  were  appointed  to  cany  the 
tame  message  to  the  Lord  Advocate  and  Soli- 
citor for  the  time.  Tlie  deponent  went,  in  obe- 
dience to  this  order ;  but  before  be  had  gone  a 
little  way  from  the  Goldsmiths- hall,  be  re- 
ceived Certain  information,  that  the  Lord  Jus- 
tice-Clerk had  left  the  city ;  which  he  re- 
ported to  the  pannel,  and  the  council,  in  the 
Oohl«miths-hall.  And  depones,  that  the  same 
Answer  with  respect  to  the  then  Lord  Advocate 
md  Micitor,  was  returned  in  the  deponent's 
hearing,  that  tliey  had  left  the  town. 

XIII.  John  1Fi6o»,  merchant,  fend  late  one 
cf  Ihc  haiKet  of  Edinbiirgh,  deponcf,  That, 


upon  a  Saturday  towards  the  end  of  August, 
the  deponent  was  premised  by  several  of  the 
burghers  to  go  to  the  Provost,  and  complain, 
that  nothing  was  a-doing  for  the  defence  of 
the  city,  notwithstanding  that  it  was  then  oer« 
tain  that  the  Pretender's  son  was  landed  in  the 
north,  and  on  his  march  southwards.  That 
the  deponent  accordingly  went  the  same  day ; 
and  for  the  above  reasons  proposed,  tliat  the 
Provost  should  forthwith  call  a  meeting  of  the 
old  and  substantial  burgesses  of  the  town. 
That  the  Provost  at  first  received  the  proposal 
with  a  little  laugh ;  but,  af^er  reflection,  agreed 
to  it.  That  the  deponent  proposed  that  the 
meeting  should  be  called  that  same  night ;  but 
the  pannel  said,  the  burghers  would  be  gone  to 
their  diversions,  and  would  not  be  got  toge- 
ther. To  which  Ihe  dcponeut  answered,  that 
no  time  was  to  be  lost ;  and,  if  the  meeting 
was  not  called  that  uigiit,  it  should  be  early 
Monday  morning.  That  the  deponent  at  the 
same  time,  told  the  psnnel,  that,  during  the 
rebellion  in  the  year  171S,  the  town  of  Glas- 
gow had  raised  a  regiment  of  500  men,  and 
he  was  snre  that  the  ^ity  of  Edinburgh  could 
raise  1,000 ;  hut  the  pannel  seemed  to  laugh 
at  the  proposal,  believing  that  money  could  not 
be  got  to  pay  them ;  and  said  to  the  deponent. 
You  remember,  John,  that  upon  a  certain  oc- 
casion, we  could  not  raise  a  small  sum  for  a 
particular  purpose  ;  and  how  do  you  imagine 
we  should  be  able  to  maintain  1,000  menf 
Ue  added  further,  That  they  could  not  raiat 
such  a  body  of  men,  without  being  guilty  of 
treason,  unless  they  had  the  king's  sign -ma- 
nual. To  which  the  deponent  answered,  That 
he  knew  that  very  well ;  but,  if  that  were  ap- 
plied for,  it  might  be  got.  Depones,  that  tiic 
meeting  of  the  inhabitants  was  not  called  till 
the  Tuesday ;  and  then  it  was  held  in  one  of 
the  church  isles,  where  two  or  three  hundred 
burgesses  were  present,  and  the  same  proposal 
was  again  made  of  raising  a  regiment  of  ^,000 
men ;  and  several  other  proposals  were  made 
for  putting  the  city  into  a  posture  of  defence^ 
Tliat  the  pannel  did  not  aeem  to  oppose  any  of 
these  proposals.  That  it  was  agreed  by  the 
meeting,  to  apply  to  the  crown 'lawyers  to 
procure  his  majesty's  sign-manual  for  raising 
the  regiment;  aniTalso,  to  take  their  opinion 
concerning  certain  volunteers  who  oflfereo  their 
service.  Depones,  that,  in  that  meeting,  the 
pannel,  who  presided  in  it,  directing  his  dis- 
course to  the  deponent,  said,  in  a  jocular  war, 
John,  this  is  your  meetinsf.  To  which  the 
depon«Hrt  answered,  My  lonT,  I  am  m>t  ashamed 
of  it.  De|iones,  That,  after  ti.e  said  meeting, 
a  petition  was  drawn  up,  to  be  signed  by  such 
of^  the  inhabitants  as  were  so  disposed  ;  pray* 
ing  the  maffistratea  and  council's  allowance  te 
associate  themselves  as  volunteers  in  defence 
of  the  city ;  and  several  different  copies  of  the 
same  petition  were  left  in  the  New  Church 
Isle  to  be  wfntA^  from  time  to  tfrnc,  by  such 
of  the  inhabitanta  as  inclined :  and  the  petition 
in  the  clerk's  hands,  now  shewn  to  the  depc- 
MOt,  bciog  the  5th  in  the  List  ef  WiitiDga  fluh- 
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joined  to  the  criminal  letters,  Is  the  petition 
that  was  signed  by  this  ileponent.  Tliat,  when 
they  had  (pot  about  200  subscriptions,  a  coni- 
mirtee  of  toyr  or  five  of  them  were  sent  to  the 
pannel,  to  desire  he  would  be  pleased  to  name 
their  officers:  that  the  deponent  and  bailie 
Nimmo  were  two  of  those  who  were  sent: 
that  they  thought  the  paunei  was  rery  dilatory 
in  namiofir  their  officers.  That  the  deponent 
bimself  applied  two  or  three  uifi*erent  times  to 
him  fur  that  purpose  ;  and  several  days  inter- 
fened  betwixt  tlie  first  application,  and  his 
naming  any  of  them ;  and,  at  last,  he  named 
tlie  captains,  and  allowed  them  to  name  their 
Cuba  Item  <<:  but  it  was  then  but  about  ten  days 
boiore  the  rebels  ^t  possession  of  the  town. 
And,  beinif  interrogate  for  the  pannel,  de- 
pones, that  lliev  had  several  meetiugs  in  the 
ciew  Church  Isle  with  tlie  pannel;  and  he 
doubts  not  but  the  pannel  may  hare  named  the 
captains  ou  Saturday  the  7th  of  September, 
I  hough  the  deponent  cannot  be  certain  of  the 
day  of  tlie  week  or  month  ;  bat  is  sure,  that 
a  list  had  been  uriven  to  the  pannel,  out  of 
which  he  might  name  these  captains,  five  or 
•ix  days  before  he  named  there.  And,  being 
fun  her  interrogate  for  the  pannel,  depones, 
that  it  was  uniTerstood,  that  the  fiel' I -officers 
were  to  be  named,  not  from  among  the  volun- 
teers themselves,  but  proper  persons  to  be 
fuuiid  who  were  more  slcilled  in  military 
afiairs.  I>c|MM)es,  that  there  were  many  com- 
plaints, that  the  reparation  of  the  town- walls 
went  ou  very  slowly ;  and  particularly  remem- 
bers, that  that  part  of  the  wall  which  seenaed 
moiit  dangerous,  to  wit,  at  the  College  Kirk, 
and  from  the  New  Port  to  Leith  Wyod,  was 
not  repaired  or  barricaded  till  Monday  the  16th 
of  September,  the  very  day  before  the  rebels 
entered  the  town :  and  the  deponent,  on  Uiat 
Monday,  went  to  the  council  himself,  and 
complained,  and  got  pro|)er  warrants  to  press 
workmen ;  one  whereof  was  signed  by  bailie 
Robert  Bail  lie,  and  another  of  the  volunteers 
Kot  a  warrant,  signed  by  bailie  Mansfield. 
That  bailie  Robert  Baillie  was  the  second 
bailie  that  year ;  and  the  second  bailie  is  called 
The  Bailie  of  .the  Public  Works ;  because,  by 
his  office,  he  has  the  oversight  of  these  works. 
That  the  deponent  had  several  times  com- 
plained to  the  pannel,  and  others  of  the  magis- 
trates, that  these  works  went  on  very  slowly  ; 
and  particularly  remembers,  thst  he  once  com- 
plained to  the  pannel  himself  on  that  account; 
and  the  pannel  answered,  that  he  had  given 
orders  to  bailie  Baillie  about  the  works,  and 
power  to  press  workmen.  But  depones,  that 
about  that  time  the  election  of  Ihe  deacons  was 
going  on,  which  happened  upon  a  Saturday ; 
and  then  the  work  went  much  slower  on  than 
at  other  times ;  and  the  trades- pe«>ple  were  so 
taken  up  about  their  elections,  that  the  depo- 
jDent  believes  it  was  hardly  in  the  power  of  the 
pannel  or  magistrates  to  get  the  tradesmen  to 
work.  And  being  further  interrogate  for  the 
pannel,  whether  that  part  of  the  wall  above 
deponed  upoD|  at  the  College  Kirky  and  from 
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the  New  Port  to  Leitfa  Wynd,  was  not  to  far  te- 
paired  before  the  16th  of  September,  that  the 
lireaches  were  made  up,  and  the  parapet  built, 
so  that  nothing  was  wanting,  but  the  barricad- 
ingihe  ports?  Depones,  Tuat  itwaa  another 
pei-sun,  and  not  the  deponent,  who  wai  em- 
ployed to  see  that  part  of  the  repairs  made  oo 
the  Idtli ;  and  tlierefore  tlie  deJMmeot  cannot 
with  certainty  answer  the  question :  Irat  knowa^ 
that  these  ports  had  not  been  barricatied  an 
some  of  the  other  ports  of  the  town  bad  bees 
(which  was  all  the  deponent  meant  in  thefiinncr 
part  of  his  oath  on  this  article) ;  and  knows  that 
a  great  many  hands  were  got,  and  a  great  deal 
of  work  done  that  day ;  and  the  tradesmen 
thennselves  said,  that  they  had  done  more  that 
day  than  for  some  days  before.  Depones,  That 
the  deponent  was  present  at  a  meeting,  that  se- 
veral of  the  burghers  in  town  bad  with  the 
pannel  in  the  boose  of  Mr.  Wilson  tavcmer  in 
Edinburgh ;  and  which  meeting  was  beM  in 
consequence  of  a  request  made  by  some  of  these 
burghers,  that  the  pannel  should  meet  with 
them.  And  there  were  present  at  the  nieetiag 
a  good  number,  the  deponent  cannot  be  po- 
sitive how  many  ;  but  there  were,  he  thinks, 
twenty,  or  thirty,  or  forty  of  them.  And  that 
meeting  desired  of  the  pannel,  that  be  would 
discriminate  the  trained  bauils  one  from  ana* 
ther,  and  put  arms  only  in  the  hands  of  aveh 
as  were  auown,  by  the  oM  burgtiers,  to  he 
well-affected  lo  the  government:  not  the  pan- 
nel said.  That  tliat  was  too  delicate  a  point  fer 
him  to  meddle  with.  Aud  being  intorrngala 
for  tlie  ^pannel,  depones,  lie  knowa  nothing 
of  that  proiMMars  being  made  to  the  counoil 
Depones,  That  he  knows  there  came  in  aeveial 
volunteers  from  Musselburgh  aud  inveresk 
along  with  sir  Hobert  Dickson  ;  and  another 
body  of  volunteers  from  Dalkeith,  under  the 
command  of  Mr.  Lewis  Douglas  advocate, 
and  Dr.  Tait.  That  the  ileponeot  knows  no- 
thing of  their  reception  by  the  pannel,  furtbcc 
than  that  the  body  that  came  from  Dalkeith, 
on  Saturdav  tlie  I'lth,  were  Uidged  in  the  high 
school,  and  ordered  to  keep  guard  at  the  high 
school  yards ;  but  were  not  joiued  to  any  other 
body  of  troops  till  Monday  at  2  o'clock  afWc- 
noon,  that  the  deponent  went  to  the  paond^s 
house,  aud  pro|K>sed  that  they  shoukl  be  joined 
to  some  other  company  :  and  the  pannel  de- 
sired him  to  join  them  to  any  corps  that  be 
thought  proper ;  and  the  deponent  accordiogly 
joined  them  to  that  comiwoy  of  volunteers 
whei-e  he  himself  served,  and  which  waa  com- 
manded by  sir  George  Preston.  Depones, 
that  in  the  ai'tenioon  of  Monday  the  16th  of 
September,  as  the  deponent  waa  keeping  goaid 
at  the  Netherbow  port,  he  waa  informed,  that 
there  was  to  be  a  meetingof  tbeinhabitanta  in  the 
New  Church  Isle;  and  it  was  reported  that  the 
town  was  to  l»e  delivered  up :  upon  which  the 
deponent  asked  leave  of  his  captain,  fir  George 
Preston,  to  go  to  see  what  waa  doing.  That 
the  deponent  came,  and  found  the  pannel,  and 
most  of  the  magbtrates,  whb  acveral  of  tlis 
inhabitaaU,  in  Goldsmithi-haU.    Thai  the  d^ 
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pOMot  wmA  to  the  fwniiely  What  are  jrou  a*fro- 
iBf  to  ^fc  up  the  town,  when  we  hare  1,300 
men  ia  anna,  that  are  ready  aocl  willinf 
tQ  defeod  it  la  the  utmost  ?  To  which  it  waa 
anawered,  either  by  Mr.  Leader  the  sur^^eoD^ 
oi'  by  Mr.  Orrook,  Yoar  champion  Mr.  WiU 
JiamaoB  has  fpven  up  the  defence  of  the  lowo  ; 
and  do  yoa  pretend  to  bold  it  oot?  Tbe  depo- 
Deat  replied,  that  he  would  oot  beliefetbat, 
unleaa  he  had  it  from  Mr.  Williamson*a  own 
month ;  for  none  but  a  coward,  or  a  Jacobite, 
would  giro  it  up.  Upon  which  Mr,  William* 
aeu  appeared;  and  said,  He  was  willing  to 
bold  it  out  to  the  utmost,  if  his  men  would 
stand  by  him  ;  but  that  be  had  not  above  ten 
or  iwelTeteen  that  appeared  where  they  sbonld 
base  beea.  And  the  deponent  says,  Mr.  Wii- 
liaawon  waa  lieutenant  to  a  oompany  of  Edin- 
burgh volunlsers.  That  be  knows  not  what 
tbe  number  of  that  company  was ;  but  tliat  he 
believes  it  was  fifty,  sixty,  or  seventy  men. 
That  tlie  deponent  then  asked  the  pannel, 
What  he  was  resolved  to  do  ?  And  he  said, 
That  he  would  take  tbe  advice  of  his  brother- 
burgesses.  That,  about  this  time,  Mr.  Groset 
oame  into  tbe  meeting  with  a  message  from 
some  of  tbe  crown-lawyers,  oflKning  tbe  dra- 
gaoaa  far  tbe  defence  of  the  city,  if  tbe  Pro- 
voel  would  onler  them :  And  tbe  pannel  au- 
awercd.  That  he  would  give  no  onlers ;  hut 
that,  if  tbey  were  sent  in,  he  would  receive 
them.  Depones,  That  Mr.  Laurence  Dunda% 
being  in  the  aneetiug,  inaisted,  that  the  pannel, 
•a  proveet,  should  give  the  orders  for  bringing 
them  in :  That  the  pannel  repeatsd  his  former 
aoMver ;  and  Mr.  Dundee,  or  aome  one  of  the 
meeting,  said,  That,  if  he  refused,  he  behoved 
to  anawer  for  it,  if  tbe  town  waa  given  up. 
Depones,  That  the  deponent  was  onlered  by 
tbe  pannel  to  bis  post  at  the  Netherbow  ;  and 
that  inatant,  or  in-a  very  little  time,  the  fire- 
beli  mag ;  ao  that  the  deponent  was  not  pre- 
•ent  at  the  meeting  in  the  New  Church  Isle. 
Deponea,  That,  upon  tbe  deponent's  return  to 
the  Netherbow,  he  acquainted  air  George  Prea- 
tOB  of  what  bad  passed  ;  who  thereupon  im- 
mediately If  A  him,  to  go  to  tbe  meeting ;  and 
did  not  return  for  half  an  hour,  or  an  hour  $ 
during  which  time  the  deponent  knew  nothing 
of  what  was  doing.  That,  upon  air  George^ 
return,  be  ordered  the  deponent,  and  the  rest 
ef  tbe  oompany,  and  another  company  also 
qpon  guard  there,  to  march  to  the  sJamn-post, 
wwch  was  in  tbe  Lawn-market.  That,  when 
tbey  came  to  the  Cross,  they  got  notwe,  that 
the  other  companies  of  volunteers  had  gone  to 
the  castle,  and  delivered  up  their  arras ;  and, 
when  they  came  to  the  akMrm-poet,  Anding 
90Ba  of  the  volunteers  there,  they  also  marched 
«p  to  tbe  caatle,  and  delivered  up  their  arms ; 
nod  thinks  it  was  tb^n  about  sun-setting.  De- 
pones, That  the  1.300  armed  men  that  be 
mentioned  to  the  Provost,  as  above  deponed, 
wece  composed  of  the  city -guard,  tbe  £din- 
borgb  regiment,  the  Edinburgh  volunteers,  the 
uaeeders,  the  Inveresk,  Musselburgh  and  Dal- 
l»Mtb  vdunteera.    Thtt  the  deponent  eaoiiet, 
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from  his  memorv,  now  specify  the  particohir 
number  of  each  oorps:  But  he  is^  sure^ 
that,  at  that  time,  be  did  count  tliem,  and 
they  did  amount  to  the  foresaid  number ;  and 
were  all  well  armed  with  guns,  swords,  and 
bayonets.  Depones,  That,  by  counting,  the 
deponent  means  no  more*  than  adding  the  nuns- 
bers  of  the  several  corps  as  reportdi  by  their 
officers. 

XIV.  Walttr  Grout,  late  collector  of  thu 
customs  at  Alloa,  now  one  of  the  general  in* 
specters  of  the  customs  of  Scothinu,  depones. 
That,  upon  Monday  afternoon  the  16th  of  Sep- 
tember 1746,  as  tbe  deponent  was  coming  to 
town  in  company  with  Lord  Justice  Clerk,  they 
met  seversi  people  coming  full  speed  out  of 
town ;  who  informed  them,  that  the  reliela 
were  by  that  time  at  the  West  port.  Thai 
thereupon  Lord  Justice  Clerk  sent  tbe  deponent 
with  a  measage  to  the  pannel,  then  lord  |irovoat 
of  tbe  city,  while  at  the  same  time  the  Lord 
Justice  Clerk  himself  rode  to  meet  the  dra- 
goons, who  were  then  a  mile  nortb-eaat  of  the 
city  of  Edinburgh :  That  the  message  to  the 
pannel  waa,  to  know  whether  he  waa  resolved  to 
defead  the  citv  of  Edinburgh ;  to  presa  hia  de» 
fending  it ;  and  to  amure  him,  if  he  waste  defend 
it,  he  should  have  100  dragoona,  or  aa  many 
aa  he  picaaed  to  desire;  and  to  get  the  panoera 
answer.  That  the  deponent  in  his  way  to  the 
town  met  tbe  then  Lord  Advocate  to  whom  he 
reported  the  message  be  waa  aent  with  ;  wbe 
approved  of  it,  and  pressed  him  to  haste  to  de- 
hver  it  That  tbe  deponent  found  tlie  pannel 
in  the  Goklsmitbs-hall,  with  aeverala  of  the 
msgristrates  and  council,  and  other  persons,  it 
being  then  betwixt  three  and  four  aAemoon  ; 
and  the  deponent  delivered  his  message  to  the 
pannel  in  the  above  terms,  aa  from  liotb  the 
lord  justwe«clerk  and  loni  advocate.  That 
the  pannel  shifted  to  give  a  direct  answer  to 
the  message :  And,  being  pressed  to  it  by  aeve* 
rals  of  the  meeting,  be  at  last  made  a  speech  | 
in  which  be  said.  He  would  do  nothing  un* 
worthy  of  the  station  which  he  waa  in :  He 
urged  the  uncertainty  of  air  John  Cope's  com- 
ing to  their  relief,  and  the  danger  ol  the  lives 
aM  propertiea  of  the  inhabitants ;  andconclud* 
ed.  That  he  waa  against  defending  tbe  town ; 
but  mid  be  would  be  adviaed  by  hia  council. 
And  being  interrogate  for  tbe  pannel.  What 
were  the  expremions  that  impelled  hn  beiag 
against  the  defence  of  tbe  town  P  depottes» 
That  he  cannot  remember  the  particular  worda  % 
but  the  whole  purport  of  hie  speech  tended  that 
way.  Depones,  That,  as  there  were  several 
altercations  betwixt  the  deponent,  as  well  aa 
other  persona  present,  and  the  pannel,  the  de» 
ponent  desired  an  answer  in  writing  :  Which 
the  pannel  declined  lo  give,  mying,  That  the 
deponent  was  very  capable  to  return  a  verbal 
answer.  That  tbe  deponent  stilt  insisted  for  an 
answer  in  writing;  and  the  pannel  repeated 
the  saone  answer.  Then  the  deponent  ssid. 
He  could  make  nothing  ebe  of  tlie  panners 
answer,  but  that  ht  reftMed  to  defend  the  tnwB, 
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mntl  admit  the  dragooni.  Aod,  apoo  that,  the 
pannel  agreed  to  give  him  a  written  answer  ; 
•od  believes  might  have  said,  That  the  depo- 
neot  mistook  him.  That  the  paooel  accord- 
ingly gave  the  deponent  an  answer  in  writing, 
directed  to  the  loni  advocate  and  lord  justice- 
clerk.  And  being  shewn  the  letter  in  the  clerk's 
hamls,  produced  in  this  trial  by  Mr.  Craigie,  a 
preceding  witness,  depones,  "f  hat  that  letter  b 
the  answer  he  then  got  from  the  panncl.  De- 
pones, That,  upon  receiving  that  open  letter, 
and  reading  it,  he  naid  to  the  panoel,  That  he 
had  already  assured  him  from  lord  advocate 
and  lord  jui^ice- clerk,  that  it  was  their  opinion 
that  be  should  defend  the  town  ;  and  that  he 
should  have  a  hundred,  or  as  many  dragoons 
as  be  should  desire,  to  assist  in  the  defence  of 
it ;  and  that  he  must  answer  for  the  conse- 
quence of  that  unneceisary  delay.  Upon 
which  the  panne!  left  the  meeting,  and  the  de- 
ponent came  off  vritb  the  written  answer, 
llepones,  That,  at  the  above  meeting,  in  an- 
swer to  what  the  pannel  had  said  of  the  uncer^ 
tainty  of  sir  John  Cope's  coming  in  time,  the 
deponent  said.  That  as  they  bad  certain  advice, 
that  sir  John  Cope  and  the  troops  were  at 
Aberdeen,  and  were  to  embark  for  Leitb,  they 
had  reason  every  hour  to  look  for  their  landing. 
Depones,  That,  at  the  same  meelini;,  some  of 
the  company,  and,  the  deponent  thinks,  capt. 
James  Murray,  said,  That,  if  the  town  was  not 
to  be  defended,  it  was  necessary  thai  care 
sliould  be  taken  of  the  arms  in  it,  so  as  they 
should  not  fall  into  the  hands  of  the  rebels : 
And,  as  the  deponent  understood  it,  that  speech 
was  directed  to  the  pannel,  as  was  every  thing 
else  spoke  out  in  that  meeting,  in  which  he  pre- 
sided ;  but  the  pannel  made  no  answer  to  it. 
Depones,  Tliut  the  deponent  returned  from 
that  meeting  to  the  lord  justice  clerk's  at  Brun- 
staine,  and  shewed  him  the  aforesaid  written 
answer.  That  the  lord  justice-clerk  sent  him 
immediately  with  it  to  the  lord  advocate,  and 
brigailier  Fowkes,  then  at  Musselburgh.  Tliat 
the  deponent  delivered  the  said  written  answer 
to  loi-d  advocate.  That  by  that  time  lord  advo- 
cate had  got  advice  by  two  letters  from  Dun* 
bar,  of  the  arrival  of  sir  John  Cope  with  the 
transports,  and  troops  under  his  command,  off 
that  place;  and  lord  advocate  iusistetl,  that  the 
deponent  should  immediately  return  to  Edin- 
biirgb,  and  shew  the  pannel  those  advices  he 
had  ^t ;  and  at  the  same  time  wrote  a  letter, 
certifying,  that  these  letters  carried  by  the  de- 
ponent were  the  original  letters  carrying  the 
account  of  sir  John  Co|>e'8  arrival.  That  the 
deponent  forthwith  set  out  from  Musselburgh, 
it  beginning  then  to  grow  dark,  and  came  witb 
all  the  speed  he  could  make  to  Edinburgh ; 
and  found  the  pannel,  with  his  council,  in  the 
council -chamber,  and  put  into  his  hands  the 
lord  advocate's  letter,  with  the  aforesaid  letters 
of  advice.  That  the  pannel,  upon  reading 
them,  said,  They  were  come  too  late;  for 
they  had  aj^reed  to  capituUte,  and  had  sent 
some  of  their  number  to  treat  about  tlie  terms ; 
and  at  the  same  time  reached  to  the  iepooent  m 
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t  letter,  which,  upon  opening  it,  the  deponent 
found  to  be  aigned,  Charles,  P.  R.  and  is  tb« 
same  letter  mentioned  in  the  first  article  of  the 
Utt  of  writings  subjoined  to  the  criminal  lettere  ; 
the  same  being  now  shewn  to  the  deponent. 
Depones,  That  the  deponent  then  proposed, 
that  as  probably  the  people  sent  out  to  the 
rebel-camp  could  not  by  that  time  be  got  the 
length  of  the  camp,  a  messenger  should  be  im- 
mediately sent  to  oring  them  hack;  which  the 
panncl  agreed  to ;  and  it  was  done  accordingly. 
That,  about  that  time,  prevost  Drummond 
came  into  the  council- house,  and  he  and  pro- 
vost Nacaulay  insisted,  that  they  should  then 
resume  the  defence  of  tlie  town  ;  that,  for  tb«t 
end,  the  fire-bell  should  be  vuDff,  that  brihf^ 
the  signal  for  convening  the  innabitants,  or 
bringing  them  to  their  posts.  That  the  pannel 
answered,  That  they  most  be  tender  of  the 
Mood  of  their  fellow -burghers :  That,  should 
they  ring  the  alarm-bell,  the  rebels  might  hear 
it;  and  should  those  of  their  number,  who 
were  sent  out  to  treat  with  them,  be  arrived  at 
the  camp,  they  might  hang  them,  or  use  tbem 
ill ;  or  words  to  that  purpose.  That  joma 
otiiers  in  the  meeting  said  the  same  thing; 
particnlarljr  dean  of  guild  Hathom,  as  the  «• 
ponent  thmks,  but  cannot  be  poaitire.  De- 
pones, That  some  of  the  company,  the  depo- 
nent  thinks  provost   Dnimmomfi  sMwered, 


That  the  city  ought  not  to  lay  down  their  i 
till  the  treaty  was  concluded ;  and  the  pre- 
paring for  their  defence,  was  the  best  way  for 
obtaining  good  terms :  And,  at  the  same  time^ 
proposed,  that,  if  they  did  not  incline  to  ring 
the  fire- bell,  a  bank  might  be  sent  through  the 
town  (by  which  the  deponent  understood  Mating 
a  drum,)  or  any  other  method  for  bringing  the 
inhabitants  together.  To  which  the  pannel 
answered.  That  that  was  a  matter  of  too  great 
importance  for  him  to  take  upon  him  by  bin- 
self,  for  he  would  be  determined  by  hia  ooandl. 
That  provost  Drummond  said  to  the  panne), 
That  be  was  the  person  that  must  give  the 
orders,  and  must  answer  for  them ;  and  the 
council  had  notliing  to  do  in  it.  Depones, 
That  the  council,  at  least  severals  of  them 
whom  he  knew,  were  present  in  the  meeting, 
but  none  of  them  spoke.  That  then  the  pennel 
was  going  to  leave  the  chair  ;  but  some  of  the 
council  insisted  that  he  should  keep  it ;  whidi 
he  did  accordingly.  Depones,  That  tber^fter 
tlie  pannel,  ai^  some  others  of  the  council, 
particulariy,  as  the  deponent  remanibers,  Mark 
8andilands,  urged,  that  the  town  wan  not  de- 
fensible. To  which  the  deponent  answend. 
That  he  well  knew  the  situation  of  the  town, 
aod  likewise  knew  the  condition  of  those  who 
were  to  come  against  it,  who  had  no  cannon, 
and  were  very  ill  armed ;  and  that  be  wodid 
uodertake  to*  be  one  of  fifty  to  defend  the 
weakest  part  of  the  town :  And  seme  of  the 
council  joined  the  deponent,  pwticniarly 
one  Mr.  Currie,  who  offereil  to  make  one 
of  the  fifty,  and  to  find  the  rest  of  them 
within  the  town.  Tliat  iherenpon  the  panncl 
seeoMd  to  come  to  n  rcsohition  m  dcAnd 
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the  town,  provided  genenl  Guest  would 
(five  them  what  arms  were  necessary.  That 
Ine  deponent  offered  to  g^o  to  igfeneral  Guest ; 
and  that  the  pannel  might  be  satisfied,  that  he 
did  not  mistake  or  misrepresent  his  message, 
desired  that  one  of  the  council,  who  the  pannel 
could  confide  in,  might  be  sent  aiongst  with 
him  ;  and  accordinp[ly  proTost  Cuutts  was  sent. 
That,'unon  delivenng  the  message  to  general 
Guest,  be  expressed  his  satisfaction  with  the 
resolution  of  defending  the  town;  assured  them 
they  should  want  no  assistance  that  was  in  his 
power  to  give  them  \  and  that  how  soon  they 
should  distribute  the  arms  properly  belonging 
to  the  city,  they  should  have  what  more  arms 
they  had  use  tor :  That  he  had  already  given 
orders  to  spika  up  the  cannon  on  the  city -walls, 
and  beat  off  the  trunnions ;  but  that  now  he 
would  countermand  these  orders.  And  being 
iDterrogate  for  the  pannel,  de|K>nes,  that  no 
part  of  the  message,  sent  by  the  pannel  to 

feueral  Guest  by  his  hands,  was  touching  the 
ragoons ;  neitlier  did  the  deponent  make  any 
Soposition  to  the  general  relating  to  them, 
epones,  that,  imon  provost  Coutts  and  the  de- 
ponent's return  from  the  castle  to  the  council- 
chamber,  the  pannel  told  the  deponent,  that, 
as  the  messenger  they  had  sent  aher  their  de- 
{luties  had  not  overtaken  them,  the  council 
were  come  to  a  resolution  not  to  defend  the 
town :  And  the  council,  at  least  severals  of 
them  known  to  the  deponent,  were  present  at 
the  time.  Depones,  that  thereopon  it  was 
proposed,  and,  as  the  deponent  thinks,  by  pro- 
Tost  Drummond,  that,  if  the  town  was  not  to 
be  defended,  care  at  least  should  be  taken  to 
•ecnre  the  arms,  that  they  should  not  fall  into 
the  rebels'  hands.  Upon  which  the  pannel 
reached  to  provost  Drummond  the  before- 
inentioned  letter,  signed  Charles,  P.  R. ;  by 
which,  he  said,  Mr.  Drummond  would  see, 
that  if  the  arms  were  put  out  of  the  way,  the 
Highlanders  would  plunder  the  town.  To 
which  provost  Drummond  answered,  That  if 
the  town  should  furnish  the  rebels  with  arms  to 
light  against  the  king's  troops,  bad  they  not 
reason  to  expect,  that  when  the  town  should  be 
retaken  by  the  king's  troops,  they  would  look 
vpon  the  town  as  enemies,  and  use  them  as 
aoch?  l^bat  thereupon  the  deponent  insisted 
to  have  the  pannel's  answer  in  writing  to  the 
message  he  had  brought  him  from  Lord  Ad- 
Yocato.  To  which  the  pannel  answered.  That 
be  had  already  nut  too  much  in  writing  that 
^y,  and  he  would  write  no  more  upon  the  sub- 
ject And  thereupon  provost  Drummond  and 
the  deponent  came  away.  And  being  inter- 
rogate, whether  at  this  time,  when  he  left  tha 
pannel  m  council,  he  did  not  say,  he  was  going 
to  bring  tn  the  dragoons  ?  depones,  that  he  was 
■0  far  from  saying  so,  or  intending  it,  that  had 
he  met  the  dragoons  comjng  in,  he  would  have 
turned  them  back,  in  respect  of  what  bad 
passed  m  his  last  conversation  with  the  panneL 

XV.  BIr.  Ltmii  DougkUf  advocate,  depones, 
that  bciwiirt  two  and  three  o'clock  aftcnoon  of 


Sanday  the  15th  September  1745,  the  depo* 
nent,  and  one  Mr.  Tait,  a  physician  in  Dal- 
keith, came  with  47  men,  bemg,  as  the  defio- 
nent  thinks,  all  inhabitants  of  Dalkeith,  to  offer 
their  service  to  provost  Stewart,  to  assist  in  the 
defence  of  the  city  of  Edinburgh,  against  the 
rebels.  That,  in  their  way  to  Edinburgh,  Mr. 
Tait  \efi  the  deponent  with  the  men,  in  order 
to  find  out  the  pannel,  to  get  arms  for  them. 
But  about  six  o'clock  Mr.  Tait  returned  to  the 
deponent,  and  tojd  him,  (hat  the  pannel  said  he 
had  no  arms  to  give  them ;  and  ibat  upon  this 
Mr.  Tait  had  applied  to  the  then  l«<ird  Ad- 
vocate; who  told  him,  that  it  would  be  ne- 
cessary for  him  to  draw  a  petition,  addressed 
to  him  the  Lord  Advocate :  Which  Mr.  Tait 
accordingly  did ;  and  the  Lord  Advocate  sub- 
joined a  recommendation  on  the  foot  of  the  pe- 
tition, directed  to  general  Guest  Which  pe- 
tition and  recommendation  being  presented  by 
Mr.  Tait  to  general  Guest,  general  Guest 
granted  a  warrant  upon  Mr.  Lyon  storemaster, 
to  deliver  to  the  deponent,  and  the  men  that 
came  along  with  him,  fif\y  stand  of  arms,  a 
barrel  of  rail,  and  a  barrel  of  powder :  And 
that  about  six  or  seven  o'clock  they  were  ac- 
cordingly received.  Depones,  that  Mr.  Tait 
informed  the  depoiient,  that  when  he  Mr.  Tkit 
conversed  at  first  with  the  pannel,  and  wastotd, 
as  above,  by  the  pannd,  tnat  he  had  no  arms 
to  give  the  men  who  were  coming  from  Dal- 
keith :  Mr.  Tait,  upon  that,  asking,  if  the  meo 
mi^ht  notwithstanding  come  into  the  town  of 
Edmbuivh  ?  the  pannel  said,  They  sbouM  be 
very  wefoome.  That,  upon  their  return  from 
the  castle,  the  deponent,  with  the  men  that 
came  along  with  him,  went  to  the  Parliament- 
close,  where  they  remained  unUl  that  Mr.  Tait, 
who  had  gone  in  search  of  the  pannel,  should 
receive  orders  from  hum,  both  as  to  their  quar- 
ters, and  the  place  of  the  town  which  they 
were  to  defenii.  That  it  was  some  time  before 
Mr.  Tait  returned;  and  when  he  returned,  he 
toki  the  deponent,  that  the  pannel  declined  for 
some  time  to  give  any  orders ;  but  at  last,  by 
the  intercession  of  provost  Drummond,  the 
([uarters  which  were  alhMted  for  them  was  the 
high-school ;  and  the  place  of  the  town  they 
were  to  defend,  was  from  the  Cowgate  port  to 
the  back  of  the  Infirmary.  That  they  re* 
roained  there,  and  kept  guard  all  night :  But 
in  the  hiffb -school,  where  their  quarters  were 
allotted  them,  they  had  neither  meat,  coal,  or 
candle.  Depones,  that  betwixt  one  and  two 
o'clock,  as  the  deponent  thinks,  the  pannd 
made  bis  ^od  round :  And  that  then  the  de- 
ponent, with  his  men,  tomed  out  their  whole 
gpard  to  bim.  That  he  is  positive  the  pannel 
did  not  speak  to  him ;  and,  so  far  as  be  re- 
members, be  did  not  speak  to  any  of  the  men : 
And  that  Mr.  Tait,  with  a  parly  of  sntcen 
men,  escorted  him  from  their  guard  to  the 
next  guard.  Depones,  that  a  message  coming 
to  Mr.  Tait  ahoat  twelve  o'chick  on  Monday 
the  16th  of  September,  givug  an  account  that 
his  wife  was  daDgeroosfy  ill,  and  who  accord- 
ingly died  that  day,  BIr.  Tkit  was  obliged 
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to  leave  the  to\vn,  and  the  conomand  of  the  mto 
wholly  upou  the  de|>oneot :  And  ihe  deponent 
baf  in;r  l^one  to  wait  on  the  |>anDel,  to  acquaint 
him  of  what  had  haiipened  to  Mr.  Tait,  and  to 
desire  that  the  pannel  might  appoint  some  proper 
person  to  command  the  men  who  came  alonj; 
with  the  deponent  in  conjunction  with  himself; 
thepaonel  made  answer,  That  your  men  wereiu 
BO  good  order  last  night,  that  I  do  not  think 
you  stand  in  need  of  any  assistance ;  but  if 
you  know  of  any  pro|>er  person,  you  may 
name  him,  and  1  will  apjioint  him.  Upon  this 
bailie  Wilson  came  in,  and  told  he  was  very 
glad  to  see  the  deponent  uith  the  pannel ;  fur 
it  was  upon  the  same  errand  he  was  come  to 
speak  to  him,  to  know  how  these  men  were  to 
be  quartered.  The  Provost's  answer  was,  that 
be  had  so  many  thinga  in  his  head,  and  was  so 
innch  hurried,  that  he  desired  the  bailie  might 
give  orders  thereanent  himself.  Depones,  That 
betwixt  ten  and  eleven  of  the  Sunday  night, 
bailie  Wilson's  wife  sent  to  the  deponent  and  Mr. 
Tait,  desiring  that  they  mij^ht  come  and  eat 
someihing  with  her.  They  accordingly  went ; 
and,  wlicn  in  her  house,  she  said  she  was 
sorry  tliey  had  been  so  little  taken  notice  of. 
That  thedrponent  and  Mr.  Tait  were  a  good 
deal  surprised,  that  none  of  the  magistracy,  or 
those  w  ho  had  the  direction  of  the  affairs  of 
the  town  of  Edinburgh,  came  near  them  ;  con- 
sidering the  place  which  they  were  sent  to 
guard,  and  which,  in  the  deponent's  apnrehen  - 
on,  was  of  very  great  importance  to  tne  town 
of  Edinburgh.  Thia  made  the  deponent  be- 
lieve, and  say  to  Mr.  Tait,  Thut  the  defence  of 
the  town  was  altogether  a  joke ;  and  that  he 
would  return  next  morning  back  to  Dalkeith. 
Mr.  Tuit,  in  answer  to  this,  said,  That  he  was 
wrong  in  thinking  in  that  manner;  for  such  a 
]iiece  of  conduct  would  appear  foolish,  if  they 
slioulJ  come  the  one  day  sjid  return  the  other : 
and,  besides,  if  they  acted  a  part  becoming 
themselves,  they  were  not  answerable  for  the 
conduct  of  others.  And  being  interrogate  for 
the  pannel.  How  they  were  provided  in  meat, 
drink,  coal,  and  candle,  the  time  they  remained 
in  the  town  of  Edinburgh,  and  when  it  waa 
they  left  it?  depones,  The  whole  time  they 
remained  in  Edinburgh  tbey  were  obliged  to 
provide  for  themselves.  And,  upon  hearing 
the  fire-bell  ring  upon  Monday  afternoon,  he 
immediately  sent  up  to  know  what  was  the 
matter ;  and  the  person  he  sent,  meeting  with 
James  Carmichael,  writer  to  the  signet,  Mr. 
Carmichael  sent  the  deponent  word, that  it  was 
his  business  to  march  up  his  men  forthwith  to 
the  Lavi  u-market.  And  the  deponent  upon  this 
imagined,  they  were  immediately  going  out  to 
fiji;bt  the  rebels ;  and  therefore  marched  up 
his  men,  without  loss  of  time,  to  the  Lawn- 
maiket.  And  when  he  came  tliere,  he  found 
the  volunteera  all  coming  down  from  the 
castle,  after  having  delivered  up  their  arms. 
Ppoa  which  the  deponent  marched  up  his 
men  to  the  castle,  and  delivered  in  his  arms 
also.  And,  upon  this,  the  men  got  ladders, 
scidlea  the  wdls,  voA  weot  to  DalkeiUi  that 


night ;  but  he  himself  sUid  in  the  town  all  that 

night. 

XVI.  Mr.  John  Tait^  doctor  of  medkine  in 
Dalkeith,  depones  conform  to  the  preceding^ 
witness,  in  so  far  as  concerns  the  facts  wbich 
hapi>enefi  while  the  deponent  was  iu  the  tnwa 
of  Edinburgh  ;  with  this  variatioo,  that  be  docs 
not  remember  that  he  uaed  the  word  '  deotioed' 
to  Mr.  Douglas,  when  lie  was  giving  hioi 
an  account  of  the  onlers  be  tbeo  received 
from  the  pannel  with  respect  lo  the  men's 
quarters  who  came  along  with  biro,  aod  the 
place  of  the  town  they  were  to  guard ;  but  he 
told  Mr.  Douglas,  that  the  pannel  delayed  giv- 
ing orders  for  some  time.  Neither  does  he 
remember,  that  he  used  that  exprassion  to  Mr. 
DougUs,  That  it  was  by  the  intercession  of 
provost  Druromond  that  the  ordera  were  then 
prfMored ;  but  told  him  these  orders  were  wrote 
by  provost  Drummond,  and  signed  by  tlie  pan- 
nel. Nor  does  the  deponent  remember  the 
expression  which  Mrs.  Wilson  had  to  Mr. 
Douglas  and  the  deponent  upon  their  not  being 
80  much  taken  notice  o^  as  tbey  ought  to  be ; 
but  remembers  there  was  then  some  such  ex- 
pression by  some  of  the  company. 

XVII.  Archibald  Macaulay^  fsuk.  Wit  tdUtA 
Provost  of  Edinburgh,  de|H>iie8,  Tliat  he  re* 
sided  in  the  town  of  Edinburgh  in  the  months 
of  August  and  September  1745,  when  accounts 
were  brought  that  the  Pretender's  aim  wss 
landed  in  the  western  islands,  and  that  be  was 
marching  with  a  body  of  rebels  southward. 
That  the  de|K>nent  being  in  the  town  of  Edin- 
burgh in  the  \ear  1715,  obaerved  then  m  keel 
and  warmnessin  the  inhabitants,  which  pro- 
ceeded from  that  disposition  appearing  first  in 
the  magistracy,  and  which  soon  spread  itaelf 
among  the  other  ranks  of  people.  That  the 
method  taken  at  that  time  for  the  defence  ufthe 
citv,  was  by  pariah-guards,  there  being  400 
volunteers,  who  had  associated  themselves  to- 
gether besides,  and  who  were  very  well  disci- 
plined before  the  rebels  came  then  near  to  the 
town.  That  the  trained -bands  were  laid  aside, 
aa  being  a  promiscuous  set  of  people,  whereof 
many  were  disaffected ;  and  the  care  of  the 
town  was  given,  in  place  of  them,  to  the  parish 
and  city-guards,  in  whose  bands  arma  wer^ 
put,  as  being  known  to  be  people  well -affected 
to  the  government.  That,  upon  the  late  re- 
bellion, the  deponent  did  not  obsenre  in  the 
town  of  Edinburgh,  such  a  keenness  and  seel 
for  the  support  of  his  majesty's  government; 
and  at  this  time  nothing  but  coldrifeness  [i.  e. 
lukewarmness.]  But  hearing  that  the  rebels 
intended  to  come  to  the  town  of  Edinbuivh, 
although  at  first  it  was  re|H>rted  they  intended 
to  pass  another  wav,  the  deponent  met  with 
some  other  well  affected  people  of  the  town, 
and  expressing  hiscoucei  n  for  the  welfare  of  i^ 
they  proposed  the  raising  of  a  regiment  of 
1,000  men,  and  to  get  some  people  to  naaoeiate 
themselves  into  companies  of  Tulonteccs*  •• 
was  done  in  the  year  17 15.    ThttftMMl  abodi 
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thitt  time  did  rail  a  meetini;  of  the  principal  in* 
liabitaots  of  the  town  of  Ediuburghy  to  couQlt 
It  hat  waa  proper  to  be  done  then:  and  at  that 
meetiuflr  ii  waaagrreed,  That  a  oommittee  of  the 
town- council,  in  eonjuoclion  with  aonie  other 
of  the  citizens,  should  wait  upon  the  Lord  Ad- 
focate,  Justice  Clerk,  and  other  people  about 
the  town  of  distinction,  and  consult  with  them, 
both  as  to  the  leeality  and  expediency  of  raiaing^ 
the  reipment  of  1,000  men,  and  associating 
•one  cooipauies  of  volunteers.  That,  in  this 
meeting,  there  were  sercral  difficulties  started, 
and  even  amontf  the  lawyers;  but  they  all 
aiffreed  in  this,  that  they  could  not  set  about  the 
Jefyiu]^  of  the  resoment  of  1,000  men,  without 
procurinnf  first  from  the  regents  a  warrant  for 
that  effect.  Upon  this  severals  of  the  meet- 
ing pressed,  that  an  express  should  be  imme- 
diately dispatched,  in  order  to  procure  it :  but 
the  then  Lord  Adfocate  suggested,  they  would 
appear  ridiculous,  if  tliey  should  obtain  any 
such  licence,  when,  at  the  aaroe  time,  they 
were  not  ascertaine<l  of  the  money  that  was 
sufficient  to  pay  the  regiment.  Upon  this  it 
was  proposed  at  that  meeting,  that  the  Provost 
sliouM  make  a  trial  lipw  the  money  ahould  be 
raised:  and  the  Provost  sugirested,  that  the 
proper  method  for  doing  this  would  be,  by  re- 
oooimending  it  to  the  ministers  and  kirk-sea  • 
•ions.  Against  which  proposal  no  objection 
then  was  made.  That  the  meeting  upon  this 
tiroke  up.  And  the  magistrates  and  council 
accordingly  recommetided  it  to  the  mipislers 
mid  kirk-sessions  to  make  a  trial  how  the  mouey 
could  be  raise«l :  but  the  ministers,  upon  re- 
ceiving the  u  arrants  for  so  doing,  objected  to 
the  warrants,  as  not  being  properly  signed  by 
the  town  cti-rks.  But  the  dfuonent,  and  some 
Others  of  the  inhabitants,  hearing  that  the  mi- 
Diitrrs  made  this  vcruple;  met  together,  and 
called  tor  their  stent -books,  and  made  out  a  list 
ofauch  {leople  as  they  thoui;ht  would  willingly 
cwitribtite  for  llie  support  and  maintenance  of 
the  regiment :  and,  U|)on  considering  the  said 
list,  the^  were  of  opinion,  there  would  he  no  diffi- 
culty ot  raising  a  sum  snffi(*ient  for  that  purpose. 
That  next  day  the  deponent  coming  to  the 
■Ireet,  he  met  with  the  pannel,  who,  it  would 
appear,  had  by  that  time  got  notice  that  the 
deponent,  and  some  others,  nad  been  making 
out  the  above  list;  and  told  the  deponent, 
Tliat  he  found  some  people  were  taking  a  good 
deal  upoo  them ;  that,  as  he  was  Ftovost  of 
Edinburgh,  he  would  maintain  it;  and  al- 
tbongh  he  had  a  great  regard  for  the  con- 
■tittttion  of  his  country,  he  had  also  a  regard 
for  the  honour  of  the  magistrates,  and  liber- 
ties of  the  town  of  Edinburgh ;  and  that  no- 
bod  V  should  wrest  the  dignity  of  Provost  oat 
of  bis  handa.  And  this  oe  seemed  to  say  in  a 
paaaioo.  To  this  the  deponent  made  answer, 
That  there  were  three  of  his  own  magistrates 
ia  company :  and  they  only  proposed  to  do  tb«t 
to  a  more  expeditioos  manner,  which  he  him- 
•clf  wanted  to  have  done.  That  the  forenooo 
of  that  day,  as  the  deponent  thinks,  he  met  Mr. 
WUMim  Alaiaoder  laeichant;  aiid  talking  of 


the  payment  of  the  regiment  of  the  thousand 
men,  how  it  was  to  be  as<;ertained,  Mr. 
Alexander  said,  <«  Why  ahould  there  be  any  oc- 
casion of  delay  on  that  account?  I  am  Milling 
to  give  my  bond  for  three  thousand  pounds,  if 
any  body  will  join  with  me ;"  and  the  depo- 
ncnt  made  answer,  That  he  was  not  a  very 
rich  man,  but  he  would  join  with  hitn.  Upon 
this  they  both  agreed  to  go  up  fo  the  tnen 
Lord  Advocate,  and  tell  him  so  much  ;  which, 
after  they  had  done,  the  Advocate  told  them. 
That  he  could  only  transact  with  the  magis- 
trates ;  but  he  was  very  glad  to  hear  of  their 
proposal,  and  he  would  immediately  write 
about  it :  as  he  was  then  just  sending  off  an 
express,  and  had  wrote  his  letter,  he  then  added 
a  postscript  to  it;  which  in  substance  was, 
telling  the  offer  that  had  been  made  by  two 
citixens  of  the  town,  which  he  thought  were 
good  for  three  thousand  pounds,  and  desired 
therefore,  that  the  warrant  or  order  for  levying 
the  regiment  might  be  forthwith  sent  down. 
Depones,  That  two  or  three  days  before  the 
rebels  came  to  the  town  of  Edinburgh,  the 
deponent  remembers  to  have  heard  some  propo« 
sals  made  to  the  paonel,  for  searching  the  in- 
habitants' houses  for  arms :  and  upon  these  oc- 
casions he  heard  the  Provost  always  say.  That 
there  ought  to  be  no  distinction  made,  but  all 
houses  searched  without  respect  of  persons; 
but  the  deponent  does  not  remember  to  have 
heard  of  such  an  order  granted.  Depones, 
That  he  happened  to  be  with  some  others,  in 
Mrs.  Clarke's  house;  where  the  Provost  and 
Mr.  Maclaurin  were  present ;  and  it  was  then 
proposed,  thst  the  city  walls  should  be  put  in 
some  tolerable  posture  of  defence :  and  Mr.  Mac- 
laurin, at  that  meeting,  prmluced  a  scheme  of 
what  was  necessary  for  that  purpose.  To 
which  the  pannel  agreed  ;  but  made  some  diffi- 
culty with  regard  to  the  expeuces  that  were 
necessary  for  doinur  such  a  work.  The  depo- 
nent thinks  that  the  Provost  might  in  this  have 
acted  a  prudent  part  for  the  town  of  Edin- 
burgh ;  but  the  deponent  thought  this  ought  at 
that  time  to  have  occasioned  no  delay  ;  and 
.Mr.  Maclaurin  said  so  too.  De|»ones,  Tliat 
he  heard  the  reverend  Mr.  Alexander  Webster 
once  and  again  make  a  proposal  to  the  pannel 
in  the  council  house,  where  there  were  a  good 
many  of  the  council  present,  and  a  great  many 
other  iniiabitants,  of  raising,  upon  his  own 
credit,  five  hundreil  guineas,  to  be  dintrihuted  to 
five  hundred  of  the  aMest-tiodied  ^oornfymen 
of  the  several  incor|Kiratetl  trades  m  the  town ; 
who,  as  they  were  very  bold  and  hunly  in  the 
extingnishing  of  lire,  he  believed  would  willing- 
\j  undertake  to  mount  the  city -walls,  tmd  as- 
sist in  the  defence  of  them,  in  case  tfaey  should 
be  atUktsked  by  the  rebels,  and  judged  them 
mucli  more  proper  for  that  purpose  than  the 
volunteers  were.  That  the  answer  which  the 
deponent  heard  the  Lord  Provost  make  iras, 
lliat,  if  Mr.  Webster  wooM  umlertake  to  raise 
the  money,  he  would  bo  caution  that  Mr. 
Webster  would  perform  it.  Depones,  That  ho 
was  preieiit,  both  when  Mr.  Lmdssy  depute 
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secrrlary  at  war,  and  Mr.  Groset  colleclor  of 
tlie  ciiiiKmiit  at  Alloa,  made  a  proposal  to  thr 
punni-l,  I'ur  brin^itii;^  into  thi^  liiun  a  liiiiidred 
dra^oont  for  the  hiwii's  det'eucc;  and  ^Ir. 
Gruset  added,  it*  he  drsin^d,  evoii  the  whole 
two  rr^i menu,  provided  (lisit  the  ProrostuuiiJd 
desire  it  iu  writmg.  The  paiinePs  aii!ii»cr  was 
to  both  these  (rcntJemcn,  That  H  the  draj^oons 
wouhl  cume  into  the  town,  they  should  be 
welcome;  but  he  would  sign  no* such  desire. 
Depones,  That  he  was  present  in  the  council- 
bouse  on  Monday  evening  the  Itilh  of  Septem- 
ber ;  when  he  heard  it  proposed,  that  there 
was  a  necessity  for  securing  the  town*s  arms, 
mmmuuitioD,  and  cannon  on  the  walls,  from 
falling  into  the  hands  of  the  rebels :  but  as  there 
was  very  great  confusion  that  night,  the  depo- 
nent does  not  remember  any  more  of  the  mat- 
ter. Depones,  That  the  number  of  his  com- 
pany, to  the  best  of  his  knowledge,  consisted 
of  sixty  or  se? enty  ;  and  that  3Ir.  Joseph  Wil- 
liamson was  bis  lieutenant 

XVIII.  Jama  Nimmo,  esq.  late  one  of  the 
bailies  of  Edinburgh,  depones.  That,  upon 
Monday  the  16th  September  1745,  aa  the  de- 
ponent was  upon  guard  at  the  Netherbow  Port, 
with  vir  George  Preston  of  Valleyfield,  be  re- 
ceived a  message  from  the  pannel,  be  thinks 
between  four  and  five  at  night,  to  come  and 
sneak  with  him,  and  some  of  thetown-oouocil, 
Inen  in  the  Goldsmiths-hall.  That,  when  be 
came  there,  in  obedience  to  the  said  message, 
be  understood,  the  pannel,  his  council,  and 
some  of  the  inhabitants,  were  engaged  in  an 
argument,  what  answer  should  be  returned  to  a 
letter  which  the  pannel  had  received  from  the 
Lord  Justice  Clerk,  or  the  then  Lord  Advo- 
cate; by  which  message  an  offer  of  a  hundred 
dragoons  was  made  to  tlie  pannel,  or  more  if 
he  pleased,  to  assist  in  the  defence  of  the  city. 
That,  afler  some  time  spent  in  this  debate,  tne 
pannel  observed,  that  a  thorn  had  been  put  in 
hi«  foot ;  for  that  if  he  should  accept  of  that 
offer,  and  the  town  bhould  be  taken,  he  might 
be  cliarged  with  having  ensnared  so  many  of 
his  majesty's  troops ;  and,  on  the  other  baud,  if 
he.  nhonld  refuse  to  accept  of  the  offer,  hemiffht 
he  blamed,  if  the  town  was  taken,  for  having 
lost  it  by  not  receiving  that  succour.  That,  in 
answer  to  thi9,  the  deponent  observed,  that  it  was 
an  easy  matter  for  the  pannel  to  put  the  thorn 
in  their  foot,  by  making  an  answer  to  this  offer, 
Tiiat  if  the  Lord  Justice  Clerk  or  Lord  Advo- 
cate should  think  it  6t,  and  for  the  service  of 
the  government,  to  send  a  hundred  dragoons,  or 
the  whole  of  them  for  the  pinrpose  aforesaid, 
the  pannel  should  be  ready  to  receive  them  ; 
which  expedient  the  pannel,  and  sevcrals  of  the 
gentlemen  then  present,  seemed  to  approve  of; 
and  the  pannel  set  about  writing  an  answer,  as 
the  deponent  imagined,  to  that  purpose ;  but, 
when  he  heard  the  answer  read,  ne  uid  think  it 
did  not  fully  come  up  to  his  proposal.  Upon  which 
be  left  the  meeting,  and  repaired  to  his  poat ; 
and,  about  five  o'clock,  the  alarm-bell  rung, 
the  signal  for  calling  the  yoluntcers  to  repair  to 


the  I^awn- market:  but,  before  the  deponent 
left  his  po:it,  he  sent  several  messages  to  the 
pannel,  to  receive  orders  vihat  to  do ;  and  to  the 
third  message,  he  thinks,  for  the  first  time,  re- 
ceived an  anawer,  to  repair  to  the  alarm-p»oat ; 
which  accordingly  he  did :  and  that  he  was  not 

f  resent  at  the  meeting  in  the  New  Church 
sle,  held  much  about  this  time,  judgiojr  it  more 
his  duty  to  remain  at  his  post,  besides,  be  saw  a 
great  many  people  crowdmg  into  that  meeting, 
whom  the  deponent  did  not  Took  upon  as  proper 
persons  to  consult  with  in  a  juncture  of  tliat 
sort,  when  the  rebeU  were  reported  to  be  at  the 
distance  of  only  about  two  miles  from  the  d!tf, 

XIX.  Mr.  Alexander  Webiter^  one  of  the 
ministers  of  Edinburgh,  depones.  That  the 
week  before  the  rebels  got  possession  of  the 
city  of  Edinburgh,  be  was  present  at  a  meeting 
in  Mrs.  Clarke's  with  the  piinnel,  aome  officers 
of  the  trmy,  and  well-alfected  inhabitants  of 
the  city.  That  in  it  the  deponent  observed, 
that  the  reparation  of  the  city-  walla  was  carried 
on  by  much  too  slowly ;  and  that  the  trades- 
men should  be  called  to  give  a  reason  why  they 
were  so  slow  in  executing  the  respective  parts 
of  the  works  to  them  assigned.  That  the  pan- 
nel observed.  That,  being  about  the  election - 
time,  and  pretty  late,  it  was  very  probable  the 
tradesmen  might  have  got  a  cup  too  much  for 
business  that  night ;  aiM  it  would  be  better  to 
defer  that  inquiry  till  next  morning :  and,  at 
the  same  time,  observed,  that  the  care  of  these 
works  bad  been  appointed  to  a  particular  com- 
mittee named  by  the  council  for  that  eflfeet.  At 
the  same  time  some  of  the  said  officers  who 
were  present  complained,  that  what  they  called 
the  bastions  of  the  town-wall  were  too  weak ; 
that  is,  the  scaffolding  upon  which  the  cannon 
was  placed,  was  not  strong  enough ;  the  pa- 
rapet round  the  wall,  in  some  pfaces,  was  loo 
narrow  ;  so  that  one  man  could  not  jpasa  ano- 
ther ;  nor  were  the  parapets  sufficiently  cleared. 
That  the  deponent  knows  there  waa  a  plan 
made  by  the  deceased  Mr.  Colin  Maclaunn  of 
tlie  city-walls,  and  bastions,  and  other  works 
necessary  to  be  made  for  the  defence  of  the 
city ;  which  was  agreed  to  by  the  council,  as 
the  deponent  was  informed,  and  a  committee 
named  for  bringing  it  to  execution.  That  the 
de|K>nent  observed,  upon  the  9th  of  September, 
as  he  thinks,  that  a  ditch  near  Wallace's  Tower, 
which  had  been  projected  by  Mr.  Maclaorin  to 
be  made  on  the  north-side  of  a  wall  there,  waa 
erroneously  made  on  the  south-side  of  the 
wall ;  whereby  it  became  rather  a  security  foti 
than  a  defence  against  the  rebels ;  and  which 
mistake,  so  far  as  the  deponent  remembers,  was 
never  corrected,  but  rattier  carried  on,  aa  the 
deponent  observed,  upon  visiting  the  same  open 
Wednesday  the  lltb  of  September :  but,  as  he 
did  not  mention  this  as  any  article  of  complaint 
in  the  foresaid  meeting  m  Mrs.  Clarke's,  be 
does  not  know,  that  any  part  of  this  mistake 
coold  be  charged  agauist  tne  panneL  Depones, 
That  at  the  meeting  in  Mrs.  Clarke'a  mve- 
mentioned,  the  deponent  remembera.  ' 


roo5] 


fit  Neglecting  ofDuiy^  tfc* 


A.D.  1747. 


flOOG 


Robert  Baillie ctme into  the  room:  upon  which 
the  (leponent  renewod  this  complaint  affainst 
the  workmen  for  carrrinf^  ou  the  \?orlcs  so 
alovrly  ;  which  he  did,  because  he  was  ioform- 
ed,  that  bailie  Baillie  was  the  chief  of  the  com- 
mittee above-mentioned.  Upon  which  the  bai- 
lie sent  for  one  of  tlie  tradesmen,  who  made 
the  following  excuses:  That  they  had  made 
the  bastions  as  sufficient  as  the  timber  they 
could  find  for  that  purpose  would  admit  of;  and 
that  they  had  earned  on  the  work  as  fast  as 
they  could  find  hands  to  do  it.  Depones,  That 
tome  time  of  the  said  week,  he  casually  met 
with  the  pannel  iu  the  Parliament- close,  and 
ftffain  renewed  his  complaint  to  him  about  the 
afownesa  of  carrying  on  the  said  works ;  which 
appeared  to  him  should  have  been  carried  ou 
without  loss  of  time :  and  the  pannel  mentioned 
loaiething  about  the  ezpence  of  the  work,  and 
proposed,  that  the  volunteers  would  advance 
the  ezpence  thereof  according  to  their  engage- 
ment. To  which  the  deponent  replied,  Tnat 
he  did  not  doubt  but  the  volunteers  would  fulfil 
their  engagements,  though  lie  suspected  it 
mighl  be  a  difficulty  for  them  at  present  to  ad- 
vance the  money.  Depones,  That  he  was  pre- 
■ent  at  a  meeting  in  Mr.  WiUon's  house,  when 
a  petition,  signra  by  a  considerable  number  of 
the  wdl-affe^ed  inhabitants  of  the  city,  was 
presented  to  the  pannel,  for  associating  them- 
aelves  as  volunteers;  which  the  pannel  objected 
to  as  high  treason ;  but  added,  that  he  should 
consult  the  crown  lawyers  about  it :  and  that 
be  expressed  his  dissatisfaction  at  the  manner 
of  promoting  that  petition,  and  in  attaining  so 
many  subscriptions,  without  previously  con- 
anltiuff  with  him.  Depones,  That  it  was  ob- 
served, that  those  parts  of  the  walls  near  Potter- 
row  Port,  and  8t.  Mary  and  Leith  Wynds, 
vrcre  commanded  by  the  adjacent  houses ;  and 
it  was  thought,  that  it  was  proper  to  build  up 
the  doors  and  windows  of  the  said  houses,  to 
make  the  defence  of  those  parts  of  the  walls 
praeticable ;  or  to  possess  those  houses  with 
parties  of  the  volunteers.  It  was  also  proposed, 
to  possess  the  houses  at  the  Potter- row  Port 
vrith  a  partv,  and  to  make  a  communication  by 
a  bridge,  by  which  thev  could  retire  to  the 
walls  in  case  of  being  dislodged.  But  nothing 
of  this  kind  was  executed ;  nor  did  the  depo- 
BCQt  make  the  non-execution  of  this  any  part 
of  his  complaint  Depones,  That,  some  time 
in  the  weelc  before  the  rebels  entered  Edin- 
burgh, the  deponent  had  occasion  to  meet  with 
the  pannel,  and  others,  in  the  Exchequer- 
Chamber,  and  in  Ma.  Clarke's ;  when  he  pro- 
posed to  the  pannel  to  find  security,  or,  if  it  was 
thought  necessary,  even  to  advance  4  or  500 
ffuincas,  to  be  distributed  among  the  able-bodied 
journeymen  of  the  brewers,  bakiia,  and  Other 
tradesmen  of  the  dty,  to  eneomage  then  to 
jpin  with  the  vokmfecra  in  defence  of  the  city 
that  night  in  which  it  shookl  happen  to  be  at- 
tacked ny  the  rebels ;  which  proposal  the  pan- 
nel seemed  to  apprcMof;  aad  aaid,  that  the 
deponent  needed  no  aeeority  for  his  advance, 
fcr  be  tha  pamial  waaM*  btoeiiia  «iati(^B  for 


the  deponent's  psying  it.  That  the  depo^ 
nent  then  proposed,,  that  the  masters  of  those 
journeymen,  and  others,  should  be  sent  for,  ta 
concert  a  plan  for  the  execution  of  that  pro* 
posal :  but  the  pannel  alleged,  that  jt  was  too 
late  tor  that  then ;  and  that  some  of  them 
would  readily  be  about  their  bottle ;  but  next 
day  he  would  do  it.  That,  on  Sunday  the  15th, 
the  deponent  asked  the  pannel,  if  he  had  met 
with  the  masters  of  the  said  journeymen  ?  &c. 
He  answered.  That,  in  the  multiplicity  tfi' 
afifairs,  it  had  escaped  his  memory,  but  that  he 
would  do  it ;  but  does  not  know  if  it  was  dona 
or  not.  Depones,  That,  in  the  af)emoon  of  the 
16th  of  September,  lie  heard,  that  there  was  to' 
be  a  meeting  of  the  inhabitants  in  the  New 
Church  Isle,  or  that  such  a  meeting  was  then 
met;  and  just  about  this  time  the  alarm-bell 
rung,  which  was  the  signal  for  the  volunteers 
to  repair  to  their  respective  posts.  That  the 
deponent,  being  one  of  them,  went  to  the  poel 
assigned  to  the  company  in  which  he  served  ; 
io  that  he  can  give  little  account  of  what  past 
at  that  meeting ;  but  having  stepped  in  to  see 
what  was  going  on,  he  thought  it  a  very  tumul- 
tuous assembly.  That  the  deponent  observed, 
very  few  of  the  well-affected  inhabitants  that 
he  Knew  were  in  it :  that  there  were  severala 
of  the  meeting,  who,  in  his  opinion,  were  not 
well  affected  to  the  government ;  aud  that  tha 
generality  consisted  of  people,  who,  to  the  best 
of  his  remembrance,  he  bad  nevA*  before  seen. 
That  the  few  who  spoke  for  defending  the 
city,  were  treated  with  very  scurrilous  and  op- 

Rrobrious  language;  particularly  the  reverend 
Ir.  George  Logan,  who  was  speaking  to  that 
purpose,  seemed  to  him  to  have  been  pulled 
down  from  the  form  on  which  he  was  standing, 
by  force.  Upon  which  the  deponent  left  the 
meeting,  and  repaired  to  his  post.  Depones,, 
Tliat  on  Monday  the  16th  he  went  round  the' 
walls  of  the  city  upon  which  the  cannon  was 
phinted ;  and  observeil  there  were  two  of  them, 
one  at  the  Bristow  port,  and  another  at  the 
south-east  comer  of  the  wall  near  Bedlam, 
upon  which  no  centinels  were  then  attending  ; 
and  it  was  observed,  these  cannon  could  not  be 
fired,  without  drawing  the  shot ;  because  they 
might  be  unloaded,  or  the  shot  altered  during 
the  time  the  centinels  were  absent :  but  that, 
after  the  deponent  staid  a  considerable  time  at 
the  cannon  on  the  south-east  comer,  as  above,  a 
centinel  at  last  appeared,  who  said,  he  had  bmi 
planted  as  centinel  upon  the  said  cannon.  De- 
pones, That,  upon  the  evening  of  the  said  l6th' 
September,  be  went  along  with  the  other  volun- 
teers, to  deliver  up  his  arms  to  the  castle ;  apd,  ia 
his  retuni,  met  with  ensign  Roberton  on  the  head, 
of  a  party  of  men,  sent  by  gen.  Guest  or  gen. 
Preston,  with  orders,  as  the  ensm  told  him,  to 
spike  up  the  cannon  on  the  waUs  of  the  city  ; 
but  that  he  was  ordered,  before  entering  the  city, 
to  apply  to  the  pannel  for  his  authority  to  do  so. 
That  he  had  dispatched  Robert  Griflith,  a  gun- 
ner, to  acquaint  the  pannel  thereof,  and  to  ask  hii' 
authority.  That  tha  deponent  saw  the  said  Ro- 
bert Griffith  return,  who  reported,  that  he  hsd 
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waiietl  u|NMi  Ibe  pannel,  and  that  hia  anawer 
waa,  ibat  ba  would  give  bim  no  aulbority; 
adding  aooie  worda  wbicb  be  al  preaent  cannot 
recollect  |  but  tbe  ioopresaion  tbey  made  apon 
bim  ai  tbe  time,  and  wbicb  be  atiM  retains, 
was,  that  tbey  imported  a  diaoouragement  of 
tbe  f  xecution  of  the  order ;  for  that  ibe  enaign 
iromtdiately  aaid»  being  in  conrersation  with 
tbe  deponent,  Should  1  force P  or,  1  will  force, 
my  way  into  the  town  ;  or  worda  to  ibat  pur- 
poee.  But  the  deponent  auggested  to  bim,  it 
would  be  more  pro|ier  for  bim  to  make  a 
report  of  wbat  bail  happened,  to  one  of  the 
generals;  which  baring  been  done  by  aome 
one  of  the  party  aent  for  that  purpose,  tbey 
were  rerallcfl,  and  marched  into  tbe  castle. 
And,  beint;  interrogate  tor  the  pannel,  depones. 
That  he  gare  it  as  hia  opinion,  at  1 1  o'clock 
at  night  »f  Monday  tbe  J6ih,  in  the  Laigb 
council-house,  that  the  town  could  not  tlien 
be  defended,  without  the  assistance  of  tbe 
dragoons,  in  regard  that  the  volunteers  bad 
lodged  tbeir  anma  in  llie  castle;    and  that  a 

rt  many  of  them  were  either  gone  into 
casile,  or  bad  left  the  city,  npon  the  re- 
solution of  delivering  up  the  town  ;  and  that 
be  thought  it  extremely  add,  to  propoae  now 
a  defence  of  the  city  in  their  present  cir- 
cumstances, when,  it  seemed,  it  bad  been 
judged  not  tenal>le,  even  when  the  whole 
▼oluoteers  were  in  arms,  and  an  offer  made 
for  the  ch-agoons  to  come  in  to  its  defence : 
and  therefore,  upon  the  whole,  was  of  opi- 
nion, that  a  mesaage  should  be  sent  to  the 
dragoons  to  return,  and  some  proper  methods 
taken,  in  the  mean  time,  to  father  together 
as  many  volunteers  as  possible.  Depones, 
That  the  deponent  either  heard  Mr.  Druro- 
moud  himself,  or  some  other  person,  «say, 
That  be  Mr.  Drummond  was  going  out  to 
bring  back  the  dragoons;  and  he  did  not 
return  while  the  deponent  was  there.  And 
depones,  That  he  did  not  think  the  alarm- 
bell  a  proper  signal  for  collecting  the  volun- 
teers, while  the  dragoons  were  at  ao  great 
a  distance,  and  the  rebels  so  nigh.  That  this 
be  considered  as  an  intimation  to  tbe  rebela 
to  make  the  attack  on  the  city  era  it  was 
possible  for  the  dragoons  to  eome  to  its  de- 
fence; and  any  intimation  to  tbe  rebels,  of 
a  design  of  defending  tbe  city,  would  pro- 
bably prove  a  hardship  on  tbe  deputies  that 
bad  beien  commissioned  by  tbo  town-council 
to  capitulate  with  tl>em  about  tbe  aurresder 
€f  it,  and  who  were  at  that  tioM  at  tbe  rebel 
camp. 

XX.  Alexander  Scott ^  mercbanl  in  £din< 
burgh,  depones.  That  in  September  1745,  be 
nerved  as  an  officer  of  Volunteers,  for  defeoca 
of  the  city  of  Edinburgh,  in  tbe  company 
commanded  by  the  present  Lord  Provost  of 
Edinbura^b.  That  some  day  of  tbe  second 
week  of  September,  and,  as  be  thinks,  about 
tbe  beginning  of  that  week,  tbe  deponent 
was  present  in  the  New  Churcb  Isle ;  when 
be  beard  a  question  put  to  the  paQod,  whetbtr 
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aoch  of  tbe  volunteera  aa  bdoogtd-  to  th« 
trained- banda  ought  not  to  be  azaeined»  dor* 
ing  their  aervice  as  volonteera,  IVoid  doing  any 
duty  with  tbe  trained-banda  ?  To  wbicb  Ui# 
pannel  answered,  That,  when  both  a  company 
of  trained -bands,  and  a  company  of  voluii« 
teers,  were  upon  duty  at  tbe  aaaie  time,  any 
person  belonging  to  both  these  eompnoies, 
might  have  hia  choice  which  of  them  to  nerve 
in  at  ibat  time.  And,  upon  a  further  qiiea« 
tion  put  to  the  pannel,  be  anawered,  that,  wben 
a  company  ot  trained-bauds,  and  a  coaapany 
of  volunteera,  to  both  wbicb  one  and  tbe  aama 
peraon  belonged,  abould  happen  to  do  duty  %m 
different  dava,  auch  volunteer  sbouki  do  duty 
on  both.  That  tbe  deponent  does  not  ranseaa* 
her  to  have  heard  any  objectioB  made  to  thaaa 
answers,  or  any  thing  further  aaid  on  tbe  aab* 
ject  in  that  meeting :  but  the  deponent  kai 
occaaion  to  converse  with  aome  of  tbe  volaa- 
teers,  who  tliought  it  a  bardabip ;  and  douUa 
not,  but  it  may  bare  discouraged  others  fraoi 
engaging  as  volunteers.  And,  UfHio  an  iiiterra- 
gatory  put  by  tbe  paanel,  depeaea,  That  ba 
did  converse  with  some  of  the  trained -bands, 
to  whom  be  nroposed  to  enlist  aa  volunteera  ; 
wbo  answereo,  that  wankl  bring  upoa  tbaoa 
double  duty  ;  that  thev  were  alr^d v  buaad  la 
do  doty  in  tbe  trained-banda ;  and,  aiiould  tbay 
engage  aa  volunteera,  tbey  might  be  oUigad 
to  do  duty  also  ia  that  capacity,  wben  tba 
trained-bands  were  not  upon  duty;  bat,  wart 
it  not  for  that  hardship,  tbey  woald  have  cboaan 
rather  to  have  aerved  aa  voluateers,  tbaa  with 
the  trained-bands.  And  being  desired  to  coa« 
descend  upon  any  peraon  who  gave  bim  audi 
answer,  depones.  That  be  cannot,  at  tbia  dia- 
tance  of  time,  charge  bis  memory  with  tba 
persons'  namea ;  but  thinks  that  be  talked  oa 
that  subject  once  to  a  friend  of  bis,  William 
Scot,  merchant,  or  in  a  company  where  ha 
was ;  and  that  liitber  William  Scot,  or  aome 
other  in  that  company,  gave  tlie  deponent  that 
answer.  Deponea,  Tliat  the  company  ta 
which  tbe  deponent  belonged  were  onJered  to 
noeet  in  the  College-yards,  in  the  aflemaoD  af 
Monday  tbe  16tb  of  September.  That  the  de- 
ponent, having  been  out  of  bed  all  tbe  preecdmg 
night,  and  having  gone  only  to  bed  al  tea 
o'clodc  that  day,  it  was  about  two  aflcr  nooa 
before  be  came  to  tbe  place ;  and  found  aaoM 
others  of  the  comiumy  there  before  bim.  That 
tbey  bad  got  no  orders  what  to  do ;  and  con- 
tinued in  tlie  College-yards  about  an  hour  after 
tbe  deponent  came,  and  ftiU  received  ao  ordera. 
And  at  last  tbey  consulted  together,  and  maich- 
ed  to  the  Lawn-market;  but  tbe  depaacal 
caaaot  charge  his  memory,  what  were  the 
reasons  that  induced  them  to  march  thither, 
whether  it  waa  tbe  ringing  of  tbe  fire-bell,  be* 
cause  he  does  not  remember,  whether  that 
bell  was  rung  before  tbey  marcbedy  or  if  it  waa 
only  rung  alW  tbey  marched ;  or  if  tbieir  nm^ 
son  was,  to  be  near  tbe  proper  place  where  thay 
might  receive  orders,  for  the  oemaaay  waa 
anxioua  or  uneasy  lor  orden :  that  there  weiw 
other  campaaicf  ef  vobMteers.ia  the  CoUega* 
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jards,  who  marched  to  the  Ltwn  market  at 
the  same  time,  and  the  deponent  thinks  for  the 
same  reason :    that  after  coming  to  the  Lairn- 
raarket,  they  waited  there  for  a  considerable 
time  withx>ut  receiringf  orders ;    till  at  last  the 
deponent,  at  Ihe  desire  of  some  other  oflicers 
of  the  roFunteers,  went  to  the  Goldsmiths -hall, 
to  desire  the  pannel's  orders  for  those  compa- 
nies of  Tolunteers.     That  the  deponent  found 
a  erowd  in  the  Goldsmiths- hall,  with  some 
diffieuKy  got  to  the  upper  end  of  it,  and  told  the 
panoel,  that  he  was  sent  by  the  ofBoers  of  the 
Tohmteera,  who  were  standing  in  the  Lawn- 
market,  to  ask  his  lordship  wliat  orders  he 
\rould  please  to  ffire  them  :   That  the  pannel 
mttswered,  That  he  was  at  a  loss  to  know  what 
orders  to  give  them ;    and  thinks  he  further 
added.  Tint  they  were  then  deliberating  about 
that  matter.    That  the  deponent  waited  some 
little  time,  to  see  whether  he  would  get  orders ; 
hot  getting  none,  he  lett  the  hall,  and  returned 
to  his  company  in  the  Lawn-market,  and  ao- 
qnainted  the  other  officers  of  the  volunteers 
what  had  passed.    That,  not  long  after  the  de- 
ponent's return,  be  saw  the  officers  of  the  vo- 
lunteers that  were  in  the  upper-end  of  the 
Lawn-market  in  a  knot  together,  and,  as  he 
anpposed,  coowhing  what  measure  they  should 
lake;    and  the  deponent  was  soon  inereafter 
toM,  That  they   had  resolved  to  deliver  up 
their  srms  to  the  castle :    And,  upon  the  de- 
ponent's  going  up  the  Lawn -market,  the  ofli* 
pers  informed  him  of  their  said  resolution ; 
and,   agreeable  thereto,  the  deponent  went 
up  to  bis  company,  which  was  the  west-most 
in  the  Lawn-market ;  and  the  whole  of  them 
marohed  up  to  the  castle, .    And  the  reason 
gtvea  the  deponent  for  taking  that  resolution, 
was,  because  no  orders  were  given  them,  and 
they-  were  apprehensive  that  their  arms  might 
fidl  into  the  rebels'  hands. 


<  XX r.  Archibald  iSf cveason,  writer  in  Edin- 
Imrgb,  depones.  That  he  was  au  officer  of  the 
▼olunteers,  for  defence  of  the  city,  in  Septem- 
ber 1746.  That  he  was  present  at  a  meeting 
that  the  pannel  had  with  some  of  the  volun- 
teers in  filrs.  Clarke's;  where  Mr.  Webster 
the  minister  was  also  present ;  and  which,  he 
thinks,  was  upon  Saturday  the  14tli  Sep- 
tember. And  depones,  Thst  be  there  heard 
Mr.  Webster  propose  to  the  pannel,  that  a 
nnmber  of  the  servants  and  journeymen  of  the 
brewers  and  bakers  in  the  town  should  be 
hired  to  assist  in  the  defence  of  the  city  any 
night  it  shouldlie  attacked,  at  the  premium  of 
a  guinea  each  in  hand ;  and  a  further  re- 
ward to  be  given  them,  according  to  tlieir  be- 
liaviour,  when  the  matter  was  over.  That  Mr. 
Webster  undertook  to  raise,  by  subscriptioo,  a 
•am  of  500/.  to  defray,  the  expence :  and  of- 
fered-to  Gfive  security  for  payment  of  the  iiio- 
ney.  That  the  deponent  did  nut  hear  what  j 
answer  the  pannel  gave;  but  supposed  that  i 
the  proporial  had  not  been  gone  into,  because 
be  beard  no  resolution  taken  upon  it  in  that 
meeting,  nor  did  he  afterwards  Lear  any  more 
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of  that  Dottter.    Depones,  that,  in  the  after- 
noon of  Monday  the  16th  of  September,  and, 
as  he  thinks,  about  fotir  o'clock,  while  the 
volunteers  weredrawu  up  in  the  Lawn-market^ 
he  was  sent  by  them  with  a  message  to  the 
pannel,  to  ask  what  orders  he  had  to  give  to 
them  ?   and  likewise  to  ask,  in  case  the  towu 
was  not  to  be  defended,  where  tbev  were  to 
deposit  the  kin^v's  arms  ?  or  words  to  that  pur- 
pose ;  that  he  found  the  Lord  Provost  in  Gold- 
smiths-hail :    that  to  the  first  part  of  his  mes- 
sage he  received  no  answer,  and  got  no  onlere 
for  the  volunteers,  what  they  were  to  do :    But 
to  the  second  part  of  the  message,  the  pannel 
answered.  That  he  would  give  orders  to  receive 
the  arms  at  the  court  of  guard.     DeponejL 
That  the  deponent  waited  till  the  pannel  left 
Groldsmiths-hall,  and  went  to  the  New  Church 
Isle ;    and,  on  the  way  thither,  in  the  Parlia- 
ment-dose, the  deponent  saw  Alexander  Cun- 
nii^ham,  suiveon,  come  up  to  the  pannel,  and 
deliver  the  tollowing  message :    *'  That  the 
dragoons  found  that  the  number  of  the  rebela 
was  so  far  superior  to  them,  that  thev  were 
obliged  to  retire  ;"  but  the  deponent  does  not 
remember  the  place  he  named  where  the  dra- 
goons had  gone  to ;  and  said,  that  the  number 
of  the  rebels,  so  fhr  as  they  could  judge  by  sp- 
pearance,  could  not  be  under  8,000  strong. 
Depones,  That  thereupon  he  heard  the  pannel 
say,  If  the  troops  were  retired,  then  all  waa 
over.    That  he  oelieves  the  occasion  of  Mr. 
Cunnmgham's  being  with  the  dragoons  was^ 
that  he  expected  there  was  to  be  an  action^ 
and  he  attended  them  in  the  way  of  his  busi- 
ness.   And  being  further  interrogate,  deponea. 
That  he  left  the  Provost  as  he  was  going  into 
tbe  New  Church  Isle,  and  returned  to  the 
Lawn-market,  and  reported  to  the  officers  of 
the  volunteers  the  answer  he  had  got  to  the 
messaape  they  had  sent  by  him.    That  theree* 
upon  they  consulted  together ;  and  some  were 
for  immediately  delivering  up  their  arms  into  the 
castle ;  but  provost  Drummond,  who  was  one 
of  their  officers,  insisted,  that,  before  taking 
that  step,  they  should  send  a  second  message. 
That  a  second  message  was  accordingly  sent  ^ 
but  by  whom,  the  deponent  does  not  remem- 
ber ;  and  the  messenger  rctume<l  without  any 
answer :   Whereupon  the  volunteers  marchd 
up  to  the  castle,  and  delivered  up  their  arms. 

XXII .  Eusign  William  Roierton,  of  Edin- 
burgh castle,  depones,  That,  in  tbe  evening  of 
the  laih  September,  J 745,  be  being  then  ai| 
officer  in  the  castle  of  Edinburgh,  was  seat  by 
general  Preston  about  six  o'clock  at  night,  after 
that  the  volunteers  delivered  up  their  arms  ii| 
tbe  castle,  with  a  party,  to  bring  up  to  the 
castle  the  cannon  that  were  on  tbe  walls  of  the 
city,  or  otherwise  to  render  them  useless,  by 
spiking  them  up,  and  knocking  olf  the  trun- 
nions; and,  for  this  purpose,  he  had  carts  and 
horses  along  with  him,  and  proper  instrumenta 
for  spiking  the  cannon,  and  beating  off  the 
trunnions :  but  then,  his  orders  were  restricted, 
not  to  do  this  without  licence  and  order  iron 
3T 
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the  ilien  Lord  Proroft  of  Edinburnb.  Dcponn, 
tbat,  irilh  hit  party,  he  marulied  down  to  tbe 
reiervoir ;  sdu  then  he  lirtt  tral  ihe  terjeaDt  of 
his  party,  and  aftrr  lliat  one  GrifBtb,  a  gunnan 
io  the  caitle,  with  m  meauge  to  the  Provost,  to 
Itaow  whether  he  mij^hl  eoler  the  towu  for  tbe 
xboTe  purpose ;  and  the  aniwer  wliiuh  wm  re- 
turned to  him  froni  the  pantiel,  by  holb  the 
lneisenf;era,  was,  That  he  noiildlKive  no  orders 
eoncemiug  tbe  caouoii ;  but  ihe  deiHiaetit 
■night  du  as  he  thought  proper.  Upon  tliis  lie 
■ent  to  general  Gueal,  to  know  how  lie  ahojid 
behave  ^  and  ardera  were  brouKbt  bim  to  re- 
turn to  tbe  castle.  Depones,  Tbat  Mr.  Weh- 
■ter  wai  with  him,  proenr^d  bim  a  flambeau, 
•ODB  irailhi,  cirti  and  honea  ;  and  lliat,  with' 
«dt  i(oio(f  farther,  the  deponent  returned  to  the 


[S^lhOvlober,  betwixt  one  and  two  o'clock 
in  tbo  miimii){r.']  It  waa  now  luoTcd  by  wme 
flf  the  jury,  that  they  might  bare  leave  to 
make  *  mation  in  court  before  any  t'urtber  pro- 
cedure in  tbe  trial ;  which  being  ailowed  of  by 
tbe  iords,  air  Alexander  Niabet  of  Dcrdi  Pa- 
trick Criubton  of  Woudhouslie,  John  Niabet 
porlioner  of  water  of  Leilh,  and  Edward  Lo- 
thian jeweller  iu  Ediobunjh,  fuur  of  the  ffen- 
tlemen  upon  the  aaaize  oflbe  aaid  Archibald 
Stewart  pannH,  humbly  represented  and  moved 
in  court,  in  their  own,  aud  in  name  nf  the 
whole  other  asaiza^,  that  tbe  Court  had  now 
continued  upon  this  trial,  without  any  retpile, 
■ioee  Toeidny  momini;  ot  eight  o'clock,  bein|[ 
upwatda  of  40  boun :  that,  by  thii  aederunl, 
•evcral  of  tbe  uaizen  were  already  greatly  &■ 
lieued,  and  nne  or  two  of  them  altogether  ud- 
able  to  hold  it  out  any  Jonofer,  without  aome 
relief:  that  the  aniize  could  not  imagine  it  to 
be  tbe  intention,  uther  of  proaecntor  or  pannel, 
to  kill  or  destroy  tliem;  which  behoveil '  ' 
the  consequence,  ihould  they  iniiat 
finiahinif  the  trial  at  one  sederunt ;  th~ 
lurdslii[ie,  a>  well  as  the  pannel,  and  other  mem- 
bers ut'courl  who  had  attended  thin  trial,  must 
be  acohible,  ffoni  what  they  had  suffered  Ihem- 
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ze,  and  con$e<[Ueally  of  the  ■'eaiODalileuesi 
of  their  demand :  that,  although  ulher  people'a 
•ituittioa  and  slreuglh  might  enable  them  to  ga 
on  without  relaxation,  tbe  said  four  gentlemen.  , 
did,  with  great  candour  and  ingODuity,  anure- 
the  judges,  tbat  tbt-y  were  no  longer  able  to  | 
go  on  in  their  duly  upon  this  trial :  and  there- 
fore hedged  leave  to  acquaint  their  lordahipa  I 
thereot ;  at  tbe  same  time  flattering  tbem-  I 
•etvea,  that  Iwlb  tbe  pannel,  and  hit  niajeity's  ' 
mdvncali",  would  ciiocur  and  agree,  thai  tlit  [ 
trial  might  be  pill  off,  and  continued  for  aucb  a.  j 
short  *|tBce  of  lime  as  Ihe  lonia  should  pleast'  I 
to  appoint,  that  in  the  meantime  the  assize,  ! 
and  all  concerned,  might  have  a  little  re«l. 
And,  with  the  grralest  submisniun,  moved  the 
Court,  llial  they  would  please  to  take  this  their  I 
reqocat  into  consideralioo,  and  grant  Ihe  desire  | 
thereof  accord  iugly. 

"  Vjmn  hearing  of  whiab  motioo,  Ur.  Af  ! 


ehilMM  Stewart  pannel,  and  his  eonnacl,  iu 
respect  of  the  diatresa  wbrcb  the  length  of  thm 
trial  baa  already  brought  upon  Mvrral  of  tha 
uaiH,  anil  that  It  seema  impracticable  to  fini^ 
the  trial  atone  sederunt,  content  to  the  granting 
the  desire  of  the  motion  made  aa  above  by  tba 
aaaizera,  in  case  the  lords  aball  think  proper 

(Sigatd,)  "  Arch.  Stewart. 

"  JitMES  Febquson." 

"  Mr.  William  Grant,  bis  majesty's  advff- 
eate,  do«a  not  oppose  Ihe  gnuitiM;  tha  deaire  af 
the  foKMid  mouoo,  agreed  to  by  the  panoal 
and  bis  counael ;  and  hereby  cofMents  that  Um 
lords  grant  the  tame,  in  case  they  so  tbiok  fit ; 
and  that  in  regard  the  jury  bave  already  at- 
tended forty  hours  ;  and  that  aevcral  of  tbca 
are  so  valetudinary,  that  they  arc  unable  M 
stand  out  tbe  trial,  without  tome  respite ;  ami 
also  that  aeveral  of  tbe  nroaeeulor'a  wiliiiaaia 
have  given  bim  notice,  tW  iliej  are  not  able 
to  attend  longer  without  endangenng  Ibeet 
healths. 

(Signtd,)  <>  Wnx.  Gumt." 

"  lla  Lords  Commitsioflen  of  JuitieiaiT, 
having  heard  the  motion  of  the  asaiae,  and  the 
conient  to  granliog  the  desire  thereof,  both  ef 
the  pannel  and  nit  majetly't  adrocatci  m 
abave,aod  fully  del ibetated  and  argued  therm, 
they,  in  reaped  thcraof,  and  of  the  nettmiXf 
of  tbe  case,  continue  the  diet,  till  etera 
o'clo«-k  of  the  forenoon  of  this  day  ;  and  or> 
dainthe  pannel  and  witneaaes  tn  atiMtdthnj 
each  under  tbe  pain  of  law ;  aa  alao  tbe  baill 
fifteen  asaiaers  then  alao  to  attend,  eacb  a( 
them  under  the  penalty  of  500J.  sterling :  and 
the  aud  atsizera,  in  token  of  their  acquieaoeae^ 
hereby  become  bonnd  and  enacted,  each  te 
tbemselvea,    their  beira   and  socceaaora,   thtt 

ibich  tel.o.XrS  I  ;'">  ■V'i  "PI""  f,".''  81"  ■"»i'»"/>  >)» 

I  foresaid  hour,  m  this  placo^  each  under  th* 
forcaaid  penally  of  500/. 

(&gatd,}  "  Alex.  Fiuscb,  I.  P.  D." 
Alex.  Ni^det,  Hudb  Clebk,  jun, 
Jo.  NisBBT,  ■"     — 

James  Uewar, 


upon 
it  then' 


J  A  HEM  KaLCOKER 

TuoMAs  ^Voon, 
Pat,  Cricuton, 
Tiio,  Tiwn  LH, 


Wk.  Wight. 
Alex.  CANraBLi.1 
H.  Flexino, 
James  thiRLiKC, 
Jakes  Hoirm, 
Edw.  LoTHiut. 


,  N.D.N.  Re([ii,  tenia  U 
nuiK  Seaaiouii  Uumo  Bnrst  de  Edm- 
burgb,  rigcKiuiu  none  Die  Mensit  Octo- 
bria,  1T4T,  per  honorabilea  Tinia  Magi^ 
trus  Alexandiuni  Fraser  de  Stricheti,  Pa- 
irioium  Grant  de  Elcbiea,  Carolum  Area- 
kine  de  Trnwald,  el  Hugonem  Dalrym- 
ple  de  Dniiiininre,  Commisaiooario*  Jos- 
lieiarii  diet.  ^.  D.  N.  Itq;ia.— (Loid 
Ktrichen  I'ru'iies.) 

Curia  legiiinifc  affirmata. 

Archibald  Sltaart  of  the  city  of  Edinbnivli, 
merchant,  and  late  provost  tf  Um  said  citjr, 
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pannel,  indicted  and  accuied  at  in  the  former 
sederunt. 

The  ham  fifleen  anizera  beinf  called  over, 
and  aniwerin^  to  their  names,  his  mi^jestj's 
ad  rocate  proceeded  to  the  remaining  part  of 
his  proof,  by  adducing  the  following  wit- 
nesses, viz. 

XXIII.  Robert  Griffith,  one  of  the  gun- 
ners of  the  castle  of  Ediobuigh,  depones.  That, 
about  fiTe  or  six  of  the  clodc  in  the  afternoon 
of  Monday  the  16th  of  September,  1745,  after 
that  the  Tolunteers  had  delivered  thev  arms  in 
the  castle,  it  was  thought  proper,  by  the  com- 
manding officer  of  the  castle,  to  j^ve  orders  for 
bringing  up  the  cannon,  and  other  arms,  such 
as  patteraroes,  that  were  on  the  city -walls,  or 
otherwise  to  render  them  useless,  Uiat  so  they 
night  not  fall  into  the  hands  of  the  rebels. 
That  a  party  was  sent  from  the  castle  for  this 
purpose,  under  the  command  of  ensign  Ro- 
nerton ;  and  the  deponent  was  sent  by  general 
Guest  to  follow  that  party,  to  enquire  if  the 
aaid  Mr.  Roberton  had  prorost  Stewart's  li- 
berty to  go  on  with  the  said  work:  that  Mr. 
Roberton  declared  he  had  no  such  concur- 
rence; but  had  sent  his  Serjeant  to  the  Provost 
Ibr  that  effect.  That  the  general  ordered  the 
deponent  abo  to  go  forward,  and  demand  the 
^]NmnePs  licence  or  concurrence  to  effectuate 
the  same.  Accordingly  the  deponent  waited 
mi  the  pannel,  and  demanded  from  him  his 
licence  or  authority  to  go  on,  and  bring  to  the 
castle,  or  demolish,  these  cannon,  &c.  which 
were  then  mounted  on  the  town-walls,  lest 
they  should  fall  into  the  hands  of  the  enemy. 
That  the  pannePs  answer  was :  he  had  no  au- 
thority to  give,  as  the  dragoons  were  ffone 
eastward,  and  his  volunteers  had  laid  down 
their  arms.  That  be  had  lately  received  a 
.  letter  irom  the  enemy,  which  he  desired  the 
deponent  to  read.  That  the  deponent  told  the 
pannel,  that  bis  the  deponent's  doty  was  not 
to  expostulate,  or  lose  time  with  the  pannel, 
iNit  in  a  positive  maooer  to  have  his  concur- 
rence ;  which  the  pannel  positively  refused  ; 
but  added,  "  That  we  might  do  as  we  would, 
without  his  liberty."  That  when  the  depo- 
nent left  the  pauod,  he  found  ensign  Roberton 
and  his  party  standing  in  tlie  Lawn- market 
street,  with  a  couple  of  carts,  and  some  black- 
amith-boys,  with  fore- hammers  in  their  hands, 
whom  Mr.  Roberton  bad  impressed  40  faci- 
litate his  work.  That  the  deponent  went  to 
general  Guest,  and  acquainted  him,  that  he 
could  not  procure  the  Pro? oat's  licence  to  bring 
in,  or  demolish  the  foresaid  cannon  :  that  the 

Cieral  was  then  in  conversation  with  George 
uder,  surgeon  in  Edinburgh,  whom  the 
pannel  informed  the  deponent|  that  he  had 
sent  to  the  general.  That  the  ffcneral  ordered 
the  party  to  return  to  the  castle ;  and,  at  the 
same  time,  told  the  deponent,  that  the  proper 
time  was  over  for  effectuating  the  foresaid 
work,  it  being  then  dark.  Depones,  that, 
when  he  entered  the  door  where  the  general 
ud  Ur.  Lauder  wer«  in  cooiptDy ,  h%  heard 


the  general  say,  "  I  am  sorry  the  Provost  haa 
not  granted  my  request"  And  being  interro- 
gate for  the  pannel,  whether  he  reported  to 
general  Guest  the  last  words  of  the  pannel's 
answer  to  him,  particularly  that  they  might  do 
as  they  would,  without  his  the  pannel's  au- 
thority ?  Depones,  he  did.  And  the  deponent 
further  desired  of  genoral  Guest  to  give  tha 
party  his  authority  to  go  on  with  the  foresaid 
work,  without  the  pannel's  liberty.  To  which 
the  general  answered.  The  Provost  had  lost 
the  proper  opportunity ;  and,  if  the  party 
remained  any  longer  in  town,  they  might  fall 
into  the  hands  of  some  flying  party  of  the 
enemy.  And,  being  further  interrogate  for  the 
pannel,  depones,  that  the  garrison  of  the 
castle  of  Edinburgh  consist^  then  of  the 
castle-company,  which  ought  to  be  a  hundred 
men ;  and  two  companies  of  colonel  Lascelles's 
regiment,  which  ought  to  be  seventy  mea 
each ;  but  none  of  the  above  companies  wer* 
complete.  That  the  party  sent  for  the  cannon, 
consisted  of  an  officer,  two  gunners,  a  Ser- 
jeant and  twenty  men ;  and  Uieir  falling  into 
the  hands  of  the  rebels,  would  very  much  hav« 
weakened  the  garrison. 

XXIV.  Jouph  Mead,  one  of  the  aeijeanta 
of  the  castle  of  Edinburgh,  depones.  That, 
upon  the  evening  of  the  16th  of  September 
1745,  he  was  desired,  by  ensign  Roberton,  to 
get  ready  a  party  of  twenty  men ;  which, 
after  the  deponent  did,  ensign  Roberton  ordered 
him  and  the  party  to  follow  him ;  which  ac- 
cordingly they  did)  and,  after  th^ were oom« 
a  litUe  way  down  the  Castle-hill,  ensign  Ro- 
berton ordered  the  deponent  to  go  to  the  pannel, 
and  acquaint  him,  that  the  ensign  was  come 
with  a  party,  in  order  to  render  useless  the 
cannon  that  were  on  the  city-walls,  and  iTanted 
the  pannel's  commands  thereanent.  Thede- 
ponent  accordingly  went  to  the  pannel,  and  de- 
livered his  message.  To  which  the  pannel 
made  answer,  That  ensign  Roberton  might  do 
as  he  wouM.  That,  upon  this,  one  Dr.  liuider, 
who  was  then  in  company  with  the  pannel, 
rose  up,  and  desired  liberty  to  go  and  speak  to 
the  general ;  and  that  the  pannel  said  be  might 
go.  And  accordingly  Mr.  Lauder  and  the  de- 
ponent left  tiie  provost,  who  was  then  in  the 
council-house;  and,  when  they  came  to  th« 
castle,  they  met  major  Roberton,  who  desired 
them  to  go  to  general  Guest ;  which  accord- 
ingly they  did.  And  Mr.  Lauder,  addressing 
the  general,  told  him.  That  there  was  a  party 
come  down^  to  destroy  and  render  uaeless  tM 
cannon  that  were  upon  the  walls.  To  whida 
the  general  made  answer.  Why  not?  Tbm 
Prorost  has  not  done  what  he  ought.  To  which 
Mr.  Lauder  replied.  What  could  he  do?  or. 
What  could  we  do,  since  the  forees  have  left 
usf  And  the  deponent  telling  tiie  general  the 
message  he  had  been  sent  with  by  ensign  Ro- 
berton to  the  pannel,  with  the  pannel's  answer, 
the  general  ordered  ensign  Roberton,  with  hie 
party,  to  return  to  the  castle;  which  mes- 
sage to  the  eotign  was  seat  by  Mr.  Laadcri 
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and  the  deponent  bclicres  Mr^  Ltader  ddi? end 
that  meflsat^c  Xo  tlie  cnsisfn,  becmuse  the  depo- 
nent remained  with  the  Gfcnenil  til)  Mr.  Lauder 
was  i^one,  and  llien  asked  the  general,  what 
commands  he  had  for  his  officer,  eoiiign  Kober- 
ton?  To  uhich  the  general  made  answer: 
You  may  pfo  and  (ell  him  to  withdraw  hw  party 
to  the  castle.  And  the  deiHinent  having  gone, 
found  that  the  ensign  anu  his  party  were  al- 
ready returned. 

XXV.  Patrick  Lindaay^  depute- secretary 
to  the  forces  in  North- Britain,  <iepone8.  That, 
about  two  o'clork  of  Monday  the  16th  of  Sep- 
tember 1745,  he  being  in  company  with  gene- 
ral Guest,  the  then  lurd  adrocate  aud  solicitor 
came  into  the  room,  aud  told  the  general,  That 
it  WAS  thought  proper  that  a  hundred  dragoons 
should  be  brought  into  the  city  of  Edinburefa, 
to  assist  in  the  defence  of  it ;  and  desired  tnat 
he  might  gi? e  a  warrant  for  bringing  them  into 
it.  The  general  agreed  to  the  proposal  ;  but 
thought  it  was  proper  that  a  petition  should  be 
signed  by  the  panni  I,  the  lord  adfocate,  and 
solicitor,  requestingthe  thing  from  him  ;  which 
petition  the  deponent  wrote :  And  the  lord  ad- 
vocate carried  it  down,  as  the  deponent  thinks, 
to  have  it  signed  by  the  pannel ;  and  desired 
that  the  deponent  might  come  in  a  quarter  of 
an  hour  to  his  bouse  to  get  the  petition  when 
signed.  That,  af\er  this,  the  lord  advocate 
and  solicitor  left  the  general,  and  colonel  Clay- 
ton came  iutu  his  room,  who  was  going  that 
day  to  brigadier  Fowke.  Tliat  the  general 
told  him  what  the  lord  advocate  and  solicitor 
tiad  been  with  him  about ;  and,  at  the  same 
time,  gave  him  orders,  upon  his  seeing  the 
foresaid  petition  signed  and  delivered  to  the  de- 
ponent, to  acquaint  brigadier  Fowke,  that  it 
was  his  orders  (hat  a  hundred  dragoons  should 
be  forthwith  sent  into  the  town  of  Edinburgh. 
The  deponent  and  col.  Clayton  went  from  the 
caslio  to  lord  advocators  house  in  a  very  short 
time  after  this;  and  calling  for  the  above 
petition,  he  received  it,  signed  by  the  pannel, 
lord  advocate,  and  solicitor,  and  shewed  it  to 
colonel  Clayton  ;  who  immediately  left  the 
deponent,  in  order  to  go  to  brigadier  Fowke. 
Depones,  That,  about  an  hour  after  this,  the 
driioiient,  being  with  general  Guest,  and  the 
general  hearing  that  there  was  some  design 
atiioug  the  inhabitants  for  delivering  up  the 
town  sent  the  deponent  to  the  pannel,  to  know, 
wholher  he  still  desiicd  that  the  hundred  dra- 
goons slioiild  come  to  town  in  terms  of  the 
above  petition  or  request ;  because,  if  he  did 
not,  he  would  send  contrary  orders  to  brigadier 
Fowke.  I'hc  de|K)ncnt  accordingly  went,  and 
delivered  his  message  to  the  provost,  whom  he 
then  found  in  a  very  numerous  meeting  of  the 
inhabitants  in  the  New  Church  Isle ;  but  does 
not  remcmlier  that  he  told  the  pannel  the  gene- 
ral's reason  for  sendin^^  this  message.  That 
the  pannel  demanded  the  opinion  of  the  meel- 
ing,  whether  the  dragoons  should  be  brought 
in,  or  not?  Whereupon  a  great  number  cried 
•ut,   <  No  dragoons.'    And  the  pannel  vpoo 
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this  told  the  deponent,  that  lie  would  neither 
bid  nor  ibrUd  them,  but  that  the  general  might 
do  what  lie  thought  proper.  The  deponent 
upon  this,  having  the  petition  or  request  in  hifs 
custody,  took  it  out  of  his  pocket,  and  wrote 
upon  the  back  of  it,  *  The  generality  of  Mm 
*  meeting  are  not  for  receiv^g  the  dragoona/ 
This  short  note  he  presented  to  the  pannel  for 
him  to  sign;  but  this  he  refused,  «nd  aaid. 
Why  will  ye  distress  me  about  these  dragoons  f 
or  words  to  that  purpose.  And  deponea.  That 
at  that  time,  or  some  time  after,  speaking  to 
the  pannel  upon  the  subject  of  admitting  the 
dragoons,  the  de|K>nent  asked  him,  since  ho 
had  once  signed  a  request  for  bringing  in  thd 
dragoons,  why  he  would  not  either  continue 
the  same  request,  or  counter-order  it  ?  And  the 
pannePs  answer  was.  That  he  signed  the  re- 
quest at  the  desire  of  the  advocate  or  solicitor. 
Depones,  That,  when  he  wrote  the  above  DoCe^ 
he  did  not  tell  the  |Minnel  that  the  paper  opoa 
which  the  note  was  wrote,  was  the  request, 
which  he,  tlie  advocate,  and  solicitor,  hwji 
formerly  signed ;  nor  did  he  shew  biin  any 
more  than  the  back- side  of  the  paper.  And 
being  interrogate  by  the  pannel,  What  it  ii 
the  deponent  means,  bv  his  saying,  that  bia 
had  a  conversation  with  the  pannel,  at  that 
meeting,  or  some  time  after,  about  ailmitting 
the  dragoons;  whether  he  means  that  day  or 
some  day  thereafter  ?  depones,  lie  cannot  be 
positive  as  to  the  day.  And  depones,  Thai^ 
upon  delivering  general  Guest's  measa^  to  the 
pannel,  he  did  it  aloud  ;  find  is  positive^  tliaft 
the  meeting  delivered  such  an  opinion  aa  he 
has  already  deponed  upon  ;  and  thinks  tha 
provost  put  the  question  as  he  has  already  de- 
poned ;  but  aa  to  this  last  particular  be  ia  not 
positive. 

XXVI.  Donald  Mackay,  cadie  in  Edin- 
burgh, depones,  That,  on  Monday  afternooui 
tho  16th  of  .September  1745,  William  Hender- 
son gave  the  defionent  a  letter  to  be  carried  to 
Leith,  to  one  William  Koss  a  gunner;  which 
the  deponent  was  told  was  to  bring  him  up 
from  I>eith  to  the  pannel,  then  Lord  Provost  of 
Edinburgh.  That,  after  the  deponent  bad  de- 
livered his  message,  and  returned,  as  he  was 
walking  about  the  Luckenbooths,  a  man  dresaed 
in  black  clothes  came  to  the  deponent^  and 
asked  him.  If  he  knew  him  ?  The  deponent 
answered,  '*  1  do  not  know  you,  Sir."  The 
man  replied,  *<  What,  do  voo  not  know  roe?" 
And  the  deponent  said, "  i  believe  I  may  have 
seen  you  once  or  twice ;  but  1  do  not  knew 

J^our  name."  Then  the  man  said,  '*  Here  is  a 
etter  to  the  Provost ;  vou  must  find  hina  oott 
and  give  it  him ;  and  here  is  three  pence  ibir 
your  |)ains,  and  next  time  I  see  you  1  will  give 
you  a  shilling."  That  the  deponent  went  in 
quest  of  the  Provost,  and  saw  Mr.  Charles 
Erskine  advocate,  Charles  Eraser  merchant, 
and  the  deceased  Mr.  Robertson  minister, 
standing  together.  That  the  depoiient  came 
up  to  them,  and  asked  tbem,  if  they  knew 
wiiere  the  Proroit  waa ;  for  here  waa  a  lelttr 
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be  had  to  gife  him.  Mr.  Charlei  Enkine 
said,  *«  Gife  me  the  letter,  aod  Til  delifer  it 
to  him:''  And  the  depooeot  me  the  letter  44» 
Mr.  Grskine.  Theo  Charles  Fraaer  said.  <«  I 
am  liflr|iter*footed  than  you  ;  fptemetbe  letter, 
and  ril  carry  it  to  him :"  And  Mr.  Etakine 
gave  hiro  the  letter,  and  Charles  Fraser  went 
off  with  it.  And  depones,  that  the  dc(penant 
did  not  then  know,  nor  does  he  yet  know  the 
contents  of  the  letter,  nor  from  what  person  it 
was.  And  depones,  that  after  the  rebels  had 
got  possession  of  the  city  of  Edinburgh,  be 
saw  the  same  person  who  had  given  him  the 
letter  as  abote,  who  was  then  an  officer  in  the 
service  of  the  rebels,  aod  craved  him  for  bis 
shilling  that  he  had  promised  him;  but  did 
not  get  it. 

XXVII.  ]ffr.  CKarla  Uri/Sciiie  of  Edinsbead, 
advocate,  depones.  That,  upon  the  evening  of 
Monday  the  16tb  of  September  1745,  as  be  be- 
lieves, though  he  cannot  be  positive  of  the  day, 
the  deponent,  Charles  Fraser  merchant,  and 
the  now  deceased  Mr.  Robertson  minister,  were 
standing  together  opposite  to  the  Tolbootli; 
when  a  street-cadie  came  running  up  in  some 
haste,  and  said,  *'  Who  is  there  P  Where  is  the 
Provost  ?"  And  the  deponent  turning  abou| 
bis  face  to  the  cadie,  said,  "  Why,  what  do 
you  want  the  Provost  for  ?"  The  cadie  an- 
swered, "  Here  is  a  letter  I  have  to  give  him." 
The  deponent  said,  **  From  whom  is  the 
letter?"  The  cadie  answered,  **  I  do  not 
know;  a  man  in  black  clothes  gave  it  me  to 
give  him."  The  de|M)nent  replira,  **  I  believe 
the  Provost  is  just  now  in  the  New-Chnrcb 
Isle :"  And  then  Charles  Fraser  said,  "  I  be- 
lieve the  Provost  is  in  the  New-Church  Isle ; 
if  you  will  give  me  the  letter,  I  will  carry  it 
to  him."  And  the  deponent  having  before 
taken  the  letter  out  of  the  cadie's  hand,  he,  at 
the  cadie's  desiiv,  then  gave  it  to  Charles 
Fraser.  That  the  deponent  looked  at  the  back 
of  the  letter,  and  saw  that  it  was  addressed  to 
the  Lord  Provost ;  but  cannot  say,  that,  in  the 
hurry  they  were  then  in,  he  observed  what  more 
was  m  the  address,  nor  did  he  look  at  the  seal. 
And  being  shewn  the  letter  in  the  clerk's  bands, 
which  is  the  first  in  the  list  of  writings  sub- 
joinefl  to  the  criminal  libel,  depones,  that  he 
cannot  say,  whether  it  js  the  same  with  the 
letter  above  deponed  upon,  or  not. 

XXVIII.  Charles  Frater^  merchant  in  £din- 
borgli,  depones.  That,  between  five  and  aiz 
o'dock  of  the  evening  of  the  day  before  the 
rebels  came  into  the  city  of  Edinburgh,  the 
deponent  being  standing  on  the  street,  with 
Mr.  Erskine  the  preceding  witness,  a  cadie 
came  up  to  them,  asking,  where  was  the  Lord 
Provost?  Mr.  Erskine  answered,  '*  What  do 
vou  want  with  him  ?"  The  cadie  said,  "  I 
nave  a  letter  to  give  him."  Mr.  Erskine  said, 
<*  Let  me  see  it."  The  cadie  gave  him  the 
letter,  and  Mr.  Erskine  said,  "  The  Provost  is 
in  the  New  •Church  Isle ;  Til  go  in  with  it  to 
liim."    Then  the  dq^oent iaid  to  tfr.  Srakine, 


''  Sir,  don't  trouble  yoorself ;  give  it  ne,  and 
'I'll  carry  it  to  him."  And  the  deponent  got 
the  letter,  and  went  with  it  to  the  New-Churcb 
Isle ;  when  the  deponent  found  a  great  crowd 
of  peo|>le  there,  and  tome  diiicuUy  to  get  at 
the  pannel ;  and  th^efore  jra? e  tne  l^ter  to 
Mr.  Poison,  a  vintner  in  town,  to  band  it  to  the 
pannel ;  and  the  deponent  saw  it  banded  ae» 
cerdingly;  and  staid  till  it  was  broke  open. 
That  the  deponent  cannot  say,  he  aaw  it  in  the 
pannel's  hands,  nor  knows  be  by  whom  it  was 
opened.  And  the  first  thing  the  deponent 
noticed  in  the  reading,  after  they  bad  read  a 
line  or  two  of  the  letter,  was,  that  they  said  it 
was  friun  Charles  P.  R.  Upon  which  tbero 
arose  in  the  meeting  a  great  noise  and  mur^ 
muring,  some  ballinsf  out  not  to  read  it :  And 
then  the  pannel,  and  the  rest  of  theoieeting, 
dismisaed  ;  and  the  magistrates,  aa  the  depo- 
nent thinks,  went  to  the  Goldsmiths- bsll. 
And  beiqg  shewn  the  letter,  wbich  is  the  first 
in  the  list  of  writings  suigoined  to  the  criminal 
libel,  depones,  he  believes  it  may  be  the  ^taj 
same  that  he  has  deponed  upon,  though  he  did 
not  then  either  observe  the  seal,  or  that  it  was 
addressed  to  the  magistrates  and  town-couaoil, 
as  well  as  to  the  Lord  Provost  of  Edinburgh. 

XXIX.  WilUmn  Henderson^  writer  in  Edin- 
burgh, depones.  That,  upon  Monday  the  1(^ 
of  September  1745,  the  deponent  was  in  tbf 
New  Church  Isle ;  where  he  saw  the  pannel, 
and  a  nnmber  of  atlier  persons,  met  together  ; 
but  remaining  there  for  a  very  little  space,  kt 
dkl  not  know  what  was  transacted  amongst 
them.  That  he  went  Gnnn  that  place  towanb 
the  Castle-hill,  and  returned  from  thence  to  the 
Goldamitbs^ball  about  six  o'clock  at  night; 
where  he  found  the  panael,  the  other  magia- 
trates,  and  most  of  the  council  met.  That  ha 
saw  a  letter  lyiuff  upon  the  table ;  which,  from 
curiosity,  he  took  up,  and  looked  at :  and  the 
letter  marked  N"  1,  which  is  nour  shewn  to  him, 
be  says,  is  the  letter  he  so  looked  at;  aod 
which  letter,  he  was  told  by  some  penson  in 
the  hall  (the  dpponent  does  not  call  to  mind  who 
that  person  was)  had  been  brought  to  the  meet- 
ing in  the  New  Church  Isle. '  That,  very  soon 
after  the  deponent  came  to  this  place,  the  pan- 
nel proposed  the  town's  assessors  should  be 
sent  tor,  for  their  ad  vice :  which  was  agreed  to : 
and  then  the  deponent  went  for  the  deceased 
3Ir.  James  Graham,  and  Mr.  Robert  Pringle  ; 
but  lound  none  of  them.  That,  after  he  i«- 
tnmed,  he  reported,  that  Mr.  Graham  was  not 
to  be  found,  and  tkat  Mr.  Pringle  was  out  of 
town ;  and  thereafter  Mr.  Solicitor  Haldane, 
one  of  the  town's  assessors,  who  had  been  call* 
ed  upon  by  the  Provost  and  magistrates,  caoM 
in  to  the  meeting ;  and  the  pannel  then  took 
the  chair ;  and  the  deponent  was  ordered,  be 
believes  by  the  Provost,  to  read  the  letter;  and 
having  read  the  address,  and  the  subscriptioa, 
wbich  is  Charles  P.  R.  and  bijgan  to  read  % 
line,  Mr.  Haldane  withdrew,  and  said,  Tbirt 
these  were  matters  too  hwb  for  him.  Vfom 
this  the  PiDrcpt  m4»  <*  Good  God!  I  am^ 
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lerted  by  my  arms,  and  by  my  mmesson,^  That 
theu  there  was  a  pause ;  and  the  pannel  havia^ 
demurred  about  reading  the  letter,  one  of  the 
meeting  said,  He  thought  there  could  be  oo 
harm  iu  having  it  read.  Whereupon  the  de- 
ponent proceeded,  and  read  the  letter.  That 
then  a  motion  was  made,  to  tend  a  deputation 
to  the  rebels'  camp,  as  the  only  means  to  save 
the  town  from  the  menaces  contained  in  the 
letter.  And  being  interrogate,  who  it  was 
that  made  the  motion  ?  says,  that  several  of  the 
members  of  the  meeting  seemed  to  be  of  that 
opinion  ;  but  who  it  was  that  made  the  motion, 
the  deponent  cannot  tell ;  but,  as  he  remem- 
bers, there  was  a  good  deal  of  confusion  among 
them.  However,  this  motion  was  agreed  to 
by  the  meeting.  And  at  this  time  the  deponent 
was  called  upon  by  dean  of  guild  Allan,  and 
by  him  desired  to  go  to  the  parliament -close, 
where  the  Edinburgh  regiment  was,  and  tell 
the  officer,  without  loss  of  time,  to  march  his 
men  up  to  the  castle,  and  to  deliver  in  their 
arms.  That  the  deponent  accordingly  went, 
mnd  found  one  Mr.  Bums,  who  was  Mjutant  to 
the  regiment,  and  acquainted  him  with  the  mes- 
sage sent  by  dean  of  guild  Allan.  But  he  having 
Miced  of  the  deponent,  whether  the  pannel  had 
given  onlers  fur  that  purpose  P  and  the  depo- 
nent having  received  no  commission,  but  from 
dean  of  gdild  Allan,  Mr.  Burns  demurred  to 
follow  the  advice  given.  That  the  deponent 
imniediatelv  returned,  to  acquaint  the  dean  of 
guild  of  what  Mr.  Bums  had  said.  Where- 
upon he  immediately  went  down  stairs  to  speak 
to  Mr.  Burns ;  whom  they  met  coming  up  to  the 
Goldsmiths- hall.  What  passed  between  them 
the  deponent  knows  not ;  out,  in  a  very  little 
after,  he  saw  the  regiment  march  to  the  castle. 
Depones,  That  after  he  returned  with  his  an- 
swer to  dean  of  guild  Allan,  he  was  informed 
in  the  meeting  that  four  persons  bad  been 
named  as  deputies  to  go  to  the  rebels'  camp, 
namely,  bailie  Gavin  Hamilton,  bailie  Yetts, 
conveener  Norrie,  and  deacon  Orrock.  Whe- 
ther there  were  more  named  or  not,  the  depo- 
nent knows  not ;  nor  does  he  know  further  as 
to  any  instructions  given  them,  but  that  they 
were  to  find  out  upon  what  terms  or  conditions 
the  rebels  were  to  enter  the  town.  That,  in 
pursuance  of  this,  the  deputies  went  out;  and 
returneil  again  betwixt  nine  and  ten  o'clock  at 
nif^ht,  with  a  written  answer,  N**  2,  in  the  list 
orwritings  subjoined  to  the  libel :  which  having 
been  bhewn  to  the  deponent,  he  says,  it  is  the 
answer  the  deputies  orought  in.  Afler  this 
answer  was  delivered  by  them  to  the  meeting, 
which  by  the  time  the  deputies  had  returned 
bad  gone  from  the  Goldsmiths-hall  to  the  Laigh 
council-bouse,  it  was  observed,  that  it  contained 
a  limitation  of  time,  namely,  two  o*ck>ck  in  ths 
next  morning,  within  which  a  precise  answer 
was  to  be  given  by  the  magistrates  and  council. 
And  as,  by  this  time,  the  magistrates  had  some 
information,  that  sir  John  Cope,  and  his  ma- 
jesty's forces,  were  off  Dunbar,  and  that  it  was 
believed  by  that  time  they  would  be  landed,  the 
maetiDg  oama  to  a  nsolatioii  ta  scad  a  seoond 


deputation,  in  order  to  try  if  they  conld  prevail 
to  have  the  time  lengthened  out  till  nine  or  ten 
o'clock  next  day.  That  the  deponent  does  not 
know  precisely  who  these  second  deputies  were, 
nor  did  he  see  them  set  ont  or  return ;  but  that, 
a  day  or  two  after,  a  paper  was  put  into  his 
hands  by  provost  Coutts,  who  was  the  only  one 
of  the  second  deputation  \«  hom  the  deponent 
knows  of,  or  remembers,  which,  he  said,  was 
the  answer  returned  upon  the  second  deputa- 
tion to  the  magistrates  and  town -council :  and 
the  writing  marked  N**  S,  in  the  list  subjoined 
to  the  libel,  now  shewn  to  the  deponent,  he 
says,  is  the  paper  he  received  from  provost 
Coutts,  as  above.  And  being  interrogate,  whe- 
ther the  pannel  made  the  motion,  or  acquiesced 
or  concurred  in  the  deputations?  says,  R^ 
does  not  remember  that  ne  made  the  motiott  ; 
but  that  he  took  it  for  granted  that  he  concur*' 
red  or  acquiesced  in  it,  either  explicitly  or  ta- 
citly ;  not  ueing  able  to  call  to  mind  any  thing 
he  uttered  or  said  concerning  them,  excepting 
that,  when  the  instructions  were  given  to  the 
second  deputies,  he  urged  them  to  insist,  that 
it  was  then  late,  and  he  could  not  have  the 
sense  of  the  inhabitants ;  and  therefore  it  wu 
reasonable  they  should  be  indulged  till  ten 
o'clock,  that  they  might  have  an  opportunity 
to  see  what  the*  sentiments  of  the  mnabitants 
were  concerning*  that  matter.  And  depones. 
That  he,  as  under  the  town -clerks,  always  at- 
tends the  magistrates  when  they  meet  toge- 
ther in  the  council  as  magistrates;  but  the 
deponent  knows  of  no  minute  of  record  that 
was  made  of  the  transactions  of  that  day.  And 
depones,  Tliat,  about  four  o'clock,  or  a  little 
after,  he  had  directions  from  the  pannel  to  go 
to  the  Cross,  and  to  ilesirethat  such  inhabitants 
or  bnrgesses  as  he  there  met  with,  should  re- 
paur  to  the  New  Church  Isle ;  which  the  de- 
ponent accordingly  did.  And  says,  That  ths 
aforesaid  directions  were  given  him  by  the 
pannel  as  he  was  proceeding  from  the  Gold- 
smiths-hall  to  the  New  Church  Isle.  And 
further  says.  That  tlie  paper  marked  N^  8,  in 
the  list  of  writings  subjoined  to  the  libel,  ha 
verily  believes,  is  the  paper  which  he  saw  in 
the  pannel's  hand  about  three  or  four  o'clock, 
whicn  of  the  two  the  deponent  cannot  be  posi- 
tive ;  but  that  it  was  that  same  afternoon  be- 
fore the  meeting  in  the  New  Church  Ida 
above-mentioned. 

XXX.  S'u*  George  Praton,  of  Valley&dd, 
depones,  That,  in  September  1745,  the  depo- 
nent was  captain  of  a  company  of  volunteers 
for  defence  of  the  city  of  £dmburgh ;  and, 
on  Monday  the  16th  of  that  noonth,  hk 
station  was  to  keep  guard  with  his  company 
at  the  Netherbow  port,  along  with  another 
company  commanded  by  Mr.  James  Nimmo: 
And,  when  it  was  pretty  far  in  the  afternoon, 
the  companies  being  drawn  out  upon  the  streets, 
the  deponent  went  to  the  pannel  to  receive  his 
orders  what  they  were  to  do,  and  he  fbond 
the  pannel  in  the  New  Chnrch  Isle  ;  who  or- 
dersd  tba  deponfni  ta-mttch  the  oompamst 
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to  their  thrm«po«t  in  the  LawD-markrt,  and 
to  remain  there  till  farther  orders.  That  the 
deponent  immediately  marched  up  the  com- 
panies to  the  Lawn -market;  and  there  he 
met  with  sereral  volunteers  in  their  return 
from  the  castle  of  Edinhurgh,  who  told  the 
deponent^  That  they  had  marched  up  their 
companies  to  the  castle,  and  delivered  up  their 
arms  there ;  and  it  was  high  time  for  him  to 
do  so  likewise.  And  the  reason  they  gave 
the  deponent  for  taving  taken  that  step,  was, 
^ey  said,  that  now  the  town  was  not  to  be  de- 
fended ;  and  that  a  resolution  had  been  taken  in 
the  New-church  isle  not  to  defend  the  town : 
that  the  deponent  followed  their  advice,  march* 
tA  up  with  the  two  companies  above-mention- 
ed to  tbe  castle,  and  there  delivered  up  their 
arms.  Depones,  that  between  three  and  four 
o'clock  of  the  same  afternoou,  there  came  in  at 
the  Netberbow  port  16  or  18  carts  Foaded  \%ith 
spades  and  shovels,  which,  it  was  said  to  the 
deponent,  were  carrying  to  the  castle ;  and  a 
town  officer  came  to  the  deponent,  with  orders, 
as  from  the  panuel,  then  provost,  to  let  them 
pass ;  which  he  did  accordingly :  that  there- 
after, when  the  deponent  went  to  the  castle, 
he  'asked  Mr.  Lyon,  the  store-keeper  of  the 
castle.  Whether  these  spades  and  shovels  had 
been  brought  thither;  who  answered.  That 
there  came  none  there ;  for  they  had  no  use 
lor  them ;  and  they  had  g^eat  abundance  of 
their  own. 

XXXI.  Jamct  Millar^  late  servant  to  the 
deceased  Alexander  Bruce  of  Rennet,  depones, 
That  upon  the  16th  of  September  1745,  the 
deponent  was  standing  at  tbe  entry  of  the  Tol- 
booth -church, in  the  alUmoon,  and  saw  several 
Ciurts,  how  many  he  cannot  now  say,  loaded  with 
shovels,  spades,  and  mattocks,  brought  to- 
wards the  entry  to  tbe  Laigh  council- house, 
and  taken  into  the  door  which  enters  in  to  the 
north-gavel  of  the  Parliament-house ;  but 
where  they  were  carrieil  afterwards,  the  depo- 
nent knows  not.  .  And  further  says.  That  some 
iDwn-officerS;  told  him,  that  these  carts  were 
brought  thither  by  the  order  of  the  Lord  Pro- 
Tost ;  at  least  one  of  the  town- officers,  whose 
name  he  knows  not,  but  he  is  an  old  man,  and 
be  would  know  him  if  he  saw  him  again,  told 
bim  so.  And  upon  an  interrogatory  pot  to 
bim,  further  says.  That  whether  that  officer 
was  waiting  upon  tbe  carts,  or  attonding  tbe 
Ph»vost,  wlio,  be  believes,  was  in  the  uold- 
smitllfe-hall,  he  does  not  know. 

XXXI  f.  BaiUU  BrydeHf  lieutenant  of  the 
royal  regiment  of  artillery,  depones,  That  he 
was  in  a  tavern  with  the  pannel  some  little  time 
before  the  rebels  entered  the  town,  in  the  year 
1745,  when  a  gentleman  was  brought  in  to  them, 
who  said,  He  had  carried  along  with  him  from 
Dalkeith  about  fifty  men  to  assist  in  defending 
the  city  against  the  rebels :  that  the  deponent 
did  not  ob^rve  the  pannel  say  much  to  him ; 
but  he  rose  up  from  bis  seat,  and  thanked  him. 
That  the  Provost  seemed  to  be  at  a  lots  where 


to  quarter  them  ;   but  at  last  the  Provost  gave 
directions  to  carry  them  to  the  high-school,  as 
the  properest  place  to  quarter  them.    Aud  fur- 
ther depones.  That  he  was  employed  in  placing 
the  cannon  on  the  walls  of  the  city ;    and  did 
not  find  any  occasion  of  complaint  to  the  Pro* 
vost  concerning  any  other  matter,  than  what 
related  to  his  own  business  ;  and  it  was  chiefly 
concerning  the  making  of  the  white-iron  cases 
for  the  grape  shot ;    in  which  he  thouc^ht  the 
tinman  that  was  employed  did  not  make  such 
haste  as  he  ought  to  nave  done :    As  to  the 
other  parts  of  the  works  carrying  on,  he  thought 
that  the  people  he  happened  to  see  working, 
went  on  pretty  well.    And  further  says.  That 
he  waited  on  the  pannel,  along  with  the  de« 
ceased  Mr.  Mac  Laurin,  who  was  in  a  tavern 
(he  thinks,  but  cannot  be  positive,  that  it  was 
in  the  evening  before  the  rebels  entered  the 
city)  ;  and  desired  orders  in  writing  to  load  the 
cannon  on  the  walls.    That  the  pannel  did  not 
gire  orders  in  writing,  but  verbally  ordered  him 
to  load  them;    and  that  provost  Drumroond 
was  then  present,  and  said  be  would  give  orders 
in  writing;   which  ac<$ordingly  he  did.    And 
upon  a  further  interrogatory  he  recollects,  that 
upon  the  Saturday  a  number  of  men  were  or- 
dered by  tlie  Provost  to  assist  him  (as  the  de- 
ponent heard,  though  he  cannot  tell  to  a  man, 
they  were  24)  to  mount  the  cannon ;   which 
accordingly  was  done,  as  far  as  the  deponentf 
can  recollect,  from  Bristow  port  to  the  Nether- 
bow  ;  and  that  it  was  upon  the  next  day,  being 
Sunday,  he  waited  upon  the  pannel,  with  Mr. 
Mac  Laurin,  and  receiveil  the  verbal  orders 
above  mentioned.      In  consequence  whereof, 
and  of  a  written  warrant  from  provost  Drum- 
mond,  the  cannon  were  accordingly  loaded ; 
the  deponent  caunot  say  all  of  the  caiinon,  be- 
cause he  came  away  about  eleven  o'clock  at 
night,  and  lef^  the  town's  people  at  work,  at 
least  he  left  them  there  upon  the  cannon  whea 
he  came  away  ;  the  gunners  which  he  brought 
along  with  him  having  returned  to  the  castle 
before  he  leA  the  town's  people :    that  a  sailor 
from  Lcith,  who  was  said  to  the  deponent  to  > 
have  skill  in  loading  artillery,  was  come  to  the 
place  where  the  deptment  was  at  work ;  and  it 
was  said  to  the  deponent,  the  rest  of  the  can- 
non were  to  be  loaded.    And  being  interrogate. 
Why  the  guns  were  not  sooner  loaded  ?    de- 
pones. That  the  materials  for  loading  thenot 
were  not  sooner  ready.    And  being  interrogate 
for  the  pannel,  Whetlier  or  not  the  scaffolding, 
upon  wbicb  the  cannon  were  placed,  was  suf- 
ficient?   depones,  That  he  saw  boards  upon 
which  the  cannon  were  placed,  to  make  them 
run  upon  ;  but  no  scairolding  whereupon  they, 
were  placed  ;    the  swivels  which  were  placed 
upon  the  Netberbow  andUristow  ports,  were  to 
be  fired  by  men  who  were  to  stand  upon  the 
scaffolds  placed  there  for  that  purpose.  And  fur- 
ther depones.  That  upon  a  message  delivered 
by  bailie  Baillie,  and  some  other  persons  that 
came  along,  sent  to  gen.  Guest,  he  sent  the. 
deponent,  and  some  other  artillery-men,  to  the 
town,  to  follow  such  directions  as  should  bt 
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giTcn  tliem  by  the  panncl  eonceniTn^  lfa«  <u 
Bon :  thit,  as  the  deponent  Ainki,  ibere  wttt 
tvn  mcnagM  delivered  to  i^n.  One>t  coU' 
«emiDg  i^DDera  In  be  Mill  down;  but  thit  he 
WM  mil  down  but  unee  with  the  erden  ib«Tt 
Ht  down,  before  the  tjiturday  tlie  traaNcliofiv 
whereof  are  abore  aet  forth.  That  i*ben  the^ 
came  down  the  6nt  time  to  clean  the^uni,  the'\ 
liad  no  ordera  from  ^n.  Uueit  to  attend  Dpou 
the  nnlit,  and  lo  (ire  the  ^uni,  but  only  tQ 
■niit  in  planting  them  upon  the  walb ;  nor 
doea  the  deponent  know  of  any  ^nbera  th>^ 
town  bad,  excepting  the  tailor  awire-named : 
but  that  he  was  preaeot  wiien  Mr.  Mac  Lanriu 
applied  to  one  Jennent,  theroaaterof  a  Tent-I 
at  Lrilh,  10  aatiat  in  maDag^ng  the  gum ;  but 
be  declined  it. 

XWIil.  Robert  Brown,  laylor  in  Eilia- 
tH]r|[h,  deponca,  I'lint  upon  tlie  llitb  of  tjep- 
tember,  in  the  year  1745.  the  deponent  serrei! 
in  the  traiueil-baDdi  of  Cillnbur|[h,  and  was 
nndcr  thecuminaDdof  capl.  Hepburn,  and  was 
placed  at  the  Weat-Purl,  and  continued  then.' 
tilt  three  o'clock,  or  thareabouta,  in  the  morn- 
ings afirr.  That  ihnr  captain  harlng  ^one  ii|i 
to  wail  u[Ktti  the  Pniioat  and  magiuralea, 
aa  the  depoDeut  belierea,  to  recrire  initructioub 
(rora  them  how  hia  company  was  to  be  dli~ 
poaed  of,  when  he  returned,  be  siRiiiGed  tb 
(lioie  ut)ii«r  hia  comtiianri,  that  his  orilera  were. 
That  every  man  ahould  repair  to  hii  o»d  houac ; 
and  that  thereupon  tliey  went  off.  And  fnr. 
ihor  says,  That  ttiedcpooent  having  asked  hih 
captain,  what  ahould  be  done  wiih  the  arina 
of  liis  com|iaay  ?  be  told  them,  bia  orders  urtre 
to  leaie  Ihein  in  tliat  place  wlierc  they  thi 
were,  which  was  a  aort  ot  i;iianl-ruiim  ;  qi 
told  him,  that  hia  half-pike  was  to  be  Wt\  lliei 
alao.  Aeuordinsly,  when  they  diapencd  ai 
above,  they  lel\  ilieir  arma  tiiere. 

XXXIT.  Eda-ard  Ingli),  drug^iit  iu  ICdiii- 
btirtfh,  depones,  'I'liat  upon  the  Kith  of  (jp|i. 
Mmher  17'i3,  he  va»  a  aoldier  in  ihe  trained- 
bandi,  in  the  company  comioanded  by  capl. 
Hepburn,  which  h-m  Mntioned  at  the  VVest- 
Pnrt  about  eight  of  the  ch>cb  iu  the  mominn'  of 
that  day,  and  remained  there  till  about  halrao 
hour  alter  three  next  morning;  when  iheir 
oaplaiD  told  them.  That  be  bad  orderk  from 
their  colouel,  that  is,  tlie  pannel,  to  diapefse, 
■nd  leave  their  amia  in  the  place  ivher«  they 
kept  their  guird-rootn.  In  pursuance  where- 
of, they  accordingly  diapened,  and  left  their 
arms  in  the  foresaid  place.  And  deponet. 
That  about  tiro  o'clock  Monday  evening  be- 
tbre  they  dispelled,  the  deponent  having  lieard 
from  capt.  Dalzell,  one  of  the  officers  of  the 
city-guard,  that  the  townwaato  be  delivered 
up,  he  applied  to  caplain  [lFpburn,aod  said. 
That,  since  that  nas  lu  be  the  c;ise,  he  thought 
the  best  way  for  them  was  to  go  to  ibe  caslle, 
and  deliver  ja  llitir  nrms,  nnil  every  man  to  go 
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XXX V.  AJexamder  Hrphum,  merchant  in 
Edinburgh,  deponet,  Tbal  upoii  the  IMi  of 
September,  in  the  year  1745,  be  OHnnHuided 
a  company  of  the  trained -baiida  in  tbe  dtj  oT 
Edmburgn.  That  he  and  bla  company  wera 
plan  led  aa  a  guan)  upon  the  Weal- Port, 
about  dgbt  o'clock  of  that  moraia^,  mod 
continued  tipon  that  station  till  ahaot  three 
next  monuDg;  when  they  dispeiaed,  and 
left  tbeir  anus  in  the  room  where  they  kept 
gnatd.  And  being  interrogate,  by  wboae  ordera 
they  disperaed,  and  left  their  arms  there  ?  aayt, 
Tbal  he  was  sent  for,  to  come  to  the  Provoat 
and  magistrates,  who  were  then  in  Hn. 
Clarke's:  he  believes  be  received  the  mesaue 
by  a  eadie.  When  be  caroe  to  Hn,  Clark^ 
where  the  magistrates  were,  Mr.  TennenI,  the 
captain  commaadant  of  the  trained -ban  da,  chid 
him  fbr  having  lingered  so  long  npon  that  sta- 
tion where  be  was;  for  that  he  had  aeni  ttt 
him,  by  George  Wemyss,  some  time  befbra 
that;  that  be  and  hia  men  ahould  diapet«e,aod 
leave  their  arms  in  the  room  where  thev  kept 
guard.  That  the  deponent  answered.  He  had 
received  no  such  raesaage ;  but  that  he  came 
Kilience  to  a  message  from  the  eat»- 
cil ;  and  now  he  attended,  and  desired  to  know 
their  pleasure;  and  that  the  coromandaat 
then,  in  the  presence  of  the  Provoat  and 
conncillort,  gave  him  ordera  forthwith  ta 
disperae  his  men,  and  to  leave  the  arm*  in  Utat 
room  iriicre  they  were  keeping  guard ;  aail 
thatjohn  Hislop,  the  stoi«- keener  of  Ihe  town, 
waa  that  moming  to  come  ana  take  away  tba 
That  all  the  while  the  deponent  ataid 
oum,  and  while  be  waa  receiving"  the 
orderK  from  the  captain- commandant,  ifae  pan- 
nd'a  head  was  lying  on  hia  band  on  the  labk>, 
ind,  to  tlie  deponent's  apprehenrion,  be  WBl 
asleep.  Thai  the  deponent  imraedlalelj  Ml 
Ihe  counril,  and  returned  to  his  rtalion  at  the 
tVc9t-Porl ;  intimated  those  orders  to  bia  mci, 
iind  dispersed  ihem  ;  who  left  their  arms  in  tbe 
wid  mora  where  they  bad  kept  guard.  And 
being  interrogate.  Whether,  when  he  cooimi^ 
dicated  his  orders  to  the  company,  he  had  toM 
ihem,  That  il  was  by  the  Lord  Pravostii 
order  that  he  had  dispersed  tliera  ?  say  a.  That 
lie  cannot  be  positive;  that  it  i«  potrible  ha 
might  have  said  his  ordera  were  from  ihe  Pn- 
rost,  because  the  council  were  sit  preaent  wbn 
the  commandant  gave  the  deponent  his  ordcn. 
And  deponea,  Tliat,  as  captain  of  the  conpaaj 
stationed  at  Ihe  West-Port,  he  ordered  Ihe  gaM 
~  be  ojiened  to  the  tv  '  '  "'"       "'  " 

ere  sent  by  Ihe  mi  ^ 
deputation  when  they  wen 
that  the  guard  wasdiamiawd  before  the  teluni  of 
he  second  ilenuialion.  And  further  saya.  That 
le  undemtood  in  genera),  that  the  deputiea  wen 
^ent  out  to  mnke  some  treaty  or  capitolation ; 
lint,  as  to  particulara,  be  learned  nothing  Iron 
Ihem,  or  any  body  else.  That  he  caanst 
charge  his  memory  at  present,  nor  can  be  re- 
cnllpct,  that  the  deputiea  told  him  any  thing  of 
their  errand  going  out,  or  Ihe  anawer  of  the 
flrat  deputation ;  and  bi  porilin,  that  aoM  s/ 
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the  men  under  bis  comou^d  did  that  moniini^, 
or  the  day  before,  at  any  time,  tell  him  of  any 
surmtie  of  the  surrender  of  the  city,  or  propose 
carrying  their  arms  to  the  castle. 

XXXVI.  Robert  Tennent,  merchant  in  Edin- 
buq; li,  depones.  That,  upon  the  foresaid  16th 
of  September,  he  was  captain -commandant  of 
the  trained- bands  of  Edinburgh;  and  that  he 
knows  captain  Hepburn's  company  was  placed 
at  th^  West-port;    and  that  they  dispersed 
about  three  o'clock  next  morning.    And  being 
interrogate,  by  whose  orders  they  dispcneo, 
and  left  their  arms  in  the  i^uard-room  P  says, 
That,  upon  an  alarm  brought  in  from  the  street 
into  the  Laigh  council- bou^e,  some  time  in  the 
evening  of  the  16th,  he  cannot  be  positive  as  to 
the  hour,  that  the  High  landers  had  entered  the 
city  at  the  Netherbow,  and  were  chasing  the 
dragoons  before  them ;  it  was  thought  danger- 
ous that  the  trained -bands  should  be  found  by 
the  rebels  with  arms  in  their  hands:  and  there- 
lore  he,  the  deponent,  moved  to  the  provost  and 
council,  that  orders  might  be  given  to  the  men 
under  the  officers  of  the  trained- bands,  to  lay 
down  their  arms,  and  disperse ;  and  that,  upon 
this  motion,  it  was  agreed  by  the  provost  and 
council,  that  such  message  should  be  sent.   In 
piirsuaiu:e  whereof,  the  deponent  sent  capt. 
Wemyss  to  the  three  several  companies ;  one 
whereof  was  posted  at  the  Weigh-house,  and 
two  at  the  W'est-|>ort,  to  signity  to  them  the 
provost  and  council  their  pleasure  to  the  fore- 
said effect.    That,  as  it  appeared  afterwards, 
npt  Weraysf  did  not  goto  the  companies  at  the 
West-Port,  but  had  gone  only  to  the  com|)any 
stationed  at  the  Weigh-house;  which  in  con- 
sequence of  the  order  he  transmitted  to  them, 
dispersed  :   but  what  they  did  with  their  arms, 
the  deponent  knows  not.    And   the   council 
being  informed  by  bailie  Mansfield,  who  had 
occasion  to  be  at  the  West-fiort  that  morning, 
that  capt.  Ue|>burn  and  his  company  were  still 
there,  they  sent  for  the  captain,  and  upon  his 
coming  to  Mrs.  Clarke's,  where  the  council 
then  were,  the  deponent  asked  him,  in  their 
presence,  why  he  had  not  dispersed  his  men 
sooner,  upon  the  notice  sent  him  by  capt 
Wemyss  ?    he  replied.  He  had  never  received 
any  such  message.  And,  upon  an  interrogatory, 
the  deponent  further  says,  that  the  message,  as 
he  understands  it,  sent  to  capt.  Hepburn  by  the 
council  was  to  dismiss  his  men,  and  come  up  to 
them ;  and  that  he  had  actually  dismissed  his 
company  before  the  deponent  saw  him,  as  he 
the  depiment  supposes ;  and  that  he  does  not 
know  H  hat  orders  were  given  to  capt.  Hepburn 
aoeot  the  disposal  of  the  arms.    And  further 
depones,  That,  when  capt.  Hepburn  came  to 
the  magistrates,  the  deponent   does  not  re- 
member, and  cannot  be  positive,  whether  the 
pannel  was  prest^nt  among  tliem  or  not;     he 
Daving  about  ihat  time  b^n  pressed  to  go  to 
]»ed,  and  take  a  httle  rest :  for  he  was  fatigued, 
SLDd  iaiut.  •  And,    being  further   interrogate, 
whether,  when  he  the  deponent  represented  to 
tke  couucU  the  report  u^wX  was  heard  at  the  I 
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door,  that  the  HlgUanders  had  barst  in  at  the 
Netherbow  port,  and  were  chasing  the  dragoons 
up  the  street,' any  particular  orders  were  given 
as  to  the  disposal  of  the  arms  ?  depones.  That  he 
cannot  be  positive,  further  than  tjiat  they  were 
to  lay  down  their  arms ;  and  he  supposed  they 
were  to  leave  them  in  the  place  they  kept  guard. 
And  also  says,  That,  after  it  was  found  that  the 
alarm  upon  which  the  orders  were  sent  to  the 
companies  to  disperse  was  false,  the  deponent 
did  not  think  of  sending  a  second  order,  for  he 
thought  the  first  order  was  executed  :    and  as 
for  the  arms,  the  deponent  does  not  know  that 
any  second  orders  were  sent  concerning  the  dis- 
posal of  them .    And  depones.  That  Uiere  are  in 
all  sixteen  companies  of  trained -bands  :    and 
that  before  Sunday  there  were  never  so  many 
as  three  companies  on  duty,  as  tar  as  the  depo- 
nent can  recollect ;    but  that  then  the  three 
companies  were  ordered  upon  duty  ;   and  that 
three  companies  continued  to  do  duty,  till  they 
were  dismissed,  as  above :  and  that  the  depo- 
nent does  not  know,  or  remember,  of  any  orders 
given  to  John  Hislop  to  gather  up  the  arms ; 
nor  that  any -mention  of  Hislop  was  made  in 
his  hearing  when  capt.  Hepburn  attended  the 
council.    And,  upon  a  further  interrogatory, 
depones.  That,  alter  it  was  agreed  upon  in  the 
Goldsmiths-hall  to  have  a  meeting  in  the  New 
Church  Isle,  the  pannel  recommended  it  to  ail 
who  were  present  to  attend  ;  and  to  desire  such 
burgesses  as  they  met  with  to  come  there  also  ; 
as  also,  to  such  as  were  at  the  head  of  any  coiw 
poration  or  society,  to  take  the  opinion  of  the 
members  of  the  same,  whether  it  was  proper 
to  stand  out  and  defend  the  town  ?  That  there- 
upon the  deponent  assembled  the  officers  under 
his  command  in  John  Rosses  tavern ;    and  the 
captains  were  in  one  room  and  the  subalterns  in 
another.     That  he  asked  the  captains  first, 
what  their  opmion  was  concerning  the  defend- 
ing of  the  town  ?  And  they  were  all  of  opinion* 
that,  since  the  dragoons  had  fled  eastward,  and 
that  some  of  the  volunteers  had  begun  to  sepa- 
rate, it  was  not  practicable  to  defend  the  town  : 
and  tliat,  upon  advising  among  the  subalterns 
concerning  the  same  proposition,  they  were 
unanimously  of  the  same  opinion  ;  as  it  was 
reported  to  the  deponent  by  Mr.  Auchiuleck, 
who  was  bis  lieutenant,  from  the  lieutenants ; 
and  by  Mr.  Hutton,  bis  ensign,  from  the  en- 
signs :   and  that  he  and  his  officers,  at  least  a 
great  many  of  them,  attended  the  meeting. in 
the  New  Church  Isle.    And  further  says.  That 
the  deponent  had  received  the  key  of  the  wicket 
of  the  Netherbow  port ;  hut  that,  upon  Monday 
night,  in  presence  of  the  pannel  and  council, 
the  said  key  was  by  him  delivered  to  capt. 
Hamilton, -to  whom,  at  the  same  time,  tlio 
great  key  of  the  gate  was  also  fevered,  in 
order  to  let  out  the  diaigoons'- baggage ;  some 
of  whom  were  left  to  talke  care  of  it,  and  made 
a  very  great  noise  for  it  at  the  time. 

XXXVII.  JoAn  Da^/eitA,  watchmaker  in 
Edinburgh,  depones,  That  he  was  a  captain  of 
the  trained-bands^  on  duty  upon  the  ersaiof 
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of  Monday  the  10th  of  September  1745';  end, 
between  lef  en  end  eight  o'olook  at  nigbt,  he 
icceifed  a  menage  by  one  of  the  town-officen, 
containing  orders  to  him  to  oauae  hia  company 
to  lay  down  their  arms,  and  to  ditmise  them : 
which  he  did  not  incline,  on  that  meeuge,  to 
do;  but  sent  his  eniign,  William  Sibbald,  tay- 
lor,  with  orders  to  find  out  the  Profost  where- 
•ver  he  was,  and  to  acquaint  him  ;  and,  if  he 
could  not  be  found,  the  captatn*>commandattt; 
that  he,  the  deponent,  had  receifed  the  above 
nessag^  as  from  the  pannel,  or  aome  of  the 
council ;  and  to  enquire  at  one,  or  either  of 
them,  if  such  a  message  was  sent ;  and  what 
lie  should  do  in  relation  to  the  subject  thereof  f 
That  his  ensign  accordingly  went,  and  returned 
to  him  between  eight  and  nine  o'cloek,  with 
•Tilers,  as  firom  the  pannel,  to  dismiss  his  guard, 
•nd  lay  down  their  arms :  ami  tlie  def looent 
being  iben  standing  at  the  door  of  the  Weigh- 
hoiise,  which  was  his  post,  and- where  he  had 
•lantcd  twu  centries,  his  men  rushed  out  upon 
tiim,  leaving  ttieir  arms  behind  them.  And 
depones,  Yhat  he  receired  no  direction  firom 
any  person  in  what  manner  theve  arms  should 
be  disposed  of,  or  secured.  Depones,  That  he 
first  mounted  guard  upon  the  evening  of  the 
fiut-day,  which  was  held  two  weeks  betbrothe 
vebels  came  to  town ;  and  mounted  gnard 
again,  upon  the  10th  day  of  September,  about 
aef  en  o'clock  in  the  morning ;  and,  just  before 
that,  saw  the  pannel  in  the  Goldsmiths^hall, 
who  ac<iuainted  the  deponent,  that  he  wouM 
sret  powder  and  ball,  ana  cartridge-boxes,  from 
John  Hislop,  the  city  store- keeper.  That, 
about  nine  o*clock  he  sent  to  Mr.  Hislop,  de^ 
siring  to  hare  tliem  ;  but  be  not  being  m  the 
way,  the  said  ammunition  was  not  brought  till 
about  eleven  o'clock,  when  as  much  as  was 
thought  would  be  useful  was  delivered  to  him 
fi>r  his  company.  Being  interrogate  for  the 
pannel,  depones,  That,  uetuixt  nine  and  ten 
of  the  Suuday  morning  the  15th,  the  olficcrs  of 
the  trsined- minds  were  called  by  the  captain- 
commandant,  by  the  pannel's  orders,  to  the 
Crown-  tavern,  where  he,  and  the  rest  of  the 
captains,  who  were  all  in  one  room  together, 
received  orders  from  their  commandant,  to  be 
ready  to  draw  out  their  companies  on  a  mi- 
nute's warning,  which  each  captain  communi- 
cated to  his  si^slterns ;  with  orders,  to  such  of 
them  as  were  there,  not  to  leave  that  tavern, 
without  leaving  word  where  they  might  be 
found.  That,  about  three  o'ck>ck  of  the  atVer- 
ooon  of  this  day,  the  captaina  got  (»rders  to  re- 
|»air  to  their  respective  uounds,  and  draw  out 
their  companies ;  which  they  accordingly  did: 
aiuljtheu  the  deponent's  company  had  anus 
distributed  among  them;  and,  as  for  aa  he 
could  observe,  arms  were  delivered  to  the  other 
compauica:  and  that,  before  the  companies 
were  dismissed,  they  received  orders  to  be  ready 
to  march  at  tuck  of  drum. 

^XXVIIi.  Mark  S^ndilandSf  merchant, 
and  late  one  of  the  bailies  of  Ediubui^h,  de- 
pones, That  h«  waa  one  of  th«  aHOokted  to- 


limtaera,  who,  oo  theTthofSeplattber,  pro* 
posed  to  publish  a  paragraph  in  the  Edinburgh 
Coaraot,  on  the  Monday  rolbwing,  containing 
an  account  of  the  steps  taken  for  Mence  of  the 
city  of  Edinburgh  against  the  rebels:  That  he 
shewed  a  copy  of  the  paragraph,  as  ooncerted, 
to  tlie  pannel,  aome  others  of  the  voUintecra 
being  in  company,  which  contained  worda  to 
this  purpose :  **  by  the  advice  of  the  crown- 
lawyera,  he  cheerfully  accepted  of  the  offer  of 
their  service,"  (which  referred  to  the  volua- 
teera;)  and  the  pannel  aaid,  He  could  not 
agree  to  that  draught,  because  it  was  not  tmo: 
and  it  was  amended  by  the  pannd'a  drr^atioii ; 
and  after  the  words,  *'  advice  of  the  crowo^^ 
lawyers,"  it  was  made  to  run,  '^  he  acijaieaoed 
in,  and  accepted  of  their  service ;"  ^viog  this 
fi>r  his  reason,  that  he  differed  in  opmicm  with 
the  king'*  lawyers ;  for,  as  the  law  stood,  be 
thought  it  was  unlawful  to  take  up  arow,  willK 
out  the  apecial  warrant  of  his  majesty.  ]>•- 
pones.  That  he  was  present  when  bailie  Jaaaes 
Stewart  proposed  to  send  to  the  king'a.ahipa  in 
the  road,  to  desire  to  have  aome  aailors,  ac- 
customed to  fire  cannon,  for  serving  the  camion 
mounted  oo  the  city- walk;  which  the  pannel 
did  not  relish ;  because,  he  aaid,  they  wouU  be 
rash,  and  they  would  fire  on  friends,  as  well  as 
fiMs.  And,  oeing  interrogate,  if,  when  the 
pannel  did  not  approve  of  aaid  proposal',  he 
mentioiied  any  other?  Deponea,  He  does  not 
remember. 

XXXIX.  George  Dunbar^  merohant,  and 
late  bailie  of  Edinburgh,  de|iones,  That  the 
paper,  N*8,  annexed  to  the  criminal  Inlters, 
was  framed  by  the  deponent,  and  aome  other 
citisena,  betwixt  one  and  two  afternoon,  of 
the  lath  of  8epceinber  174o ;  and  tliat,  while 
they  were  in  the  course  of  <etgning  it,  bailie 
Gavin  Hamilton,  and  bailie  Robert  Baillia,  sent 
George  Linilsay  for  the  deponent,  to  ask  him, 
What  sort  of  a  paper  it  was  lo  which  he  waa  pro> 
curing  subscriptions?  That  the  deponent  went, 
and  explaiued  the  substance  of  it ;  and  aaid  be 
would  give  them  the  scroll  of  it ;  which  he  sent 
for,  and  delivered  to  them ;  and,  after  rendiag 
it,  they  were  well  pleased  with  it ;  saying,  ihey 
believed  it  to  have  been  a  |iaper  of  another  na- 
ture. That  the  deponent  went  aloog  with  then 
to  some  more  of  the  council  aasembled  in  the 
Goldsmiths'- hall,  where  the  said  scroll  waa  de^ 
livered  to  dean  of  guild  Hathom.  That,  about 
three  o'clock  of  this  day,  he  met  the  pannel  at 
the  8tinking  Style,  and  put  the  said  paper,,  thea 
signed  by  a  great  many  of  the  inhabitnots,  ia 
tlie  pannel'a  hands;  relating  to  him,  at  tbt 
same  time,  the  substance  of  it ;  and  ha  pro- 
mised to  lay  it  before  the  magistrates  and  cooik 
cil.  The  deponent  atteuded  him  to  the  GoM* 
smiths'- hall ;  and,  as  they  were  entering  the 
door^  a  crowd  of  the  subscribers  rushed  in  bs> 
hind  them ;  at  which  the  pannel  was  vaatly  of* 
fonded ;  and,  turning  abouc,  said,  What^  gentle- 
men,  think  you  to  compel  me  to  grant  3m  de» 
aire  of  your 'petition  by  liM^e  f  Upon  which  the 
deponent  endeavoured  to  Hap,  and  |Maiff  thenii 
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«Bd  went  down  tUirt,  the  balk  of  tliMi  foHow- 
iog  biro  to  Ibe  Purliameiitpclote ;  wbere  be  re- 
mained for  lOflM  little  time,  end  antil  be  re- 
ceived a  aeMage  from  capt.  Hepbora,  wbo 
commanded  tbeoompanj  of  the  trained-bandt, 
in  which  the  deponent,  who  was  a  prtmte  man, 
•erred,  That  hie  company  was  mutinying^,  be- 
canse  the  rolanteeri  were  going  to  lay  ilown 
their  amra ;  that  this  was  tefore  the  fire  •bell 
ronir.    That  when,  in  obedience  to  the  cap- 
lain'a  commanda,  he  went  to  the  Weat-port, 
be  foaod  a  disorder  amonpf  the  men  of  the  aaid 
company  upon  the  account  toreaaid ;  to  whom 
the  deponent  addreased  himaelf  much  to  Ihia 
pnrpote :  Let  the  rolunteera  do  what  they  will ; 
let  us  remain  upon  our  duty,  till  we  shall  fe- 
ceire  )he  lord  provost  our  colonel's  commanda ; 
ami  I  will  stand  by  you  as  long  as  I  can  carry 
a  musket.    That,  about  four  o'clock,  he  law 
|bat  part  of  the  town-f^^rd,  which  bad  fl(OBe 
out  to  support  the  dragoons,  standing  m  the 
Grass- nnarket,  some  or  them  under  arms,  and 
the  arms  of  others  grounded ;  and  this  in  his 
way  to  capt.  Heplram.    Depones,  That,  be- 
twixt four  and  fire  o'clock  at  night,  the  pannel, 
with  some  other  of  the  magistrates,  came  to 
the  West- port,  attended  by  Mr.  Maolaurin  and 
John  Scot,  plumber,  and  gave  orders  to  shut 
the  ports ;  to  let  in  any  aoldiera  w  dragoons 
that  should  come  there,  but  no  stragglera  or 
strangers ;   to  let  in  any  forage  that  ahould 
come  for  the  dragoons,  or  perMns  baring  mcs- 
•ages  to  the  magistrates ;  and  to  prime  and 
make  ready  the  cannon  planted  at  the  West- 
port:   All  which  things  that  reuuired  imme- 
diate doing,  were  done.    That  toe  diarge  of 
the  cannon  was  giren  to  the  captam  of  the 
trained-bands,  and  to  the  captain  of  the  town- 
iniard  ;  but  be  obserred  no  gunners  there ;  and 
Seot,'who,  in  conjunction  with  Mr.  Maclauria, 
bad  primed  the  cannon,  staid  by  them  for  some 
time;   he  does  not  know  how  long.     And, 
being  interrogate   for  the   pannel,    depones. 
That,  by  capt.  Hepbom'a  oriter,  as  from  the 
pannel,  ne  the  deponent,  and  three  move  of  the 
guard,  mounted  tlie  town- wall  by  a  ladder,  to 
observe  if  they  could  see  any  of  the  dragoons 
coming;    where  they  remained  two  boon; 
but  none  came  in  but  one.    That  the  deponent 
etaid  on  guard  till  about  two  o'clock  in  the 
morning ;  when  he  went  up  to  Sirs.  Clarke's, 
where  the  magistrates  and  conoeil  were,  to 
acquaint  them,  that  they  would  do  well  to  send 
oame  of  the  toMiera  of^^tlie  city-gfuanl  to  take 
care  of  the  cannon,  which  were  primed,  and 
people  with  flambeaux  going  near  them  ;  and 
ne  received  for  answer  fVom  the  magistrates, 
That  they  would  be  taken  care  of.    That  the 
pannel  was  not  then  in  the  same  room  with  the 
ether  magistratca  and  council,  hot  in  another 
mom,  as  he  was  toM,  alcepini^.    That  he  did 
not  return  to  the  gnaH  again,  but  remained  a 
consMerabfo  tioM  with  the  magiatrales.    That 
the  deponent,  before  he  left  the  gnard,  saw  the 
gentlemen  of  the  flffit  denntatioa  from  the  ma- 
gistvatea  and  town-MUBCil  to  the  rebda  gn  out, 
S  uA  iMT  tUt  gollwn  or  thn 


second  deputation  go  out  in  a  hackney-coach ; 
but  thooe  of  the  first  went  out  on  foot. 

XL.  Richard  Lindsay,  late  one  of  the  bailies 
of  Musselburgh,  depones,  That  be  did  assist 
in  getting  together  betwixt  140  and  150  men  in 
the  towu  and  neighbourhood  of  Muicsetburgb, 
to  be  employed  in  the  defence  of  the  city  of 
£dinbiirgn ;  and,  upon  Sunday  the  15Ui  l^ept 
marched  them  near  to  Christal's;  where  shr 
Rol>ert  Dickson,  a  former  witness,  received 
them,  and  marched  them  that  night  into  town. 
The  deponent  returned  to  Miif«elburgh,  and 
next  morning  came  into  Edinburgh  ;  and, 
about  nine  o'clock  in  the  morning,  waited  on 
the  oannel,  and  acquainted  him,  then  in  the 
GoldsmKhs-hall,  that  the  said  men,  who  weve 
quartered  in  the  New  Church  Isle  the  preced- 
ing night,  were  turned  very  impatient  to  l»e 
properiy  employed  for  the  defence  of  the  city, 
fbr  which  end  they  had  come;  and  that  he 
wanted  to  have  them  delivered  off  his  hands. 
That  the  pannel  thanked  him  very  much,  and 
told  him,  he  would  send  one  to  receive  them  im- 
mediately. That  the  deponent  retunied  to  the 
New  Church  Isle  ^o  keep  his  men  together, 
where  he  remained  about  the  space  of  half  an 
hour;  and,  at  their  desire,  he  again  waited 
upon  the  pannel  at  the  Goldsmiths-ball,  and 
acquainted  him,  tliat  the  men  had  grown  still 
more  impatient,  and  desired  they  should  be 
taken  off  his  band:  which  the  pannel  said 
ahould  be  done  immediately;  and  sent  for  a 
man  that  could  not  be  found :  Whereupon  the 
pannel  desired  him  to  return,  and  keep  his  men 
together,  and  he  would  send  one  immediately 
to  receive  them.  That  he  accordingly  did  re- 
turn ;  and,  af^er  staying  about  a  quarter  of  an 
hour  with  the  men,  who  begun  to  blame  him 
for  bringing  them  to  town,  he  waited  a  third 
time  upon  the  pannel,  representing,  as  above  ; 
and  the  pannel  seeming  to  be  very  ranch  sur- 
prised that  nobody  had  come  near  him,  desireil 
the  deponent  to  return  to  his  men,  anil  that 
what  he  insisted  for  should  forthwith  be  dune. 
That,  soon  thereaf^,  one  of  the  bailies,  Yetts,he 
thinks,  and  a  serjeant  of  the  city -guard,  ciime ; 
that  they  east  some  of  the  men,  and  swore  tie 
nest  to  be  faithful  to  his  majesty  ;  which  last 
were  delivereil  over  to  the  cure  of  the  said  Ser- 
jeant, and  a  good  many  of  the  former  listed 
with  the  Edinbur^rh  regiment,  as  tlu*y  them- 
selvca  told  him.  Tliat  he  knows  nothing  of 
i  their  having  receiveil  any  arms  ;  and  that  tlie 
j  bulk  of  them  returned  that  night  home. 

XLI.  Robrri  Baillie^  merchant,  and  late  one 
of  the  bailies  of  Edinburt^h,  depones,  Tliat, 
upon  the  16th  of  Beptemlier,  there  was  a  mo- 
tion made  in  council,  wbme  the  fiunnel  was 
E resent,  that  tbe  city-erms  shooUl  l>e  secured, 
y  sending  them  up  to  the  cattle.  That  the 
members  of  it  were  divided  in  their  opinion, 
and  tbe  mi^rlty  of  them  tbooirht  that  no 
orders  should  be  made  for  that  pttr]>o«e ;  and 
that  the  pannel  leemed  to  be  of  the  opinion  of 
ttenniMity;  «idtbatilnpp«vcdtoliuii,tfa8t 
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there  was  an  e? ident  majority  for  the  forcHud 
0|)iniun,  thou<»h  no  vole  was  put ;  and  it  was 
I'roin  what  the  pannel  said,  that  the  deponent 
took  him  to  he  of  the  opinion  of  the  majority  : 
And  that  the  pannel,  accordinip  to  his  usual 
custom,  asked  the  opinion  of  sererals  before  he 
spoke  on  tlie  subject  himself:  And  that  it  is 
the  common  practice  of  the  provost  of  Edin- 
burgh in  council,  when  any  proposition  is 
made,  to  nsk  the  opinion  of  five  or  six,  or  some- 
times more,  of  the  council ;  who,  if  they  ^ive 
it  all  one  way,  he  usually  declares  it  to  be 
the  sense  of  the  council,  unless  a  vote  is  de- 
mande<l.  That,  in  the  present  case,  thoug;h 
there  was  a  ditforcnce  in  opinion,  yet  no  vote 
was  insisted  tor;  and,  as  the  uiajority  hail 
given  the  opinion  above-mentioned,  in  conse- 
quence thtreot  he  refused  to  give  the  otAcr. 

XMI.  Hugh  Ilalhivn^  late  dean  of  guild  of 
Ju!iitbun|r||,  ilepones,  That  ho  does  not  re- 
nit'iiibiT,  that  the  paunel  told  him  the  message 
thai  u as  delivered  him  by  Andrew  Alves  from 
the  rebel- army  ;  and  thinks  he  did  not  hear  of 
it  till  about  tlu'  time,  or  a  little  before  Andrew 
Aivcs  was  couimiited  prisoner.  And  depones. 
That  he  h.s  present  in  the  Goldsmiths  hall, 
lioth  before  (he  mcetini>f  in  the  New  Church 
Islo,  and  al'ieri%urd>  in  the  Council-house ;  in 
both  which  places,  the  Ciiddsmiths-hall  and 
Council-house,  there  was  a  great  many  of 
the  council  present ;  that  there  was  also  a 
crctat  many  other  people  \\  ho  did  not  belong  Co 
the  council;  »nd  in  neither  of  these  meetings 
does  the  de(ionent  remember  any  proposal  to 
liavc  been  made  for  securing  the  city-anns  in 
the  castle  of  Kdinburgh:  but  remembers  to 
have  heard  a  message  sent,  as  the  deponent 
thinks,  from  some  of  the  out-guards  about  the 
ports  or  the  %valls,  Co  know  what  they  should 
do  with  their  arms?  And  the  reason  why  this 
inessaj^e  was  sent,  the  deponent  believes  to  have 
been.  That  it  was  publicly  talked,  that  the 
volunteers,  before  this  time,  had  delivered  up 
their  arms ;  and  the  answer  made  to  this  mes- 
sage was.  That  thev  should  secure  them  tlie 
best  way  they  coula ;  and  the  deponent  thinks 
this  answer  fell  to  be  made  by  the  pannel,  as 
lie  was  in  the  chair.  And,  being  interrogate 
for  the  pannel,  whether  this  answer  was  given 
as  being  agreeable  to  the  mind  of  tlie  council  ? 
depones,  Ue  did  not  hear  the  opinion  of  any  of 
the  council  asked,  nor  did  hear  any  of  the  coun- 
cil contradict  it.  And  depones.  That  the  pro- 
vost of  Eilinburgh  cannot  of  himself,  as  he 
thinks,  give  out  any  of  the  town's  arms  to  be 
used  by  the  inhabitants,  without  a  previous 
consent  of  council ;  and  be  knows  that  the 
fact  is,  when  any  of  the  arms  are  given  out,  it 
is  always  done  by  ao  order  of  council. 

XL111.  James  Murray,  esq.  receiver-ge- 
neral of  the  customs  of  Scotland,  depones.  That, 
upon  Saturday  the  14th  of  September  1746,  he 
received  a  letter  from  Mr.  Drummond,  now 
lord  provost  of  Edinburgh,  desiring  him  to 
•ome  forthwith  to  the  city  of  Edioburgh;  and 


that  at  the  request  of  Che  pannel :  And  the  de- 
ponent accordingly  that  night  came.  That  the 
deponent  met  the  nannel  in  the  street,  and  asked 
his  commands.  He  desired  the  deponent  to  go 
to  the  lord  justice  clerk's ;  where  he  instantly 
went,  and  was  followe<l  in  two  minutes  by  the 
pannel.  That  there  the  deponent  was  told, 
whether  by  the  pannel,  or  the  lord  justice- 
clerk,  he  cannot  tell,  bf  ing  l>oth  present,  thai 
the  rebels  were  within  two  days  easy  march  of 
the  town;  and,  as  it  was  prop«»se«l  to  defend  it, 
they  desired  that  the  dejionent  would  give  his 
advice  and  a$«iMiance.  To  which  heanswered. 
That  it  was  his  dut>  and  inchnation  to  do  e%ery 
thing  in  his  power  for  the  kind's  service. 
After  this  provost  Stewart  and  the  deponent 
went  t«>  the  street ;  and  tlie  |>annel  told  him, 
there  were  several  town's  gentlemen  met  in  « 
tivcm,  and  desired  he  would  go  there.  That 
accordingly  they  went  tofiffther;  and  Mr. 
Drummond,  now  lord  provost  of  Edinburgh* 
who  was  there,  told  the  deponent,  the\  had 
sent  to  him  for  his  assistai.ce  in  the  dcteoce  of 
the  town ;  and,  as  they  were  iunoraut  of  mi- 
litary matters,  and  convinced  that  the  deponent 
understood  more  of  tlieio  than  they  did,  liupei^ 
he  would  give  them  pmper  directions  how  to 
dispose  of  the  men  they  had  in  arms,  in  the 
best  manner  for  the  defence  of  tiie  town :  Then 
they  told  the  de|>oncnt  their  numbers,  v^hich, 
so  far  as  he  remembers,  they  said,  might  be 
about  eleven  or  twelve  hundred  ;  but  cannot  be 
positive.  That  the  de^Htnent  dictated  to  them 
tlie  method  of  disposing  their  guards;  and 
some  rules  of  discipline  they  were  in  that  hurry 
to  observe;  guards  to  be  imineiliately  placed, 
alarm-posts  assigned,  and,  besides,  continual 
patroles.  There  were  several  rounds  ap|K>inted 
for  that  night ;  and  the  pannel  was  to  go  the 
grand  round  after  midnight.  That  orders 
were  instantly  given  for  difiposinfif  every  thing 
according  to  those  directions.  That  the  next 
morning  the  deponent  went  with  Mr.  Colin 
Maclaurin  to  visit  the  walls,  and  stations  of  the 
guards ;  and  ordered  barricadoes  at  the  gates. 
That,  about  mid -day,  he,  the  deponent,  coming 
to  the  streets,  met  the  pannel,  who  told  him, 
he  had  gone  the  grand  round,  and  was  sorry 
to  tell  the  deponent,  Uiat,  notwithstanding  the 
strict  orders  given,  he  neither  found  the  giiardi 
nor  centries  alert ;  but  that  they  were  huddled 
together,  under  the  shelter  of  the  walL  That 
the  barricadoes  were  immediately  set  about, 
and,  by  night,  pretty  far  advanced.  That  next 
day,  being  Monday,  the  dragoons,  and  city- 
guard,  marched  out  of  town  westward ;  mit 
about  four,  or  a  little  before  four  in  the  ailer- 
noon,  they  returned  in  some  hurry «  and  the 
dragoons  retired  towards  Leith,  and  the  city- 
guard  retired  in  good  order  to  the  town.  That 
the  deponent  observed  this  threw  a  damp  on 
the  spirits  of  the  inhabitants,  who,  till  then,  bad 
shewn  a  good  countenance.  That  the  pannd, 
with  many  other  gentlemen,  assembled  in  the 
Goldsmiths-hall,  sent  for  the  deponent.  That 
the  deponent  went  immediately  ;  and  the  pan- 
nel made  bim  some  compUmenti,  mid  thin 
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asked  him,  if  he  thoufj^ht  the  town  tenable  ?  | 
The  deponent  tokl  him,  they  had  hands 
enough ;  but  that  the  pannel,  and  the  other 
Pfentlemen  present,  were  best  judges  of  their 
hearts:  But  that,  if  thev  entertained  any 
thoughts  of  delivering  up  the  town,  they  were 
not  to  add  to  their  reproach,  the  crime  of  de- 
livering the  king's  arms  to  the  rebels.  And, 
being  interrogate,  whether  any  mention  was 
floade  b;^  himself,  or  others  in  the  company, 
concerning  the  city-arms?  depones.  That  he 
did  not  at  that  time  know,  that  the  city  had 
any  arms  properly  belonging  to  itself,  other 
than  what  serred  the  city-guard.  And  that, 
afler  be  left  the  Goldsmiths*  hall,  having  still 
some  confidence  that  the  town  was  to  be  de- 
fended, he  went  to  his  bouse,  loaded  his  pistols, 
put  them  in  his  pockets,  and  came  to  the  street ; 
where,  observing  a  party  of  armed  men  march- 
ing up  the  street,  he  asked  them,  where  they 
were  going?  They  answered.  To  the  castle,  to 
deliver  their  arms.  Upon  which  the  deponent 
went  to  the  Goldsmiths-hall,  and,  with  great 
difficulty,  got  access,  and  desired  of  the  pannel, 
that  he  would  order  the  Netherbow  port  to  be 
opened  to  let  the  deponent  out  of  town ;  that  he 
being  an  officer  of  the  revenue,  it  was  unsafe 
for  him  to  stay  any  longer;  which  the  pannel 
ordered  accordingly.  And,  being  interrogate 
for  the  pannel,  if  the  deponent  heard  him  ex- 
press his  opinion  anywise  for  defending  the 
city  ?  depones.  That  the  first  time  he  came  to 
tlie  Goldsmiths- hall,  he  heard  the  pannel  say. 
That,  if  the  town  was  to  be  defended,  he  would 
do  his  duty,  if  he  was  to  leave  his  bones  on  the 
walls :  And  he  appeared  to  the  deponent  to  be 
very  warm  for  the  defence  of  the  town ;  but 
that  there  was  such  a  confusion,  he  could  not 
Lear  all  that  the  pannel  said. 


XLIV.  David  Lindsaj/,  writer  in  Edinburgh, 
depones,  That  he  served  as  lieutenant  in  Ms. 
Drummond,  now  lord  provost  of  Edinburgh, 
his  company  of  volunteers ;  and,  being  in  the 
Lawn-market  with  the  said  company  after  the 
resolution  was  taken  by  the  difierent  officers  of 
the  volunteers,  the  deponent  %vas  sent  by  Air. 
Drammond,  as  he  thinks,  to  general  Guest,  to 
acquaint  him,  that  the  volunteers  were  imme- 
diately to  come  up  to  the  castle,  and  deliver  up 
their  arms,  for  that  no  good  could  be  done  by 
keeping  them  ;  for  that  the  town  was  to  be  de- 
livered op.  That,  upon  his  coming  to  the 
castle,  he  met  with  major  Robertun  at  the 
castle-gate,  who  asked  the  deponent,  where  be 
was  going  f  To  which  he  made  answer,  that 
he  was  going  to  general  Guest.  The  major 
then  said.  May  I  ask  you  what  may  be  your 
business  P  To  which  the  deponent  noade  answer, 
that  he  was  come,  at  the  desire  of  Mr.  Drum- 
mond, to  deliver  the  above  message.  To 
which  Mr.  Roberton  answered.  That  the  ge- 
neral knew  all  that  already ;  and  ha  ezpectnl 
them,  without  loss  of  time ;  and  desired  him  to 
go  back  duvctly,  and  tell  Mr.  Drummond  so 
much  ;  which  the  deponent  accordingly  did ; 
and  therealWr  the  voluotMrs  Mirchid  ap,  and 
delivered  io  their  arms. 


XLV.  John  Hi$lopt  store-keeper  of  the  city 
of  Edinburgh,  depones.  That,  in  the  month  of 
September,  1745,  the  deponent  was  keeper  of 
the  town  of  Edinburgh's  magazine,  where  their 
arms  and  ammunition  were  laid.  That,  at  that 
time,  there  was  in  the  magazine  1250  firelocks^ 
besides  300  that  were  insufficient;  bv  whicb 
he  means  altogether  useless ;  and  of  the  1250, 
there  was  a  great  many  that  the  deponent 
wouki  not  give  balf-a-crown  the  piece  for ;  and 
the  most  of  these  were  very  old,  but  could  fire: 
and  besides,  there  was  in  the  magazine  not 
quite  800  bayonets,  and  about  300  cartridge^ 
boxes  in  bad  case.  That  of  ammunition,  thero 
was  about  two  boxes,  and  a  bag  with  sonMi 
loose  ball,  and  no  gun-powder;  but  that,  in 
the  beginning  of  September,  the  deponent  got 
from  the  powder- house  tour  cwt.  of  powder. 
That,  besides  the  above  arms  that  belonged  to 
the  town  of  Edinburgh,  there  was  the  arms  of 
the  city-ffuard  of  Edinburgh,  consisting  of 
75  firelocks,  bayonets,  and  cartridge-boxes. 
That  the  powder  and  ball  was  made  up  into 
cartridges :  and  of  the  above  arms,  there  was 
100  sent  to  Leith,  but  returned  again  to  the 
magazine,  on  Monday  the  16th  of  September. 
That,  by  the  panners  orders,  the  deponent 
gave,  upon  Sunday  the  15th,  betwixt  50  and 
60  firelocks  to  each  company  of  the  16  com- 
panies of  trained-bands,  except  the  Canongate- 
Head  company,  who  gt>t  but  about  24 ;  and 
that  39  firelocks  were  ffiven  to  the  39  additional 
men  of  the  city -guard.  And,  upon  Monday 
the  16th,  the  deponent  having  got  orders  from 
soiuetimesthe  pannel,  and  sometimes  (he  ma- 
gistrates, being  all  his  masters,  gave  accord- 
ingly cartridges  to  those  who  came  for  them  ; 
and,  particularly,  he  gave  500  cartridges  to 
each  of  the  three  companies  of  the  trained- 
bands  who  that  day  kept  guard ;  and  a  good 
deal  to  the  seceders,  who  kept  guard  at  the  In- 
firmary. That,  before  the  said  16th  of  Sep- 
tember, all  the  powder  which  was  in  the  pow- 
der-honse  was  sent  up  to  the  castle  by  order 
of  the  pannel:  and,  by  the  paunel's  orders,  on 
the  said  16th,  the  deponent  got  back  from  the 
castle  425  pound  weight,  for  the  use  of  tha 
cannon  that  were  planted  on  the  city-walls,  and 
for  cartridges;  and  the  deponent  gave  it  out 
for  charging  the  cannon,  and  he  gave  car- 
tridges to  such  as  called  for  them :  and  the 
whole  ammunition  was  given  out,  except  about 
a  50  pound  barrel.  That,  with  respect  to  the 
arms  that  were  not  given  out,  and  the  above 

?|uantity  of  powder,  he  received  no  orders 
rom  the  Provost,  or  any  body  else ;  and  the 
firelocks  which  he  gave  out,  as  above  deponed 
upon,  were  never  again  returned  to  him.  That 
upon  the  16th,  the  deponent  laid  by  the  keys 
of  the  magazine,  the  armoury,  and  the  ward- 
robe, in  some  secret  place,  which  his  servant 
Alexander  Dryburgh  knew.  And,  upon  the 
17th,  after  the  rebels  got  poraession  of  the 
city,  he  stepped  aside,  not  thinking  it  proper 
to  keep  his  own  house;  and  the  account  which 
his  said  servant  gave  of  the  keys  aflerwards 
was.  That  the  rebels  threatened  to  break  open 
the  doors  of  the  magazine,  armoury,  conncil- 
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liome,  and  wvdrobe;  awl  therefore  baDie 
Mansfield  caiM  to  Alexander  Dryburgh,  and 
ailTiiml  him  to  dtliTer  np  the  keys  of  the  abore 

5 laces;  which  he  according^ly  did:  and  the 
ay  UiereaiVer  the  deponent  vair   tlie  rcbeh 
carryin<r  down  arnw  on  their  ahonldera  along" 
the  ttreeCs,  which  he  apprehended  to  be  the 
aniM  belonging  to  the   town   of  Edinburgh. 
And  depooee,  he  gi»t  no  orders  for  tecuring, 
or  bringing  back  the  arms  which  he  had  given 
to  three  companies  of  the  traineil  bands  that 
were  upon  duty  apon  Monday  ni|tht  the  16th  ; 
and  thttt  he  was  so  fatigued,  by  sitting  up  three 
nights  before,  that  he  was  not  able  to  sit  up 
longer.    And  depones,  that,  aiter  the  rebeb 
had  carried  off  the  orms,  as  above  deponed 
upon,  they  delivered  the  deponent  the  keys  of 
the  nsagaxtne,  wliich  was  about  14  or  30  davt 
after  they  entered  the  city.    And,  npon  the 
deponent's  going  into  the  said  magaEine,  he 
found   no  arms  there,  except  a  tew  of  the 
broken  gnns  above-mentioned ;  and  even  these 
were  aflerwards  carried  off  by  tliem.    And, 
being  interrogate  for  the  pannel  concerning  the 
spades  and  shovels  that  were  brought  to  the 
magaxine  on  Monday  the  16th,  depones,  that 
on  that  fday  there  were  four  carts  of  shovels 
end  spades,  belonging  to  William  Millar,  seeds- 
man in  the  Abbej',  sent  up  to  the  magazine ; 
and  the  carter  said  to  the  deponent,  that  bailie 
Hamilton  desired  that  he  might  take  them 
under  his  care  and  custody ;  ami  the  deponent 
accordingly  dkl  so ;  and  that  on  ISnnday,  the 
99th  of  S^ntember,  the  rebels  came  and  carried 
them  off  oown  to  the  Abbejr ;  but,  upon  the 
proprietor's  making  application  for  them,  the 
deponent  heard  him  say,  that  he  altowards 
got  them  back. 

XLVf.  Alexander  Dryhurgh^  servant  to 
John  Hislop,  the  preceding  witness,  depones, 
That  in  the  month  of  8entember,  1745,  upon 
Blonday  the  16th  day,  in  tlie  evenin&f,  he  knew, 
that  his  master,  John  Hislop,  had  secreted  the 
keys  of  the  town  of  Edinburgh's  magaaine 
and  store- houses  betow  a  form  m  the  council- 
house.  And,  npon  the  17th,  after  the  rebels 
had  entered  the  city  of  Edinburgh,  and  want- 
ing access  to  the  council -house,  they  threat- 
ened to  break  open  the  door ;  and  the  deponent 
by  accident  meeting  bailie  Blansfield,  who 
knew  that  he  had  the  key  of  the  council- house, 
detired  the  deponent  to  give  the  key  to  the 
rebels,  rather  than  have  the  door  broke  open  ; 
which  he  accordingly  did :  and,  at\er  the  rebels 
had  got  access  to  the  council-house,  they 
found  ont  the  keys  of  the  magazine,  armoury, 
end  wardrobe,  out  of  which  they  carried  off 
ell  the  arms  that  ivcre  then  to  be  found  there ; 
the  deponent  having  seen  the  very  arms  car- 
ried down  the  !«treets  ie  carts,  and  on  men's 
shoulders ;  and  that,  when  the  keys  were  again 
restored  to  his  master,  and  the  deponent  nad 
occasion  to  enter  into  the  armoury,  he  saw  no 
■miB  there. 

XLVII,  Tkmas  Dulyli^  ene  of  die  cap- 


tains of  the  City-guard  of  Edinburgh,  depones. 
That,  in  September  1745,  the  deponent  was  one 
of  the  captains  of  the  city-guanl,  which  then 
consisted,   including  officers  and  soldiers,  of 
196  men.    That,  awut  ten  o'clock  of  Monday 
the  16th  of  September,  the  deponent,  by  order 
of  the  pannel,  marched  out  with  the  whole 
gnard  to  the  Colt  bridge,  leaving  only  a  fow 
of  the  men  behind  to  make  up  cartridges. 
That  they  remained  at  the  Colt  bridge  till 
about  three  o'clock  afternoon,  when,  by  order 
ef  the  commanding  officer  of  the  dragoons, 
they  marched  back  to  town,  and  went  to  the 
court  of  guard :  where  they  received  tn^eie 
from  the  pannel,  which  was  brought  them  by 
Mr.  Orrock,   to  march  two   sqnads   of  tlie 
guards  to  the  Grass-market,  and  to  leave  the 
other  squad  at  the  court  of  guard.    That  the 
deponent  acoordingly  marched  with  the  two 
sqnads  to  the  Grass  •market,  and  received  from 
the  pannel  the  key  of  the  wicket  of  the  West- 
port,  with  onlers  to  alk>w  nobody  to  go  out,  or 
come  iu,  but  such  as  he  could  be  answerable 
for.    That  the  deponent,  and  his  party,  re- 
mained in  the  Grass-market  till  about  eight 
o'chick  at  night ;  and,  about  seven  o'clock,  as 
the  deponent  thinks,  he  saw  bailie  Yetts,  bailie 
Hamilton,  and  some  others  come  finom  the 
town  to  the  West-port,  who,  he  was  told,  were 
a  depntstion  sent  to  the  rebel-camp ;    but, 
some  time  before  that,  the  deponent  had  given 
the  key  of  the  wicket  to  one  of  the  captains  of 
the  trained -bands,  Alexander  Hepburn,  who 
then  kept  ^ard  at  the  West-port.  That,  ebout 
eight  at  night,  capt.  Maitland,  another  of  the 
captains  of  the  town-guard,  brought  thede^ 
poneiit  orders  from  the  pannel  to  march  his 
men  to  the  court  of  guard ;  which  the  depo- 
nent did.    And  it  being  his  turn  to  be  upon 
g^ard  that  night,  he  then  went  to  the  pannel 
to  receive  his  orders,  what  guard  he  desited  to 
be  kept  that  night;  and  the  pannel  ordered 
him  to  keep  the  ordinary  gnard,  which  is  a 
squad,  era  third  part  of  the  company,  which 
then  consisted  of  126  men ;  but  the  deponent 
actually  kept  upon  guard  50  men :  and,  oy  the 
panners  onlers,  he  sent  a  detachment  of  theie 
to  keep  guard  at  ihe  Netherbow  port ;  the  vo- 
lunteers who  had  kept  guard  there  formerly, 
having  left  it.    That  the  detachment  he  ant 
first,  consisted  of  14  men ;  but,  as  he  wss  af- 
terwsrds  informed,  that  these  had  got  them- 
selves drunk,  he  was  forced  to  change  then ; 
and,  at  kwt,  that  guard  was  reduced  to  the 
number  of  six  men ;  which  was  all  that  the  de* 
ponent  could  find  that  were  fit  for  doing  dntr. 
That  the  defionent  received  orders  from  liif 
pannel,  not  to  suffer  any  body  to  go  out  or 
come  in  at  the  port;  but,  upon  r^ollecfioB, 
says.  That  these  orders  were  not  given  to  the 
deponent,  but  were  carried  by  one  Henderson 
to  the  Serjeant  of  the  guard  in  the  dep'tntnt^ 
absence,  and  by  him  sent  with  the  said  iletach* 
mcntto  the  Netherbow.    That  the  depencot 
went  to  his  own  house  about  four  oVIew,  uid 
did  not  see  the  rebels  come  iu  at  the  port ;  but 
WM  teM  by  Ui  fflOA  et  the  port,  that  bcfiR 
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five  o'docky  a  ceaeh  haviiif  come  down  the 
street  antl  gmieoQt  at  the  port,  the  rebels  teok 
that  opportunity  of  rushing  in,  and  seised  the 
centries,  and  took  their  arms  ffem  them ;  and 
then,  marched  up  to  the  court  of  euard,  and 
■eized  such  of  the  men  at  they  could  laj  hands 
on  there,  and  took  their  arms  from  them.  That 
ihe  deponent  soon  after  went  in  quest  of  the 
pannel,  to  report  what  had  happened..  That 
IM   found    the   pannel   in  a   tavern   in  the 
Writers  Court,  lie  thinks  Mrs.  Clarke's ;  and  in 
company  with  him,  he  found  a  rebel- officer, 
whom  be  at^wards  knew  to  be  Sullinm ;  and 
together  with  them,  the  deponent  thinks  bailie 
Yetta,  and  several  others  of  the  councif;  and 
the  deponent  reported  to  the  pannel  what  had 
happened  to  his  guard.     Depones,  That  the 
guard- soldiers  had  been  greatly  fatigued  for 
several  days  before,  and  bad  been  under  aroM 
by  four  o'okMik  in  the  morning  of  Monday  the 
16th ;  so  that,  when,  at  night,  the  deponent 
inarcfaed  his  men  from  the  Grass-market  to  the 
court  of  guard,  a  great  many  of  them  were 
unfit  for  doing  duty.    And,  being  interrogate 
for  the  pannel,  depones.  That  he  had  occasion 
to  observe  the  town's  arms  belonging  to  their 
magazine,  having  picked  out  what  he  thought 
the  best  of  them,  in  very  bad  conditioni  severala 
of  them  not  fit  for  use ;   many  of  them  that 
would  indeed  fire,  bat  of  these,  many  that 
would  not  keep  priraiu^.    Depones,  That,  upon 
Sunday  the  15th,  the  deponent,  with  about  90 
of  the  town -guard,  and  a  detachment  of  about 
50  yf  the  £dinbui]g;h  regiment,  marched  out 
towards  Corstorphin,  to  sustain  the  dragoons ; 
and,  after  they  had  passed  the  Colt  bridge  in 
Ihe  way  to  Corstorphin,  there  came  up  to  them 
first,  one  Mr.  Lindsay,  and  afterwanis  one 
Ormiston,  who  is  a  copper-smith  in  the  West- 
bow,  and  told  them,  that  it  was  the  Provost's 
orders  that  they  should  halt  there :  but  there- 
after Mr.  Henderson,  who  writes  in  the  coun- 
dl-ohamber,  brought  them   orders  from  tlie 
Provost  to  march  forward  to  Corstorpliih,  and 
there  to  take  their  orders  from  col.  Gardioer, 
Andy  being  further  interrogate  for  the  pannel, 
depones,  That,  when  the  pannel,  on  Sunday 
ffBorntng  the  15th  of  September,  ordered  the 
deponent  to  march  to  Corstorphin  to  sustain 
the  dragoons,  the  deponent  said,  If  he  sent  them 
there,  he  should  provide  them  in  better  arms ; 
for  their  arms  were  not  fit  for  service.    Upon 
which  the  panned  desired  the  deponent  to  go  to 
the  magazine,  and  pick  out  for  them  the  bnt 
mrms  he  could  find.    But  the  deponent  answer- 
ed, That  there  were  no  arms  in  the  town's  Doaga- 
sine  that  he  could  depend  upon.    Upon  which 
the  deponent  got  for  his  guard  the  arms  that 
had    been  got  for  the  £dinbor{*h   regiment, 
which  were  new  arms,  and,  as  he  supposes, 
had  been  got  out  of  the  castle;  and  these  were 
the  same  arms  that  the  town-guard  had  when 
the  rebeU  entered  the -town,  and  were  taken 
from  them .     And,  upon  a  farther  mterrogctory , 
depones,  That  he  did  not  get  the  whole  num- 
her  of  asms  himself  from  the  armoury;  but, 
,  having  got  the  panoel'a  ailowaaoei  be  gave 


orders  to  his  men,  that  such  of  them  aa-thought 
their  arms  not  sufficient,  should  go  to  the  ar- 
moury, and  leave  them  there,  and  take  othess 
in  place  of  tfaem.  That  the  whole  of  them  did 
not  change  their  arms,  but  the  bulk  of  thorn  ; 
and  he  believes  about  four-fifths  of  them  went 
to  the  armoury^  and  changed  their  armsi  as  be 
dirededb 

XLVIII.  Jame9  TaU,  goldsmith  in  Edin- 
burgh,  depones.  That,  in  September  1745,  both 
before  and  at  the  time  the  rebels  entered  the 
city  of  Edinburgh,  the  deponent  was  keeper, 
and  had  the  keys  of  the  Netherbow-poK ;  but 
the  night  before  the  rebehi  entered,  that  is,  the 
Monday's  night,  the  deponent  was  obliged  to 
go  to  bed  at  eleven  o'dook  at  night,  having 
been  kept  out  of  bed  the  two  preceding  nights 
with  the  volunteers  ;  and  that  iM onday's  night 
he  committed  the  charge  of  the  port  to  hia 
servant  Jamea  Gillespie,  whereby  it  happened 
that  the  deponent  was  a- bed  on  the  Tuesday's 
morning  when  the  rebels  entered  the  port;  and 
knew  nothing  of  them  till  he  was  raised  out  ef 
bed,  and  saw  them  in  the  town.  That  the 
deponent  received  no  orders,  either  on  the 
Monday  night,  or  any  preceding  night,  about 
the  manner  of  keeping  the  poit ;  it  beiog  the 
ordinary  custom,  to  open  the  port  as  people 
called  either  goinr  out  or  coming  in ;  but  upon 
the  Monday's  ni^t,  the  deponent  left  at  the 
port  six  of  the  town-gnard  soldiers,  besides  his 
above  servant  James  Gillespie. 

XLIX.  Jama  GUlespkf  servant  to  Jamas 
Tait,  the  preceding  wiioessv  depones.  That,  m 
September  1745,  when  the  rebels  entered  the 
city  of  Edinburgh,  the  deponent  was  servant 
to  the  preceding  witness  Mr.  Tait,  and  keeper 
of  the  port  under  him.  That,  upon  Bionday'S 
night,  the  IGth  of  September,  Mr.  Tait  left 
the  charge  of  the  port  to  the  deponent,  and 
gave  him  orders,  whatever  chairs  or  coaches 
were  entering  the  town,  or  going  out,  to  open 
the  port,  and  let  them  pass.  That  the  d^o- 
nent  attended  the  port  that  night,  together  with 
six  centries  of  the  town-guard  soldiers ;  and^ 
betwixt  four  and  ^we  in  the  morning,  a  eoeeh 
came  down  the  street,  in  order  to  go  out  at  Ihe 
port;  and  thedeponent,  agreeable  to  hia  oidarSy 
opened  the  port,  and  let  it  pass ;  and  after  the 
coach  was  past,  the  deponent  shut  ooe  of  ths 
leaves  of  the  port ;  but  as  he  was  shutting  the 
other,  the  Highlanders  rushed  in  upon  him, 
and  beat  him  hick,  and  then  possessed  them- 
selves of  the  port,  and  entered  the  town.  De* 
pones.  That  nobody  offered  to  stop  the  coach 
from  going  out :  that  he  knows  not  whether 
any  of  the  centries  spoke  with  the  coachman ; 
but  he  observed  him  to  stop  a  little  talking 
with  one  of  the  waiters  at  the  port  of  his  ac- 
quaintance. And  depones.  That  he  dkl  not  say 
to  any  of  the  sokliers  that  he  had  orders  to  let 
out  that  coach ;  nor  couM  he,  since  he  had  no 
other  orders  but  the  general  order  above-men- 
tioned; nor  did  %ay  of  the  soldiers  stop  him 
from  letting  out  ttie  ceach.     And  ds^onss, 
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That  the  deponent  had  no  fitrticular  orden 
Irom  the  paunel,  or  any  of  the  magiftrates  or 
council  concerning  the  port. 

L.   Alexander  Conar^  one  of  the  soldiers  of 
the  citv-guard  of  Edinburgh,  depones,  That, 
upon  the  night  of  Monday  the  16tn  of  Septem- 
ber 1745,  he  was  upon  guard  as  one  of  the 
•oliliers  of  the  city-guard  ;  and,  at  four  o'olock 
on  Tuesday's  morning,  was  ordered,  with  6Te 
or  seven  more  of  his  brother-soldiers,  by  the 
aerjeant  of  the  guard,  to  go  to  the  Netherbow 
to  guard  it,  and  to  relieve  the  like  number  of 
soldiers  that  were  there  before ;  and  the  Ser- 
jeant of  the  guard  ordered  the  deponent  not  to 
permit  any  person  whatever  to  go  out  or  come 
in  at  tlie  port.    And  the  deponent  accordingly 
marched,  and  relieved  the  guard  at  the  port : 
mnd  in  about  half  an  hour  thereafter,  the  depo- 
nent, observing  a  coach  coming  down  the  street, 
sent  two  men  to  meet,  and  stop  it  at  the  Foun- 
tain-well ;  but,  as  the  coachman  would  be  for- 
ward, the  deponent  went  up  and  stopped  it 
himself.    That  the  coachman  said.  He  behor- 
ed  to  get  out  at  the  port;   but  the  deponent 
aaid,  Ue  should  not  get  out,  unless  he  had  an 
order  from  provost  Stewart.    The  cfiaohman 
•aid,  he  had  no  order  from  provost  Stewart; 
but  that  provost  Coutts  had  ordered  him  to  be 
]et  out.   The  deponent  answered,  provost  Coutts 
had  now  no  more  power  to  give  such  order, 
than  any  other  private   gentleman;    and  he 
should  not  get  out,  without  provost  Stewart's 
orders.     Upon  which  the  under-kceper  of  the 
port,  who  was  James  Gillespie,  the  preceding 
witness,  came  up,  and  said, That  be  had  an  order 
to  let  out  that  coach ;  but  did  nut  say  from 
whom  he  had   it.     Upon  which  the  deponent 
answered,  O,  Sir,  it  is  very  well  if  vou  have  an 
order  to  let  it  out ;  you  have  the  keys  of  the 
port,  you  must  answer  for  it,  and  I  have  no- 
thing to  say.    And  hiring  further  iiiterni^ate, 
depones,  Tliat  the  uuder-kee|»er  had  no  dis- 
course with  either  the  coacbiiiau  ur  the  postil- 
lion, before  he  tuld  the  deponent  that  he  had 
an  order  to  let  out  the  coach.    Depones,  That 
then  the  port  was  opened,  and  the  coach  drove 
out,  and  was  not  past  the  deponent  two  yards, 
when  the  Highlanders  rushed  in,  and  Liochiel 
gripped  the  deponent  by  the  arm. 

Then  the  Lord  Advocate  declared  his  Proba- 
tion to  be  concluded. 

Follows  a  List  of  the  Witnesses  Names  and 
Designations  cited  for  Mr.  Stewart, 

N.  B.  Only  those  marked  thus  §  were  exa- 
mined on  the  pannel's  exculpation  ;  and  such 
as  are  marked  thus  ||  were  cited  both  by  the 
prosecutor  and  the  paunel. 

Thomas  Allan,  esq.  merchant,  and  dean  of 
guild  of  Edinburgh. 
John  Aitkeu.  lN>ok seller  there. 
Wiiliain  Annan,  hheriff-officer  there. 
Alexander  liitivi  n,  merchant  there. 
Charles  Butter,  wrii^ht  there. 
Uary  Barclay,  oi  Collemy,  esq. 
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J  David  Baird,  inerchaBtui  Edinbafgh. 
oho  Browoy  aervant  to  ArehibeM  iDgUa, 
pewterer  there. 
Charles  Banks,  stabler  there. 
§  Thomas  Cochran,  em\.  one  of  the  comiai»> 
aiooers  of  excise  in  Scotland. 
James  Cleland,  vintner  in  Edinborgb, 
Mr.  Patrick  Cuming,  minister  of  the  gospel 
there. 
Thomas  Cuming,  flesher  there. 
William  Cnunond,  one  of  the  ctty-offioert 
there. 
Ralph  Dundas,  merchant  there. 
Robert  Dundas,  merchant  tliere. 
TlMKnas  Dundaa,  junior,  merchant  there. 
John  Douglas,  armourer  there. 
Ronald  Dunbar,  writer  to  the  signet. 
Robert    DaviiUon,  tacksman  of  the  meal- 
market  of  Edinburgh. 
John  Dnnsmore,  merchant  in  Edinborgh. 
Charles  Dickson,  goldsmith  there. 
Michael  Elphinston,  late  store-keeper  to  the 
castle  of  Edinburgh. 
Alexander  ErsEine,  carter  in  Edinborgh, 
Simon  Fraser,  white- iron  smith  there. 
Robert  Forrester,  merchant  there. 
John  Forrest,  merchant  there. 
John  Ferguson,  ship -master  in  Leith. 
Mr.  Francis  Garden,  advocate. 
James  Grierson,  merchant  in  EditthiR|fh« 
Alexander  Grey,  brewer,  at  the  back  of  the 
Canongate,  Edinburgh. 

§  Walter  Hamilton,  one  of  the  captaint  of 
the  cit^-goard  of  Edinbuigb. 
Patrick  Henderson,  merchant  in  Edinburgh. 
Charles   Hope,  merchant,  and  late   bailie 
there. 
John  Hav,  wig- maker  there. 
Archibald  Hart,  merchant  there. 
George  Home,  town-clerk  of  Leith. 
John   Haslie,  gardener  in  Heriot'f    woik, 
Edinburgh. 
Paul  Husband,  merchant  in  Edinburgh. 
Archibald  luglis,  pewterer  there. 
David  Jackswn,  sadler,  now  overyeer  of  the 
scavengers  there. 

James  Kcr,  esM|.  jeweller,  present  demcon- 

conveener  of  the  trades  of  Edinburgh,  and 

representative  in  parliament  for  the  citF. 

§  Francis  Kemptie,  merchant  ib  Edmburgh. 

l)r.  Thomas  Dundas,  physician,  brother  to 

Dundas  of  Mauor. 

Capt.  Francis  Kinloch,  soa  to  the  deoeaead 
Jacob  Kinloch,  of  Stony  flat. 

§  George   Lind:»y,  deputa  town-clerk  of 
Edinburgh. 
George  Laiit^lauds,  surgeon  there. 
Deacon  Patrick  Lawson,  weaver  there. 
§  George  Lauder,  surgeon  there. 
Johu  Learmont,  tanner  there. 
James  MansQeld,  merchant,  and  Ute  bailie 
there. 

Robert   Montgomery,  merchant,  and  late 
bailie  of  Ediuburgh. 

Charles  Mack,  mason  there. 
William  Macvey,  w right  there. 
James  Macdouall,  wauiker  tbwet. 
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WilluuB  Mtrcert  iMrclmot  llieie. 

EbencBcr  MAoculloob»  merchant  there. 

§  William  Macghie,  merchant  there. 

Richard  Mackeuciei  viotoer  thareu 

David  Mvrray,  atabler  there. 

Thomas  Moor,  viotuer  there. 

Samuel  NeUtoo,  maaoo  there. 

William  Ormiatoiiy  copper-amith  there. 

§  Mr.  Robert  Pringle,  advocate. 

Aleiaoder  Purvet,  merchant  in  £diiibur|^h. 

James  Rob,  merchant  there. 

John  Robertson,  mason  there. 

Willou^hby  Ramsay,  merchant  there. 

§  Archibald  Stewart,  merchant^  and  late 
moderator  of  the  constables  there. 

James  Scot,  merchant  there. 

Robert  Smith,  snrgeon  there. 

§  Walter  Scot,  merchant,  and  bailie  in  Leith. 

Charles  SherfflT,  merchant  there. 

Alexander  Sheriff,  merchant  there. 

James  Stedman,  vintner  in  Edinbiiivh. 

David  Simpson,  one  of  the  sherifl-officers 
there. 

Wm.  Shiells,  one  of  the  sheriff-officers  there. 

William  Scot»  one  of  the  town-officers  there. 

Richard  To<l,  merchant  there. 

William  Trotter,  late  surgeon  to  general 
Hamilton's  dragoons. 

John  Walker,  merchant^in  Edinburgh. 

George  Bosviall,sadler  there. 

William  Straiten,  brewer  there. 

Mr.  Patrick  Haldane,  advocate,  one  of  his 
mi^esty's  solicitors. 

II  Charles  Frascr^  merchant  in  Edinboi^h. 

II  Archibald  Macaulay,  esq.  late  lord.provoat 
there. 

||  John  Wilioo,  merchant,  late  one  of  the 
bailies  there. 

II  Gavin  Hamilton,  merchant,  late  one  of  the 
bailies  there. 

II  James  Stewart,  merchant,  late  one  of  the 
bailies  there. 

II  James  Nimmo,  esq.  late  one  of  the  baifict 
there. 

II  §  Hogb  Hathom,  late  dean  of  guild  there. 

II  Robert  Baillie,  merchant,  late  one  of  the 
bailies  there. 

II  James  Grant,  merchant,  and  present  town- 
treasurer  there. 

II  Sir  Robert  Dickson,  bart. 

II  The  honourable  Mr.' James  Leslie,  advo- 
cate, one  of  the  commisiaries  of  Edinburgh. 

II  Archibald  Steveosfm,  writer  in  Edinburgh. 

II  Nathan  Porteoos,  late  deacon  of  the  skin- 
ners there. 

II  Patriok  Lindsay,  depute-sccretary  to  the 
forces  in  North -Britain. 

II  Robert  Griffith,  one  of  the  gimneraof  the 
castle  of  Eilioburgh. 

II  John  Hislop,  store- keeper  of  the  city  of 
Edinburgh. 

II  John  Dalgletsh,  watch-maker  there. 

II  Baillie  Bryden,  lieutenant  of  the  royal 
fCgiment  of  artillery. 

II  Andrew  Alves,  writer  to  the  signet 

II  Thomas  Dal  veil,  one  of  thecaptaias  of  tlie 
City-giiard,  Edinburgfa. 
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ll  AleaEander  Coraar,  one  of  the  soldiers  of  thtt 
city-guard  there. 

II  Mr.  John  Glen,  Mr.  Alexander  Webster, 
both  ministers  of  the  gospel  there. 

II  §  William  Forbes,  one  of  the  principal 
clerks  of  the  city  of  Edinburgh. 

II  §  William  Henderson,  writer  there. 

jl  James  Murray,  esq.  receiver- general  of 
the  customs  in  Scotland. 

II  James  Patersoo,  tide-surveyor  of  the  cns« 
toms  at  the  port  of  Leith. 

II  Mr.  George  Craigie,  of  Glendoig,  advo« 
cate. 

II  Mr.  Robert  Dundas,  younger,  of  Arnii* 
ton,  advocate. 

S  George  Dunbar,  merchant,  late  ont  of  th« 
ies  of  Edinburgh. 

II  Mr.  Joseph  Williamson,  advocate,  one  of 
the  principal  clerks  of  the  city  of  Edinburgh. 

II  Robert  Tennent,  merchant  there. 

II  David  Lindsay,  writer  there. 

II  §  John  Coatts,  esq.  late  Lord  Provost 
there. 

II  §  John  Yetts,  merchant,  and  sometime  one 
of  the  bailies  there. 

II  John  Stephen,  merchant  there. 

II  David  Inglis,  merchant,  and  sometime  one 
of  the  bailies  there. 

II  Mark  Sandilands,  merchant,  and  late  one 
of  the  bailies  there. 

Charles  Hay,  tide-waiter  at  Dundee. 

Follows  the  PAof  adduced  for  the  pannel'a 
Exculpation. 

I.  John  Coutttf  esq.  late  Lord  Provost  of 
Edinburgh,  depones.  That  the  minntes  and 
orders  of  the  town-council  [admitted  by  the 
Lord  Advocate,  and  Mr.  Lockhart  as  counsel 
for  the  pannel]  now  shewn  to  him^  were  truly 
and  really  transacted,  as  therein  entered,  and' 
signed  by  the  pannel  as  the  Lotd  Provost,  in 
presence  of  the  council ;  and  that  the  minnte* 
of  the  committee  fin  like  manner  admitted  by 
the  prosecutor  and  pannel]  also  shewn  to  him, 
contain  the  true  proceedings  thereof;  and  the 
deponent  was  one  of  that  committee.  De- 
pones, That  the  resolutions  of  the  council  were 
reported  to  a  meeting  of  the  inhabitants,  whicif 
was  called  about  Uie  latter  end  of  August ; 
which  meeting  unanimously  approved  thereof, 
and  appointed  a  committee  of  their  number  te 
join  with  the  magistrates  to  consult  wKh  the 
king's  lawyers,  and  such  judges  as  were  in 
town,  touching  the  le^lity  of  such  measures 
as  had  been  under  consideration,  for  the  defence 
of  the  town.  In  prosecution  of  which,  thersT 
was  a  mcf^ing  of  the  committee,  at  least  part 
of  them,  at  the  Lord  Justice- Clerk's  boose |^ 
where  his  lordship  and  the  crown-lawyers  as- 
sisted. That  several  proposals  for  the  defence 
of  the  city  were  under  deliberation,  and  parti- 
cularly the  raisiofi^  of  a  regiment  of  1,000  men ; 
which  the  said  judges  and  lawyers  thought 
wonld  amount  to  high  treaaoA,  without  the  so* 
vereign's  authority  was  first  given.  There  was 
some  Gooverratioo  how  Such  a  regiment  cookl 
be  maintained^  if  raised;  aod  auch  of  the  cons* 
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mittee  of  tDliabitants  and  mamtrates  as  were 
preaent,  were  desired  to  sound  the  iDclinalioiis 
of  the  cttizeiid  and  inhabitants,  how  far  they 
would  contribute  to  the  ezpence  of  it ;  and  it 
was  recommended  to  the  Loitl  Advocate,  to  write 
io  some  of  the  king**  ministers  at  London,  to 
obtain  his  majesty's  royal   sign-manual   for 
levying  the  said  regiment.    Depones,  That  he 
knows,  that  the  pannel,  and  otner  magistrates 
of  the  city,   received  several    propc»sals  for 
potting  the  town  in  a  posture  of  defence ;  most 
of  aH  which  were  complied  with ;   and  he 
knows,  that  letters  were  wrote  by  the  pannel  to 
the  niiinisters  and  magistrates  of  neignbonring 
burghs,  to  take  particular  notice  of  the  moiiona 
of  the  rebels,  and  inform  the  ma^stratcs  of 
Edinburgh    thereof.     Depones,   That,    upon 
Sun(''iy  the  8th  of  September,  in  the  evening, 
or  at  dinner,  he  heard  that  the  king's  sign- 
manual  was  come;   and  a  council  was  held 
next  day,  the  9th,  where  it  was  produced ;  and 
a  coDMninee  was  appointed  to  carry  it  into  exe- 
cution, by  levying  the  men,  taking  in  subscrip- 
tions, and,  in  general,  doing  every  other  thing 
in  relation  to  it.    The  first  meeting  of  which 
was  appointed  at  the  rising  of  that  council,  and 
afterward*  they  were  ordered  to  meet  twice 
a- day.    Depones,  That  he  aubscribcd  for  the 
maintenance  of  the  regiment  some  time  aHer 
the  rest  of  the  council  had  subscribed  ;  and  he 
ohsen  e«l  the  pannel'a  aubacription  to  be  90/.  per 
month,  which  waa  higher  than  that  of  any 
other  subacriber  before  the  deponent.  Depones^ 
That  there  waa  a  provision  of  meal,  sufficient 
for  the  said  regiment,  before  the  rebels  en- 
tered the  city  of  Edinburgh,  made  by  tha 
direction  af  the  pannel,  and  other  magistrates ; 
and  arms  were  furnished  to  the  regiment  from 
the  arsenal  in  the  castle.    Depones,  That  he 
heard  Mr.  Joseph  Williamson  complain  to  the 
pannel,  that  the  public  works  went  slowly  on. 
To  which  the  pannel  answered,  **  I  have  given 
warranta  to  preas  workmen  and  carts;  the  exe- 
cution of  the  work  is  committed  to  a  committee, 
under  the  inspection  of  bailie  Robert  Daillie : 
what  would  you  have  me  to  do  more  ?"    And 
the  deponent  knowa,  that  bailie  Robert  Baillie 
waa  at  the  head  of  a  committee,  who  had  orders 
to  carry  on  all  public  works  for  the  defence  of 
the  ciiy  with  the  greatest  dispatch.  '  Depones, 
That,  u|»on  the  approach  of  the  rebels,  what 
oesa  was  owing  by  the  city,  was  paid  upon 
^Saturday  the  i4tli,  by  the  mCervention  of  tlie 
pannel ;  at  whose  request  the  deponent  weiK 
down  to  the  royal  bank,  to  wait  till  such  time 
as  it  was  paid  in ;  and  I  he  deponent  saw  it  paid ; 
and  he  thinks,  that  the  pannel  signed  the  order 
for  payment  of  the  cess  to  the  general- receiver 
of  the  land-ux,  directed  to  the  cashier  of  the 
royal  bank,  to  be  stated  to  the  debit  of  tlie 
town's  cash-account.    That  it  consists  with  the 
deponent's  -.nowledge,  that  the  pannel  readily 
embraced  a  proposal    of  the   Lord  Justioe- 
Clcrk's,  of  having  oaectioga  and  coBfiiltalions 
with  several  noblemen  and  gentlemen  in  and 
about  the  town,  to  concert  what  was  proper  to 
be  done  at  that  juncture  3  that  he  went  to  hii 


lordship,  and  told  him,  that  he  wanted  advicQ 
much,  and  would  be  very  glad  of  such  assis- 
Unce.  Depones,  That  he  knows  no  further  of 
application  made  for  gunners  from  the  Ursula 
man  of  war,  other  than  that,  upon  Monday  the 
16th  of  September,  he  saw  a  lett(*r  1  \  ins  upod 
the  table  ot  the  Goldsmiths- hall,  which  the  de- 

Eoneut  casualty  took  up,  and  read,  dated  from 
icith,  si^rned  by  he  does  not  remember  whom, 
directed  cither  to  the  pannel,  or  one  of  the  city- 
clerks  ;  and  bearing,  that  the  captain  of  the 
king's  ship  in  the  road  could  spare  no  gunners,^ 
and  that  he  thinks,  but  cannot  be  positive,  it 
was  before  dinner  when  he  saw  thia  letter.  De- 
pones, That,  about  eleven  o'clock  of  the  said 
16th  of  September,  the  deponent  went  up  to  the 
Goldsmiths -hull,  where  the  pannel  and  some  of 
tbe  members  of  the  council  w  ere ;   or,  rather, 
the  deponent  having  gone  up  to  the  Goldsmiths- 
hall,  the  fMinnel  came  np  to  him.    That  the 
pannel  took  Hugh  Hathom  and  this  de|)ODent 
aside,  perha|>s  more  of  them,  but  he  does  not  re- 
member, and  told  them  of  the  message  Andrew 
Alves  had  delivered  to  him,  in  presence  of  com- 
missary Leslie,  touching  the  strength  of  the  rebel 
army,  which  Alves  represented  as  gr^*^ »   ^^ 
that  the  city  would-be  subject  to  military  exe- 
cution, should  they  |>er8isl  in  the  defence  of  it  ^ 
and  asked  their  opinion,  if  it  wouM  be  pro|>er  to 
take  notice  publicly  of  that  roeaaage?  suggest* 
ing  his  apprehension,  that  it  might  intituidate 
t^e  citizens  and  inhabitants.  That  Mr.  Hatbora 
and  the  depooent  gave  it  as  their  opinioo.  it 
was  better  to  hush  the  thing,  for  the  reasoo  al- 
ready given  :  and,  at  this  time,  the  pannel  bein|; 
called  to  visit  some  part  of  the  walla,  heimaiedi- 
atel}'  went,  am^  the  deponent  and  Mr.  Hathom 
attended  him,  and  they  made  a  round  of  a  consi- 
derable part  of  tbe  wall,  and  ended  at  or  near  the 
West-porf,  and,  when  they  came  to  the  Grass- 
market,  they  were  told  of  Mr.  Alvea's  message; 
whereby  they  saw  the  same  was  made  pubhc. 
Whereu|Min  Hie  |wnnel  declared  his  intention  to 
go  to  the  Lord  Advocate's  lodciog,  to  talk  with 
nim  in  relation  to  that  matter ;  but,  meeting  with 
some  company,  the  pannel  walked  down  with 
the  deponent  some  way  towards  the  Lucken- 
booths ;    and  then  parted  with  the  deponent ; 
and  went  backwards,  as  he  believes,  to  execute 
his  intention ;  nor  did  he  observe  any  mesaage 
delivered  to  the  pannel  during  this  period.    He 
saw  the  pannel  soon  af^er  this,  who  told  him  be 
had  been  with  the  Lord  Advocate  ;  and  that  be 
had  already  signed,  or  waa  to  sign  a  warrant 
for  cominittiag  Mr.  Alves  to  prison.     DeponeSy 
That,  on  Monday  afternoon,  about  3  o'cloek, 
the  pannel  went  from  the  Goldsmith's- ball, 
with  intention  to  go  to  llie  West -port ;    and, 
about  this  time,  he  heard  of  the  retreat  of  the 
dragoona  with  some  precipitancy  ;  and,  before 
he  left  the  Goldsinitlis-hall,  he  mentioned  ts 
the  deponent,  that  he  had  received  a  petition 
from  several  of  the  citisens  and  inhabitanfa,  de- 
siring that  the  town  should  not  be  defended,  or^ 
at  least,  not  till  a  general  meeting  of  the  inhabi- 
tants was  called  to  deliberate  on  ita  ilcfence : 
and  the  pannel,  in  his  way  to  the  W«t-port, 
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stepped  iDto  the  Lord  AdrtKate's  close-bead,  or 
•went  up  to  his  bouse ;  he  ibinks  it  was  only 
'4o  the  close-head,  he  suid  so  short  time :  the 
deponent  waited  his  return  ;  and  in  their  way 
to  the  Weil  port,  he  told  the  deponent  he  had 
aij^ned  a  paper,  desirinur,  or  consenting,  that 
some  dragoons  should  he  sent  to  the  assistance 
of  the  city.  That,  afVer  the  pannel  had  given 
such  orders  at  the  West-port,  which  he  jud^^ed 
the  flight  of  the  dragoons  rendered  necessary, 
he  left  it :  and,  in  his  return,  was  surrounded 
by  a  great  crowd  of  people,  viiiose  general  cry 
was,  '*  Would  be  continue  his  design  of  defend- 
ing the  town,  and  have  them  all  murdered,  now 
that  the  dragoons  weie  fled  ?"  And  the  deponent 
observed  among  those  who  made  this  cry,  Tho- 
mas Dundas  younger  of  Lethem,  who  appeared 
to  the  deponent  to  be  full  warmer  on  that  bead 
than  any  of  the  rest,  though  bis  brother  Law- 
rence declared,  on  the  contrary  side,  for  the 
defence  of  the  town.  To  which  the  pannel  re- 
plied, would  they  now  be  guilty  of  cowardice 
in  giving  up  the  town,  aAer  obtaining  bis  ma* 
jesty 's  sign- manual,  and  doing  so  much  for  its 
defence  ?  and  a  great  deal  more  to  that  pnr- 
.pose,  in  answer  to  their  repeated  cries.  That, 
when  the  paiinel  returned  from  the  West -port 
■to  the  Goldsmiths-ball,  where  a  good  number 
of  the  council,  and  many  of  the  inhabitantb 
were  assembled,  it  was  proposed  to,  and  agreed 
hy  him,  forthwith  to  aend  deputies  to  the  Lord 
Justice -Clerk,  the  Lord  Advocate,  and  •  the 
Solicitor ;  and  raessebgers  were  sent  to  each  of 
Ibem  respectively,  desiring  them  to  c6me  and 
Assist  the  pannel  with  their  advice :  but,  soon 
after,  the  several  deputies  returned,  and  re- 
ported, that  all  of  them  bad  left  the  town.  De- 
pones, That  immediately  after  this,  the  pannel 
sent  for  the  officers  of  the  trained-bands  and 
volunteers  ;  and  desired  to  have  their  opinion 
upon  the  defence  of  the  city ;  and  addressed 
himself  to  them  in  substance  to  the  following 
purpose^:  That  he  hoped  they  would  not  now 
suffer  cowardice  to  noison  their  councils ;  and 
that,  after  obtaining  his  majesty's  royal  sign-ma- 
nual, and  doing  so  much  with  spirit,  they  would 
not  now  think  of  giving  up  the  defence  of  the 
city  :  that,  for  his  own  part,  be  would  go  to 
the  city  walls,  and  to  the  place  of  greatest 
danger :  and,  so  long  as  he  could  And  ten  men 
to  stand  by  bira,  be  would  persevere  in  the  de- 
fence of  jt.  That  several  of  the  said  officers 
came,  and  were  thus  spoke  to ;  but  few  of  them 
seemed  to  be  inclined  to  give  their  opinion,  or 
sjieak ;  but  one  gentleman,  Mr.  Joseph  Wil- 
liamson, said  to  tms  purpose :  Since  be  saw  the 
pannel  so  firmly  resolved  upou  the  defence  of 
the  city,  he  would  attend,  and  share  fates  with 
him ;  "but  he  feared  he^  should  not  be  able  to 
bring  with  him  five,  ten,  or  some  sticb  small 
Duniber  of  the  company  wherein  he  served. 
That  tbe  deponent  in  particular  remembers  he 
pressed  Mr.  Drummond  to  |^ve  his  opbion ; 
which  be  declined  ;  and,  taking  the  deponent 
aside,  said,  *'  I  am  surprised.  Sir,  that  you 
lihould  insist  on  m^  giving  my  opinion.  You 
kaov  1  am  not  io  mdepeiideiita  man  as  yoa  or 


tbe  paanel.    1  bold  a  place  of  the  goverament, 
and  it  may  be  very  inconvenient  for  me -to  de- 
liver my  opinion  in  this  place."    That  tbe  de- 
ponent desired  the  pannel  to  ask  Mr.  Drum- 
mond's  opinion ;   who  still  declined  to  give  it : 
And,  as  the  ^leponent  had  begun  to  relate  Mr* 
Drummond's  apology  lor  hot  giving  bis  opi- 
nion, be  interrupted  the  deponent,  and  again 
took  him  aside ;    and  said,  **  1  am  surprised, 
Mr.  Cootts,  you  should  insist  upon  mv  giving 
my  opinion,  when   you  know  that  the  Pro- 
vost has  the  Articles  of  Capitulation  of  tht 
city  in  his  pocket  some  days  ago  ;**    adding. 
That  he  was  told  that  day  at  dinner  by  tbe  eaid 
of  Home,  that  as,  upon  Thursday  preceding^ 
be  was  shaving  or  dressing  in  the  lord  justiof 
clerk's  lodging,  the  window  open,  be  overheard 
the    deponent,  coming    up  the    Bank-close,* 
Mying,  What  need  is  thereto  keep  all  this  pother 
or  bustle  about  the  defence  of  the  city,  when 
the  Provost  has  in  his  pocket,  articles  of  capitu- 
lation for  surrendering  it  to  the  rebels  ?    Tbn 
deponent  replied.  That  that  tale  carried  very 
little  credibility  with  it ;    for  what  a  ridicutous 
thing  was  it,  to  imagine,  that  he,  the  deponent, 
in  one  of  the  most  public  closes  in  town,  under 
the  windows  of  an  officer  of  state,  should  bt 
roaring  out  a  story  of  that   kind.    That  ha 
could  himself  give  no  credit  to  the  story  :  for 
that,  though  of  late  there  bad  been  a  dryness 
between  the  earl  and  him  ;  yet  he  looked  upon 
tbe  earl  as  a  man  of  honour,  that  could  not  be 
capable  of  saying  sudi  a  thing  without  any 
foundation :  so  that  certainly  he,  Mr.  Drum* 
mund,  must  have  mistaken  hn  hardship.     And 
the  deponent  added,  Mr.  Drummond,  let  us 
not  now  be  talking  of  these  things,  till  after- 
wards, that  the  earl,  you  and  1  have  occasion 
to  talk  about  it.     That,  after  what  passed  be- 
tween tbe  pannel  and  the  officers  of  tbe  volim- 
teers,  captain  James  Murray  and  major  Tho- 
mas CoGiiran  came  in  to  toe  meeting;  and 
the  pannel  desired  them  to  give  their  opinion, 
if,  or  not,  the  defence  of  the  city  should,  be 
continued  ?    But  both  of  tbem  declined  to  give 
any,  joining  in  sentiment,  that  tbe  pannel,  who 
best  knew  tbe  inclinations  of  the  citizens  an4 
the  inhabitants,  was  bv  much  fitter  to  deter- 
mine tbat.point  than  they  ;  and  that  tbe  deci- 
sion of  it  must  ultimately  land  upon  him.  That 
the  pannel  having  again  pressed  Mr.  Murray 
to  give  Ilia  opinion,  and  to  figure  himself  in 
tbe  pannel's  stead,  and  declare  what  he  would 
do  if  that  were  the  case ;   Mr.  Murray  re- 
plied, **  I  do  most  heartily  pity  you,  my  Lord 
Provost.     I  cannot,  nor  can  any  man  advise 
you ;  you  must  yourself  decide  it ;   and  I  am 
afiaid  you  will  get  very  little  advice."    De- 
pones, That,  much  about  this  time,  Walter 
Groset,  collector  of  the  customs  at  Alloa,  came 
in  to  the  meeting  with  a  message,  whether  in 
writing  or  verbal  he  cannot  say,  from  the  lord 
justice-clerk,  or  the  lord  advocate,  or  both,  de- 
siring the  pannel  to  give  an  order  for  bringing 
some  dragoons  into  the  city.    To.  which  tbe 
pannel  answered,  that  he  had  already  nven  his 
consent  or  order  for  bringing  in  one  naiulrBd 
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draf^M,  tt  the  desire  of  the  erown-lawjers ; 
and  that  he  could  not  comprehend  what  the 
meaning  was,  why  ao  order  should  be  asked 
this  day  for  bringing  them  in,  af\er  what  past 
last  night :  bat  their  knrdships  were  best  judges 
what  was  for  the  service  of  the  goverament : 
f  they  should  judge  it  for  it,  lo  send  them  in, 
they  shall  be  received,  but  I  will  not  now  make 
ao  order ;  because,  if  I  should,  and  if  they  should 
come  in,  and  the  city  and  they  fall  into  the 
hands  of  the  rebels,  1  might  be  charged  to  have 
•Dsnared  so  many  of  his  majesty's  troops  >  if  1 
■bould  refuse  to  admit  them,  1  might  be  blamed 
for  rejecting  a  succour  which  might  have  re- 
lieved the  city :  let  their  lonlships  therefore 
give  their  decision,  which  I  shall  obey.  And, 
as  Mr.  Groset  was  departing,  the  pannel  called 
Lim  back,  and  said,  to  prevent  mistakes,  he 
would  send  a  written  answer ;  which  accord- 
ingly he  did.  And  the  answer  referred  to  in 
Mr.  Craigie's  deposition  being  shewn  to  the 
deiMoent,  depones,  it  is  the  answer  then  sent 
by  the  pannel.  De|>one8,  that  while  bailie 
David  fiaird  was  arguing  in  the  GoMsmiths- 
ball  against  defending  the  town,  because  it  was 
not  tenable,  principal  Wiahart  and  bailie  John 
Wilson  came  in,  and  a  great  many  others  fol- 
lowed ;  and  the  principal  and  bailie  averred, 
that  no  man  but  a  Jacobite  would  maintain  such 
an  opinion.  Upon  which  such  a  hubbub  arose, 
and  so  many  people  crowded  into  the  room, 
that  the  deponent  himself  moved,  that  they 
ahould  ailjoum  to  some  larger  place,  where 
those  who  had  a  mind  to  speak  might  he  better 
heard ;  and  then  the  cry  was,  the  New  Kirk 
Isle ;  to  which  the  meeting  adjourned.  That, 
in  the  Parliament- close,  they  met  a  great  many 
people  in  their  way,  insomuch  that  the  depo- 
nent was  carried  off  liis  feet  by  the  crowd  to 
the  south-sitle  of  the  statue ;  and  the  cry  of  the 
people  who  surrounded  him  was,  praying  the 
deponent  to  prevail  with  the  pannel  not  to  draw 
destruction  upon  the  city  by  a  fruitless  opposi- 
tioii.  That  the  deponent  followed  the  pannel 
and  a  multitude  of  the  inhabitants  to  the  New 
Kirk  Isle ;  where,  at  first,  there  was  such  a 
Boise,  that  he  could  hear  nothing  that  past; 
but  the  jMUinel  at  length  prevailed  so  far  in 
quelling  it,  that  the  deponent  could  hear,  him 
■ay,  that  the  purpose  of  that  meeting  was,  lo 
consult  with  them  touching  the  defence  of  the 
city  ;  and  made  to  them  much  the  same  ex- 
postulation as  he  made  formerly  to  the  cap- 
tains  of  the  volunteers,  so  far  as  the  deponent 
could  hear.  That  he  heard  principal  Wishart 
move,  that  the  meeting  might  be  pui^ged  of 
Jacobites.  To  which  the  panne),  or  somebody 
answered.  It  would  not  be  easy  to  distinguish  a 
Jacobite  from  a  Whig  by  their  countenance. 
That  the  reverend  Mr.  George  Logan  began 
to  speak  for  the  defence  of  Uie  city,  hot  was 
soon  interrupted  by  a  great  noise,  and  a  cr^r, 
^  that  that  was  im|K)8sible.  Upon  which  he 
thinks  the  pannel  said,  **  It  is  impossible  to  col- 
lect the  voice  of  every  one.  Shall  I  put  the 
question,  whether  the  city  shall  be  defended, 
•r  not  r*  Upon  which  the  cry  of  the  gcntrality 


was,  that  the  city  couM  not  ha  defended.  An4 
at  this  period  a  letter  was  brought  into  tha 
meeting,  he  does  not  know  how ;  bnt  he  saw 
it  first  in  the  hands  of  deacon  Walter  Orrock, 
who,  having  broke  it  up,  said  it  «waa  signed 
Charles  P.  R.  Ujion  hearing  of  which,  iha 
pannel  forthwith  said,  '*  I  cannot  he  witness  lo 
the  readiuflr  of  this  letter,"  left  the  chair,  and 
went  out  of  the  meetini;  to  the  6oldsiuttba<- 
hall ;  whither  several  of  the  council-  and  of  thn 
inhabitants  followed  hiin»  and  anHMig  the  real, 
the  de|ionent.  That  the  letter  appeared  again 
there,  broU}(ht,  as  he  believes,  either  by  the 
said  «ieacon,  or  William  Henderaiin,  one  of  the 
clerk's  servants.  And  it  being  propoaed  hj 
some  that  it  should  he  read,  it  was  nrged  by 
others,  that  to  read  it  uoiild  be  treason.  Upon 
which  it  was  nmveil  and  agreeil  to,  that  the 
opinion  of  the  assessorn  shuuld  be  taken  ;  whe 
the*eupon  were  sent  for  :  but  it  was  reported 
they  had  all  left  the  town,  except  Mr.  Patrick 
Haldane,  who  would  be  with  them  immediate* 
ly.  That,  when  he  came,  his  opinion  wan 
asked,  if  it  was  pro|ier  to  read  the  Idler  or  nol  ? 
and  the  pannel,  or  some  other  person,  he  doee 
not  remember  whom,  told  Mr.  Haldane,  it  was 
a  letter  signal  Charles  P.  11. ;  upon  which 
Mr.  Haldane  said,  it  was  a  matter  too  high  for 
him  to  give  his  opinion  in  ;  and  immeiltatelj 
rose  from  his  seat,  and  went  out  of  the  Gold- 
smiths-hall :  the  deponent  f<dlowed  him  to  the 
door,  and  pressed  him  to  crive  his  opinion  ;  hut 
he  still  declined.  And  being  interrogated  upon 
the  part  of  the  pursuer,  if  the  letter  was  begun  le 
be  read  before  Mr.  Haldane  left  the  hall  f  de- 

Snes,  That  said  William  Henderson,  upon  Mr. 
aldane's  coming  in,  took  up  and  began  to 
read  the  letter;  hut  he  was  immediately 
stopped,  and  ordered  to  desist,  by  some  persona 
in  the  meeting,  he  does  not  know  by  whom; 
hot  Mr.  Haldane  was  one  of  those  who  stopped 
him,  as  the  deponent  thinks;  and  he  believes 
he  might  have  been  one  of  them  himaelf. 
That,  upon  this,  the  pannel  complained,  that 
he  was  now  also  deserted  by  his  assessors.  De- 
nones,  That,  after  this,  the  letter  was  began  to 
oe  rfcsd ;  and  the  deponent,  being  at  a  little 
distance,  said.  What  is  the  meaning  that  tUt 
letter  is  begun  to  be  read  ?  To  which  some  one 
of  the  meeting  answered,  that  it  was  ncoeHary 
it  should,  that  it  might  be  known  what  tbreaten- 
ings  it  contained  against  the  city.  That,  a  lit- 
tle after  reading  this  letter,  it  was  proposed  by 
some  one  in  the  meeting,  whom  he  does  not  re* 
member,  that  a  deputation  should  be  sent,  la 
desire,  that  until  they  coukl  make  a  proper  an- 
swer to  the  letter,  nothing  should  be  done 
against  the  city ;  the  intention  of  which  was, 
to  gain  time ;  the  purpose  of  the  meeting  bong 
to  call  the  burgesses  and  inbabitanla  to  dch* 
berate  upon  that  affair.  And  acoordiiiglyj 
bailie  Hamilton,  bailie  Inglis,  bailie  Yeds,  ana 
conveener  Norrie,  were  sent  out  with  the  said 
message,  about  eight  o'clock.  And  the  napg 
roark^  No.  S,  mentioned  in  the  hat  of 
writings  annexed  to  the  hbd,  being  shewn  to 
hiiDy  depones.  That  it  was  the  Man  to  the 
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first   depiilation.      Depones,  That  the   said 
prnfier  being  laid  before  the  meeting,  then  in  the 
Latgh  couDcil-house,  the  pannel  immediately 
obsenred,  that  there  was  ooe  condition  in  the 
paper  that  be  wonld  ratiier  die  as  submit  to, 
namely,  the  rec(*ivinf|^  the  Pretender's  son  as 
Prince  Rej^t  oFiScotland,  as  he  was  tied  by 
oath  to  another  master ;  which  appeared  to  tie 
the  common  opinion  of  the  meetings :    And 
therefore,  after  a  long  argument,  a  second  de- 
putation was  agreed,  and  determined  to  be  sent 
out  about  two  o'clock  ia4he  morning;  and  fire 
deputies  were  sent,  whereof  the  deponent  was 
one,  with  instructions,  begging  a  delay  till  nine 
o'clock  in  the  morning,  to  the  end  the  meeting 
might  have  opportunity  to  conrerse  with  the 
dtiiens,  who  were  then  a  bed;    which  ako 
was    calculated  to  gain   time ;    which  they 
•hosed  to  do,  because  they  bad  heard,  before 
the  return  of  the  first  deputation,  that  sir  John 
Cope,  with  the  troops  noder  bra  command, 
were  seen  ofTDonbar:  And  the  paper  marked 
No.    3,  in  the  said  list,   now  shewn  to  the 
deponent,  was  the  fruit  of  the  second  deputa- 
tion,   l^at  he  remembers  to  bare  seen  a  Ser- 
jeant of  the  cattle,  between  seven  and  eight  in 
the  evening,  come  in  to  the  meeting  in  Gold- 
•mithft-ball,  who  delivere«l  a  message,  which 
the  depoueut  did  not  hear  ;    hot  heard  it  re- 
stated by  some  of  the  members  of  the  meet- 
ing to  be  this,   That  general  Guest  sent  him 
with  orders,  to  desire  of  the  pannel  an  order  to 
spike  up  the  cannon  upon  the  walls  of  the 
city,  and  to  knock  off  the  trunnions  ;  and  that 
the  deponent  %Yhispered  to  some  of  his  neigh- 
bours that,  considering  the  threatenings  in  the 
laid  letter,  might  it  not  do  as  well  to  make  an* 
swer  to  the  message,  that  the  pannel  could  give 
BO  express  order ;  but  to  acquaint  the  Serjeant, 
that  the  general  might  send  and  render  the 
cannon  useless;    which  he  should  be  at  full 
liberty  to- do.    Aud  accordingly,  the  deponent, 
and  the  said  William  Henderson,  desired  the 
aeijeant  to  spike  up  the  cannon  himself,  or  to 
do  with  them  as  he  pleased.    And  the  adjutant 
of  the  Edinburgh  regiment  having  come  in 
much  about  this  time,  to  ask  how  he  should 
dispose  of  their  arms,  he  was  also  told  that  he 
was  at  liberty  to  dispose  of  these  arms  as  be 
pleased,  by  the  deponent,  who  left  it  to  William 
Henderson  to  explain  the  reason  thereof  to  the 
adjutant    Depones,   That,  being  fitigiied,  be 
went  to  take  a  refrnhment  in  Mra.  Clarke's ; 
and  during  his  short  absence  of  a  quarter  of  an 
hour,  the  said  Mr.  Groset  came  to  the  council, 
whkh  was  then  more  regularly  met  than  fbrw 
marly,  with  only  a  few  inhabitants ;  and,  upon 
birretom,  he  found  them  in  the  Laigh  council- 
bouse  ;  and  a  letter,  sent  by  express  from  Mr. 
Fall  to  the  deponent,  which  nad  some  how 
fallen  into  Mr.  Groset's  hands,  had  been  jnst 
then  laid  before  the  council,  and  read  before 
the  deponent  came  in,  as  be  is  inclined  to  be- 
lieve, because  the  letter  gave  notice  of  general 
Cope's  arrival  off  the  Hay  ;  and  be  was  told 
by  some  of  the  council,  that  batKe  MaosfieM 
biad  bMB  fcat  out,  if  pofiibley  to  flop  tbo  d^a* 


ties  of  the  first  deputation  from  execating  it^ 
That  the  letter  was  again  read  after  be  came  in, 
and  delivered  to  him.    That,  upon  this,  tbej 
begun  again  to  consider,  if  the  defence  of  tbo 
city  might  not  be  resumed  c  And  while  soroo 
people  were  talking,  that  the  volunteers  should 
take  arms  again,  and  others,  that  the  dragoono 
should  be  brought  in  ;  leaving  these  things  to 
be  determined  by  the  meeting,  the  deponent, 
Mr.  Groset,  and  Mr.  Lindsay,  secretary  at 
war,  were  sent  to  general  Guest,  to  know  of 
him,  whether,  if  the  defence  of  the  city  shouM 
be  resumed,  he  would  deliver  out  arms  to  tbo 
volunteers,  and  recall  the  dragoons  ?  To  which 
he  answered.  That  they  might  put  the  city- 
arms  in  the  hands  of  such  as  were  welUdia* 
posed  ;  and,  if  the  provost  should  write  him, 
that  there  was  a  good  spirit  appearing  in  tbo 
people,  and  desire  him  to  deliver  out  the  volun<* 
t^rs  arms,  probably  he  might  do  it ;  and  that 
he  had  sent  orders  for  recalling  the  seijeant 
from  rendering  the  cannon  useless;  but  that 
he  judged  it  absolutely  necessary  for  his  ma« 
jesty's  service,  that  the  dragoons  should  bo 
ordered  to  join  gfenerat  Cope,  without  whoso 
assistance  his  small  body  of  men  could  not  act. 
That  the  deponent,  Messrs.  Groset  and  Lindsay, 
returned  to  the  council.    That,  by  the  way, 
Mr.  Groset  and  the  deponent  agreed,  at  Mr. 
Groset's  reouest,   that  they  should   mention 
nothing  of  bringing  in  the  dragoons  to  tbo 
town,  because  it  wss  a  clear  point  they  coukt 
have  none  of  them,  and  it  might  intimidate  tbo 
inhabitants  if  they  knew  so  much.     However, 
the  deponent  judged  it  his  duty  to  whif*per  tho 
psnnel,  that  for  the  reasons  above  assigned,  ho 
could  not  hope  to  have  any  of  the  drsgoono 
brought  in.    They  found  the  council  still  argu- 
ing upon  the  same  suUect  they  left  them  upon, 
some  proposing  one  thing,  some  another,  and 
some  to  ring  the  alarm-bell.    That,  soon  after 
this,  Mr.  Webster  said.    It  was  impossible  to 
think  of  defending  the  city,  without  tlie  dro« 
goons  were    brought   in    for  its    assistanco. 
Upon  which  Mr.  Groset  rose  up,  and  said, 
*'  Then  1  will  go  and  fetch  in  the  dragoons  ;*' 
and  going  to  the  door,  the  deponent  followed 
him,  and  said,  **  Row  can  you  impose  so  upon 
tbo  meeting,  when  you  know  from  general 
Guest  that  you  can  have  none  of  them  f"    To 
which  he  replied.  He  could  perhaps  persuado 
brigadier  Fowke  to  bring  them  in.    Provost 
Dmmmond  went  along  with  Mr.  Groset,  and 
neither  of  them  returned.    That,  immediaielj 
after  this,  Mr.  Lindsay  proposed  to  the  pao* 
nel,   to   get  out   tho   arms   for  the  volun* 
teers.    To  which  be  answered,  Tliat  it  wai 
proper  for  him  first  to  know  what  dispositiott 
there  was  among  the  inhabitants  to  make  uso 
of  them.    That,  as  to  the  proposal  of  rinmg 
the  alarm-bell,  it  was  observed,  and  agreed  to^ 
it  would  be  doing  great  injustice  to  the  deputies, 
to  ring  it  till  they  should  be  returned :   And 
dean  of  guiM  Hathorn  observed,  that  if  they 
did,  they  mwht  expect  to  have  tbo  deputico 
banged  KkoTats,  it  being  probable  the  rebeli 
were  withm  htuiag  of  tto  beU.     Thot  Ihi 
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deponent  being  one  of  the  second  deputation, 
he  remembers,  when  they  went  out  to  the 
rebel -army,  they  met  with  the  late  lord  George 
Murray,  whom  they  applied  to,  and  prevailed 
upon  to  second  them  m  procuring  the  delay 
proposed.    That  the  late  lord  Geofi^e  Murray 
went  into  the  room  in  which  the  Pretender^s 
son  was ;  and  the  deponent  could  hear,  though 
indistinctly,  so  much  of  the  conTemation,  as 
convinced  him,  that  the  said  lord  George  was 
endeavouring  lo  persuade  the  Pretender's  son 
to  comply  with  it';   and  that  he  refused  to  do 
it;  which  the  said  tord  Geori^e  came  our,  ami 
reported  to  the  deputies:    But,  upon  second 
conversation  with  them,  they  prevailed  upon 
him  once  more,  to  try  if  he  could  obtain  the 
proposed  delay ;     which  he  accordingly  at- 
tempted, but  was  refused ;    and  the  deoonent 
could  hear  the  Pretender's  son  say,  **  My  lord 
Eloho,  lord  George  has  not  spirit  to  put  this 
CMrder  in  execution  ;  you  must  go  and  tlo  it  for 
him."    Upon  which  the  late  lord  Elcho  came 
cot  of  the  room  from  the  Pretender's  son,  and 
bid  the  deponent,  and  the  rest  of  the  depu- 
ties, to  get  them  gone.     That  the  said  lord 
George  Murray  followed  the  deputies  out,  and 
whispered  to  the  deponent,  *'  1  know  your 
pinch  ;   you  want  to  have  the  consent  of  your 
principal  inhabitants:    Make  haste  to  town; 
you  VI  ill  have  an  hour  or  two  to  obtain  it"  That 
the  deputies  made  all  the  baste  they  could  to 
Kturn,  and  went  directly  to  Mrs.  Clarke's ; 
where  they  understood  the  pannel  and  the  coun- 
cil were.    The  pannel,  who  was  asleep,  was 
roused.    The  deputies  reported  their  answer, 
and  what  lord  George  Murray  had  said.    The 
priocipal  inhabitants  were  ordered  to  be  ga- 
thered together  immediately.     Some  few  of 
them,  and  particularly  Mr.  James  Ker,  now 
member  of  parliament  for  the  city,  were  come, 
when  notice  was  brought,  that  the  rebels  had 
broke  into  the  town,  and   made  themselves 
mastei-s  of  it:  Which  put  an  end  to  all  further 
deliberation. 

If.  William  Forbes,  one  of  the  principal 
clerks  of  the  city  of  Edinburgh,  depones. 
That,  on  Monday  the  16th  September  1745,  be 
came  to  the  Goldsmiths- hall  about  three  o'clock 
in  the  aAemoon ;  where  he  found  the  pannel, 
as  he  appeared  to  him,  in  a  very  great  passion ; 
■ome  of  the  councillors  were  about  him,  and 
several  other  of  the  burghers  and  inhabitants 
of  the  town.  The  deponent  went  up  to  him, 
and  asked  him  the  occasion  of  the  disorder  he 
seemed  to  be  in.  The  pannel  answered.  That 
he  had  got  a  paper  into  his  hands,  which  he 
by  no  means  relished,  and  thought  it  was 
somewhat  seditious :  For  that  the  scope  of  it 
was,  that  the  town  shonid  bo  surrendered ; 
which  he  swore  he  would  not  consent  to.  That, 
St  this  time,  the  crowd  that  was  in  the  room 
called  aloud  upon  the  pannel,  to  take  the  ad- 
Tice  of  the  inhabitants ;  but  he  told  them, 
that  he  woold  listen  to  no  advice  in  a  mat^r 
of  this  kind,  till  he  had  taken  the  opinion  of 
aUer  and  better  coonseilon.    Upon  which  ss- 
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ireral  p^pcsoos  were  sent  to  all  his  majesty's  of- 
ficers who  usually  resided  in  Edinburgh,  hum- 
bly to  beg  that  they  would  meet  with  them, 
and  give  tlieir  opinion  what  was  proper  to  be 
done  in  so  critical  a  juncture.    That  the  mes- 
sengers sent,  returned  with  a  report  that  they 
were  all  gone  out  of  town.    The  pamiel  there- 
fore, finiTing,  that  he  could  not  have  the  hap- 
piness of  the  counsel  of  the  civil  officers,  was 
resolved  to  call  for  tlie  assistance  of  such  of 
the  military  officers  as  were  in  town,  and  the 
officers  of  the  volunteers.     That,  upon  mes- 
sages sent,  major  Thomas  Cochran  and  cap* 
tain  James  Murray  came  to  the  hall,  as  also  a 
great  many  of  the  officers  of  the  volunteers. 
That,  upon  their  coming  in,  the  pannel  opened 
to  them  the  difficult  circumstances  that  he  and 
the  city  were  under  at  that  time,  and  prayed 
their  advice.    That  such  of  the  officers  of  the 
volunteers  as  were  present,  declined  giving  any 
advice,  except  Mr.  Joseph  Williamson  ;    who 
said,  That,  from  the  beginning,  he  was  de- 
termined to  stand  to  the  defence  of  the  city  lo 
the  last  drop  of  his  blood;    but  that  he  was 
sorry  to  say,  that  he  found  some  alterations 
upon  the  spirits  of  the  people :    For  that,  in 
the  company  in  which  tic  was  an  officer,  there 
was  not  above  six  or  seven  of  the  volunteers  of 
that  company  could  be  found.    Tiiat  the  pan* 
nel  did,  upon  this  occasion,  warmly  exhort  tha 
people  that  were  about  him,  to  stand  to  th« 
defence  of  the  city,  representing  the  expence 
they  had  alreaily  laid  out  in  order  to  the  de- 
fence of  the  city ;    and  that  they  had  lately 
plighted  their  faith  to  his  majesty,  that  they 
would,  to  the  utmost,  stand  for  toe  support  oif 
his  person  and  government,  and   for  the  de- 
fence of  the  town.    The  pannel  then  addressed 
himself  to  major  Cochran  and  captain  Murray, 
who  were  the  only  two  of  the  military  that 
could  be  found  ;   and  told  them,  that  their  ad- 
vice was  necessary  in  a  matter  of  this  kind, 
because  of  their  knowledge  and  experience  in 
these  matters.    To  which  captain   Murray  re- 
plicNJ,  that  he  regretted  extremely  the  unhappy 
aituation  of  affairs  in  general,  and  the  pannel^ 
case  in  particular ;  that  he  pitied  him,  because 
he  foresaw  that  the  decision  of  this  imporiaot 
question  would  chiefly   lie  upon   him ;    and 
added,  that  if  the  trained-bands  and  volunteers 
did  not  stand  to  their  arms  in  the  defence  of  tbe 
town,  it  was  a  matter  of  the  greatest  conse- 
quence, that  the  arms  delivered  out  by  tbs 
government  should  not  be  suffered  to  fall  into 
the  hands  of  the  rebels.     And  then,  turning 
about  to  the  deponent,  said,  with  an  oath.  If 
they  do,  aome  people  may  come  to  hang  for 
it.      That  bailie  Baird  offered  his  opinion; 
which  was,  that  he  tliought  the  town  not  tena- 
ble ;    as  did  Mr.  Thomas  Dundas,  and  several 
others.    But  principal  Wishart,  and  some  few 
more,  were  of  a  different  opinion.    Whereupon 
the  principal  said.  None  bat  Jacobites  would 
be  for  surrendering  the  town.    Then  ensued  a 
loud  cry  from  many,  that  the  opinion  of  tbs 
inhabitants  should  be  taken ;  and,  for  thatend« 
it  wu  proposed  to  adjouro  to  the  New  Church 
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Isle ;  where  they  acoonlioffi/  weDt:  Bot,  io 
their  way  to  the  New  Kirk  Itle,  there  were 
loud  criee  from  all  corners,  not  to  expose  the 
citv  to  the  fury  of  the  rebels.  While  the  pao- 
nef  was  in  the  midst  of  the  crowd,  there  came 
a  gentleman  on  horseback,  who  'said,  He 
wanted  to  speak  to  the  pannel ;  and  accord- 
ingly spoke  to  him  to  this  effect :  **  That  lieu- 
tenant-colonel Whitney  had  sent  him  back 
to  bring  away  the  dragoons'  baggage  that  was 
left  in  towu^  for  that  the  dragoons  were 
on  their  way  to  Haddington."  That  the  de- 
ponent did  not  go  in  at  that  time  to  the  New 
Church  Isle,  having  gone  to  refresh  hinnself 
with  a  little  coffee  ;  and,  when  afterwards  he 
attempted  to  go  in,  he  found  the  New  Church 
isle  so  chop-full  of  people,  that  be  could  not 
put  ip'  his  head.  He  tnen  went  towards  the 
CIross,  where  he  met  with  bailie  James  Stewart, 
one  of  the  officers  of  the  volunteers,  and  se- 
▼eral  private  volunteers  along  with  them.  That 
he  had  in  his  hands  a  key,  or  two  keys ;  whkh 
made  the  deponent  ask  him,  What  he  meant? 
And  where  be  was  going?  Who  replied.  He 
was  going  to  give  up  his  charge  with  the  keys 
of  the  Netherbow  port ;  for  he  found  that  this 
thing  would  not  do.  That  thereafter  the  de- 
ponent went  to  the  Goldsmiths-hall,  where, 
the  meeting  in  tlie  New  Church  Isle  having 
been  dissolved,  he  found  the  pannel,  and  a 
great  many  of  the  council  and  inhabitanta  of 
the  town,  who  were  in  a  dispute,  whether  a 
letter,  that  had  been  given  in  the  New  Church 
Isle,  said  to  have  been  subscribed  by  the  leader 
of  the  rebels,  should  be  read,  or  not  ?    The 

Gnnel  argued,  That  the  reading  of  such  a 
ter  was.  at  least  bordering  very  near  upon 
treason  ;  more  especially  if  it  produced  an  an- 
swer. Upon  the  other  band,  some  of  the  in- 
habitants urged.  That  it  was  proper  the  con- 
tents of  it  should  be  known,  and  they  might 
afterwards  consider  what  was  proper  to  be  done 
on  it  That  the  pannel  upon  this  said.  It  was 
improper  for  them  to  come  to  any  resolution, 
until,  at  least,  thev  had  taken  the  opinion  of 
their  assessors ;  who  were  sent  for ;  but  none 
of  them  were  found,  excepting  Mr.  Patrick 
Haldane.  To  whom  the  pannel  represented, 
they  were  under  a  difficulty  with  regard  to  a 
letter  signed  Charles  P.  R. ;  that  they  wanted 
to  be  advised.  Whether  it  should  be  read  ?  And, 
if  read.  Whether  it  should  be  answered  ?  And 
what  answer  should  be  given  ?  To  which  Mr. 
Haldane  replied.  It  was  a  matter  of  too  high  a 
nature  for  him  ;  and  therefore  he  would  give 
no  advice  upon  it.  And  upon  an  interrogatory 
put  to  the  deponent  for  the  pursuer.  Whether 
the  first  mention  of  the  letter's  being  signed 
as  aforesaid,  was  not  on  occasion  of  Mr.  II al- 
dane's  putting  a  question  to  William  Header- 
son  (in  whose  hands  the  letter  was).  Who 
signed  it?  The  deponent,  on  recollection,  says, 
That  he  believes  it  was  so.  Depones,  That, 
before  the  panuel  went  to  the  New  Church  Isle, 
Mr.  Groset  came  to  the  Goldsmiths-hall,  and 
represented.  That  he  bad  a  naessage  from 
Lord  Advocate,  and  Lord  Justict-ClerKi  to  let 


the  pannel  know,  That,  if  he  would  give  ordem 
for  100  dragoons  to  enter  the  city,  they  should 
be  forthwith  sent.    That  the  pannel  to  this  re- 
plied. That  he  eould  give  no  orders,  because 
be  had  no  power  over  them :  that  he  was  a 
little  surprised  with  the  message,  after  what 
had  happened  io  a  council  of  war  held  the 
other  night  in  Lord  Justice- Clerk's  house; 
where  it  was  concluded  not  to  be  for  his  ma- 
jesty's service  that  any  of  the  dragoons  should 
enter  the  city,  or  words  td  that  purpose  ;  bul 
that,  if  they  were  of  opinion,  that  it  was  for 
hia    maiesty's  service,    and   should  order    a 
hundred  dragoons,  or  more,  he  would  receive 
them,  and  make  them  very  welcome,  and  give 
them  all  the  assistance  he  could  in  defence  of 
the  city.    That  Mr.  Groset  insisted  the  an- 
swer should  be  taken  down  and  given  in  writ* 
ing;   which  was  accordingly  doue;  and  the 
deponent  thinks  it  was  to  tkie  above  purpose. 
Depones,  That,  while  he  was  in  the  Gold- 
smiths-hall, aflcr  the  meeting  had  come  ftvm 
the  New  Church  Isle  to  that  place,  he  thinks 
about  the  hour  of  six,  or  after  it,  a  seQeanI 
from  the  castle  came  in,  and  told  the  pannel, 
he  was  sent  by  gen.  Guest,  in  order  to  nai!  up 
the  cannon,  if  he  would  permit  them  so  to  do. 
To  which  the  pannel  answered,  that  all  autho- 
rity was  wrested  out  of  his  hands ;   but  that 
gen.  Guest  might  do  what  he  thought  was  bestf 
for  his  majesty's  interest  or  service ;  and  said. 
That  the  town-officers  would  shew  them  where 
the  cannon  were.    Depones,  That,  after  the 
meeting  had  left  the  Goldsmiths-hall,  and  gonei 
to  the  Laigh  council- house,  the  deponent  <^ent 
in  to  them  ;  where  he  saw  two  ministers  of  the 
city,  who  were  reasoning  about  the  surrender 
of  the  town;  and  declar^,  that,  as  things  now 
stood,  the  defence  seemed  impracticalile :  and^ 
while  this  waa  the  subject  of  their  discourse, 
Mr.  Groset  came  in,  and  produced  to  them 
one  letter  signed,  but  directed  to  nobody,  and 
another  letter  alao  directed  to  nobody,  and  un- 
signed :  the  first  of  the  letters  importing,  that 
the  troops  had  that  night  landed  at  Dunbar; 
and  the  other,  that  the  fleet  had  been  seen  off 
the  May,  and  would  land  that  night  at  Dunbar. 
Upon  which  the  pannel  expressed  great  satis- 
faction ;  and  said,  That,  as  long  as  tliere  was 
any  prospect  for  defending  the  town,  he  would 
not  be  for  giving  it  up  :  but  then  it  occurred  to 
him,  that  the  volunteers  had  delivered  up  thetc 
arms,  and  it  would  be  difficult  to  get  them 
again  into  their  hands ;  and  that  there  was  no 
prospect    of  getting   any    dragoons.     Upon 
which  a  deputation  was  made  by  the  meeting 
to  provost  Couttsand  Mr.  Lindsay,  to  go  along 
with  Mr.  Groset  to  the  general,  to  try  if  he 
would  give  orders  for  briuging  any  dragoons 
into  the  town,  and  deliver  arms  to  the  volan* 
teers.    That,  after  they  waited  upon  the  gene* 
ral,  the  report  made  by  Mr.  Groset,  was.  That 
he  would  go  and  bring  in  the  dragoons  ;  and 
laying  hold  of  provost  Drnmmond,  they  both 
went  out.    Upon  an  interrogatory,  the  depo* 
nent  recollects,  that  this  offer  oi  Mr.  Groset's 
was  immediately  after  the  ministers  had  gives 
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their  optDion  as  above.  However,  Mr.  Couttf 
reported  to  tho  oieeting,  that  no  drai^ooiia  could 
be  spared  to  eoter  the  city,  sinoe  there  waa  a 
prospect  of  sir  Jobo  Cope  witb  bis  troops 
landing;  because  they  would  be  of  much 
Diore  service  joined  lo  the  foot  that  was  witb 
sir  John  :  and  as  to  the  arms,  reported.  That 
there  was  no  reason  to  hope  they  would  be  de- 
livered out,  till  it  appeared  that  the  volunteers 
were  more  stable  in  their  reaolntion  of  defend- 
ing the  city.  And  depones,  that  when  provost 
]>rumiDond,  as  he  thinks,  had  proposed  to  ring 
the  lire-bell,  to  convocate  the  volunteers,  it  was 
opposed  by  dean  of  guild  llathom,  for  this 
reason,  that  this  signal  might  be  underalood 
by  the  enemy,  end  provoke  them  to  use  the 
deputies  ill.  De|KMies,  That  pretty  late  in  the 
evening  of  that  day,  he  was  present  in  the 
Lsigh  council- house ;  when  he  heard  some 

r pie  in  that  meeting  talking  of  a  messsge  iq 
sent  to  general  Preston ;  and  thst  Mr. 
Lauder  was  ue  man  to  be  named  for  that  pur- 
pose. What  the  message  was  be  was  to  be 
sent  on,  the  deponent  did  not  then  know  ;  but 
beard  them  assign  for  a  reason  af  the  choice 
of  Mr.  Lauder  to  be  sent  to  the  castle,  that  be 
was  a  near  rebtion  of  general  Preston's.  That 
the  pannel,  and  some  people  about  him,  were 
the  persons  he  observed  busied  about  the  send- 
ing of  Mr.  Lander  to  tbe  castle :  and  when  the 
deponent  was,  from  curiosity,  asking,  Wbst 
tho  natnre  of  the  message  was?  He  was  an- 
swered. That  it  was  improper  at  that  time  to 
60romunicate  it  to  any  person :  but,  when  Mr. 
Lauder  returned  from  the  castle,  upon  the  de- 
ponent's asking  him  what  errand  he  went  upon, 
oe  told  him.  That  it  was  to  prevail  nnon  ge- 
■eral  Prestou,  to  send  down  a  party  to  oring  up 
Ibe  city-arms ;  which  be  would  not  comply 
with.  Depones,  That  upon  Saturday  the  ]4tn 
of  the  foresaid  month,  the  deponent,  with  pro- 
?ost  Coutts,  and  Mr.  Hathum,  accompanied 
the  pannel  while  he  went  round  the  walls  to 
visit  the  works  tliat  were  carrying  on.  That, 
where  be  observed  the  workmen  diligent,  he 
encouraged  them,  ami  told  them,  they  should 
be  very  well  rewarded  if  they  were  diligent ; 
and  where  he  observed  any  of  them  that  he 
suspected  to  trifle  with  their  work,  he  chid  and 
cliecked  them  ;  and  told  them,  they  should 
be  paid  accordingly*  That,  upon  another  oc- 
casion, when  coinplaints  were  made,  that  ma- 
teria h  were  waotiiiff  for  carrying  on  the  work, 
(whether  it  was  the  same  day  the  walls  ivere 
▼iute<l  as  aforesaid,  the  deponent  cannot  be 
Msttive,  nor  what  day  it  was,  but  that  it  was 
Ml  the  period  of  lime  when  the  city -walls  snd 
the  town  were  to  be  put  in  a  proper  posture  of 
defence  against  the  rebels),  he  was  present 
when  the  lord  Somerville  and  the  pannel 
joine«l  as  justices  of  the  peace,  in  granting  a 
press- warrant  tor  procuring  men  and  horses 
for  carrying  tlie  materials,  and  forwarding  the 
work.  And,  upon  an  iiiterroiratory  by  the 
proserntor.  Whether  the  deponent  had  ever 
rdaied  to  any  person  whatsoinever  this  cir- 
cumstance of  themessagesent  by  Mr.  Lauder, 


at  any  time  since  the  year  1745,  down  to  this 
daj'  ?  And  being  at  the  same  time  desired  to 
recollect  himself,  and  name  any  one  to  whom 
be  bad  told  it ;  the  deponent  says.  That  be 
verily  believes  be  had  made  mention  of  it  to 
several  persons;  hut  until  it  came  to  be  a  sob=> 
ject  to  be  spoken  of  in  this  prosecution,  he 
could  not  with  certainty  say  who  tbe  particular 
persons  were :  but  be  condescends  on  two  dif- 
ferent persons,  Mr.  Ninian  Cuningbim,  writer, 
and  Mr.  George  Dunbar,  merchant,  to  whooi 
he  mentioned  tliis,  particularly  about  a  fort- 
night ago ;  neither  does  he  call  to  mind  tbt 
names  of  any  of  the  persons  who  were  whis- 
pering with  the  Prorosty  when  the  mensago 
was  aaid  to  have  been  sent  up  by  Mr.  LaikRr 
at  this  distance  of  time ;  but  that  the  two  mi« 
nistera  he  refera  to  in  the  former  part  of  bio 
deposition,  were,  Mr.  Alexander  Webster  and 
Mr.  Patrick  Cumiog. 

Iff.  William  Macghic^  merchant  in  EAb- 
burgh,  depones.  That  be  is  ime  of  those  who 
signed  the  petition  or  representation  which  wao 
given  in  to  the  pannel,  marked  N^  8,  of  tbe  iisi 
of  writings  subjoined  to  the  crimmal  letters. 
That  he  was  present  when  the  said  petition  was 
delivered  to  the  pannel,  which  waa  just  at  tbo 
door  or  entry  to  the  Goklsmiths-hall :  that  be 
seemed  to  be  in  a  very  great  passioo  about  it ; 
and,  turning  about  in  an  angry  manner,  wbco 
he  bad  got  up  to  the  said  nail,  said  to  thoeo 
who  presented  it,  **  What  do  you  mean  ?  Do 
yon  tnink  by  numbers  to  force  me  to  grant  tbo 
desire  of  your  petition  ?"  And  with  that  forced 
to  the  door,  ana  turned  tbe  depooent  down  tho 
stsirs.  And  that  this  happened  in  the  after* 
noon  of  the  16th  September,  1745. 

IV.  Francii  Kemptie^  merchant  in  fidia* 
burgh,  depones.  That  he  was  present  oo  the  af- 
ternoon ot  the  l6th  September  1745,  when  tbo 
representation,  marked  N"  8,  of  the  List  of 
W  ritings  subjoiiietl  to  the  criminal  letten,  was 
presented  to  the  pannel  in  the  entry  to  the 
Goldsmiths-hall.  That  the  pannel  was  wery 
much  offended  with  the  said  repre6entatioB« 
and  said,  '^  What !  do  you  think  to  cram  yonr 
petition  down  my  throat  by  numbera  ?" 

V.  Thomas  Cochran^  esq.  one  of  the  com- 
missioners of  excise,  depones,  That,  upon  the 
15th  of  September,  1745,  he  was  with  briga- 
dier Fowke,  and  n.  veral  others,  in  the  Lord 
Justice-Clerk's  house,  where  the  brigadier  pro- 
posed bringing  in  his  dragoons  to  the  town  of 
£diut)urgh :  but  this  the  deponent  argued 
against,  as  being  a  thing  altogether  improper, 
considering  the  narrow  and  long  Isnes  that 
lead  to  nil  the  ports  of  the  town.  That  the 
hrii^adier  still  persisted  in  thinking,  that  tbe 
design  was  very  rij^ht ;  and  that  he  could  force 
his  way  out  ui  any  one  of  the  gates  he  pleased. 
However,  there  "^was  no  fixed  resolution  of 
brin^^ing  the  dragoon^j  to  the  town,  so  long  as 
the  deponent  remained  in  LonI  Justice-Clerk's 
house.    Depones,  that  after  the  deponeat  went 
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from  Lord  Justice-Clerk's,  he  went  to  the 
meeting  of  some  genileroen  in  Mrs.  Clsrke's 
house,  where  captain  James  Murray,  the 
paooel,  and  a  fpreat  many  others  were ;  and 
there  they  oaade  a  disposition  of  the  sereral 
corps  of  armed  men,  into  the  different  parts  of 
the  town :  and  the  deponent  heard  the  pannel 

Sive  his  directions  or  orders  ai;reeable  to  tho 
ispoaitions  then  made.  I>epones,  That,  upoo 
the  afternoon  of  Monday  the  16Ui  September, 
the  deponent  meetini;  capt.  Alurray,  he  was 
told,  That  the  pannel  sent  for  them  both  to 
come  to  him  to  the  Guldsmiths-hall ;  where 
Ihey  both  accordingly  went  And,  upim  their 
going  in,  tlie  pannel  desired,  first,  That  capt. 
Hurray  would  give  his  opinion,  which  he  ac- 
cordingly did :  and  al\er wards  desired  the  de- 
ponent might  do  the  same,  which  he  alao  did ; 
and  which  was  to  this  purpose.  That  h  was  the 
duty  of  every  one  to  defend  the  city  as  long  as 
they  could ;  and  if  there  was  a  necessity  for 
their  surrendering,  then  they  ought  to  take 
care,  that  the  king's  arms  should  not  fall  into 
the  hands  of  the  rebels.  And  being  interro- 
gate. If  he  took  any  notice  of  the  arms  which 
helooged  in  property  to  the  town  ?  Depones, 
He  did  not,  for  this  reason;  that  he  knew, 
when  the  town- guard  marched  out  that  day, 
as  he  thinks,  the  officers  would  not  accept  of 
Uiem  to  do  duty  with,  as  knowing  them  to  be 
altogether  insufficient;  and,  for  that  reason, 
they  had  a  new  set  delivered  to  them.  And 
further,  he  gave  advice  at  the  above  meeting, 
Ihat  in  case  the  town  was  pushed,  and  obliged 
|o  surrender,  and  tliose  who  had  the  king's 
arms  had  not  time  nor  access  to  deliver  them 
into  the  castle,  that  then  thev  should  break 
them,  rather  than  let  them  fall  into  the  hands 
of  the  rebels.  And  depones.  That  the  pannel, 
upon  hearing  capt.  Murray's  and  the  depo- 
nent's opinion,  said  to  the  meetincr,  **  I  want, 
gentlemen,  that  you  should  also  give  me  your 
opinion ;  for  it  is  by  your  opinion  I  am  to  cop- 
duct  myself:  and  if  you  come  to  a  resolution 
of  defending  the  town,  1  will  go  wherever  the 
danger  is  g^reatest,  and  defend  it  to  the  last." 

VI.  Iknid  Baird^  merchant,  and  late  one 
of  the  bailies  of  Edinburgh,  depones,  That, 
upon  the  afternoon  of  Monday  the  16th  of  Sep- 
tember 1745,  he  was  in  the  Goldsmiths'- hall 
with  the  pannel,  and  a  great  many  other  inha- 
bitants ot  the  town  of  fidinbuigh.  Tlutt  while 
be  was  there,  Mr.  Grose t  came  in  with  a  mes- 
sage from  the  Lord  Advocate  and  Lord  Justice- 
Clerk,  making  ofer  of  40  or  5C  dragoons  to  the 
pannel  for  the  defence  of  the  town,  in  case  he 
•thought  fit  to  accept  of  them.  The  panael's 
enswer  to  this  proposal  was,  That  he  woukl 
neither  desire  nor  give  orders  for  them  ;  but, 
if  they  cane,  they  should  be  welcome :  tor,  if 
any  accident  happened  to  the  king's  troops, 
they,  and  not  he,  should  be  answerable  for  it. 
And  the  deponent,  upon  hearing  of  the  spjall 
Bumber  that  was  proposed  to  be  sent,  sakJ, 
IVhat  did  40  or  60  signify  ?  If  thev  sent  the 
whale,  it  would  be  somethmg ;  but  the  sending 
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such  a  small  number,  could  he  to  no  other  pur* 
pose,  than  having  their  tliroats  cut,  and  the 
houses  and  shops  plundered.  That  Mr.  Groset 
insisted  for  an  answer  in  writing,  which  the 
pannel  complied  with,  by  giving  him  a  letter 
to  the  Lord  Advocate  and  Lord  Justice- Clerk. 
Depones,  That,  while  the  deponent  was  in  the 
Goldsmiths'- hall,  he  stood  up,  and  spoke  to  the 
pannel,  and  told.  That  he  appeared  there,  not 
only  for  himself,  but  for  several  hundreds  of 
the  inhabitants,  whose  all  was  at  stake,  and 
whose  wives  and  children  were  in  tears ;  and 
demanded,  that  the  pannel  would  give  the  in- 
habitants a  hearing  before  he  came  to  any  re- 
solution for  defenmng  the  town ;  which,  after 
some  little  time,  was  agreed  to ;  and  tliat  the 
inhabitants  were  to  meet  in  the  New  Church 
Isle  about  six  o'clock  tlist  uight ;  and  that  the 
fire- bell  should  be  rung  for  convocating  the 
meeting.  That  the  deponent  having  cone  to 
that  meeting,  the  pannel  said,  Tbat  he' was 
sorry  lor  the  occaaion  of  calling  the  inhabitants 
together ;  but,  as  the  rebels  were  then  come 
near  the  town,  he  wanted  to  have  their  opinion 
how  he  ahould  behave,  he  himself  being  wiliiug 
to  hazard  his  Ufe  and  fortune  in  the  defence  of 
the  town.  To  which  severals  ansueredi  That 
they  would  stand  by  his  lordship  :  but  that,  as 
the  dragoons  had  been  seen  running  away,  and 
the  inhabitants  altogether  dispirited,  they 
thought  it  more  adviseable  to  make  the  best 
terms  thev  could  ;  and  all  agreed,  with  an  ex^ 
ception  of  one  or  two,  not  to  defend  the  town. 
And,  being  interrogate.  Whether  the  meeting 
in  the  New  Church  Isle  consisted  of  people 
well-affected  to  the  government,  and  of  rank 
and  substance  in  the  town  ?  Deponea,  That  he 
thinks  they  were ;  and  that  Mr.  Clarkson  and 
Mr.  Keir,  baxters,  Mr.  Thomas  Duodas,  mer- 
chant, and  several  others,  such  as  these,  were 
there.  And,  while  the  deponent  was  there,  be 
saw  bailie  Stewart  come  in,  and  deliver  up  the 
keya  of  the  Netherbow-port ;  and  he  was  de- 
sired b^the  pannel  to  stay  ;  but  he  would  not. 
That  sir  George  Preston  came  there,  and  told. 
That  he  and  his  company  had  been  delivering 
their  arms  into  the  castle ;  and  that  Mr.  Glee, 
minister,  came  there,  and  ssid.  He  was  obliged 
to  go  awav ;  and  that  a  fourth  gentleman  came 
there,  and  said,  He  waa  ohlig^  to  go  and  see 
to  his  own  safety. 

VII.  Walter  Hamilton  of  West-port,  one 
of  the  captain-lieutenants  of  the  city-guard  of 
Edinburgh,  depones^  That,  on  Sunday  the  15th 
September  1745,.  he  marched  out  with  the 
city-guard  to  sustain  the  two  regiments  of  dra- 
goons: and  when  the  city-guard  was  march- 
ing betwixt  Colt-bridge  and  Bruce- hill,  he 
thinka,  but  is  not  positive,  that  there  was  some 
stop ;  but  does  not  remember  by  whom.  How-  , 
ever,  this,  upon  recollection,  he  remembers  to 
have  heard.  That  ordera  were  given  by  the 
pannel  to  the  city -guard  to  take  their  direct  ions 
and  orders  from  tlie  comautuding  officer  ol*  hi& 
majesty's  troo|>s.  Depones,  That  lie  ha<l  no 
particular  access  to  examine  the  condition  of 
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the  citv-arttts;  but  be  hat  heard,  that  they 
were  otiiulefalue,  and  uo6t  for  ver? ice :  and 
this  he  hat  heard  from  the  aoldiers  in  the  town- 
{viiard  who  are  under  the  deponent's  command. 
And  further  says,  That  when  the  rebels  made 
themselTes  roasters  of  the  city- guard,  the  sol- 
diers had  been  so  harrassed  with  extraordinary 
duty  alt  the  precediniif  week,  and  by  being 
under  arms  for  three  days  before,  alontifst  and 
with  the  dragoons,  that  they  were  hardly  tit  to 
do  any  duty. 

VIII.  George  Lindiay^  depute- town- clerk 
of  Edinburgh,  depones,  Tliat  he  commonly 
attends  the  magistrates  as  a  clerk.  That  he 
was  present  whenepplication  was  made  to  the 
pannel  and  the  magistrates  for  putting  the  town 
m  a  posture  of  defence ;  and  was  also  present 
when  particular  directions  were  given  by  the 
jtannel  and  the  other  magistrates  for  carry- 
ing into  execution  the  general  scheme  for  de- 
fending the  town.  And  particularly  knows, 
that  directions  were  gtren  by  the  pannel  and 
the  other  magistrates,  that  the  work  should  be 
carried  on  without  intermissitm  night  and  day, 
Sundays  not  excepted  ;  and  warrants  were 
granted  to  im|ire8a  labourers  and  carts :  and 
when  complatnUi  were  made,  that  the  work 
was  not  going  so  speedily  on  as  the  natureof  the 
case  reouired,  some  of  the  tradesmen  were  sent 
for  by  the  pannel,  and  challenged  for  not  doing 
out  the  work  they  had  undertaken ;  and  some 
of  them  having  complained,  that  they  wanted 
labourers,  fresh  warrants  were  signeff  for  im- 

{ dressing  them.  Depones,  Tliat  about  the 
atter  end  of  August  1745,  the  |>annel  sijgned 
several  letters  to  the  neighbouring  ministers 
and  magistrates,  and,  as  the  deponent  thinks, 
about  1^  or  14  in  number,  desiring  that  they 
would  send  notice,  hy  express  on  liorsehaek, 
when  they  saw  any  body  or  company  of  armed 
men  marching  towards  the  city  of  Kdinbiirgh. 
DeiKHies,  That  the  deponent  came  into  the 
<joldsmiths*-hall  on  the  forenoon  of  ^$unday 
the  l.Mh  Heptember  1745,  where  he  saw  Mr. 
Hope- Weir  talking  with  the  pannel.  That  the 
deponent  understood,  that  Mr.  Hope  had  come 
from  general  Guest,  to  acquaint  the  pannel, 

.  that  a  proiioeal  had  been  made  to  him,  that  250 
of  the  volunteers  i«ere  to  go  to  the  Colt-bridge 
to  support  the  dragoons ;  and  to  desire  the  pan- 
nel, that  50  of  the  town-guard  should  go  along 
with  them.  Depones,  That  the  pannel,  at  first 
hearing  of  this,  <loubted  how  far  he  could  send 
the  guard  out  of  the  city ;  and  said,  That  that 
(^rps  were  more  to  be  depended  upon  than  the 
tf^ioed- hands.  Upon  which  the  deponent  told 
the  jMinnei,  That,  by  the  act  of  parliament 
constituting  the  guard,  be  was  allowed  to  send 
them  a  nii!e  from  the  city.  And  then  Mr. 
Baillie,  one  of  the  magistrates  at  that  time, 
said,  That  if  the  volunteers  were  willing  to 

•  go  out  to  assist  the  dragoons,  the  city-  guard 
could  not  be  better  employed  than  to  go  along 
with  them,  as  it  might  have  the  desired  effect 
of  olistnicting  the  rebels  passage  to  Kdin- 
burgh :    or  irurds   to    that  purpose.     Upon 


Trial  of  Archibald  Stewdrtf 


[1060 


which  the  pannel  said.  "  Yon  ire  in  tlie  right, 
Mr.  Baillie :  In  place  of  50,  the  whole  guard 
shall  go,  and  so  many  of  the  new- raised  regi- 
ment as  are  leTied.'*    And  orders  were  giveo, 
and  they  marched  out  accordingly.     Depones, 
That,  upon  the  14th,  the  pannel  signed  an  order 
for  bringing  into  the  town  all  the  ladders,  am- 
munition and  arms  that  could  be  found  in  the 
suburbs ;  and  the  same  was  given  to  an  officer 
who  brought  in  several  arms.    Depones,  That 
when  sir  Robert  Dickson's  volunteers  came  to 
town,  they  were  ordered  to  one  of  the  Kirks ; 
and  bread  and  ale  was  given  to  them  by  order 
of  some  of  the  magistrates.    That  wlien  the 
pannel  came  to  the  Goldsmitbs'-hall,  the  depo- 
nent acmiainted  him  of  it ;  who  said,  it  was 
very  well ;  and  he  b^ped,  they  had  got  it  aooa 
enough.    Depones,  That,  upon  Sunday's  eren- 
ing,  the  deponent  understood,  that  the  pannel 
was  in  Mrs.  Clarke's,  with  some  of  the  cap* 
taina  of  the  rotonteers,  who  were  employed  m 
making  dispositions  for  thoae  who  were  to  de- 
fend tbo  city,  in  case  of  any  attack.    That, 
about  twelve  o'clock,  he  came  to  the  Gold- 
sffliths'-hall,  and  said,  he  was  to  go  the  graml 
round;   and  returned  therefrom   about   (bur 
o'clock.    Depones,  That  Mr.  Fowkea  came  in 
to  the  pannel,  upon  Mondavthe  10tb  in  the 
morning,  and  said  to  him.  That  as  the  dra« 
goons  at  Corstorphin  had  been  under  arm^all 
night,  they  would  ^^tly  stand  in  need  ofeoma 
meat ;  and  desired  it  ahouki  be  provided.   That, 
in  conae<|uence  thereof,  some  of  the  magiatratea 
sent  to  a  butcher  to  provide  beef;  which  waa 
provided,  and,   by  order  of  the  magistrates^ 
boiled  in  the  different  taverns  of  the  town. 
Depones,   That,  upon   Monday  ereniiig,  the 
deponent  was  in  the  Goldsmiths'-hall,  when  Mr. 
Griffith  and  a  serjeant  came  from  the  castle  at 
different  times  from  general  Guest,  desiring  the 
pannel  to  give  orders  for  spiking  the  caniioii  oa 
the  walls.     To  which  the  pannel  answered, 
That  he  could  give  them  no  orders ;  but  that 
the  general  might  give  orders  for  so  doing,  for 
there  was  nobcKly  to  obstruct  them. 

IX.  John  Yetts^  merchant,  and  late  one  of 
the  bailies  of  E<linburgph,  depones,  That,  upon 
the  afternoon  of  Monday  the  16th  September 
1745,  as  there  was  a  great  stir  in  the  town, 
upon  account  of  the  dragoons  going  eastward 
in  great  haste,  the  deponent  and  the  pannel 
went  to  see  the  West- port  shut;  which  was 
accordingly  done;  and  a  party  of  the  city- 
guard  ami  trained-bands  were  posted  there. 
That  the  deponent  went  from  the  West- port  to 
Bristow-port,  and  found  it  shut;  and  after- 
guards went  to  Goldsmiths'-hall.  As  he  came 
from  Bristow-port  to  Goldsmiths'-hall,  the  peo- 
ple on  the  streets  were  calling  after  him.  Why 
would  the  magistrates  pretend  to  defend  the 
city,  when  the  dragoons  had  gone  eastward  ? 
He  found  in  tlie  Goldsmiths'-hall  the  pannel, 
several  of  the  magistrates  and  council,  and  a 
great  crowd  of  the  inhabitants,  who  were  cry- 
ing out  against  any  attempt  to  defend  the  town, 
aince  the  dragoons  had  gone  away  and  left 
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them.  Tiiat  tbe  crowd  and  preis  was  so  great 
there,  that  it  was  resoWed  to  remove  to  tbe  New 
Church  Isle ;  and,  whea  they  came  there,  tbe 
depoaent  obserred  a  very  great  crowd  of  the 
inhabitants  and  burgesses  ;  to  whom  the  pan- 
nel  addressed  himself,  sayini|^,  That,  as  hither- 
to they  had  made  a  noble  stand  for  the  defence 
of  the  city,  Jie  hoped  they  would  not  now  vive 
it  up :  and,  as  for  nimself,  be  should  be  the  first 
man  that  would  mount  the  walls,  in  case  of 
danger.  That,  nevertheless,  the  deponent  did 
not  observe,  that  tlie  pannel's  words  made  any 
great  impression  upon  the  audience ;  for  the 
generality  of  them  continued  to  declare  their 
sentiments  against  defending  the  town ;  and 
a  few  only  spoke  to  the  contrary.  And  being 
interrogate,  If  the  deponent  was  acquainted 
with  all,  or  a  ffreat  many  of  tbe  people  be  saw 
there  ^  says,  That  he  was  not  acquainted  witli 
them  all ;  but  that  he  knew  a  great  many  of 
them,  whom  he  always  looked  upon  as  people 
welUaffected ;  and  some  of  them  were  people  of 
good  credit  and  substance  in  tbe  city,  and 
others  of  them  not.  Depones,  That  he  knew 
there  were  two  deputations  sent  to  tbe  camp  of 
the  rebels ;  and  he  himself  was  one  of  the  de- 
puties ;  and  that  the  great  scope  of  the  depo- 
lations  was,  to  gain  time,  among  other  things, 
with  a  view  of  consulting  with  the  mhabitants, 
what  was  proper  to  be  done.  That,  as  be  re- 
turned with  the  first  deputation,  he  met  wiUi 
someone  or  ether,  whose  name  he  does  not 
remember,  who  told  him.  That  bailie  Mansfield 
had  been  dispatched  aller  him,  upon  an  inform 
nation  laid  liefore  the  pannel  and  magistrates, 
by  Mr.  Groset,  That  sir  John  Cone,  in  all  ap- 
p^rance,  would  very  soon  land;  and  that 
bailie  Mansfield,  if  lie  had  overtaken  the 
deputies,  was  to  have  stopped  them.  How- 
ever coming  too  late,  the  deputies  returned 
with  an  answer ;  wherein,  among  other 
tbings,  there  was  this  condition,  That  the 
Pretender's  son  was  to  be  acknowledged  as 
Prince  Regent ;  and,  when  this  cendition  was 
mentioned,  the  p^nel  declared.  That  it  was 
SQcb  a  condition  as  he  neither  would  nor  eould 
submit  to.  And  depones.  That,  in  his  opiuion, 
DO  man  in  life  coula  do  more  for  the  defence  of 
the  city  than  tbe  pannel  did. 

X.  Hufh  Hathomf  merchant,  and  late  dean 
of  guild  ot  Edinburgh,  a  witness  formerly  ad- 
duced in  this  cause  for  tbe  pursuer,  and  now 
Stddnced  and  examined  for  the  pannel,  de- 
piones.  That,  after  the  pawiel's  return  from 
the  New  Church  Isle  to  the  Goldstaiitbs'- 
hall,  in  tbe  afternoon  of  Monday  tbe  16tb 
of  September,  tbe  letter  from  the  Preten- 
der's son,  being  the  first  in  the  list  of  writings 
subjoined  to  tbe  criminal  letters,  was  read 
publicly  in  tbe  aaid  Goklsmiths*-hall :  and  as 
it  was  now  generally  thought,  there  was  little 
hopes  of  dmnding  the  town,  after  the  volun- 
teers had  delivered  up  their  arms;  so  there 
was  little  said  there  aboa^  it.  Depones,  That, 
about  the  same  time,  a  aiessage  was  brmigfat  to 
thepaonelby  Robert  Griffith|denriDg  an  order 


from  tlie  psnnel  for  nailing  up  the  cannon  that 
were  mounted  on  the  towu-walls:  to  which  the 
pannel  answered,  That  he  might  nail  them  up 
if  he  pleased ;  and  a  town -officer  should  be 
sent  with  biro,  to  shew  him  where  they  were. 
Depones,  That,  on  the  evening  of  the  said  16th 
of  September,  after  Mr.  Groset  had  brought 
advice  of  sir  John  Cope's  being  se^n  off  Dun- 
bar, he  and  provost  Drummond  went  away 
from  Goldsmiths'-hall,  in  order,  as  they  said, 
to  bring  back  the  dragoons ;  but  they  aid  not 
return.  Depones,  That  the  two  deputations 
that  were  sent  out  to  the  camp  of  the  rebels, 
were,  in  the  deponent's  apprehension,  intended 
in  order  to  procure  a  delay,  and  to  gain  time  to 
put  the  people  in  a  better  way,  who  were  then 
in  a  great  hurry  and  confusion.  And  further 
de|M)nes,  That  the  nanners  subscription  for 
maintaining  the  Edinburgh  regiment  was  QOL 
per  month  ;  and  the  deponent  does  not  kuo# 
that  any  person  subscribed  so  much. 

XI.  Mr.  Robert  Fringlc^  advocate,  depones. 
That,  upon  Sunday  the  15th  of  September 
1745,  he  had  been  all  morning  with  the  volun- 
teers in  tbe  College-yard,  till  idiout  ten  or  eleven 
forenoon,  after  the  churches  were  conveened  ; 
and  then  they  separated :  and  the  deponent 
and  bailie  Stewart  came  un  tbe  high-street, 
where  they  met  dean  of  guild  Allan  ;  who  in- 
formed them  of  a  measure  that  bad  been  re- 
solved on,  That  250  volunteers,  with  the  town- 
guard,  and  some  other  troops,  should  march 
out  with  the  dragoons,  to  support  them.  That 
bailie  Stewart  and  tbe  deponent  were  pretty 
much  surprised  with  the  measure,  believing 
that  the  volunteers  were  not  quite  fit  for  sucn 
service;  and  supposing  that  the  gentlemen 
who  had  concerted  that  measure  were  at  gen. 
Guest's  lodging,  bailie  Stewart  and  the  depo- 
nent resolved  to  so  down  there,  and  lay  their 
difficulties  before  ttiem.  That,  in  tbe  Cannon- 
gate,  they  met  the  pannel  and  provost  Drum- 
mond eoming  up  in  a  coach  together ;  and  they 
stopped  the  coach  upon  seeing  the  deponent 
and  bailie  Ikewart:  and  very  soon  tbe  intended 
measure  was  spoken  of;  and  bailie  Stewart 
and  the  deponent  began  to  tell  them  their  diffi- 
culties; and  provost  Drummond  said,  "  Gen- 
tlemen, &r  God's  sake !  do  not  spoil  a  good 
measure,"  and  desired  them  to  come  into  the 
coach;   which  they  did;  and  persisted  in  re- 

S resenting  the  difficulties  in  eiecutine  thai 
«i|p;  and  the  pannel  said,  *•  Gentlemen, 
this  M  no  measure  or  proposal  of  mine,  but  pro- 
ceeded from  a  voluntary  ofier  of  provost  Drum- 
mond's,  which,  he  said,  would  be  readily  agreed 
to,"  or  words  to  that  purpose :  and  this  be  re- 
peated two  or  three  times  in  their  way  commg 
up  to  town. 

XII.  Walter  Scot,  merchant  in  Leith,  de- 
pones, Tha(,  about  two  days  before  tbe  rebels 
entered  the  citv  of  Edinburgh,  there  came  a 
nerson  to  the  deponent  at  Leith,  with  a  leUe^ 
from  the  pannel,  to  be  sent  on  board  the  man 
of  war  lying  in  tbe  rondi  and  desired  that  the 
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deponent  woold  forward  it.  That  it  waf  a 
aealed  letter :  bnt  the  bearer  of  it  told  the  de- 
ponenty  That  the  purport  of  it  was  to  ^t  ^n- 
ners  to  sen'e  the  caunon  on  the  town-wmll. 
Depones,  That  the  deponent  forwarded  the 
letter,  as  he  was  desired  ;  and  the  same  person 
who  brougfht  it  to  him,  came  to  him  afterwards, 
and  told  him,  be  had  u^ot  an  answer  to  it; 
which,  the  deponent  thinks,  was  addressed  to 
the  pannel.  Depones,  That,  after  the  return 
of  tlie  foresaid  letter,  n  second  messa^  came 
to  the  deponent,  from  the  pannel,  desirmsf,  that 
a  search  might  be  made  in  Leith  for  gnunera 
to  serve  the  said  cannon.  That  such  a  search 
was  made,  but  no  gunners  found,  except  one 
Mactrill,  commander  of  a  custom- bouse- boat; 
and  he  was  sent  up  to  town. 

XIII.  William  Hendenon^  writer,  a  witness 
formerly  adduced  in  this  cause  for  the  pursuer, 
and  now  adduced  and  examined  for  the  pannel, 
depones,  That,  upon  Sunday  the  15th  of  Sep- 
tember 1745,  the  pannel  concurred  with  lord 
Somerrille,  in  granting  a  press-warrant  fw 
pressing  men  and  carts,  to  carry  materials  for 
repairing  tbe  city-walhi.  Depones,  That  the 
Sd  week  of  the  said  month  of  September,  the 
pannel  granted  a  warrant  for  searching,  seizing, 
and  carrying  into  the  town,  all  such  arms  ami 
ladders  as  should  be  found  in  the  suburbs  ad- 
joining to  the  town.  Depones,  that,  on  Sun- 
day morning  the  15th  of  September,  the  depo- 
nent was  ordered  by  the  pannel,  to  go  to  the 
city -guard,  and  get  24  men  of  the  guard- sol- 
diers and  Edinburgh  regiment,  to  assist  Baillie 
Br>'den  in  mounting  the  cannon  on  tbe  chy- 
walls.  Depones,  That,  opon  Sunday  tbe  15th 
of  September,  the  pannel,  at  the  desire  of  gen. 
Guest,  upf)n  being  advised  by  him,  that  250 
▼oUintecis  had  agreed  to  go  out  with  the  dra- 
goons lo  Corbtorpbin,  to  sustain  them,  ordered 
out  the  wh(»le  men  of  the  city 'guard,  and  50 
men  of  the  Edinburgh  rrgiment,  on  the  same 
service.  That,  at  two  o'clock  afternoon,  the 
deponent  heard  Mr.  Forrest  and  b-Jtlie  Mans- 
field report  to  the  Provost,  Tliat  they  had  deli- 
vered his  message  to  gen.  Guest,  who  said. 
He  was  surprised  that  the  volunteers  had  not 
marched  out  with  the  dragoons ;  and,  had  he 
known  that  they  would  not,  he  should  not  have 
ordered  Hamilton's  regiment  to  decamp  from 
Leith  to  Corstorpbin,  but  would  have  ordered 
Gardiner's  to  march  from  Cbrstorpbin  to  the 
links  of  Leith.  Upon  which  the  prtnnel  said, 
"The  blame  shall  not  lie  at  my  door;" 
and  immediately  sent  the  deponent,  with 
orders  fur  the  city-guard,  and  the  50  of  tbe 
Edinburgh  regiment,  instantly  to  join  the 
,  dragoons,  anil  to  take  their  orders  from  the 
conimanclitig  officer  of  the  dragoons.  That  the 
deponent  immediately  went  out,  and  found  the 
city-guanl  and  Edinburgh  regiment  in  a  field 
betwixt  the  Colt-bridge  and  Bruoehill,  with 
their  arms  grounded ;  and  the  deponent  tuld 
them  the  orders  he  had  from  the  pannel.  De- 
pones, That  capt.  Dalydl  then  told  the  depo- 
nent, That  a  Serjeant  and  16  men  bad  been  left 


at  tbe  court  of  guard ;  and  that,  if  aay  thtnf 
should  bapfien,  it  would  be  proper  that  they 
should  be  sent  after  them  :  and,  upon  the  do* 
ponent's  reporting  this  to  the  pamiel,  be  iimne- 
diately  ordered  the  serjeant  and  16  men  to  fol- 
low their  corps ;  and  the  guard  'Was  supplied 
with  28  constables.  That,  at  the  deponent's 
return  from  the  Colt-bridge,  which  w«a  about 


five  at  niglit,  he  fbimd  the  pannel  in  the  Geld* 
■miths'-ball.  That,  betwixt  seven  ami  eiffbr, 
the  deponent  called  at  Lord  Justice  Clern, 
and  was  there  told,  the  pannel  wai  in  that 
house.  That,  betwixt  nine  and  ten,  he  eeot  for 
the  deponent  to  Mrs.  Claiie's,  to  write  <Hft  the 
orders  for  the  several  guards.  That  finom 
thence  the  pannel  went  to  GohSeuitlis'-bally 
and,  after  twelve  at  night,  went  the  grani 
roond.  Depones,  That,  upon  Mondav  about 
ten  o'clock,  a  message  came  to  the  Provost, 
signifying,  that  the  dragoons  wanted  previsiooa. 
Vnon  which  the  pannel  immediateljr  aent  ibr 
Air.  Steedroan  vintner,  and  ordered  him  forth- 
with to  provide  as  much  beef  and  cheese  aa 
should  be  necessary  for  them.  That,  aboot 
eleven  o*elock,  col.  Clayton  came  to  the  pan- 
nel, complaining,  that  no  victuals  had  been  sent 
them.  Upon  which  the  pannel  immediatcty 
signed  press -warrants,  for  impressiog  carts  ts 
carry  out  provisions,  and  to  go  to  theflesb-nm^ 
ket  and  cheesemongers*  shops,  and  to  take  as 
much  cheese  and  beef  as  was  necessary,  and  get 
the  beef  boiletl  in  several  taverns ;  and  Kesai- 
mended  it  to  the  de|ioneot  to  see  these  onten 
executed :  which  the  deponent  aocordmgty 
did ;  and  bailie  Gavin  Hamilton  went  amg^ 
with  him.  Depones,  That,  after  Mr.  OrasSt 
had,  on  Monday  evening,  brought  the  newaef 
sir  John  Cope's  being  seen  off  Donbar,  and,  at 
the  deponent  thinks,  about  seven  o'dook  of  that 
evening,  the  pannel  sent  the  deponent  to  the 
gnard  at  the  Netherbow  port,  which  wta  then 
a  Serjeant's  guard,  part  of  the  city -gnard,  wMl 
orders  to  allow  n'obmly  to  go  out  or  oeme  in  at 
the  port.  That  the  deponent  went  aecordingfy, 
and  delivered  his  orders  to  tlie  sergeant  of  the 
guard,  whose  name  was  Riddel. 

XIV.  George  Lauder ,  sn  rgeon  in  Ediuhorgh, 
depones,  That  on  Monday  evening'  the  iMr 
September  1745,  about  seven  or  eight  of  the 
clock  at  night,  (he  is  strre  it  was  not  tlien  qnile 
daric,)  the  Provost,  and  a  good  many  of  She 
town- council,  lieing  then  conveened  in  tbe 
council-chamber,  the  Invest,  now  pannel,  said 
to  them.  Gentlemen,  1  think  it  woofd  he  proper 
to  take  advice  of  the  officers  of  the  castle,  9r  to 
let  the  officers  of  the  castle  know  the  sitnadon 
we  are  in  by  the  letter  we  have  received  from 
the  rebels'  camp,  threateningmiKtary  execntion 
in  case  we  should  put  ont  of  the  way  anir  of 
our  arms  or  military  stores,  and  to  see  if  tiney 
shall  think  projier  to  do  any  thing'.  Upon 
whioh  one  in  the  company  said,  that  the  depo- 
nent %vould  be  a  proper  person  to  be  sent  with 
sach  a  message  to  general  Preston,  becaoseof 
his  relation  to  him.  Upon  which  the  pannel 
directed  the  deponent  to  gv  to  the  cesUr,  end 
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acquaint  Mieralt  Preston  or  Goest  of  the  situa- 
tion (be  Provost  amJ  magistrates  were  in,  in 
re&peet  of  the  said  thtestening  letter,  on  ac- 
count whereof  they  durst  do  nothing  them- 
selres  with  the  arms  or  mititary  stores  ;  and  to 
see  whetlier  thette  generals  would  think  proper 
to  do  any  tiling  in  it.  That,  when  this  mes- 
sage was  proposed,  and  agreed  to,  there  were 
present  in  tne  Gouncil-chamber,  besides  the 
pannel  and  the  disponent,  Mr.  Treasurer  For- 
rest, as  the  deponent  thinks,  and  Mr.  Orrock 
and  several  otlicr  members  of  the  council, 
whose  names  tlie  deponeut  cannot  recollect, 
and  Mr.  William  Forbes  one  of  the  principal 
clerks,  and  Mr.  Lindsay  depute  clerk ;  and  the 
message  was  proposed,  anti  agreed  to  openly, 
and  above- hoard.  That  the  deponent  went  im- 
mediately up  to  the  castle ;  and,  in  the  wav, 
passed  ensign  Roberton,  and  a  party  of  the 
castle-soldiers,  staniling  a  little  above  the 
Weigh- house.  That,  wbea  be  came  to  the 
castle,  the  deponent  called  first  at  general  Pr8»» 
too,  but  was  told,  that  he  was  gone  to  bed ; 
and  from  thence  he  went  lo  general  Guest,  and 
began.do  deliver  him  bis  message  from  the  pro- 
yost  and  council,  of  the  hard  situation  they  were 
Id,  by  reason  of  the  foresaid  tfareateniog' letter, 
io  ease  they  should  put  out  of  ttie  way  any  of 
their  arms  or  militarf  storei ;  and  tbeu  the 
ffeneral  cut  him  short,  and  said,  What  then  ? 
De  Tou  intend  to  deKrer  up  year  arms  to  the 
rebewP  No,  general,  aoswerea  the  deponent ; 
had  that  been  our  tntentfon,  I  had  not  come 
here ;  but  I  am  sent  to  acquaint  vou  of  the 
terror  the  inhabitants  are  in  ;  and  that  we  dare 
mft  do  any  thing  ourselves,  for  fear  of  roitttary 
execution  :  and  therefore,  if  any  thing  occurs 
to  you,  yoo  may  do  it ;  or  words  to  that  pur- 
pose. The  general  auswered,  An4  what  would 
you  hare  me  to  do  ?  Will  your  Provost  give 
me  a  written  order  to  send  a  party  for  the  arms  ? 
No,  replied  the  deiionent ;  that  is  what  neither 
he  nor  the  council  can  do  ;  for  that  would  be 
eonstructed  the  same  thing  as  if  fliey  did  it 
themsehres.  That  the  general  appeared  to  be 
ID  a  passion,  and  said,  that  is  Kke  the  rest  of 
your  Provost's  conduct ;  I  will  send  nn  party, 
unless  he  semi  me  a  written  order.  Ana  then 
Robert  Griffith  came  in,  and  told  the  general, 
that  the  party  with  ensign  IXoberton  were  in 
the  streeti,  waiting  his  oraerv.  Then,  saiil  he, 
reeall  the  party,  fur  the  Provost  will  give  me  no 
written  order ;  and,  unless  he  give  me  one,  I 
will  semi  no  party.  Depones,  That  he  now 
also  recollects  another  expression  he  had  to  the 
general,  to  wit.  That  though  we  dare  give  yod 
DO  written  order;  yM,  if  you  will  send  a  party, 
I  don't  beliere  that  any  of  those  who  are  pos- 
siessed  of  the  arms  wilt  refuse  to  deliver  them. 
That  the  deponent  returned  from  the  castle  to 
the  council-chamber,  and  reported  to  the  pan- 
Del,  and  the  other  persons  present,  openly,  and 
above-board,  the  whole  that  bad  passed  be- 
twixt general  Guest  and  him ;  and  remembers, 
that  tne  pannel  aaid,  1  hope  you  took  care  to 
hint  to  the  general,  that  he  might  send  a  party 
if  he  had  a.  mind ;  or  words  to  that  pui^ose. 
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And  further  depones.  That  Mr.  Griffith  first 
went  away  from  the  general,  and  the  deponent 
immediately  foltowed  him  ;  and,  just  as  thef 
deponent  was  coming  away,  the  general  said. 
What  do  you  intend  to  do  with  your  cannon  T 
Tlie  d<*ponent  answered,  **  I  fear,  general,  they 
must  run  the  same  fate  with  the  rest."  And 
the  general  replied,  1  don't  believe  they  are  of 
much  use.  And,  being  interrogate  by  the 
pursuer,  depones,  That  the  matters  above  de- 
poned upon,  happened,  in  point  of  time,  before 
the  message  that  Mr.  Groset  and  Mr.  Coutta 
were  sent  with  to  t lie  castle.  And  being  fur- 
ther interrogate,  depones,  he  does  not  remem- 
ber, whether  there  was  any  conversation  in  the 
council  afterwards,  when  Mr.  Groset  and  pro* 
vest  Drummond  were  there,  open  the  subjeel 
oftbecity-srms. 

XV.  Archibald  Stewart^  merchant  in  Bdin« 
burgh,  depones,  That  he  was  prttsesof  the  so- 
ciety of  constables  in  the  year  1745.  That,  ott 
Sunday  the  15th  September,  in  the  evening, 
the  pannel  sent  ihe  de])oaent,  with  a  signal 
order  addressed  to  Mr.  Lvon  store-keeper  of 
the  castle,  for  matches  for  toe  use  of  the  cannon 
mounted  on  tiie  citv- walls  ;  by  virtue  of  which 
he  received  from  bim  ^wo  coils  of  matches,  for 
which  he  granted  his  receipt  on  the  back  of 
the  order;  which  was  left  in  Mr.  Lvon's 
bands ;  which  coils  he  fi>rthwith  brought  down, 
and  delivered  into  the  Gokkmitlw*-hall.  That  a 
very  little  while  after  this,  by  virtue  of  another 
signed  order  firom  the  pannel,  he  searched  a 
waste  house  in  the  Lawn-market,  belonging  to 
one  Mr.  Nervel,  for  arms  and  treasonable  pa- 
pers, which  were  suspecteil  to  be  in  it ;  but 
which,  after  a  careful  s«>areh,  was  found  to  be 
a  misinformation.  That,  upon  Monday  al'ter- 
nooB,  tlie  16(b  September,  about  three  o'clock, 
be  attenfled  the  pannel  from  the  head  of  For- 
rester's Wynd  to  the  West- port ;  at  which  place 
he  the  pannel  visited  the  burricadoes ;  and  de- 
sired the  deponent  to  get  up  upon  the  towa-wall, 
to  loek-out  f«»r  one  hundred  dragoons,  which 
lie  expected  io  town,  lor  the  defence  of  the 
city :  which  accordingly  the  deponent  did ; 
and  remaiaed  there  for  about  a  ooArter  of  an 
hour ;  and  when  he  eauM  down,  desired  one  of 
the  captains  of  the  guard  to  send  up  two  of  hit 
men  to  keep  the  same  look-out,  that  the  porta 
nsight  be  readily  opened  when  the  dragoona 
a|>peaved;  and  thereafter  attended  the  pannel 
in  bin  return  frooa  the  West- port,  from  whence 
lie  intended  to  go  to  Bristow-port .  but,  in  hk 
way,  be  was  aoeasted  by  Mr.  Tboasas  Dundaa 
younger  of  Leiheaa ;  who  desired  to  know  of 
the  pannel,  if  he  intended  to  persist  in  the  de« 
fence  ef  the  city  ?  aiid  said,  That  be  did  not 
nsk  UiK  out  f  f  a  vain  curiosity,  but  attbe  desire 
of  several  stibstantial  inhabitants  of  the  city, 
whose  lives  and  fortunes  were  atstake,  and  wbo« 
as  wdl  a^  himself,  would  take  their  measures 
according  to  bis  resolution.  To  which  the 
pannel  replied,  **  You  know,  Mr.  Dundas,  that 
at  the  desire  of  the  princinnl  inhabitants  of  this 
city,  1  wrote  to  London  m  arma  to  be  pat  ni 
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thp  handt  oflhe  cilizcos  Tor  Ike  dcfcDM  or  the 
city;  wilh  what  graoe  Ihen  cbd  I,  willinut 
■trikiiig  Aflroke,  ilesiitfruindcfMidiD^it?  No, 
Sir;  lawdeterLDmedl  will  not;  ant]  will  taie 
that  pliM  oD  ilie  lottn-walli  wbich^  pnwM  at 
the  council- table. "«  Sum  ailor  wLicb  tlie  paa- 
ocl  came  np  to  toirn. 

Then  Ibe  pannel  declared,  Ibat  ai  be  wa«  of 
opinioD  be  bad  luliy  prared  bii  Defenoes,  he 
would  not  troublB  the  Court  with  any  further 

'  Saturday  31tt  Oaober  1T47,  betwixt  fife 
and  nix  o'cb»ck  in  tbe  muriUDg.  "  The 
Lorda  Coniiiii«wDarrf  of  Juaticiarjr  onlaia  the 
AatizB  immediately  to  iocloie  in  thw  place,  and 
to  return  their  Verdict  againrt  Huodajr  next, 
at  ten  o'clock  furenoon,  in  ihii  court-bouae ; 
and  nrdaiu  the  baill  fiftecD  oiaizert  to  be  then 
preaent,  each  under  the  pain  of  lair,  and  the 
pannel  aba  lo  be  present  aaid  time,  godcr  the 

CcRiA  Jcsncuait,  S.  D.  N.  Regie,  tenta  in 
■orft  8e«sioni*l>omo  Hariri  de  Edinbuigh, 
secDudo  Die  Itlrnaii  Norerabris  1747,  per 
hnDorahilea  Viroa  Magiitraa  Alexaodrum 
Prawi  de  Strichen,  PatriciDm  Orwit  de 
Elchies,  Caii>luai  Areikine  de  'nowald, 
ct  Huipnem  Oatrymplc  de  Drummnre, 
I'nramiaiisnarioa  Juiticiarii  diet.  8.  D,  N. 
Rrgii.— (Lord  StHchen,  PrMCi.) 

Coria  legitime  affirmata. 
iKtrai,' 
Archibald  Slrmart  ot  the  ctty  of  Ediubttifffa, 

merchant,  and  late  Iwd  proroatoTtheMudcitj, 

pinDel,  indicted  and  accuted  ai  in  the  former 

sedFninl. 


the  pannct  rrtumo)  their  Verdict,  .  .  ^ 

of  IDE  laid  Lordi  ;  whereof  the  tenor  rollowa, 

>•  At  Edinbu^b,  the  thirty-flnl  day  of 
Orlober  1747  years,  thearaiae  haiioi[  incloeed, 
did  make  choice  of  sir  Alsxinder  Nbhel  to  be 
their  chancellor,  and  John  Mabel  to  be  their 
clerk ;  and  baring  (nnsidered  (he  criminal 
Kbrl,  punned  at  the  inrtanc*  of  William  Grant 
•f  PrectongraDge,  esq.  his  mqjesly'a  advocate, 
far  bis  majeRty's  intereal,  against  Archibald 
Stewart  of  the  dty  of  Ediubargh,  merchant, 
and  late  lord  proroel  of  the  aaid  dty,  pannel, 
Willi  the  Lords  Commissiooets  of  Juatidary 
their  interloculor  thereon,  and  writs  produced, 
and  depositions  of  the  witna«ea  adaneed  for 
pmriDE  thereof,  with  the  proof  adduced  for  the 
psnoel'i  exculpation ;  they,  nemiiu  cmttra- 
dictnle,  find  the  panuri  Not  Onilly.  In  wit* 
neas  whereof,  their  caid  chauoeller  and  cleti 
bare,  in  their  namea,  anbaoribed  tbeae  pceaetUa, 
place  and  date  fbresaid. 

(Sisiud,)  "  Alex.  Nubet,  Cb. 

"Jo.  NisBBT,  Clk." 
'■  The  Lorda  Commiauoaera  of  Jnatidary, 
in  respect  of  the  fbregoiog  Vn-dict  of  Aiaise, 


awMlzie  the  aaid  Arcliitiald  Stewart  nrnpUeiter, 
and  diatniis  him  fnnn  the  bar. 
(^giud,)        "  Alex.  Fuiek,  I.  P.  D." 

"  The  Lorda  taking  into  connderatiun,  lltat 
tlie  flfteeo  aaMicra,  wbo  bad  paaaed  upwn  the 
trial  of  Archibald  Stewart,  eaq.  late  lord  pro- 
*oat  of  Edinburgh,*  bad  undergime  a  grat 
fatigue,  by  no  leas  attendance  than  nioeiy-four 
hour* ;  and  being  of  opiitioo,  that,  on  thia  ac- 
count, they  ihnuld  be  eieeroed  from  being 
summoned  aa  aMixera  to  pass  upon  trials  before 
■his  court  for  some  time  to  comK  ;  they  there- 
fore recommend  to,  and  appoint  the  clerks  cf 
court,  that,  when  the  jud|(es  make  up  lists  oi 
anize,  they  put  thein  in  mind  not  lo  insert  any 
of  the  sail!  lifteeu  llieir  names,  in  any  roll  oi 
liat  of  assize  for  the  space  of  fire  yeara  froni 
the  date  of  these  present*. 

(SigHtd,)        "  Alex.  Fuiu,  I.  P.  D." 

Exlraeled  froni  the  Bookaof  Adjnonial  of  die 
High  Court  of  Juatidary,  b^  me  John  DaTtd- 
aon.jirincipal  clerk  oflhe  said  court. 

(Signed,)  Jo.  Davidson,  Clerk. 


In  a  Collection,  which  I  bare,  of  J 
Publications,  of  which  some  appear  to  bare 
been  printed  in  the  year  nn  and  others  ia 
the  space  of  a  few  years  alterwanla,  ia,  "  A 
Poem  couiposod  the  aecoiid  of  Norembcr  17AT, 
the  day  the  bonoorable  Archibald  Stuart,  ctq. 
waa  asaoilzied  from  his  swond  Trial." 

Mr.  Bnme  lays  it  down  (CommeDt,  TiU 
for  Climes,  *d.  I,  chap.  16,  p.  346},  that  all 
a^jotininent  of  the  diet  after  the  aaaixe  aro 
Bwom  ia  fbrtiiilden,  "  because  iu  conse^itienGe 
of  Bocb  a  diaperrioD  ibe  jurymen  wouM  reiom 
inio  a  state  of  free  intercourse  with  the  world, 
and  be  exposed,  sererally,  not  only  to  the  soU- 
dlatiooi  of  those  connected  with  the  parties, 
but  lo  Ibe  contagion  also  of  all  the  rumours, 
opinioDf,  and  surmises  which  may  be  abraad 
concerning  the  fact,  or  Ibe  erideoce  and  inci- 
deota  in  Uia  trial.  Be  it  therefore  attended 
with  ejer  so  great  a  disadvantage  to  the  pro- 
secutor, still  aner  sUowtog  the  Irial  In  proceed 
this  length,  he  must  be  content  to  let  bis  cbatga 
tshe  its  fate  tritb  this  asdze,  and  on  this  libd, 
and  with  (uoh  eridsnce  as  be  can  command  at 
thia  time."  And  afterwards  (p.  349)  baTing 
noticed  that  a  *<  reason  which  may  sometmiea 


be  urged  for  an  _ 
ariM/from  the  great  compass  of  theoaw,  and 
extraordinary  length  of  tbepnofi  ifit  beaudi 
'' «  aanxe  cannot  without  diffirahy  dispatch 
aingte  aitting,"  be  ptoecadi:  "  But  n 
I  of  this  deacriptMD  arc  rtn  rare,  and  as 
any  aocb  mdtdmnce  it  plainly  oTbad  example, 
and  ia  fbuoded  in  eoBsideralions  of  convooietice 


the  pannel,  and  indeed  should  not  easily  be  al- 


*  Nota,   The  jury  lat  till  fire  o'clodc  Suar* 
day  ereoing. 
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lowed  under  tlie  Mfeg^anl  ercu  of  that  con- 
ditiou."  He  abo  incntiom,  thatUiM  cue  of 
ProvoM  Stenwt  ii  (he  onlj  initaiice  of  luch  a 
(irACwediDK  wilh  which  he  bH  met,  antl  be  no- 
tice* tha  tpecial  circumstancM  (fe«  p.  1011, 


A.  D.  17ty." 
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1013),  under  wbicb  tite  ■iljourninent  liere  took 
place.  See,  alio,  a*  to  tlie  practice  in  England^ 
the  Caaea  of  Hardy  and  Home  Tooke,  a.  o. 
1794,  at  tbeOM  Bailey;  and  of  Sloae,  at  the 
bar  of  llie  court  of  King'i- bench,  a.  d.  1796. 


,  Th(!  Trials  of  William  Jacksos,  William  Cabteb,  Ben- 
jamin Tafveb,  Jontr  Cobby,  John  Hammond,  Richard 
M ILLS,  senior,  and  Richahd'Mills,  junior,  his  Son,  for  tlie 
Murder  of  Wm.  Gaily  and  Daniel  Chater :  being  the  whole  ' 
Proceedings  on  the  Special  Commissions  of  Oyer  and  Ter- 
miner and  Gaol  Delivery,  for  the  County  of  Sussex,  held  at 
Chichester,  the  I6th,  17th,  and  lath  Days  of  January,  1748-9, 
before  the  Hon.  Mr.  Justice  Foster,  Mr.  Baron  Clive,  and  Mr. 
Justice  Birch :  S2G£0RGBn.  a.  d.  1749. 


On  Monday  the  16tl)  of  JaDOwy,  1T48-9, 
tbe  Commiuion  waa  opened,  and  the  Cooiniti- 
aioneri'  name*  called  oxer,  of  whom  were  pre- 
teal,  fail  grace  ilie  iloke  of  tticbmoDi),  the 
hODOarable  Mr.  Juttiee  Foater,  Ur.  Baitm 
Clire,  Mr.  Jiutice  Birch  ;  «ir  Ricliard  Mill, 
■ir  Cecil  Bishop,  air  HotcbiiMWilliuna,  batts.; 
John  Butler,  Robert  Bull,'e«qrs.  , 

The  Grand  Just.— Sir  John  Milter,  bad. 
Foreman ;  sir  Matbew  Fdhentonbaugb,  bart. 
BirThomai  Rldire,kDl.i  John  P^:e,  Geort{e 
Bramstooe,  WiUiam  BUtine,  Joha  Wicker, 
Edtvard  Tredcroft,  Wtlliaro  Wicker,  Samuel 
Blunt,  William  Fool,  Feckbam  WiUiiais, 
Thomas  BttteiwortU  BiUoo,  Thoroas  Phipjia, 
William  Hiiford,  Jamet  Cohle,  Jobo  Cbeal, 
William  Leera,  Ridiard  Nash,  Tjioma*  Fow- 
ler, William  Pcckhaai,  Waller  BarlleU,  John 
Hullirt,  eiqrs. ;  Francii  Pvathey,  Jobo  Laker, 
Williun  Feachey,  John  Pay,  gentt. 
Being  sworn  of  tbe  Grand  Jnry, 
Mr.  Jiutice  Fatter  (poke  to  Ihem  aa  follows : 
GeoileDien  of  tlia  Grand  Inqueit ;  It  miM 
GErlaioly  give  great  taliafaclaOD  In  every  man, 
who  baa  a  due  cenearn  for  tbe  peace  of  tbe 
iiogdoin,  and  ibii  tumour  of  bis  majealy'a  go- 
vernment, tp  aee  ao  nnnMroM  an  appearanoa 
of  peiioDi  of  great  rank  and  fortune  altendii^ 
the  present  serrke.  For  wtthoiu  a  *i^oroni, 
steady,  and  impaitiid  adminiatration  efjoitiee, 
tbe  enda  of  goremmeDl  will  be  toUlly  defeated 
Andwbatareibeendaof government?  they 
undoubtedly  are,  the. w«Hue  of  the  whole  " 
muoily,  and  tbe  happincm  of  e*ei^  sanglc 
in  S;  as  br  as  tb«  bB|>pinefs  of  individnals  is 
conaiiteot  with  ifaa  welfiwe  of  tbe  whole. 

These  are  the  fftfX  ends  of  government. 
And  itia  very  cerlam  Ibey  cannot  beobtainM 
wiihoot  s  dueexecutiDn  at  tbe  law  npon  afftn- 
ders  of  all  kinds. 


And  it  is  no  inconuilerabla  inilance  of  tbe 
wisdom  of  onr  law,  that  the  opportnnitiea  of 
bringing  cfTendera  to  jaitice  are  as  freqnent, 
a*  the  nature  of  Ibe  case,  in  tbe  ordinary 
course  of  things,  aeeiBS  to  require.  Justice  is, 
as  it  were,  brought  home  to  every  man's  door 
twice  in  the  year,  at  tbe  staled  retons  of  tha 


By  this  measnre,  two  very  wise  and  salutary 
pur]Knes  are  at  once  served.  The  prosecution 
is  ordinarily  comntenced  and  finished  while 
Ihines  are  recent,  while  facts  and  circomslancea 
ire  Iresb  in  memory,  and  while  witnesses  may 
be  presumed  to  remiiu  under  a  proper  impres-' 
von.  And,  on  tbe  other  hand,  theperson  who 
is  the  object  of  the  proacculion,  bath  an  early 
opporlunily  ^ven  to  him  of  clearing  up  bis 
:ence,  if  it  shall  happen  to  be  bis  case. 
were  lo  be  wished,  that  these  stated  sea- 
had  been  at  all  times  found  sufficient  to 
satisfy  the  demands  of  public  justice.  But  the 
history  of  fonner  limes  inforius  ns,  that  they 
have  uot ;  and  onr  own  experience  convinces 
ns,  that  (hey  an  not  at  present  sufficient  for 
that  purpose. 

For  what  bsa  been  the  case  of  this,  and  of 
some  of  the  neighbonring  couuiies  for  many, 
loo  many,  years  past?  Dangerous  eonlede- 
raeies  have  oeen  rormcd,  for  very  uuwarraot' 
able.  Ten'  wicked  purposes ;  for  rvbbiDg  the 
public  of  that  revenue  which  is  absolutely  ne- 
cossry  to  itssonport;  and  for  defeating  Ibe 
fair  trader  in  bis  Just  expectations  of  protfi. 
These,  to  merition  no  fuore,  are  Ibe  necessary 
unavoidable  consequence*  of  tbe  .  practice, 
which  now  goes  under  the  gawtal  name  of 
smuggling. 

And  however  persons  may  palliate  tbe  matter 
to  themiatvcs  or  others,  I  wish  every  msn  who 
bath  been  directly  or  indirectly  concerned  in 
this  practice,  would  lay  his  baud  on  his  heart, 
and  put  this  quesUoa  to  himself,  nbereia  lies 
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the  real  difference,  (I  speak  now  of  a  diflVrenee 
in  yoro  ooJUciea/iVs)  whereio  lietibe  real  dit- 
ferenoe,  between  this  sort  of  robbery,  and  the 
crime  which  usually  [^oes  under  that  denomi- 
nation ? 

But  this  is  not  all ;  ihis  wicked  practice  hath 
been  supported  by  an  armed  force  :  by  uum* 
bers  of  dissolute  people  assembled  together,  and 
acting  in  open  dav-Ii^lit ;  in  defiance  of  all 
the  law,  and  all  tne  justice  of*  their  country ; 
and  to  the  terror  of  his  majesty's  peaceable  sub- 
jects. 

And  the  mischief  has  not  ended  here.  In 
some  latt?  instances,  deliberate  murders,  at- 
tended with  circumstances  of  great  aggravation, 
have  been  committed  in  conse«]uence,  as  it  is  to 
be  feared,  of  these  combinations. 

These  things  loudly  call  tor  the  animadver- 
tion  of  the  public.  They  have  been  humbly 
represented  to  his  majesty.  And  his  majesty, 
out  of  his  royal  concern  for  the  welfare  of  his 
people,  the  ruling  principle  which  guides  and 
animates  his  whole conilurt,  hath  been  pleased 
to  intrusi  uh,  with  his  special  commissions  of 
Oyer  and  Terminer  and  gaol  delivery  for  this 
county. 

Our  commissions  do  not  extend  to  all  the 
crimes  which  are  cognizable  under  the  general 
commissions  which  are  executed  in  the  circuit. 
They  are  cooAned  to  the  offences  of  murder, 
manslaughter,  and  other  felonies,  and  to  the 
accessaries  to  those  offences :  but  as  far  as  they 
do  extend,  they  are  just  of  the  same  nature  as 
llie  circuit  commissions.  The  same  law,  the 
aame  method  of  trial,  and  the  same  rules  of 
evidence,  are  to  take  place  in  these  as  do  in 
those. 

Gentlemen,  I  shall  have  no  occasion  to  enter 
into  the  several  distinctions  between  the  offences 
of  murder,  and  what  we  commonly  call  man- 
slau}{hter;  because  those  distinctions  sre 
grounded  on  circumstances,  which  pouibly  may 
have  110  place  in  your  present  enquiry. 

It  is  sulBcieiit  to  say,  that  wherever  it  ap- 
pears that  the  fact  was  committed  with  any 
degree  o\'  deliberation,  and  especially  where  it 
is  attended  with  cjrcumstances  of  cruelty,  the 
usual  distinctions  between  murder  and  mait- 
alnughtcr  can  never  take  place.  The  tiict  is, 
in  the  eye  of  the  law,  wilful  murder  of  malice 
prepense.'  And  it  involves  every  person  oon- 
oerned,  as  well  those  who  are  barely  present, 
aiding  and  abetting,  as  those  who  actually  com- 
nit  the  Hurt,  in  the  same  degree  of  guiltT 

For  where  numbers  of  people  engage  in  any 
felonious  design,  either  for  murder,  r<Jdiery,  or 
any  other  felony,  every  person  so  engaged,  and 
present,  aiding  and  abetting  the  fact,  is  consi- 
dered as  a  principal  in  the  felony.  And  tbe 
reason  the  law  goes  upon  is  this,  that  the  pre- 
tence of  every  one  of  the  accomplices  gives 
countenance,  encouragement,  and  security  to 
all  the  rest.  And  consequently  the  fact  is  con- 
aidered  in  the  eye  of  the  law,  and  of  sound  rca- 


*  8ee   Leach's    Hawkins's   Pleas   of  the 
Crown,  book  1,  c. ;}!,  s.  19. 


son  too,  as  the  act  of  the  whole  pvty,  thaogb 
it  be  per|ietruted  perhaps  by  the  uandt  of  one. 
He  is  considered  as  the  instrtiment  by  whki 
tbe  others  act. 

And  when  we  sav,  that  the  pretence  ef  a 
pei-son  at  the  commission  oft  felony,  will  in- 
volve him  in  the  guilt  of  the  rest,  ive  must  not 
contine  ourselves  to  a  strict,  actual  presence, 
such  a  presence  as  would  make  him  an  e}-e 
or  an  ear  witness  of  what  paaset. 

For  an  accomplice  may  be  ioTolved  in  tbe 
guilt  of  the  rest,  though  he  may  happen  to 
be  so  far  distant  from  the  scene  of  action,  ss 
to  be  utterly  out  of  sight  or  hetriog  of  what 
passes. 

For  instance,  If  several  pertoot  agree  to 
commit  a  murder  or  other  felony,  and  each 
man  takes  his  part:  some  are  ap|Hiinted  to 
commit  the  fact,  others  to  w  atcb  tt  a  distance, 
to  prevent  a  surprize,  or  to  favour  the  escape 
of  those  who  are  more  immediately  engaged ; 
the  law  says,  that  if  the  felony  be  eouiinitted, 
it  is  the  act  of  all  of  them.  For  each  raaa 
operated  in  his  station  towards  the  commissioa 
of  it,  at  one  and  the  same  instant. 

And  so  much  doth  the  law  abhor  combiia- 
tious  4»f  this  kind,  especially  where  innooen 
blood  is  shed,  that  a  man  may,  in  judgnMtt 
of  law,  be  involved  in  tbe  guilt  of  murdsr, 
when  possibly  his  heart  abhorred  the  thonghH 
of  it. 

For  if  numbers  of  people  tnemlble  in  pit- 
secution  of  any  uulawfal  design,  with  t  rets- 
lution  to  stand  by  each  other  a^inst  all  op- 
posers,  and  a  murder  is  committed  by  one  of 
the  party  in  prosecutk>n  of  that  design,  every 
man  so  engageil  at  tbe  time  of  the  murder,  is, 
in  the  eye  of  the  law,  equally  guilty  with  biv 
'that  gave  tbe  stroke. 

Many  cases  niij;(htbe  |iut  which  oome  vrnkr 
this  rntc.  1  will  confine  myself  to  t  few 
which  the  present  solemnity  naturally  suggests. 

For  instance,  numbers  of  people  msteoBUe  for 
the  purpose  of  running  nncuatomed  goods,  or 
for  any  of  the  purposes  whicli  now  go  under 
the  general  term  of  smuggling,  with  a  reaolo- 
tion  to  resist  all  op  posers  ^snd  the  riding  with 
fire-arms  and  other  offensive  weapons  is  cer- 
tainly an  evidence  of  that  resolution),  nnmberi 
of  people,  I  say,  assemble  in  this  manner,  and 
for  this  purfiose.  They  are  met  by  the  tS- 
cers  of  tbe  revenue :  one  of  the  party,  in  pre- 
secution  of  tliis  uulawful  detign,  fires  on  tbe 
king's  ofiifH;r,  and  kills  him  or  any  of  his  ti- 
sistants :  the  t%hole  party  it,  in  the  eye  of  tbe 
law,  guilty  of  murder,  though  thetr  original 
intenuon  went  no  farther  than  tmon^og. 
For  that  intention  lieiiig  unlawful,  the  iliUing, 
in  prosecution  of  that  intent,  is  murder.  And 
every  man,  engaged  in  it,  partakes  of  the  gnih. 
The  act  (ffone,  in  prosecution  of  their  oommon 
engagement,  is  considered  as  Uie  act  of  all. 

J  will  ^o  one  step  furtlier,  the  party  tstera- 
bled  in  the  maimer  und  for  tlie  pivposet  I  have 
mentioned,  is  met  by  the  king's  officers,  and 
an  affray  luppeus  between  them.  During 
the  aflVuy  one  of  the  parly  fine  tt  the  fcitg'f 
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oflkera,  but  mi^tet  hit  aim  and  kills  one  of  his 
own  party^  periiaps  hit  nearest  relation  or  bosom- 
friend  (if  people  of  that  character  are  capa- 
ble of  trne  friendship),  this  is  murder  in  bim, 
and  in  the  whole  party  too.  For  if  a  man  upon 
malice  against  another  strikes  at  liim,  and  by 
accident  kilb  a  third  p«von,  the  law,  as  it 
were,  transfers  the  circumstance  of  malice 
from  him  that  was  aimed  at,  to  him  that  re- 
ceived the  blow  and  died  by  it  And  conse- 
quently, in  the  case  I  hate  just  put,  the  person 
who  discharged  the  gnn  being  guilty  of  murder, 
all  his  aooomplices  are  in? olfed  in  his  guilt ; 
because  the  gun  was  discharged  in  pfoeecotion 
of  thehr  common  engagement,  and  it  is  there- 
fore considered  as  the  act  of  the  whole  party. 

What  1  hare  hitlierlo  said  regards  those  who 
are  present  in  the  sense  I  have  mentioned,  and 
abetting  the  fact  at  the  time  of  the  commission 
of  it.  But  there  are  others  who  may  be  in- 
Tolved  in  the  same  guilt,  I  mean  the  aoces- 
saries  before  the  ftct. 

These  are  all  people  who,  by  advice,  per- 
suasion or  any  other  means,  procure  the  fact  to 
be  done,  but  cannot  be  said,  in  any  sense,  to 
be  present  at  the  actual  perpetration  of  it.* 

These  persons  are  involved  in  the  guilt,  and 
liable  in  the  case  of  wilful  murder,  to  the  same 
punicthment  as  the  principal  offenders  are. 

I  am  very  sensible,  gentlemeu,  that  I  have 
been  something  longer  than  I  needed  to  have 
been,  if  1  had  spoken  barely  for  your  informaF- 
tion :  But  in  this  place,  and  upon  this  occasion, 
1  thought  It  not  improper  to  enlarge  on  some 
points,  that  people  mav  see,  and  consider  in 
time,  the  infinite  hazard  they  run,  by  en^^aging 
in  the  wicked  combinations  1  have  menuooed  ; 
and  how  suddenly  and  fatally  thejr  ma^,  being 
so  engaffe<l,  be  involved  in  the  guilt  of  murder 
itself,  while  perhaps  their  principal  view  might 
tail  very  hx  sliort  of  that  crime. 

[After  which  the  Bilk  being  delivered  to  the 
Grand  Jury,  the  Court  adjourned.] 

Tuada%/^  January  17, 1749. 

The  Grand  Jury  returned  the  Bills  found 
into  Court,  upon  which  Benjamin  Tapner, 
John  Cobby,  John  Hammond,  William  Jack- 
son, Richard  Mills  the  elder,  Richard  MiUs  the 
younger,  and  William  Carter,  were  set  to  the 
bar,  and  arraigned  upon  an  indictment  for  the 
murder  of  Daniel  Chater ;  the  three  first  named 
fs  principals  in  the  murder,  and  the  four  last 
as  accessaries  before  the  fact. 

The  Indictment  sets  forth  in  substance.  That 
Benjamin  Tapner,  John  Cobby,  and  John 
llammond,  together  with  Thomas  Stringer 
and  Daniel  Perr^er,  not  yet  taken,  not  having 
the  fear  of  God  before  their  eyes,  Imt  being 
moved  and  seduced  by  the  instigatien  of  the 
flevil,  upon  the  19th  day  of  Febmarjr,  in  the 
fllst  year  of  his  present  majesty's  reign,  with 
force  and  arms  at  the  parish  of  Harting,  in  the 
county  of  Sussex,  in  and  upon  one  Daniel 
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Chater,  being  then  and  there  in  the  peace  of 
God  and  his  said  majesty,  feloniously,  wiU 
fully,  and  out  of  their  malice  aforethought,  di4 
make  an  assault ;  and  that  he  the  said  Ben- 
jamin Tapner,  a  certain  cord  or  rope  made  of 
hemp,  of  the  value  of  sixpence,  which  he  the 
said  Benjamin  Tapner  had  then  and  there  in  his 
hands,  about  the  neck  uf  him  the  said  Daniel 
Cbater  then  and  there  with  force  and  arms, 
feloniously,  wilfully,  and  out  of  his  malice 
aforethought,  did  put,  hind,  and  fasten ;  and 
that  he  the  said  Eknjamin  Tapner,  with  the 
rope  aforesaid  by  him,  about  the  neck  of  the 
said  Cbater,  so  put,  bound,  and  fastened  as 
aforesaid,  him  the  said  Chater-  then  and  there 
with  force  and  arms,  feloniously,  wilfully,  and 
out  of  his  malice  aforethought,  did  choke  and 
strangle,  of  which  said  choking  and  slraog« 
ling  of  him  the  said  Chater,  in  manner  afore- 
said, he  the  said  Chater  did  then  and  there  in- 
stantly die.  And  ,  that  they  the  said  John 
Cobby,  John  Hammond,  &c.  at  the  time  o€ 
the  felony  and  murder  aforesaid,  by  him  the 
said  Benjamin  Tapner,  so  feloniously,  wilfully, 
and  out  of  his  malice  aforethouti^ht,  done,  per- 
petrated, and  committed,  as  aforesaid,  tbcA 
and  there  feloniously,  wilfully,  and  out  of  their 
malice  aforethought,  were  present,  aiding, 
abetting,  comforting,  assisting,  and  maintaining 
the  said  Beiyamin  Tapner, ,  the  said  Daniel 
Chater  in  manner  and  form  aforesaid,  feloni- 
onsly,  wilfullv,  and  out  of  his  malice  afore- 
thought, to  kilfr  and  murder.  And  so  that  the 
said  Benjamin  Tapner,  John  Cobby,  John 
Hammond,  Stringer  and  Perryer,  the  said 
Daniel  Chater  in  manner  and  fonn  aforesaid, 
then  and  there  with  force  and  arms,  feloniously, 
wilfully,  and  ont  of  their  malice  aforethought, 
did  kill  and  murder,  against  bis  majesty's 
peace,  his  crown  and  dignity.  Further  seta 
tbnh,  That  Richard  Mills  Uie  elder,  Richard 
Mills  the  younger,  William  Jackson,  and  Wil- 
liam Carter,  together  with  John  Mills,  Thomaa 
Willis,  and  Edmund  Richards,  not  yet  taken, 
before  the  felony  and  murder  aforesaid,  bj 
them  the  said  Benjamin  Tapner,  John  Cobb^, 
John  Hammond,  Stringer  and  Perrver,  i& 
manner  and  fsrm  aforesaid,  feloniously,  wil- 
fully, and  out  of  their  malice  aforethought, 
done,  perpetrated,  and  committed,  (to  wit)  upon 
the  said  19th  day  of  February,  in  the  91st  yeas 
aforesaid,  at  the  parish  of  Harting  aforesaid,  ia 
the  county  of  Sussex  aforesaid,  them  the  said 
Benjamin  Tapner,  John  Cobby,  John  Ham* 
mond,  •£tringer  and  Perryer,  the  felony  and 
murder  aforcsaki,  in  manner  and  form  afore- 
said, feloniously,  wilfully,  maliciously,  and  oiil 
of  their  malice  aforethought  to  do,  perpetrate, 
and  commit,  feloniously,  wilfully,  and  out  oi 
their  malice  aforethought,  did  incite,  eiOTe,  in- 
stigate, stir  up,  counsel,  persuade,  and  pro- 
cure, against  his  majesty  *&  peace,  his  crown 
and  dignity. 

[To  which  Indictment  they  severally  pleaded 
Not  Guilty.] 

WilUam  Jackwn  and  WUliam  Carter  wsre 
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also  arraiffned    upon  another  indictment,  as  i  the  said  horse  as  last  aforesaid,  with  bis  legs 
princi|ial8  in  the    murder  of  Wiliiam  Gaily,    so  bound,  tied,  and  fastened  under  the  borse'i 


othtTMise  called  William  Galley. 

The  Indictment  sets  forth  in  substance,  That 
^Viliiam  Jackson  and  William  Carter,  (t(i«fe- 
ther  with  8amuel  Downer,  alias  lleward,  alias 
Little  Kams  Edmund  Uirhsrds  and  Ifonry 
Sheerman,  alias  Little  Harry,  not  vrt  taken), 
not  having^  the  fe.ir  of  God  before  their  eyes, 
but  hi'iiii;  moved  and  seduced  by  the  insti{^tion 
of  the  devil,  upon  the  15th  of  February,  in  the 
21st  y<*nr  of  his  present  niajrsty's  rei^^n,  with 
force  and  arms,  at  ItowlamPs  Castle  in  the 
coiuity  of  iSontliain|iton,  in  and  u|>on  one  Wil- 
liam iially,  otherwise  called  William  Galley, 
bein^  then  and  there  in  the  peace  of  God  and 
bis  suid  majesty,  feloiiiouKily,  wilfollv,  and  out 
of  tlioir  malice  aforctlionirht,  did  malke  an  as- 
sault, and  him  the  said  William  Gaily,  upon 
the  l»ack  of  a  certain  horse,  then  and  there 
with  force  and  arms,  feloniously,  wilfully,  and 
out  uf  their  malice  aforethouufht,  did  put  and 
set,  and  the  legs  of  him  tlie  said  William 
Gaily,  beings  so  put  and  set  upon  the  back  of 
the  said  horse  as  aforesaid,  with  a  certain  rone 
or  corti  made  of  hemp,  under  the  belly  of  tiie 
said  horse,  then  and  there  with  force  and  arms, 
feloniously,  wilfully,  and  out  of  their  malice 
aforethought,  did  l>ind,  tie,  and  fasten;  and 
him  the  said  William  Gaily,  being  so  put  and 
act  upon  horseback  as  aforesaid,  with  his  legs 
so  bound,  tied,  and  fastened  under  the  horse's 
bell}'  as  aforesaid,  with  certain  large  whips, 
which  they  had  then  and  there  in  their  right 
hands,  in  and  upon  the  head,  face,  neck, 
shoulders,  arms,  back,  belly,  aides,  and  several 
other  parts  of  the  body  of  him  the  said  Wil- 
liam Gaily,  then  and  there  with  force  and  anus, 
feloniously,  wilfully,  and  out  of  their  maliee 
aforethought,  for  the  snace  of  one  mile,  did 
whip,  lash,  beat,  and  striae ;  by  reason  where- 
of, the  said  William  Gaily  was  then  and  there 
▼ery  much  wounded,  bruised,  and  hurt;  and 
■ot  beinff  able  to  endure  or  bear  the  misery, 
pain,  and  anguish,  occasioned  by  bia  having 
ken  so  whipped,  lashed,  beat,  and  struck  as 
aforesaid  ;  and  by  his  being  ao  wounded, 
bruited,  and  hart  as  aforesaid,  then  and  there 
dropped  down  the  left  aide  of  the  aaid  bone, 
Ml  wbiefa  Iw  then  and  there  rode,  with  his  head 
Um  hoiw^  bcHy,  and  bia  Icgi  and  feet 
lb«  Mddlt  npon  the  back  of  the  aaid 
"^  ^ifM  wbM  Ibejr  the  aaid  Jackson, 
*i  BieharM,  and  Bbcarman,  then 
I  Ihe  Im  of  lb«  Mid  William 
I  Mm  hM  Oally,  in  and  npon 
4kM  «Bd  lb«e  witb  force  and 
UdMWIjr,  nd  ont  of  their 
^  did  apin  pat  and  aet,  and 
I  aaid  Gaily  being  again  ao 
4m  aaid  bona  aa  laat  afore- 


belly,  as  last  aforesaiil,  with  the  said  whipa 
which  they  had  then  and  there  in  their  rignt 
hands  as  aforesaid,  in  and  u|ion  the  head,  face, 
neck,  arms,  t>houlders,  back,  belly,  aides,  and 
several  other  parts  of  the  body  of  iiim  the  said 
William  Gaily,  they  then  and  there  with  force 
and  arms,  feloniously,  wilfully,  and  out  of  their 
malice  aforethought,  for  the  space  of  half  a 
mile  further,  did  again  whip,  lash,  beat,  and 
strike;  by  reason  whereof  he  the  said  William 
Gaily  was  then  and  there  much  more  wound- 
ed, bruised,  and  hurt;  and  not  being  able  to 
endure  or  bear  the  misery,  pain,  and  an^isb, 
occasioneil  by  his  baring  been  so  whipfied, 
lashed,  beat,  and  atruck,'  in  manner  aa  afore* 
aaid ;  and  by  his  being  so  wounded,  bruised,  and 
hnrt,  in  manner  aforesaid,  did  then  and  tbera 
drop  a  second  time  from  off  the  said  horse,  with 
his  head  under  tlie  horsct^s  belly,  and  his  lege 
and  feet  across  the  saddle.  Upon  which  they, 
the  said  Jackson,  Carter,  Uowoer,  Richanfs, 
anti  Sheermaii,  then  and  there  again  untied 
the  legs  of  him  the  said  William  Gaily,  and 
him,  in  and  U|»on  another  horse,  behind  a  cser- 
tain  other  person,  did  then  and  there  witb  force 
and  arms,  feloniously,  wilfully,  and  out  of  their 
malice  aforethought,  put  and  set;  andlhe  aaid 
William  Gaily,  being  ao  put  and  set  upon 
horseback,  as  last  aforesaid,  with  the  same 
whips  which  they  had  then  and  there  in  their 
right  handa  as  aforesaid,  in  and  upon  the  bead, 
face,  neck,  arms,  shoulders,  back,  belly,  aides, 
and  several  other  parts  of  the  body  of  the  aaid 
William  Gaily,  did  then  and  there  witb  force 
and  arms,  fe1onk>asly,  wilfully,  and  ont  of  their 
malice  afhrethought,  for  the  space  of  two  miles 
further,  until  they  came  into  the  parish  of 
Harting,  in  the  county  of  Sussex  aforesaid, 
again  whip,  lash,  beat,  and  strike,  by  reason 
whereof  the  said  William  Gaily  was  then  and 
there  much  more  wounded,  brmsed,  and  hurt| 
and  not  being  able  to  endure  or  bear  the  mi- 
sery,  pain,  and  anguish,  occasioned  by  bis 
having  been  so  wounded,  bruised,  and  hurt,  in 
manner  aa  aforesaid,  then  and  there  in  the  pa* 
riah  of  Harting  afbrnaid,  got  off  the  said  horse; 
upon  which  they  the  said  Jackson,  Carter, 
Downer,  Richards,  and  Shecrman,  him  the 
aaid  William  Gaily,  in  and  upon  another  borse, 
whereon  the  said  Edmund  Itichania  then  and 
there  rode  with  the  belly  of  him  the  said  Wil- 
liam Gaily  acroas  the  pummel  of  the  saddle^ 
on  which  the  aaid  Richards  then  and  there 
rode,  then  and  there  with  force  and  arms,  felo- 
nioualv,  wilfully,  and  out  of  their  malice  afbre- 
thought,  did  put  and  lay ;  but  before  they  bad 
gone  the  space  of  eiglity  yards  further,  the 
aaid^  William  Gaily  nut  being  able  to  bear  the 
motion  of  the  laid  horse,  on  which  be  was  so 

_^.  ^ nadcr  the  belly  I  put  and  laid  ats  \a9i  aforesaid,  by  reason  of  hia 

^ley^hea  and  there  withlnaving  beei%   so  whip\ied,  lashed,  beat,  and 

W^jf  wiMuIIt,  end  out  \  atrnck  aa  afoaeiMA*,  and  by  reason  of  bis  being 

ioglit,  under  the  la€wse*s  1  so  wounded,    WwA,  sad  hort,  in  manner  aa 

lie,  and  fiuten;  end  Vkim  Uforesatd,  th-^A^n^xWre  tumbled  off  the  sud 

iglbaapal and  aat    «P^ \ bona,aaa  te^^YiaV>M^ttaA'ttithe commoa 


1077] 


Jor  Murder. 


Iiighway  there,  by  which  fall  ha  Ibe  Mid  Wil- 
lUcn  Gallv  wu  then  and  Uwre  mncb  roore 
wauadedibniiiral, and  burl;  wbereupon  they 
Ue  uid  JftckwD,  Carter,  Downer,  RicbinU 
and  Sbeerman,  bim  the  said  WiUiam  Gdly,  in 
and  upon  another  bone  by  binueir,  tbea  and 
tbcn  with  iorce  and  anus,  MloDioualy,  wilfnlly, 
and  «at  of  dieir  malice  aroTetbongbli,  did  put 
and  let ;  bnl  Ibe  aaid  Gtl&j  not  being  able  to 
nt  upright  upon  the  mid  laM-mealiaiwd  bone, 
he  Ibe  taid  Sheerman,  othenriw  Utile  Barr;, 
did  tbeu  ant!  there  get  up  npon  the  nme  borae, 
behind  hint  tlie  laid  Gaily,  in  order  to  bold  him 
on ;  but  after  they  the  aaid  JackaoD,  Carter, 
Downer,  Richarda  and  Sbeerman,  and  the  said 
Oally  had  rode  on  a  quarter  of  a  mile  further 
together,  in  manner  aToteuid,  be  ihe  Mid  Wil- 
liam Gaily,  not  being  able  to  ait  upon  Ihe  aaid 
horte,  or  ride  any  farther  upon  the  eaine, 
through  the  great  mieery,  pain,  and.  augiiitfa, 
«ccaHoned  by  bu  baring  heen  lo  whipped, 
laahed,  beat,  and  atnick,  at  aforeaaid,  and  by 
Ui  being  eo  woaoded,  bruiaed,  and  burl,  in 
manner  aa  aforeaaid,  then  and  there  tumbled 
off  the  (aid  hone,  od  which  he  wai  wi  put  and 
aet  aa  lait  afomaid,  and  again  fell  to  the 
ground ;  and  aa  he  lo  tumbled  and  fell,  the 
■aid  Henry  Sbeerman,  etherwiw  Little  Harry, 
who  rode  behind  the  aaid  Gaily,  and  upon  tEte 
•ame  borae  wilh  hiu),  in  nuuiner  albrecaid,  then 
and  there  with  force  aod  armt,  feloniouily, 
wilfully,  and  out  of  hi*  malice  aforelhonghl, 

£*e  lo  him  the  aaid  Gaily  >  most  rioleut 
uat  and  puih  ;  by  reawD  whereof,  the  aaid 
Oally  then  and  there  felt,  wilh  much  more 
weight  and  force  to  the  ground,  than  other- 
wiae  he  would  bare  done  \  and  was  ihereby 
tbcn  and  there  much  more  vrouoded,  brniaea, 
and  hurt.  And  that  by  reaaon  of  the  aaid  bind- 
ing, tyiug,  and  faiieuiog,  of  him  ibe  aaid  Wil- 
liam G%\\y,  by  ibem  the  wid  Jackaon,  Gaiter, 
Downer,  Bicharda  and  Sbeerman,  in  manner 
Wld  form  aforeaaid ;  and  of  Ihe  whipping, 
Jaahing,  beating,  sod  ilriking,  of  him  the  aaid 
Gaily,  by  Ihem,  in  manner  and  form  aforesaid ; 
and  of  the  leTeral  wouoda,  bruiara,  and  burla, 
vbich  be  the  snid  William  Gaily  reoeited, 
tnm  aoch  whipping,  laabiog.  beating,  and 
'■trilung,  in  manner  aforesaid,  and  other  woundi, 
bmiaei  and  burla,  whiah  be  the  uid  William 
Gaily  ao  receired  fiom  the  aeveral  fall*,  which 
he  ao  had  from  off  the  aaid  aeteral  boraei,  on 
wbieb  he  was  so  by  ihem  pnt,  let,  and  laid.  In 
manner  and  form  aforeaaid ;  aod  of  the  aaid 
thruat  and  push,  which  he  the  aaid  Henry 
Jiheermau,  ^lerwiae  Little  Harry,  ao  as  aforo- 
3aid,  gave  him  the  aaid  Gaily,  aa  be  the  aaid 
.Gaily  so  tumbled  and  fdl  from  off  the  aaid 
bone,  aa  lut  aforeaaid,  he  the  said  William 
Gaily,  at  the  pariah  of  HaniDg  aforesaid,  in 
the  county  of  Muam  albreaaid,  did  tntlantly 
di«.  And  further.  That  they  Ihe  aaid  William 
Jackson,  Wilham  Carter,  Samuel  Dowm!r,alias 
'HewartI,  alias  Litllo  Sam,  Edmund  Richards, 
and  Henry  Sheerman,  aliaa  Little  Harry,  him 
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fully,  and  out  of  their  malice  aforethought,  did 
kill  and  murder,  againat  bis  majesty's  peaco, 
his  crown  and  dignily. 

Pettv  Son. 

John  Bumand, foreman,  John  Hipklit, 
William  Fanlkner,  William  Hobb>, 

Richard  North,  John  Sholter, 

William  Halsted,  Thomas  Sinrt, 

HenryHalited,  William  Poe, 

John  Wooda,  Chriatopber  Wilson. 

The  Counsel  for  the  Crown  were  Mr. 
Banks,  Hr.  Smith,  Mr.  Purcai,  Ur.  Burrell, 
and  Hr.  8t«ele. 

Ur.  Jualice  Totter,  before  the  jury  were 
awom,  acquainted   the   priaeaera  tliey  might 


each  of  them  cbalteoge  twenty  of  the  panoel, 
without  shewing  cause ;  but  if  they  challenged 
more,  Ihey  must  shew  a  reaaooable  cause  tor 


the 


aaid  Wilham  G*l|y,  inib  forco  and  arms, 
and  fora  awsMid,  fUoowiuly,  wil- 


ao  doing;  and  that  if  they  agreed  to  join  ic 
theirchallenges  they  might  be  tried  together, 
bnl  if  ihey  did  not,  they  would  be  tried  sepa- 
rately ;  and  left  them  to  act  in  that  behalf,  u 
th^  shaulJ  tee  proper. 

The  priionen  consulted  among  themteliea, 
and  agned  to  join  and  be  liied  together.  And 
then  the  jury  bring  sworn,  and  charged  by  th« 
clerk  of  ( lie  arrajgumenla. 

Air.  Steele  opened  the  Indictment  BRiinst 
the  leten  priionera,  for  Ibe  murder  of  Daniel 
Cbater.    After  which, 

Mr.  Bankt,  the  king'a  connad,spdM  as  fol- 
lows :  This  is  an  indictment  against  ihe  KToa 
pnsonen  at  the  bar,  for  the  murder  of  Daniel 
Chaler.  It  is  aKsinst  the  ibree  Bnt,  rii.  Ben- 
jamin Tapoer,  Johu  Cobby,  and  John  Ham- 
mond, as  priHcipaU  in  that  murder,  by  being 
present,  aiding,  Bbettiug,and  assisting  therein  ; 
and  against  Thomas  Stringer,  and  Daniri 
Perryer,  as  principals  also,  and  who  are  not 

Jrt  ■pprehenJed.  And  it  ii  against  ihs  tour 
lat  pnsonen,  ria.  William  Jackson,  William 
Carter,  Richard  Mills  the  elder,  and  Richard 
Mills  the  younger,  as  accessaries  befnre  the 
murder  %  and  also  against  three  others  a«  ac- 
cessaries before  the  fscl,  (iz.  John  Mills, 
another  son  of  Richard  Mills  the  elder,  Tbumaa 
Willis,  and  Edmund  Richards,  not  yet  lakeu 
and  brongbl  to  justice. 

Although  Ibis  indictment  hath  made  a  dia- 
tiflction  between  the  several  priwiners,  and 
divided  them  into  two  classes,  ot  priocipala  and 
accesmries;  yet  the  law  makes  no  distinclioii 
in  the  crime.  And  in  case  all  the  priionen  are 
guillT  of  the  charge  in  this  indiclment,  Ibey 
will  he  all  equally  liable  to  the  same  judgment 
and  punishment 

In  the  outaet  of  this  trial  I  shall  not  entsrn 
upon  the  heinoutmeia  of  ronrder  in  general ; 
nor  shall  I  dwell  upon  those  many  circum- 
stances of  aggnratinn,  attendine  this  murder 
in  particular.  When  I  come  lo  mention  those 
aggraraling  drcu instances  of  cruelly  and  bar- 
banly,  in  the  course  of  this  trial,  1  doubt  not 
but  they  will  hare  all  that  effect  upon  ihe  gan> 
tltmcB  of  Iba  jury,  which  they  oi^ht  to  hafs; 
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to  awaken  and  fix  your  atteDtioa  to  erery  part 
or  this  bloody  transactiim ;  and  to  Ualance  that 
co>it|>assioD  which  you  feel  for  the  prisoners, 
tho:igh  thoy  felt  none  for  others.  The  eflVct 
I  mean  these  circumstances  shituld  and  ou^^ht 
to  have,  is,  to  clear  the  way  fur  that  justice, 
^hich  the  nation  expect:!  and  calls  for  from 
your  determination  and  verdict. 
^  To  comply  with  this  {general  demand  of  jus- 
tice upon  the  prisoners,  his  majesty  (ever  atten- 
tive to  the  good  and  welfare  of  the  kingdom, 
the  prescrfation  of  bis  subjects,  the  protection 
of  the  innocent,  and  the  punishment  of  the 
guilty,)  in  order  to  give  the  prisoners  the 
earliest  opportunity  of  oroving  their  innocence, 
mnd  of  wiping  off  this  u>ul  suspicion  of  murder 
they  now  lie  under;  or  if  guilty  of  a  breach  of 
the  laws  of  God  and  man,  that  they  may  suffer 
the  punishment  due  to  their  guilt;  his  majesty 
has  been  pleased  by  a  special  commission,  to 
appoint  this  trial  to  be  before  their  lordships, 
not  less  knowing  in  the  laws,  than  tender  and 
compassionite  in  the  execution  thereof. 

1  cannot  here  omit  taking  notice  of  the  un- 
happy cause  of  this  fatal  effect,  now  under  vour 
consideration.  Every  one  here  present,  will  in 
his  own  thoughts  anticipate  my  words ;  and 
knows,  I  mean  smuggling.  Suiuggling  is  not 
only  highly  injurious  to  trade,  a  violation  of  the 
latvs,  and  the  disturber  of  the  peace  and  quiet 
of  all  the  maritime  counties  in  the  kingdom  ; 
but  it  is  a  nursery  of  all  sorts  of  vice  and 
wickedness ;  a  temptation  to  commit  offences 
at  first  unthou^rlit  of;  an  encoaragement  to 
perpetrate  the  blackest  of  crimes  without  pro- 
Tocation  or  remorse;  and  is  in  general  pro- 
ductive of  cruelty,  robbery,  and  murder. 

It  is  greatly  to  be  tvished,  both  for  the  sake 
of  the  smugglers  themselves,  and  for  the  peace 
of  this  county,  that  the  dangerous  and  armed 
manner  now  used  of  running  uncustomed 
goods,  was  less  known,  and  less  practised  here. 

It  is  a  melancholy  consideration  to  observe, 
that  the  best  and  wisest  measures  of  govern- 
ment, calculated  to  put  a  stop  to  this  growing 
iniscliief,  have  been  pen-erted  and  abused  to 
the  worst  of  purposes.  And  what  was  intend- 
ed to  be  a  cure  to  this  disorder,  has  been  made 
the  means  to  increase  and  heighten  the 
disease. 

Ev^ery  expedient  of  lenity  and  mercy  was  at 
first  made  use  of,  to  reclaim  this  abandoned  set 
of  men.  His  majesty,  by  repeated  proclama- 
tions of  pardon,  invited  them  to  their  duty  and 
to  their  own  safety.  Hut  instead  of  laying 
hold  of  so  gracious  an  offer,  they  have  set  the 
laws  at  drtiaiice,  have  maile  the  execution  of 
justice  dangerous  in  the  hands  of  magistracy, 
and  have  become  almost  a  terror  to  gOTern- 
tnont  itself. 

The  number  of  the  prisoners  at  the  bar,  and 
of  others  involved  in  the  suspicion  of  the  same 
guilt,  the  variety  of  circumstances  attending 
this  whole  transaction,  the  length  of  time  in  the 
completion  thereof,  and  the  general  expecta- 
tion of  mankind  to  be  informed  of  every  mi- 
Mite  drcuiDstaace  leading  and    tendiog  to 


finish  this  scene  of  horror^  will  necemrily  lay 
roe  under  an  obligation  of  taking*  np  ni«t 
time,  than  will  be  either  agreeable  to  llie  Cout, 
or  to  myself. 

To  avoid  confusion  in  statinff  such  a  ▼aiictj 
of  fiicts,  with  the  evidence  ana  |>roofii  tlieresr; 
and  to  fix  and  guide  the  attention  of  the  gentle 
men  of  the  jury  to  the  several  particular  parts  of 
this  bloody  tragedy,  at  last  completcfl  iathi 
murder  of  Chater;  1  shall  divide  the  facta  iaH 
fbur  distinct  |ieriods  of  time. 

1st,  What  happened  precedent  to  Chato^ 
coming  to  a  public  house,  the  ■in  of  the  White 
Hart,  at  Rowland^s  Castle,  in  HanDpafaire,  kept 
by  Elizabeth  Paine,  widow,  apoo  Sooday  tM 
14th  of  Febmary,  1747-8. 

Anil  this  period  of  time  will  take  ill  the  oe- 
casion  and  grounds  of  the  nriaoneia'  wickd 
malice  to  the  deceased,  and  toe  eanae  and  mo- 
tive to  his  murder. 

2d,  What  happened  after  Chater'a  arrival 
at  the  widow  Paine*s,  to  the  time  of  his  boag 
carried  away  from  thence  by  some  of  the  pri- 
soners, to  the  house  of  Richard  Mttia  the  elder, 
at  Trotten  in  Sussex. 

This  will  disclose  a  fcene  of  cruelty  and  bar- 
barity, previous  to  Chater*s  murder  ;  and  shew 
how  active  and  instrumental  the  prisoncn 
Jackson  and  Carter  were  therein. 

3d,  What  happened  after  Chater  vai 
brought  to  the  house  of  Richard  Blilft  tfai 
elder,  to  the  time  of  his  murder, '  upon  Wed- 
nesday niffhttlie  17th  of  that  February. 

This  will  take  in  that  barbarous  usage  of 
Chater  at  Mills's  boose  ;  a  consultation  ot  we- 
teen  smugglers  in  what  manner  to  dispose  of 
Chater,  and  their  unanimous  resolution  to  mor^ 
der  him  ;  and  will  shew  Tapner,  Cobhy,  and 
Hammond,  to  be  principals  therein  ;  and  the 
other  four  prisoners  to  be  accessaries. 

4th,  And  last  ixriod  takes  in  the  discorery 
of  Chafer's  bo<ly  in  a  well,  where  he  was  hosgy 
with  the  proofs  that  it  was  the  body  of  Cliater« 

In  the  opening  of  this  case,  it  will  be  impss- 
sible  for  roe  to  avoid  the  frequent  mention  if 
one  William  Gaily,  alsosuspe<led  to  have  heso 
murdered;  and  for  whose  murder,  twooftiM 
prisoners,  viz.  Jackson  and  Carter,  are  indicted, 
and  are  to  be  tried  upon  another  indidment  ' 

But  the  munler  of  Gaily  is  not  the  object  sf 
vour  present  consideration,  nor  do  I  mcniisn 
his  name,  either  to  aggravate  thb  crime,  by 
taking  notice  of  his  murder  also ;  nor  to  in- 
flame the  jury  against  the  prisoners  at  the  bsr. 
But  1  do  It  for  the  sake  of  method,  and  tbrtbe 
purpose  only  of  laying  the  whole  case  before 
the  lury ;  for  the  story  of  Chaler's  murder  can- 
not be  told,  without  disclosing  also  whit  happen- 
ed to  Gaily,  his  coropaniun  and  felhiw-saflerer. 

To  begin  with  the  first  period  of  time.  Some 
time  in  September  1747,  a  large  quantity  of 
uncustometl  tea  had  been  duly  seized  by  one 
captain  Jolinson,  out  of  a  smuggling  cuitor, 
and  by  him  lodged  in  the  custom-house  ef 
Poole,  in  the  couuty  of  Dorset. 

In  the  night'of  the  6th  of  October  followiog, 
the  custom-house  of  Footo  mu  broke  Apsn  by 
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a  numeronf  and  armetl  gang;  of  smu^g^lem ; 
aud  the  tea  which  bad  been  seized  and  there 
lodcred,  was  by  them  taken  and  carried  away. 

This  body  of  smugglers,  in  Uietr  return  from 
Poole»  passed  through  Fonlingbridge,  in 
Hants ;  where  Dimer,  one  of  that  company, 
was  seen  and  known  by  Cbater.  Dimer  was 
afterwards  taken  up,  upon  suspicion  of  being 
one  of  those  who  had  broke  open  the  custom- 
house of  Poole,  and  was  in  custOdv  ^  Chi- 
chester for  farther  examination,  and  ror  further 
proof  that  he  was  one  of  that  gan^. 

And  in  order  to  profe  the  identity  of  Dimer, 
and  that  he  was  one  of  that  gang,  Daniel  Cha- 
fer, a  shoemaker  at  Fordingbridge,  Tthe  person 
rourdcred)  was  sent  in  company  witn,  and  un- 
der the  care  of  William  Gaily,  a  tidewaiter  of 
8oDUiampton,  by  Mr.  Sheerer,  collector  of  the 
customs  there,  with  a  letter  to  major  Battine,  a 
justice  of  peace  for  Sussex,  and  snrTeyor-ge- 
neral  of  the  customs  for  that  county.  Sunday 
morning,  the  i4th  of  February,  1747-8,  Gaily 
and  Cbater  set  out  from  Southampton,  with 
Air.  Sheerer's  letter,  ^n  their  journey  to  major 
Battine's  house,  at  East-Marden,  in  the  neigh- 
bourhood of  Chichester. 

At  the  New-inn  at  Leigh,  in  Havant  parish 
in  Hants,  Cbater  and  Gaily  met  with  Robert 
Jenkes,  George  Austen,  and  Thomas  Austen, 
and  having  shewed  them  the  direction  of  the 
letter  to  major  Battine,  they  tokl  them  they 
were  going  towards  Stanstead,  where  Cbater 
and  Gaily  were  informed  major  Battine  then 
Was ;  and  said  they  would  go  with  them,  and 
shew  them  the  road.  Their  direct  way  to 
Stanstead  lay  near  to  Rowland's  Castle ;  but 
Jenkes  and  the  two  Austens  carried  them  to 
Rowland's  Castle,  that  Sunday  about  noon  ; 
where  this  cruel  plot  was  first  eontri? ed,  and 
in  part  carried  into  execntioo. 

The  malice  conceived  by  the  prisoners  ajipinst 
Cbater,  from  what  1  ha?e  already  mentioned, 
appears  not  to  have  arisen  fhmi  any  iniory  or 
iuspicion  of  injury  done  bv  tha  deemed  to  the 
prisoners;  but  because  Chafer,  dared  te  gi?e 
uformatioo  against  a  smuggler,  and  to  do  his 
duty  in  assisting  In  bring  a  nolorioua  and  des- 
perate ofieoder  to  justiee,  he  was  to  be  treated 
with  the  utmost  cruelty,  his  person  was  to  be 
tortured,  and  his  lite  at  last  diestroyed.  What 
a?ail  the  lawa  of  society,  where  no  man  dares 
to  carry  them  into  execution  F  Where  is  the 
protection  of  liberty  and  life,  if  criminals  aa- 
aome  to  themselves  a  power  of  restraining  the 
one,  and  destroying  the  ether  ? 

Having  mentioned  t||e  motive  of  the  prisoners 
to  this  murder,  1  shall  now  open  to  you  (what 
I  proposed  in  the  second  period  of  time)  a  scene 
of  cruelty  and  barbari^,  tending  to  the  marder 
of  Cbater,  begun  at  iCowland's  Castle,  by  the 
two  prisoners  Jackson  and  Carter,  in  compaay 
with  others ;  sod  from  tlienoe  continued,  until 
Chater  was  brought  to  the  bouse  of  Richard 
MiHa  the  elder,  at  TVollen,  upon  Monday  morn- 
ing the  15tb  of  February,  before  it  was  light. 

And  here  you  will  obserfc^  how  cmelhr  and 
wiekedl/  in  gcBMl  tU  gMf  MMMi  at 


Rowland's  Castle  behaved  ;  and  in  particular 
how  active  Jackson  and  Carter  appeared  in 
every  step  of  this  fatal  conspiracy. 

Soon  aner  Chater  and  Gaily,  auJ  the  three 
others,  had  arrived  at  Rowland's  Castle,  the 
widow  Paine  suspected'  ("huter  and  Gaily  in- 
tended some  mischief  agaiust  the  smugglers ; 
and  for  that  purpose  enquired  of  George  Austen 
who  the  two  strangers  were,  and  what  their 
business  was  ?  He  privately  informed  her,  they 
were  going  to  major  Battine  with  a  letter.  She 
desired  he  would  either  direct  the  two  stranger* 
to  gfo  a  different  way  from  major  Battine's,  or 
would  detain  them  a  short  time  at  her  house, 
until  she  could  send  for  Jackson,  Carter,  and 
others.  And  she  immediatelv  sent  her  bob 
William  for  the  prisoner  Jackson;  and  soon 
aHerwards  ordered  her  other  son  Edmund  to 
summon  the  other  prisoners,  Carter,  Edmund 
Richards,  Samuel  Heward,  Henry  Sheerman. 
William  Steel,  and  John  Raiss,  who  all  lived 
n^r  Rowland's  Castle;  and  accordingly  thoT 
all  came;  as  also  did  Jackson's  and  Cfarter^ 
wives.  They  were  immediately  informed  by 
the  widow  Paine  of  what  she  suspected,  and 
ha<l  been  informed  concerning  the  two  stran- 
gers. Jackson  and  Carter  bein^  very  destroua 
of  seeing  the  letter  to  major  Battine,  got  Chater 
out  of  the  house,  and  endeavoured  to  pemiade 
him  to  let  them  see  the  letter,  and  to  inform 
them  of  the  errand  to  major  Battine.  But  upon 
Gally's  cominc^  out  to  them,  and  interposing 
to  prevent  Chater's  making  any  discovery, 
they  quarrelled  with  Gaily,  and  beat  him  to 
the  ground;  Gaily  complained  of  this  ill  usage, 
and  said  be  was  the  king's  officer,  and  to  con- 
vince them,  shewed  his  deputation. 

Chater  and  Gaily  were  very  uneasy  at  this 
treatment,  and  wanted  to  be  gone;  but  the 
gang  insisted  upon  their  staying ;  and  in  order 
to  secure  and  get  them  entirely  into  their  own 
power,  they  plied  them  with  strong  liquors, 
and  made  them  drunk,  and  then  carried  them 
into  another  room  to  sleep. 

During  the  two  hours  Chater  and  Gaily 
slept,  the  letter  was  taken  ont  of  Chater'a 
pocket ;  wherebv  it  appeared  that  Cbater  was 
going  to  give  inrormation  against  Dimer.  The 
secret  being  thus  disclosed  to  the  gang,  the 
next  thing  to  be  considered  of  by  the  smug- 
glers, was  how  to  save  their  accomplice  Dimer, 
and  to  punish  Chater  and  Gaily,  tor  daring  to 
give  information  against  him.  For  that  por- 
pose,  whilst  Chater  and  Gaily  were  asleep,  se- 
veral oonsultationa  were  held. 

It  was  first  proposed  secretly  to  convey 
Cbater  and  Gall?  into  France ;  at  that  time 
at  war  with  England. 

The  second  scheme  was,  for  all  present  to 
contribute  three-pence  a  week  for  the  mainte- 
nance of  Chater  and  Gallv,  wlio  were  to  be 
confined  in  some  private  place,  and  there  sub- 
sisted until  Dimer  should  be  tried.  And  as 
Dimer  was  done  unto,  so  Chater  and  Gaily 
were  to  be  dealt  with. 

Tlie  third  and  last  proposal  was,  to  mordsr 
both* 
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With  a  view  and  iDtentioD  to  execute  this 
last,  and  the  most  cruel  proposal,  Jackson 
went  into  the  room  about  seven  of  that  eveninj^, 
wbere  Cbaterand  Gaily  lay  asleep,  and  awaked 
them.  Thev  both  came  out  very  bloody,  and 
cut  in  tht'ir  lares ;  but  by  what  means,  or  what 
Jackson  had  there  done  to  them,  does  not  ap- 
pear. Tlivy  were  imniHliately  afterwarda 
rorccd  out  ulthe  house  by  Jackson  and  Carter ; 
the  others  present  and  conseiitiuif  and  assist- 
ing: Uichanis,  one  of  the  company,  with  a 
cocked  piatul  in  his  hand,  swore  he  would  shoot 
mny  person  through  the  head,  who  should 
make  the  least  discovery  of  what  bad  passed 
there. 

Chatcr  and  Gaily  were  put  upon  one  horse; 
and,  to  prevent  their  escape,  their  legs  were 
tied  under  the  horse's  belly ;  and  both  their 
legs  tied  together ;  and  the  liorse  was  led  by 
WillUro  Steel.  AUer  they  had  been  thus  car- 
ried alM»ut  an  hundred  yards  from  Rowland's 
Castle,  JacksoQ  cried  out  to  Carter  and  the 
company.  Lick  I  hem,  damn  them,  cut  tbero, 
•lash  them,  whip  them.  Upon  which  they 
whipped  and  beat  them  over  their  heads,  laoes, 
ahoulders,  and  other  parts  of  their  bodies,  for 
the  space  of  a  mile.  With  this  cruel  treat- 
ment, thev  both  fell  down  under  the  horse's 
belly,  with  their  heads  dragging  upon  the 
ground.  They  were  again  put  upon  the  horse, 
mod  tied  as  before,  and  whipped  and  beat  with 
the  like  severity  along  the  road  for  about  an- 
other mile.  And  when  the^  cried  out  through 
the  agony  of  their  pain,  pistols  were  held  to 
their  heads,  and  they  were  threatened  to  be 
ahot,  if  they  maile  the  least  uoise  or  cry. 
Being  unable  to  endure  this  continued  and  ex- 
quisite pain,  and  to  sit  on  horse-back  any 
longer,  they  fell  a  second  time  to  the  ground. 
By  this  inhuman  usage,  they  were  rendered 
incapable  of  sup|>orting  themselves  any  looker 
on  horseback.  Gaily  was  afterwards  carried 
behind  Steel,  and  'C hater  behind  Howard. 
The  prisoners,  Jackson  and  Carter,  with  the 
rest  of  the  company,  still  continued  their  merci- 
less treatment  ofChater  and  Gaily;  but  in- 
atead  of  whipping,  they  now  began  to  beat 
them  on  their  heads  and  faces,  with  the  butt 
end  of  their  whips,  loaded  with  lead.  When 
they  came  to  laily  Holt  park  in  Sussex,  Gaily 
almost  expiring  with  tlie  torture  he  had  under- 
went, got  down  from  behind  Steel ;  and  it  was 
proposed  to  throw  him  alive  into  a  well  adjoin- 
ing to  that  park ;  in  which  well  Chater  was 
three  days  after  hanged  by  the  same  gang. 
Gaily  was  then  thrown  across  the  pummel  of 
the  saddle,  and  carried  before  Richards.  He 
was  aUtrwards  laid  along  alone  upon  a  horse, 
and  supported  by  Jackson,  who  walked  by  him  ; 
and  %«-as  at  last  carried  before  Sheerman,  w  ho 
•upported  him  by  a  cord  tied  round  his  breast. 
Wlien  they  came  to  a  lane  called  Conduit-lane, 
in  Rogate  parish  in  ibis  county,  Gaily,  in  the 
extremil  V  of  anguish,  cried  out,  I  shall  fall,  1 
shall  fall.  Dpon  uhich  Sheerman  swore, 
l>amn  you,  if  you  w  ill  fall,  do  then  ;  and  as 
Gaily  was  AiUing  he  gave  him  a  thrust  ^>  the 


ground ;  lAer  which  Gaily  was  never  seen  la 
move,  or  heard  to  speak  more. 

Jackson,  Carter,  auil  the  others,  in  order  to 
prevent  a  discovery  of  the  murder  oT  Gallyg 
went  about  one  of  the  clock  on  the  Mondaj 
morning  to  the  Red  Lion  at  Rake,  in  Sussex,  a 
public-house  kept  by  William  Scardefield,  whi- 
ther they  carried  Chater  all  over  blood,  and 
with  his  eyes  almost  beat  out :  and  akobroogbt 
the  body  ol'  Gaily.  They  obliged  Scardefidd 
to  shew  them  a  proper  ulace  ror  the  burial  of 
Gaily ;  and  accordingly  ne  went  with  Carter, 
Heward,  and  S<eel,  to  an  old  fox  earth,  on  the 
side  of  a  hill  near  Raike,  at  a  place  caHed 
Harting  Combe,  where  they  dug  a  bole,  and 
buried  Gaily. 

The  same  morning,  and  long  before  it  was 
light,  whilst  some  were  employed  in  the  bnrial 
of  Ghilly,  Jackson  and  Sheermao  carried  Chater 
to  the  house  of  Richard  Blills  the  elder,  at 
Trotten. 

I  am  now  come  to  the  third  period  of  time; 
from  Chater'a  arrival  at  the  house  of  Richard 
Mills  the  elder,  to  his  murder  upon  Wedneadaj 
night  the  17th  of  February. 

And  here  it  is,  tliat  Ricuard  Mills  the  elder, 
first  appears  to  be  privy,  and  consenting  to  the 
intended  murder  of  Chater.  A  private  house 
was  thought  much  more  proper  and  safe  for 
the  confinonent  of  Chater,  than  a  public- 
house,  at  all  times  open  to  every  man ;  and 
therefore  Chater  was  to  be  removed  from 
Scardefield's.  The  prisoners  and  their  compa- 
nions being  no  strangers  to  old  Mills,  but  bii 
intimate  acquaintance,  and  oonfederates  in 
amusing,  where  could  Chater  be  so  secretly 
imprtsonc3,  as  at  the  private-house  of  the  elder 
Mills  ?  And  where  could  he  be  more  securely 
guarded,  than  under  the  roof  of  one  of  their 
own  gang?  With  these  hopes  and  reliance, 
and  in  full  con&lence  of  the  secrecy  and  as- 
sisuince  of  old  Mills,  Chater  was  brought  to 
his  house  by  Jackson  and  Sheerman;  wheo 
they  came  there,  they  told  old  Mills  they  bad 
got  a  prisoner ;  he  must  get  np,  and  let  tbem 
in.  Old  Milb  got  up,  and  received  Chater  his 
prisoner;  whose  face  was  then  a  goi^e  of 
blood,  mauy  of  his  teeth  beat  out,  his  eyes 
swelled,  and  one  almost  destroyed.  I  shall 
here  omit  one  or  two  particular  ctrcunsstaoces, 
which  the  witnesses  will  give  an  account  of; 
which  shew  that  old  Mill^i  also  waa  void  ol'  all 
tenderness  and  compassion. 

Chater  was  received  by  him  as  a  prisoner, 
and  a  criminal ;  and  therefore  was  to  be  treated 
as  such.  Old  Mills's  house  itself,  waa  thought 
too  good  a  prison  for  him ;  and  therefore  he 
was  soon  dragged  into  a  skeeling  or  out-liouse, 
adjoining  to  the  house ;  wherein  lumt>er  and 
fuel  were  kept.  And  though  Chater  was  in  so 
weak  and  deplorable  a  condition,  as  fo  be 
scarce  able  to  stand  ;  yet  to  pre? ent  all  chance 
and  possibility  of  his  escape,  he  was  chained  by 
the  leg  with  an  iron  chain,  fastened  to  a  beam 
of  the  out- house.  He  was  guarded  night  and 
day  ;  aomedmes  l;y  Sheerman,  and  sometimes 
by  Hewardii  who  came, there  ihfX  Mond^ 
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ereniui^.  Thus  tie  coDtiDued  in  chaiiM,  until 
he  wu  kMweoed  for  his  exeeutioo.  But  lest  he 
should  die  for  want  of  susteoanoe,  and  diiap- 
poiDt  their  wicked  designs ;  he  was  to  be  fed» 
and  ^ust  kept  alive,  nntil  the  time  and  manner 
of  his  death  was  determined.  Darine  the 
whole  time  of  this  imprisonment,  old  Bfilw' was 
at  home,  and  in  his  business  as  usual.  He  be- 
trayed not  the  trust  reposed  in  him  ;  he  ae- 
quainted  nobody  with  what  had  happened, 
nor  with  whom  he  was  intrusted  ;  but,  like  a 
gaoler,  took  care  to  produce  hu  prisoner  tor 
ezecntion. 

On  Wednesday  the  17th  of  Febraary,  there 
was  a  general  summons  of  alt  the  smugglers 
then  in  the  neighbourhood  of  Scardetield's 
bouse,  who  had  been  concerned  in  breaking 
open  the  custom-house  at  Poole,  to  meet  that 
day  at  Scardefidd't.  Upon  which  notice,  all 
the  prisoners  (ezeept  old  Mills)  came  that  day 
to  Scardefield's.  And  there  were  also  present, 
John  Mills,  another  son  of  old  Mills,  Edmund 
Richards,  Thomas  WilKs,  Thomas  Stringer, 
Daniel  Perryer,  William  Steel  and  John  Raiss, 
Heward  and  Sheerman  still  continuing  at  old 
Mills's,  and  there  guarding  Chater.  It  was  at 
this  consultation  at  Scardraeki's,  unanimously 
agreed  bv  all  present,  that  Chater  shouM  m 
mnrdered. 

This  was  a  deliberate,  serious,  and  determi- 
nate act,  of  minds  wickedly  and  cruelly  dis- 
posed, and  executed  with  all  the  imaginable 
circumstances  of  barbarity. 

At  this  meeting  Tapner,  Cobby,  and  Ham- 
mond were  first  concerned  in,  and  became  privy 
and  consenting  to  this  murder.  And  there  also 
Richard  Mills  the  younger  first  became  an  ac- 
cessary to  this  murder :  But  he  was  so  eager 
in  the  pursuit  of  it,  that  he  particularly  ad- 
vised and  recommended  it ;  and  said,  he  would 
go  with  them  to  the  execution,  but  be  bad  no 
horse.  And  when  he  was  told,  that  the  okl 
man  (meaning  Chater)  was  carried  by  a  steep 
place  in  the  road  to  Rake,  he  said—**  If  1  had 
been  there,  I  should  have  calkHl  a  council  of 
war,  and  he  should  have  come  no  ferther." 

About  eight  of  the  dock  on  that  Wednesday 
evening,  allwho  were  present  at  the  consult- 
ation at  Scardefield's  (except  Richard  Mills 
the  younger,  John  Mills,  and  Thomas  Willis) 
went  from  Scardefield's  in  the  house  of  old 
Mills,  where  they  fotind  Chater  chained  and 
guarded  by  Reward  and  Sheerman. 

They  told  him  he  must  die,  and  ordered  him 
to  say  bis  prayers.  And  whilst  he  was  upon  his 
knees,  at  praters,  Cobby  kicked  him;  and 
Tapner,  impatient  of  Chater's  blood,  pulled  out 
a  large  clasp-knife,  and  swore  he  would  be  his 
butcher,  and  cut  him  twice  or  thrice  down  the 
face,  and  across  his  eyes  and  nose.  But  old 
Mills,  in  hopes  of  avoiding  the  punishment  due 
to  his  cuilt,  by  shilling  Chater's  execution  to 
another  place,  said, — **  Don't  murder  him  here, 
bat  carry  him  somewhere  else  first." 

He  was  then  loosened  from  his  chains,  and 
was  by  all  the  prisoners  (except  Mills  the  father 
and  the  son),  and  by  all  the  gang  thai  came 
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from  Scardefield's,  carried  back  to  that  well, 
wherein  Gaily  had  before  been  threatened  to 
be  thrown  alive.  Jackson  and  Carter  left  the 
company  some  small  distance  before  the  othen 
came  to  the  well ;  but  descrU>ed  the  well  to  be 
fenced  round  with  pales,  and  direct^  them 
where  to  find  it ;  and  said,  We  have  done  our 
parts,  meaning,  we  have  murdered  Gaily :  and 
you  shall  do  your  parts,  meaning,  you  shall 
murder  Chater. 

Tapner,  in  order  to  make  good  whst  he  had 
before  said  (aAd  happy  had  it  been  for  him, 
had  he  shewn  more  regard  to  his  actions  and 
less  to  his  words,^  afler  Chater  had  been  forced 
over  the  pales  which  fenced  the  well,  pulled  a 
rope  out  of  his  pocket,  put  it  about  Chater^ 
neck,  fastened  the  other  end  to  the  pales,  and 
there  he  hung  Chater  in  the  well  until  be  was 
dead. 

But  soon  after  the  body  was  let  loose,  and 
had  fallen  to  the  bottom  of  this  well,  which  was 
diy,  one  of  the  accomplices  imagined  he  heard 
Chater  breathe,  and  tiiat  there  were  still  some 
remains  of  life  in  him. 

To  put  an  end  to  a  life  so  miserable  and 
wretched,  they  threw  pales  and  stones  u|ion  him. 
This  was  the  only  act,  that  had  any  appearance 
of  mercy  and  compassion ;  and  it  mngs  to  my 
remembrance  the  saying  of  the  wisest  of  men, 
fully  verified  in  this  fatal  instance  of  Chater's 
murder— **  The  merdes  of  the  wicked  are 
cruelty." 

I  am  now  come  to  the  fourth  and  last  period 
of  time. 

And  here  it  is  observable,  that  although  Pro- 
vidence had  for  many  months  permitted  this 
murder  to  remain  undiscovered,  yet  it  was  then 
disclosed  and  brought  to  light,  when  the  ap- 
pointed time  was  come,  and  an  opportunity 
given,  to  apprehend  and  bring  to  justice  many 
of  the  principal  offenders. 

Upon  the  17th  of  September  last,  search  was 
made  in  pursuance  of  information  given,  for 
the  body  of  Chater.  And  the  body  was  found 
with  a  rope  about  its  neck,  covered  with  pales, 
stones,  and  earth,  in  that  well  I  before  men- 
tioned, close  by  lady  Holt  park,  in  a  wood 
called  Harrass-wood,  bdongmg  to  Mr.  Car- 
ryll. 

By  the  length  of  time,  from  February  to 
September,  the  body  was  too  much  emaciated 
to  be  known  with  any  certainty.  But  by  his 
boots,  ctothes,  and  bnelt,  there  also  found,  it 
evidently  appmed  to  be  the  body  of  the  unfor- 
tunate Chater. 

I  have  now  opened  to  you  the  substance  of 
all  the  most  material  facts ;  and  should  the 
proofs  snpport  the  truth  of  those  facts,  no  man 
can  doubt  the  consequence  thereof,  that  Chater 
was  mnrdered,  and  that  the  prisoners  were  hie 
murderers. 

Mr.  Smyths  another  of  the  king's  counsel, 
also  spoke  as  follows :  May  it  please  your 
lordships  and  tr^ntlemen  of  the  jury,  1  am  like^ 
wise  of  counsel  against  the  prisoners  at  tha 
bpr,  three  of  whom  are  indicted  as  principals 
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for  the  muuler  of  Dtnicl  Chater,  the  other  four 
BS  accensaries  liefore  the  liict  tu  that  murder. 

The  criipe  ihey  are  charged  with  ii  oue  of 
the  (greatest  that  can  lie  couiinitted  against  the 
laws  of  God  and  inau,  aod  in  this  particulac 
case  attended  nilh  the  most  aggravatJDg  dr- 
•ufiislaitces. 

It  was  not  done  in  the  lieat  of  passion,  and 
•n  provocation,  but  in  cold  blood,  ilelibvratel)', 
un  tlie  fullest  consideration,  in  the  most  cruel 
manner,  and  without  any  provocation  ;  the  oc- 
casion tieing  us  you  havH  heard,  only  because 
he  dariil  to  bpeak  the  truth,  he  bad  seen  Diraer 
passim;  throuvfh  Fi»rdin^ bridge,  and  had  made 
oath  of  it  before  a  magistrate,  being  required 
so  to  do. 

This  prosecution  therefore  is  of  the  utmost 
importance  to  the  public  justice  of  llie  nation, 
and  to  the  safeiy  and  security  of  every  person  ; 
not  only  in  this  county,  but  in  the  kingdom ^ 
for  if  such  offenders  should  escape  with  im- 
punity, the  consequence  would  lie,  that  do 
crime  could  be  punished.  It  would  teach 
highwaymen,  huusebrcaken,  and  all  other 
criminals,  to  unite  iu  the  manner  those  men 
ha? c  done,  and  whoever  received  injuries  from 
them,  would  not  dare  complain,  or  take  any 
steps  tdWards  bringing  them  to  justice,  lor  fea^ 
of  exposing  theuiselvi'S  to  the  resentment  and 
revenge  of  tlicir  companions. 

Our  constittftiou,  therefore,  which  must  be 
supported  by  a  regular  administration  of 
justice,  and  a*  due  execution  of  our  laws,  de- 
pends in  some  measure,  oi»  bringing  such 
olfeoders  to  Gondi<:u  puni&bment;  and  it  s  to  be 
hoped  a  few  examples  of  this  kind  will  rertoie 
the  peace  and  trani|uillity  of  this  countiy.    . 

Ju  shortly  stating  the  facts,  I  shall  ca- 
deavuur  to  |ioint  out  to  you  the  share,  which 
every  one  of  the  perbons  at  the  bar  bad  i*  this 
murder. 

In  October  1747,  the  custom-house  at  Poole 
Hus  bro*ie  op'-n  ;  the  smugglers  who  did  it,  in 
thtir  letiirn  passed  through  Fordingbridge,  a 
town  in  Hanipsbirc,  where  Chater  saw  Dimer 
among  them;  and  having  declared  so,  was 
obli;;ed  to  make  oath  of  it  bt*fore  a  magistrate ; 
on  uliich  informal i^in  Dimcr  was  taken  up  and 
committed  to  Chichester  gaol  for  further  exa- 
luination ;  and  on  the  14th  of  February,  Chater 
was  sent  by  the  collector  of  l^uthainpton^  in 
company  with  Gaily,  with  a  letter  to  Mr.  Bat- 
tine,  surveyor-geiieral  of  the  customs,  in  order 
that  Chater  might  see  if  the  man  in  Chichester 

Eiol  was  the  same  person  he  saw  at  Fordiog- 
idge. 

These  two  men  having  enquired  their  May 
at  the  New- inn  at  Leith,  one  Jenkcs  undertook 
to  direct  them,  and  carried  them  tf>  the  widow 
Paine's  at  Rowland's  Castle,  who  saying  fc^lie 
feared  they  were  going  to  do  the  smugglers 
some  roischirf,  sent  for  Carter  and  Jackson, 
Steel,  KaisM,  itichurds,Sheerman,  and  Howard, 
who  having  made  Chater  and  Gaily  drunk, 
and  seen  the  letter  to  Mr.  Battine,  consnlied 
what  to  do  with  ihem.  Some  proposed  to 
murder  them,  others  to  send  them  prisocers  to 
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France,  and  others  to  confine  them,  till  they 
saw  what  became  of  Dimer.  and  to  treat  them 
as  be  was  dealt  with. 

Carter  and  Jackson  having  sent  Jenkei  Awajr« 
this  poor  DMU  and  Gaily  were  left  absolutely  in 
the  power  of  them  and  the  other  smugglers ; 
and  indeed  into  wor^e  hands  he  could  not  have 
fallen ;  had  he  been  tak«'n  prisoner  io  battle 
by  <iur  enemies,  he  would  have  bad  quarter, 
and  been  treated  with  humanity  :  bad  be  fallen 
into  the  hands  of  enemies  of  tliose  natiuns  who 
give  no  quarter,  his  lot  would  have  been  im- 
mediate death :  but  as  it  was  his  hard  fate  to 
fall  into  the  hands  of  smugglers,  he  was  to  have 
neither  quarttfr  or  immediate  death,  but  was  re- 
servc«|  to  suffer  the  most  cruel  usage  for  several 
daya,  and  afterwards  murdereil. 

These  poor  wretches,  after  having  been  beat 
and  abused  at  P^iiie's  by  Carter  and  Jackson, 
and  the  nest  of  the  gang,  wtre  carried  away  by 
force,  both  set  on  one  horse,  with  their  leg's 
tied  under  the  horse's  belly,  and  whipped  and 
beat  by  direction  of  Carter  and  Jackson,  till 
they  tdl ;  then  were  set  up  again  in  the  same 
naanner,  and  whipped  and  licat  again,  till  they 
fell  a  second  time ;  and  were  then  set  on  sepa- 
rate horses,  and  tued  in  the  same  manner,  till 
Gaily  had  the  good  fortune  to  be  delivered  by 
death  from  their  cruelty ;    al\er  wliich  they 
carried  Chater,  who  was  bloody  and  mangled 
with  the  blows  and  falls  he  had  received,  to 
S^rdetield's,  at  the  Red  Lion  at  lUikc,  who 
observed    Jackson *s    coat   and    bauds  to    be 
blooily ;   and  while  Carter  and  the  rest  buried 
Gaily,  Jackson  and  Sheerman  carrictl  Chater 
to  old  Mills's  in  the  ni};ht,  between  the  1  ith  and 
15th  of  February,  where  he  was  chained  by 
the  leg  iu  the  skcelitig,  or  out-house,  till  the 
Wedni'sday  night  following,  and  Sheerman  and 
Ueuard  guarded  him. 

Imagine  to  yourselves  the  condition  of  this 
unhappy  man,*  certain  to  die  by  their  hands, 
uncertain  only  as  to  the  time,  and  the  cruel 
manner  of  it ;  suHeriiig  for  three  days  and 
three  nights,  palu,  cold,  and  hunger ;  and  what 
was  iu  finitely  worse,  that  terror  and  anxiety  of 
mind,  which  one  iu  his  situatwn  must  conti- 
nually labour  under;  he  must  doubtless  envy 
the  condition  of  his  companion  Gaily,  who  by 
an  early  death  was  delivered  from  the  misery 
he  then  endured. 

On  Wednesday  ibilon  ing,  being  the  17th  of 
Fcbmory,  all  the  prisoners  at  the  bar  (except 
old  Alcils)  met  at  ScardetieldV,  and  there  were 
present  also  seven  more  ;  at  which  meeting 
they  consulted  what  to  do  with  Chater ;  and  it 
was  unanimously  agreed  by  all  the  thirteen 
then  present,  to  murder  Chater;  and  young 
Rlills,  the  prisoner  at  the  bar,  particularly  ad« 
vised  it ;  and  said,  if  be  had  a  horse  he  would 
go  with  tbem  to  do  it ;  and  either  then,  or  at 
another  meeting  at  Scardefield'a,  when  Carter 
and  Jackson  sai<l,  that  as  they  came  aloiig^ 
they  brought  Chater  by  a  steep  place  thirty 
teet  deep,  3'onng  Mills  said,  If  I  had  bccu 
there,  1  would  have  called  a.  council  of  war, 
and  he  should  hare  come  no  further. 
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This  being  dttermined,  tbe  prisoners Tapner, 
Cobb  J,  HaronKMid,  Carter,  and  Jackion,  to- 
gether witb  five  more  of  tbat  company,  went  to 
old  Milla'fy. where  thej  foond  Chater  chained, 
and  guarded  by  Sbeermao  and  Howard,  and 
told  biro  be  muat  die ;  be  aaid  he  eipected  no 
other;  Tapner  then  said  be  would  be  bis 
butcher,  and  taking  out  a  knile,  cot  him  twice 
acrosa  the  face ;  on  which  old  Bflills  said.  Don't 
murder  him  here,  but  take  bim  somewhere 
else  first 

Tapner,  Cobby,  Hammond,  Carter,  Jackson, 
and  tne  rest,  who  came  there  together  with 
JSheerman  and  lleward,  then  carri^  him  away 
to  murder  him ;  Sheennan,  Howard,  and 
Ulcbards,  baving  been  concerned  in  Gaily 's 
murder,  said,  the  rest  should  kill  Chater,  and 
therefore  went  away  at  Harting ;  Carter  and 
Jackson  having  been  likewise  conceme<l  in 
Gally's  murder,  when  they  came  to  lady  Holt 
park-gate,  turned  in  there,  and  left  llie 
others;  having  first  told  theui,  the  well  is  a 
little  way  off,  vou  can't  miss  it,  'tia  fenced 
ronnd  with  pales,  to  keep  the  cattle  from 
ialling  in. 

Tapner,  Cobby  and  Hammond,  and  the  rest, 
weut  then  to  the  well,  where  Tapner  put  a  rope 
about  Chater's  neck  to  hang  him  ;  and  some 
of  the  pales  being  broken  down,  Chater  wouM 
have  crept  through.  Tapner  would  not  let 
biro,  but  made  him  climb  over  the  pales,  weak 
as  he  was,  and  then  banged  him  in  the  well 
about  a  quarter  of  an  hour,  till  they  thought 
him  dead ;  then  bavinj^  drawn  him  up  till  tbey 
could  take  hold  of  his  legs,  they  tnrew  him 
headloti^  into  the  well ;  and  fimoying  they 
beani  him  breathe  or  groan,  threw  posts  and 
atones  in  upon  him,  and  went  their  way. 

The  terror  this  act  of  cruelty  had  spread 
through  the  country  stopt  every  person's 
mouth,  who  had  it  in  their  power  to  give  any 
information ;  so  that  the  body  was  not  found 
till  Septanib«r  last,  when  it  was  so  putrified  and 
consumed,  as  not  to  be  known,  but  by  the  belt 
which  was  about  it,  and  which  Chater's  wife 
will  prove  to  be  her  husband's.  If  tliere  was 
any  doubt  as  to  Uie  identity  of  the  roan,  we 
could  shew  likewise,  that  being  exaroined  by 
the  smugglers  just  before  he  was  murdered,  he 
said  hia  name  was  Daniel  Chater. 

It  appeara  therefore  from  this  state  of  the 
case,  that  all  the  prisoners  are  guilty  of  the  in- 
dictment. '  Tapner  was  present  at  the  consulta  - 
tiun  at  Scardeneld's,  and  was  the  person  who 
hanged  him.  Cobbj  and  Hammond  were  pre- 
sent at  the  consultation,  helped  to  carry  bim  to 
tlie  well,  and  were  present  at  the  murder,  and 
therefore  equally  guilty  with  Tapner,  as  prin- 
cipals. Carter  and  Jackson  took  him  vwiy  by 
force  from  Paine's,  and  by  the  treatment  ofnim 
there  and  on  the  road,  shewed  an  intentiou 
from  the  first  to  murder  him,  though  perhaps 
the  particular  death  he  was  to  suffer,  was  not 
then  agreed  on ;  they  were  afterwards  present 
at  the  consultation  at  ScardefieU's,  where  it 
was  resolved  to  murder  him,  and  went  almost 
to  the  well  with  him }  tad  when  ib«y  PVted| 
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|[ave  those  who  murdered  him  particular  direc- 
tions to  the  well.  Young  Mills  waa  also  at  the 
consoltatkm,  and  particularly  advised  and  di- 
rected the  murder,  in  which  he  declared  lie 
wooki  have  joined,  if  he  had  a  horse.  Okl 
Mills  though  he  kept  no  public- house,  and 
therefore  was  not  obliged  to  receive  ^ests,  re- 
ceives this  man  brought  in  the  uigbt,  in  a  bloody 
and  deplorable  condition ;  Chater  is  chained  m 
his  outhouse  from  Sunday  night  till  Wednea- 
^'^y  I  yc(  Mills  never  (discovers  it  to  any 
person,  or  uses  any  meana  to  deliver  him, 
which  is  a  strong  evidence  of  his  knowledge 
and  approbation  of  their  design ;  anil  wheo 
Tapner  declared  he  would  be  his  butcher  and 
cut  him,  old  Miib  expresses  no  disapprohatioa 
of  the  murder,  does  not  dissuade  him  from  it, 
but  desires  him  not  to  do  it  there,  but  carry 
him  somewhere  else  first,  which  shews  bli 
approbation  of  the  fact ;  though  to  secure  himo 
self^  as  he  thought,  from  punishment,  he  would 
have  had  it  committed  at  some  other  place. 

Hiis,  gentlemen,  is  the  fact,  whicn  abewa, 
tbat  securing  themselves  and  their  companions, 
was  not  their  principal  aim  ;  were  it  ao,  they 
would  have  murdered  this  man  as  soon  as  they 
had  him  in  their  power ;  but  their  motive  seem 
to  have  been  revenge,  and  a  disposition  to  tor- 
ture one,  who  should  dare  to  give  any  infornwi 
tton,  which  miglit  bring  them  or  their  friends 
into  danger. 

Aflcr  hearing  the  whole  evidence,  if  these 
men  appear  innocent,  Ood  forbid  they  shoold 
be  found  guilty ;  and  I  wonld  not  have  the 
cruel  circumstances  of  the  fact  incline  you  to 
beliere  any  thing  we  suggest,  that  is  not  sup- 
ported by  the  strongest  proof:  but  if  the  fact 
IS  proved  b^ond  a  possioility  of  doubt,  to  be 
in  the  manner  we  have  stateil,  I  am  sure  yoe 
will  do  your  duty,  and  by  a  just  and  honest 
verdkrt,  deliver  your  country  from  men  so  void 
of  humanity. 


The  folk>wiog  Witnesses  were  then  called  for 

the  Crown : 

Mr.  Milner^  collector  of  the  customs  at  the 
port  of  Poole,  deposed,  Tha  about  tbe7thof 
October,  1747,  he  had  advice  that  the  custom- 
house at  Poole  was  broke  open  ;  upon  which 
he  hastened  thither,  and  found  the  outer  door 
burst  open,  and  the  other  door  broke  in  pieces ; 
that  the  room  wherein  some  run  tea  was  lodgcM], 
waa  broke  open,  and  all  the  tea  carried  away, 
excepting  a  little  bag,  containing  about  four  or 
five  pounds.*  % 

*  "  The  Short-band  Writer  having  omitted 
to  take  the  several  questions  put  to  the  wit- 
nesses with  their  answers  in  the  words  they 
were  ddivereil,  that  defect  cannot  now  be  sup- 
plied.—But  we  having  perused  the  following 
trials  do  certify,  that  the  substance  of  the  evi- 
denoe  given  by  the  several  Aritnesses  is  faith- 
fully taken.  And  that  upon  the  whole,  thia 
account  of  the  proceedings  onder  the  ootn- 
missiona  b  in  substance  true.  M.  Foster,  £. 
Clivb,  T^9.  Bif^QU^'^FgnHT  tdUion. 
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blue  coat  on,  pulled  a  letter  out  of  bis  pocket, 
\%  hich  be  (the  witness)  looked  at,  and  seeinj;  it 
was  dirifvted  to  East-Manleo,  he  told  them 
thev  were  ^ing  ten  miles  out  i^i  the  way  ; 
and  that  he  and  his  brothel  Tliomaa  Aiisleo, 
and  his  brother  inla\f  Robert  Jeukes,  ii«iH^ 
goin^  |wrtof  their  road,  and  would  oonduct 
tbein  tlie  best  they  could ;  that  they  went  no 
farther  together  than  to  a  place  called  Itow* 
land's  Castle,  to  a  public-  boose  i^  hich  was  kept 
by  the  widow  Faiue  ;  the  two  strangers  called 
for  rum  at  widow  Faine*s.  This  was  about 
the  middle  of  the  day,  or  soroettiing'  after. 
Tliat  the  widow  Pair.iT asked  him  if  he  knew 
these  men,  or  whether  they  belongeil  to  hia 
company  ;  he  told  her  they  were  teoiui;  to 
Mr.  Battiue'H,  and  that  he  was  ^oiag  to  shew 
them  the  way ;  she  ihen  said  she  thought  thej 
were  going  to  do  harm  to  the  smugglers,  ana 
desired  him  to  set  them  out  of  the  way,  which 
he  refused  to  do ;  she  then  seemed  uneasy,  and 
she  and  her  son  consulted  together  ;  that  her 
son  went  out,  and  the  prisoner  Jackson  onrne 
in  ill  a  little  time ;  that  the  prIsoKer  Carter, 
and  st'ViTal  more,  came  thither  soen  aOer* 
wanU.  He  knew  none  but  JacksooaMl  Carter. 
That  Jacksou  enquired  whi*re  the  two  nnen  were 
bound  tor ;  and  the  man  in  the  light  coat  an* 
swered,  they  were  going  to  Mr.  Bstttne's,  ami 
from  thence  to  Chichester;  but  Cerler  was 
not  by  at  that  time ;  that  the  two  stramg^ra 
had  some  rem,  and  Jackson  called  for  a  meg 
of  hot,  which  was  gin  and  beer  mixed,  or 
something  of  that  kind,  and  to  the  best  of  his 
knowledge  they  all  drank  tocher ;  he  did 
not  see  any  ill  treatment,  nor  either  of  the  mea 
bloody,  whilst  he  was  there;  that  he  went 
away  between  one  and  two,  ond  left  the  two 
men  there ;  the  widow  Paine  called  him  out 
of  doors,  and  told  him  his  brother  Jenkes 
wanted  to  speak  to  him  ;  when  he  came  oot, 
bis  horse  was  at  the  hedge  by  the  back  door, 
and  his  biother  said  he  wondered  why  the  two 
men  did  not  go  away ;  upon  which  he  went 
bock  again  into  the  houi>e,  and  his  brother  was 
uneasy  becniise  he  did  so;  that  the  widow 
Paine  advised  him  to  go  home,  and  said  the 
two  men  would  be  directed  the  wnv;  he  was 
uneasy  at  going  without  them,  because  he  saw 
so  many  men  come  in,  and  imagined  they  had 
a  design  to  do  some  hnrm  to  them  ;  that  when 
he  went  away,  Jackson  and  Carter  were  left 
with  the  two  men,  to  the  best  of  his  know« 
ledge ;  and  Jarkson,  as  well  as  the  widow 
Paine,  persuaded  him  to  go  home.     He  waa 

{lositiTe  that  Jackson  and  Carter  werethere, 
or  he  knew  them  very  well. 

The  Court  asked  Jackson  and  Carter,  if  tbej 
would  abk  this  witness  any  questioas? 

To  which  they  both  ausuered  in  the  nega* 
tive« 

Thomas  Austen  was  then  called:  deposed. 
That  he  was  at  the  New-inn  at  Leigh  on  Va« 
leutine's  day  last,  with  his  brother  George ;  he 
saw  two  men  there  who  enquired  the  way  to 
Mr.  BaUine's ;  he  went  fron  Uience  with  tueni 
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Mr.  Sheertr,  colleetor  of  the  ctistoms  at  [ 
Soiithainploii,  deposed,  That  in  February  last . 
he  received  a  letter  from  the  comnissioaers  of 
-  the  custonn;,  acquainting  him,  that  one  John 
Dimer  was  committed  to  Chichester  jail,  for 
breaking  open  the  custom-house  at  Poole,  with 
directions  to  send  the  deceased  Daniel  Chater, 
who  c«iuld  give  some  information  against 
Dimer,  to  Mr.  Battine  the  surf ey or  general, 
and  to  acquaint  Mr.  Battine  witli  tlie  occasion 
of  his  sending  Chater ;  that  he  accordingly 
sent  Chater  with  a  letter  addressed  to  Mr.  ^t- 
tine,  under  the  care  of  one  William  GaUey,  a 
tidesman  in  the  pttrt  of  Southampton  ;  that 
they  set  out  on  8undav  morning  the  1  tth  of 
February  last ;  he  could  not  take  upon  him  to 
say  how  Chater  was  dressed,  but  he  remem- 
bered be  rode  upon  a  dark  brown  horse,  and 
fasd  a  great- coat  on,  with  another  coat  under 
it,  and  upon  the  under  coat  a  belt;  he  could 
•not  recollect  how  Galley  was  dressed,  but  re- 
membered that  he  was  mounted  on  a  grey 
horse. 

William  Calic^,  the  sun  of  William  Galley, 
depotfttd,  That  he  remembered  his  father's 
seliiug  out  upon  this  j<niruey  to  Mr.  Battine, 
in  Februarv  last ;  that  he  saw  the  letter  to  Mr. 
Baltiue  the  night  belbro  his  father  set  out, 
and  saw  the  directions ;  be  remembered  the 
drtss  his  father  had  on  ;  it  was  a  blue  great- 
•ciMt,  wall  brass  buttons  covered  witli  blue,  a 
close- bodiiil  coat,  of  a  light  brown  colour, 
lined  with  blue,  with  a  wai»icoat  and  breeches 
of  the  same,  and  that  he  rode  on  a  grey  hoi'se ; 
he  remembered  that  Daoitl  Chater  set  out  at 
the  same  time  with  his  father,  aad  had  on  a 
light  aurioiit  coat,  with  red  breeches  and  a 
belt  round  him,  aud  rods  upon  a  brown  horse  : 
that  this  was  the  last  time  he  ever  saw  his 
lutlier  alive,  and  that  be  never  saw  Chater 
since. 

Eilaard  Uofton  Heposetl,  That  on  the  14th 
of  r>-bri)aiy  last  he  saw  Daniel  Chater  and 
aiioilier  pers<»n,  whom  he  look  lo  be  Mr.  Galley, 
at  his  own  house,  at  Ha\aiit,  in  the  county  of 
Hnnts;  he  knew  Chater  very  \\el\,  and  had 
some  convery;itioii  with  hiiu  ;'that  Chater  told 
him  he  was  g-^in*;  to  Chichester  upon  a  little 
business,  and  thtn  went  out  to  Galley,  and 
hrocghi  in  a  letter,  which  was  directed  to 
William  r»nuinc,  esq.  at  Kast-Marden;  upon 
which  he  {Utc  witiit->N)  to!d  him  he  was  going 
outofliisk  \t<iv;  that  (>;«llcy  wished  he  would 
dirirc!  thcrn  Um  way  ;  that  he  directed  them  to 
go  tiirou^h  Stanstci'.il,  mar  llowlaud*s  Castle  ; 
atu)  thai  tliry  said  they  should  be  back  again 
the  Ufit  ilay. 

Ocoriie  Auatrn  deposed,  That  on  Sunday  the 
14th  ot  Februsry  last  he  saw  two  men,  one 
mounted  u^wu  a  brown  ho:  se,  and  the  other  upon 
a  grey,  nt  the  New-inn  at  liCigh,  in  the  parish 
of  flavaut;  tliat  they  came  to  the  New  Inn 
when  lie  tvas  there,  and  enquired  the  way  to 
Kast-Meon;  to  which  place  be  was  going  to 
direct  thein^  when  one  of  the  men,  who  bad  a 
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to  Rowland's  Cattle ;  they  weat  to  the  widow  of  the  men  wae  bloody  ;  he  bad  no  conver.- 

Paine'fl  at  thai  place,  and  called  for  a  dram  of  aation  with  Jackson,  further  than  that  Jackson 

rum ;  tho  priionera  were  not  there  at  first,  but  said  he  would  see  the  letter  which  was  ffoinie^ 

io  a  little  time  Jackson  came;  and  soon  after-  to  major  BatUoe,  and  Carter  be  believes  might 

wards  the  prisoner  Carter.    That  the  wjdow  say  so  too;  when  he  wanted  to  gro  away,  Jack- 

Paine  spoke  to  him  at  the  outer  door  before  son  would  not  suffer  him  to  go  through  the 

either  of  the  prisoners  came,  and  asked  him  if  room  where  the  two  men  were ;  that  Jackson 

be  knew  the  two  men,  and  said  she  was  afraid  told  him  if  he  had  a  mind  to  go,  he  might  go 

(bey  were  come  to  do  the  smugglers  some  mis-  through  the  garden  to  the  back  part  of  the 

chief,  and  tlMt  she  would  send  for  William  house ;  he  did  so,  and  found  his  horse  there, 

Jackaon ;  her  son  went  for  liiui,  and  he  soon  aud  went  away  ;  ho  could  not  say  why  Jade- 

4»me,  and  another  little  man  and  his  servant ;  son  refused  to  let  him  go  through  the  room, 

he  saw  one  Joseph  Southern  there  and  the  pri-  but  believed  it  was  for  fear  the  two  men  should 

«oner  Carter,  but  Carter  did  not  come  so  soon  go  away  with  him;  that  he  did  notonler  his 

«s  Jsekson ;  be  (the  witness)  stayed  there  till  horse  to  be  led  round  to  the  garden  himself; 

•even  o'clock  in  the  evening,  and  about  that  that  Gi>orge  Austen  and  he  went  away  toge- 

4ime  William  Jackson  struck  one  of  the  men  ther  upoh  his  horse,  and  that  Jackson  would 

in  the  face,  who  to  the  best  of  his  remembrance  see  the  letter  one  of  the  men  had  in  his  pocket, 

iiad  a  blue  coat  on;    they  ell  drank  pretty  and  the  witness  saw  the  direction  of  it,  which 

freely  from  one  o^dock,  and  he  was  drunk  and  was  to  William  Batline,  esq.  at  East  Manleu. 

irent  to  sleep,  and  the  two  men  were  fuddled  Being  cross-examined  by  the  prisoner  Car- 

and  went  to  sleep  in  the  little  room ;  that  about  ter,  whether  Carter  said  he  would  see  the  letter? 

«(|ven  o'dock  Jackson  went  into  the  room  and  Answered,  both  Carter  and  Jackson  said  so, 

waked  the  two  men,  and  when  they  came  out  and  that  Carter  did  say  he  would  see  the  letter 

of  tha  room,  it  was  that  Jackson  struck  one  of  that  was  pfoing  to  Mr.  Battine ;  that  he  (the 

them;  afVer  they  came  out,  the  two  men  went  witness)  did  not  onler  his  horse  to  be  carried 

away  with  Jadison  and  Carter,  and  one  Wil-  to  the  back  part  of  the  bouse ;  and  that  Carter 

liam  Steele,  and  £<lmuod  Richards ;  he  did  was  by  when  ha  was  told  by  Jackson,  that  if 

not  remember  tliat  they  were  forced  away,  and  he  had  a  mind  to  go,  his  horse  should  be  lad  to 

4lid  not  see  (hem  upon  the  hor«(^,  nor  did  he  the  back  part  of  the  house. 

•ereD  and  eight  o  clock.  j^^  ^  February  laat,  be  miv  Jeokes.  the  two 

Being  askcil,  whether  lie  saw  either  of  the  Austens,  and  two  other  men  on  the  road  coming 

men  produce  his  deputation,  or  hcanl  any  higii  from  Havant  towards  Rowland's  Castle,  one  of 

words  ?  them  had  a  blue  coat  on  and  rode  a  grey  horse ; 

Said  he  did  not ;  that  he  was  asleep  tlie  best  that  he  went  to  Rowland's  Castle  himself  thai 

part  of  the  Afiernoon ;  and  did  not  see  any  ill  day,  and  saw  Jenkes,  Austen,  and  the  same 

treatment,  but  that  one  blow  which  he  had  two  men  aitting  on  horseback  drinking  at  the 

mentioned,  and  did  not  observe  any  blood  about  widow  Paine's  door ;  he  stayed  there  best  part 

them  when  they  went  away.  of  an  hour,  and  saw  them  and  several  other 

n<                         •     I    » Ai               A   p  4U  persons  in  the  house ;  that  he  Miw  the  prisoners 

Being  cross-examined  at  the  nqnest  of  the  £^^^  ^„j  j^^,^^„'  i„  j,,^  ,,^^3^  Jj,j,3^  ^^ 

prisoners,  stayed  there ;  he  sat  down  and  drank  a  pint  of 

Said,  he  di<t  not  know  who  the  two  strangers  beer  by  the  kitchen  fire,  but  the  other  persons 

were,  but  they  were  the  same  persons  that  his  were  in  another  room;  that  he  saw  the  two 

brother  George  spoke  of,  and  liad  a  letter  for  meu  come  out  to  the  door  apd  go  in  again,  and 

Mr.  Battine  ;  that  one  of  them  had  a  blue  coat  one  of  them  had  an  handkerchief  over  hia 

on,  and  rode  upon  a  grey  horse,  and  the  other  eye,  and  there  was  blood  upon  it ;  that  he  met 

man  rode  upon  a  brownish  horse;  he  did  not  this  man  as  he  was  going  in,  and  heard  him 

see  the  direction  of  the  letter,  but  he  heard  it  say  to  Jackson,  **  1  am  the  king's  officer,  and 

read  by  Robert  Jenkes.  I  will  take  notice  of  you  that  struck  me.** 

Tj  I *   T    1.     j^  ^ I   on..*  u^ *««  That  Carter  was  not  present  when  this  wai 

™^    "^S^  i  ^It'^-j          ^?„f  .  T  ••«.  •»"  "« in  A*  «»«»i« ;  ♦•»«  «•"  "ho  .poke 

■nen  upon  the  Uth  of  Fdwna^Mt  at  the  ^    >      j    ^       ^.j  ,  pe'rcbmeni  in  his  hand 

New..nn  at  Leigh,  one  of  tbem  upon  a  Mackith  ^^      ^          y„  ^  ^l  j       ,^^  ,5^^^.^  ^^ 

bone,  the  other  upon  a  grey,  and  di«Hed  in  ,         .    ,^5    ,,^  ^  ,,^,^  hi„        ^^ 

ridtnr  coata ;  they  were  tlie  Bame  men  that  the  ^.  „  ,„  „,  u.,,:  '  _:,i. :» .  ,1,.,  u.  7,1..  _:> 

witn^  George  and   Thomas  Aualen  bad  «•'»?»•«'•  B»»»^« '»•*»' 5  »«»»•'«  (the  w,t. 

j!^Ae    »ui  *    __1  .._^t!!_^.    n     1    jT  nesi)  went  away  between  two  and  three  o'clock, 

spoke  of;  they  went  togrther  to  Rowiand'a  j'jjj        ^J^  ^,^  became  of  the  letter 

CasUe,  and  got  tbere  about  twelve  o'clodi  or  ^  j  ,^  ^^  ^^^^,     j,^,^„^„      ^^^^     • 

aometbingr  after,  and  went  into  a  bouse  tbere  "k.»  tl».J!r!Ifs»                       vi  v-.w.  kij 

which  was  kept  by  the  widow  Pain. ;  be  dki  ""^^^'Lkson  and  Carter  »ud  they 

not  hear  her  give  any  directions  to  send  for  any  JT  P'"^'"  "•'"*'•■""  "^  x^-twi  •««  m-«j 

body }  but  t£  pri«^  JacbsoD  and  Carter  "««"  "«*  "''  •""»  "y  '»"*^»~- 

0oon  came  thither;  he  slaved  there  abont  an  IFi/Ztom  Garret awore,  he  was  at  the  widow 

Loot  and  a  half,  and  whikt  ha  was  there  he  Paine's  on  the  14th  of  Febmarv  last,  about 

Mtaeeuy  abuae^  tr  obaarre  tbM  akher  fonro'clDokintheaftarBOoiit  and  ianr  the  pri- 
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p^t  coats  mod  boots  on,  most  of  tbeoi  vpoii 
thm  legs,  IS  if  they  were  just  fToing ;  he 
went  and  wsrtned  himself  by  the  kilctieo  fif% 
and  sat  down  by  Thomas  Aosteo,  whs  was 
then  ashiep ;  he  called  for  a  pint  of  beer,  and 
soon  after  be  heard  llie  stroke  of  a  wirip 
repeated  three  or  foar  times,  in  a  little  roam 
that  was  at  the  comer  of  the  kitchen,  bat  did 
not  see  who  vave  the  blows,  nor  who  received 
them;  that  he  afterwards  heard  a -strange 
rustling  of  |>eople,  more  than  befbie,  and  saw 
seren  or  eii^bt  men  come  into  the  kitcb«i ;  that 
he  knew  the  prisoners  Jackson  and  Carter,  and 
William  Steele,  Edmund  Richards,  and  twe 
tliat  went  by  the  names  of  Sam  and  Harry ; 
there  were  two  other  persons  there,  whom,  to 
bis  knoiJ^led^,  he  had  never  seen  before  nor 
since ;  and  could  give  no  account  of  them,  ner 
did  be  observe  bow  they  were  dreawd  ;  that 
soon  after  be  thought  he  heard  a  blow,  and  he 
saw  Jackson  in  a  moving  posture,  as  if  he  had 
just  given  a  blow,  and  was  drawing  up  hia  arm 
in  a  proper  form,  as  if  he  was  goinff  to  give 
another ;  but  William  Faine  stepped  op,  and 
called  him  fool  and  blockhead  for  so  doing; 
u|)on  which  he  sunk  his  arm,  and  did  not  1^ 
have  in  the  like  manner  any  more,  iu  his  Mgfat ; 
that  just  as  they  were  going  out  of  diMNv,  Jack- 
son turned  round,  witli  a  pistol  in  bis  hand,  and 
asked  for  a  belt,  strap,  or  string,  but  oobody 
gave  him  either,  and  he  put  bis  pistol  into  his 
great-coat  pocket,  and  went  away  with  the 
rest ;  that  by  the  trampling  of  horses  be  aap- 
poscd  they  all  went  on  horseback,  but  which 
way  he  knew  not ;  it  was  between  aevco 
and  eight  o'clock,  as  nigh  as  he  could  gpMSs, 
when  they  went  off;  he  did  not  hear  any  con- 
versation about  one  of  the  strangers  being  the 
king's  officer,  nor  did  see  the  blow  given,  nor 
the  |)erson  to  whom  the  other  blow  was  going 
to  be  given. 

The  prisoners  would  not  aisk  him  any  ques- 
tions. 
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toners  Jackson  and  Carter  and  two  strangers 
there ;  that  one  of  them  who  had  a  blue  coat 
on  had  received  a  stroke  upon  his  cheek,  and 
the  blood  ran  down  it;  that  just  as  he  came  in, 
this  man  was  standing  up  by  the  back  of  a 
chair,  and  Jackson  stood  by  hnn,  and  he  hesrd 
Jackson  say,  *<  That  for  a  quartern  of  gin  he 
would  serve  him  so  again,"  by  which  the  wit- 
ness understood  that  JackHon  had  struck  him 
before ;  he  did  not  hear  the  man  say  he  was 
the  king's  officer,  but  he  heard  Jackson  say, 
<*  You  a  king's  officer !  I'll  make  you  a  king's 
officer,  and  that  you  shall  know."  That  when 
he  went  away,  he  lef^  them  all  there. 

The  prisoners  woukl  not  ask  him  any  ques- 
tions. 

William  Lamb  deposed,  That  he  went  to 
the  widow  Paine's,  at  Itowland's  Castle,  on  the 
14th  of  February  last,  about  four  in  the  after- 
noon, and  found  Jackson  and  Carter  there ; 
that  before  he  went,  he  saw  one  of  the  widow 
Paine's  sons  call  Carter  aside,  at  his  house  at 
West-Bourne ;  that  there  were  several  other 
people  there  in  another  room,  amongst  whom 
were  Thomas  Austen,  and  two  men  that  were 
ttrangers  to  him,  one  of  whom  had  on  a  blue 
gaberdine:  the  two  men,  he  understood,  were 
^ing  with  a  letter  to  Mr.  Battine ;  he  saw  no 
ill  treatment  during  the  little  time  he  stayed 
there;  that  Edmund  Richards,  one  of  the 
company,  pulled  out  a  pistol,  and  said,  "  That 
whoever  should  discover  any  thing  that  passed 
at  that  house,  he  would  bk>w  his  brains  out." 
Jackson  and  Carter  were  not  in  the  room  when 
these  words  were  spoken,  as  he  believes.  He 
saw  the  roan  in  the  blue  gaberdine  null  a  pareh- 
ment  out  of  his  pocket,  and  heard  him  tell  the 
people  he  was  the  king's  othcer :  his  wig  was 
then  off,  antl  there  was  blooil  upon  bis  cheek ; 
that  he  saw  a  letter,  which  he  understood  to  be 
going  to  Mr.  Battine;  one  Kelly,  and  the  pri- 
soner Carter,  had  it  in  their  haiids,  hut  he  did 
not  know  how  they  came  by  it ;  he  did  not  see 
the  directions  of  the  letter ;  he  observed  it  was 
broke  o|)en  when  he  saw  it  in  the  hands  of 
Carter  and  Kelly ;  and  he  understood,  by  the 
discourse  of  the  company,  that  it  was  a  letter 
■  which  tlie  two  strangers  were  to  carry  to  Mr. 
Battine,  but  he  never  heard  it  read. 

The  prisoners  Carter  and  Jackson  would  not 
ask  him  any  questions. 

Richard  Kent  deposed.  That  he  was  at  the 
widow  Paine's  on  the  Uth  of  February  last ; 
and  that  Edmund  Itichards  told  him,  that  if 
he  spoke  a  word  of  what  he  had  heard  or  seen 
there,  he  would  shoot  him  through  the  body  ; 
but  Jackson  and  Carter  were  not  in  the  room 
when  Richards  said  this. 

George  Poa/e  deposed,  That  he  was  at  Row- 
land's Castle,  on  Sunday  the  14th  of  February 
last,  about  seven  o'clock  in  the  evening,  or 
ailer,  and  saw  nine  men  there,  and  that  the  pri- 
soners, Jackson  and  Carter,  were  two  of  them ; 
lie  stayed  there  about  half  an  hour,  and  as  soon 
AS  he  catne  in,  be  saw  four  or  five  men  with 


John  Raiu  deposed.  That  on  Sunday,  the 
Uth  of  February,  he  was  at  Rowland's  Castle, 
betwet^n  twelve  and  one  o'clock  at  iiooo  ;  tbat 
when  he  came  there  he  found  Edmund  Ri- 
chards, William  Steele,  the  prisonen  Carter 
and  Jackson,  and  Little  Sam,  Richard  KeHy, 
Jackson's  wife,  and  Galley  and  Chater ;  he 
saw  Jackson  take  Chater  to  the  door,  and  heard 
him  ask  him  if  he  knew  an^  thing  of  Dimer; 
and  Chater  answered  he  did,  and  was  oUiccd 
t6  go  and  speak  against  him  ;  that  Galley  ttMO 
went  out  to  keep  Chater  from  taildng  to  Jack- 
son; whereupon  Jackson  knocked  Galley  down 
with  bis  fist ;  that  Galley  came  in  affam,  and 
soon  af^  Jackson  and  Carter.  When  they 
were  all  come  in,  he  (the  witness)  with  thewi* 
soners  Jackson  and  Carter,  and  Edmmid  Ri- 
chards, went  into  the  back  room;  that  thoe 
they  enquired  of  Jackson  what  he  had  got  out 
of  the  shoemaker  (meaning  DaaM  Chater) ; 
that  Jackson  infbmied  them,  that  Chaier  aaid 
he  knew  Diiiicr,  and  waioUiged  to  eooia  in  aa 
awitnen  againit  him}  thet  tlwii  thqr^BB- 
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«ulted  what  to  do  irith  thfetn  (Cfaater  and  Gal- 
ley) ;  tb'n  was  about  three  o'clock  in  the  after- 
noon :  they  first  proposed  to  carry  them  to 
eonie  secare  place,  where  they  might  be  taken 
care  of  till  they  had  anonportunity  of  carry  inj^r 
them  over  to  France ;  that  when  this  proposi- 
tion was  made,  the  prisoners,  Jackson  and 
Carter,  and  llichards,  ^nd  himself  were  pre- 
■ent ;  and  this  resolution  was  taken  to  send 
tbem  out  of  the  way,  that  Chater  should  not 
appear  agsiost  Dimer  ;  and  aAerwards  it  was 
agreed  to  letch  a  horse,  and  carry  them  away : 
that  Galley  and  Chater  appeared  very  uneasy, 
and  wanted  to  be  ^one ;  and  thereupon  Jack- 
I's  wife,  to  pacify  them,  told  them  that  she 


son' 


lived  at  major  Battine's,  and  her  liorse  was 
gone  for,  and  as  soon  as  it  came  she  would 
shew  them  the  way  to  Mr.  Battine's ;  that  he 
<the  witnew)  then  went  to  Chichester,  aud  saw 
DO  more  of  them  that  night 

Being  cross-examinol,  at  the  request  of  the 
defendant's  counsel,  said,  at  this  consultation 
there  was  nothing  mentkined  but  the  securing 
tbem,  in  onler  to  carry  them  to  France. 

This  witness  having  gone  thus  far  in  his  evi- 
dence, was  set  by  for  the  present;  the  Counsel 
for  the  Crown  declaring  that  they  would  call 
him  again,  to  gite  an  account  of  what  passed 
on  the  17th,  after  they  had  examined  the  next 
witness. 

William  S/ff/e  deposed.  That  he  was  at  the 
widow  Fame's  on  Sunday  the  14thof  February ; 
that  the  prisoner  Jackson,  Little  Sara,  one 
Kelly,  and  two  men  more,  and  Jackson's  wife, 
were  there  when  he  came,  which  was  about 
two  o'clock  in  the  afternoon,  and  soon  after- 
wards Little  Harry,  the  prisoner  Carter,  Ed- 
mund Hicharda,  John  Raiss,  and  Carter's  wife, 
came  thither ;  he  did  not  know  how  Carter 
or  Jackson  came  to  he  there,  but  the  widow 
Paine's  son  came  and  called  him  (the  witness) 
out,  and  said  he  must  go  to  the  Castle,  for  there 
were  two  men  come  to  swear  against  the  shep- 
herd, meaning  John  Dimer;  that  when  be 
came  in  they  were  iu  general  sober,  as  far  as  he 
saw,  but  they  sat  drinking  tM^ether  about  two 
hours ;  that  Jackson  took  Chater  out  of  the 
house,  to  examine  him  about  Dimer,  and  after 
they  had  been  out  aoine  time.  Galley  went  out 
to  tbem,  but  soon  returned,  and  said  Jackson 
bad  knocked  him  down ;  the  witness  saw  be 
was  bloody  all  down  the  left  cheek ;  that  Jack- 
son was  not  in  the  room  when  Galley  came  in, 
but  came  in  with  Carter  a  little  time  afterwards ; 
that  then  Galley,  addressing  himself  to  Jack- 
son, said  he  did  not  know  any  occasion  Jackson 
bad  to  use  him  in  that  manner,  and  that  he 
should  remember  it,  and  took  down  his  name 
in  Jackson's  presence.  Galley  likewise  saki 
fie  was  an  officer,  and  shewed  ms  deputation  to 
the  people  that  were  in  the  room ;  the  company 
continued  drinking  till  Galley  and  Chater  were 
quite  fuddled,  and  went  into  a  little  inner  room 
to  sleep  ;  this  vraa  about  ftwr  or  five  o'clock, 
and  they  continued  in  the  little  room  two  or 
ibre«honri$  tharcatof  tlltoolopulyl•tdrtllk- 
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ing  all  the  while,  consulting  what  to  do  with 
Galley  and  Chater.  The  prisoners,  Jackson 
and  Carter,  and  LiUle  Sam,  Little  Harry, 
Richards,  and  the  witness,  were  at  this  consnU 
tation.  It  was  proposed  to  put  them  (Galley 
and  Chater)  out  of  the  way,  because  they  shoulcl 
not  appear  against  the  shepherd,  meaning 
Dimer,  and  it  was  proposed  to  throw  them  into 
the  well,  in  the  horse- pasture,  about  half  a  mile 
«from  Rowland's  Castle,  but  it  was  thought  not 
convenient  to  put  them  into  a  well  so  near,  for 
fear  of  a  discovery  ;  it  was  then  proposed  to 
join,  and  each  man  to  allow  them  three-pence 
a  weck«  and  to  keep  them  in  some  secret  place 
till  they  saw  what  became  of  Dimer,  and  at 
Dim^  waa  served,  so  these  two  people  (Chater 
and  Galley)  were  to  be  served ;  this  was  talked 
of  while  Chater  and  Galley  were  asleep,  and 
there  was  no  other  proposal  made,  as  he  beard. 
But  while  they  were  talking  these  things,  the 
wives  of  Carter  and  Jackson  said  it  was  no  mat- 
ter what  became  of  them  (Galley  and  Chater), 
or  what  was  done  to  them ;  they  ou^ht  to  be 
hanged,  for  they  were  come  to  rum  them, 
meaning  the  smugglers :  that  about  sevea 
o'clock  Carter  and  Jackson  went  into  the  inner 
room,  and  waked-  Galley  and  Chater,  and 
brought  them  out  of  the  room,  very  bloody  and 
very  drunk ;  he  did  not  see  what  jiassed  in  the 
room,  but  was  sure  they  did  not  go  in  so  bloody  ; 
and  be  believed  Jackson  and  Carter  had  kicked 
aud  spurred  them ;  they  set  Galley  the  officer 
upon  a  brown  or  black  horse,  and  Chater  up 
behind  him ;  Jackson,  Carter,  and  Richards, 
put  tbem  on  horse-back  and  tied  their  legs 
under  the  horse's  belly,  and  also  tied  their  lege 
together ;  they  then  tied  a  line  to  the  bridle, 
ai^  he  (the  witness)  got  upon  a  grey  horse  ana 
led  them  along ;  that  just  after  they  turned 
round  the  comer  about  twenty  or  thirty  yards 
from  the  house,  Jackson  cried  out,  Whip  tbeuif 
lick  them  dogs,  cut  them ;  it  was  then  dark 
and  the  company  whipped  and  lashed  theaa 
with  their  horse-whips,  some  on  one  side  and 
some  on  the  other,  with  great  violence  on  the 
face  and  head  and  other  parts  of  the  body,  and 
continued  doing  so  while  they  rode  about  half  a 
mile  to  a  place  called  Wood's  Ashes;  that 
there  they  alighted,  and  Little  8a  in  gave  all 
the  company  a  dram  or  two,  but  none  to  Galley 
and  Chater ;  that  as  soon  as  they  were  mounted 
again  Jackson  and,Carter  cried  out,  Damn  tbem, 
lick  them,  whip  tbem ;  and  they  were  whipped 
as  before  for  about  a  mile  further,  and  then 
they  fell  down  under  the  horse's  belly  with 
their  beads  upon  the  ground,  and  their  legs 
over  the  saddle ;  they  were  immediately  set  up 
again,  and  their  legs  tied  together  in  the  same 
posture ;  and  the  company  went  on  whipping 
them  as  before,  till  they  came  to  a  place  call^ 
Goodthrougb  Dean,  which  was  about  half  a 
mile  further ;  they  were  beat  very  much,  and 
in  the  judgment  of  the  witness,  it  was  almost 
impossible  they  should  sit  their  horses ;  when 
they  came  to  Dean,  aomebody  of  the  company 
pidled  out  a  pistol,  awl  said,  he  would  shoot 
them  (Galley  and  Chater)  through  the  bead 
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if  tlicy  made  any  iioise  wbiUt  they  w  cut  tliroiigh 
tliu  villaj^e  ;  hecuuld  Dot  tell  who  it  i^as  tbat 
llireateiictl  to  tlntot  the  in,  but  a|i|irebeiMl8  it  wai 
done  fur  tear  I  he  |»ri)|il«;  hi  the  villaj^e  KhuiiiU 
hear  tkciu  ;  they  ueitt  oo  hul  a  foot  jiace,  ami 
alter  they  j^ot  thioui^h  l)eau,  tiiey  uere  wbi|)- 
pdi  afi[aiD  ah  liLftire ;  ami  when  thoy  came  near 
a  plnoe  called  Idsworili,  they  it'll  duuii  again 
under  the  liorse^s  belly,  and  thin  some  of  tlie 
company  Umsed  ihtni,  anti  set  up  the  oflioer 
((jjallcy)  hchtod  him  (die  wiuipss,)  and  Chatcr 
behind*  LittK?  Sam,  and  in  this  manner  they 
proceeded  towards  lady  llnit  park,  which  la 
near  three  miles  from  hUworth,  whippiii;; 
Galley  and  Chater  as  before ;  hul  the  lashe* 
ol' their  whips  faUioi|^  upon  the  wiinesM,  as  be 
hat  bil'ure  Galley,  be  (the  witness)  could  not 
bear  the  strokes,  and  therefore  they  left  oil' 
wUi{i(iing  Galley  in  that  maoner;  Galley  sat 
u;*(Mi  I  lie  horse  till  they  ii^ot  to  ltul\  ilolt  |*ark, 
and  I lun  beiuy^  faint  and  tired  with  riding,  be 
got  down,  and  Carter  and  Jajkson  took  liim 
one  hy  the  arms  and  the  other  by  tht  legs,  and 
caiviul  him  towards  a  well  hy  the  side  of  lad 
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111 'It  piuk ;  that  Jackson  said  to  Carter,  '*  \Ve 
will  iliiow  hiin  into  the  well  ;*'  to  which  Car- 
Ut  replied,  wiiji  all  his  heart,  and  Galley 
seemed  iiiiiilTereut  what  they  did  with  him ; 
but  some  of  the  company  saying  it  was  pity 
to  tiaow  bim  into  the  well,  Jackson  and  Carter 
set  him  up  iiehiud  the  witness  again,  and 
Chater  « as  still  behind  Utile  8aui ;  they  went 
on  in  this  manner  till  they  came  to  go  down  a 
bill,  when  Galley  was  faint  and  tired,and  could 
Dot  ride  any  further,  and  got  down  tiiere ;  upon 
whieh  Carter  and  Jackson  laid  bim  on  a  horse 
|}elorc  K<luiund  Uichards,  with  bis  belly  upon 
the  pummel  of  the  saddle,  they  laid  bim  across 
the  hui-se,  because  he  was  so  bad  that  they 
could  not  contrive  to  carry  htm  in  any  other 
manner,  and  they  carried  him  so  for  about  a 
mile  and  a  half  from  the  well ;  that  then 
Uichanls  biin^r  tired  of  huldiupf  him,  let 
bim  down  hy  the  side  of  the  horse;  and 
Carter  and  Jucksun  put  him  upon  the  grey 
bor^eUiat  \n\  (the  witness)  was  upon,  and  the 
witness  got  oif;  they  set  him  up,  his  leg^s 
across  the  saddle,  ami  his  body  laj^  over  the 
horse's  mane;  thut  in  this  posture,  Jackson 
beld  bim  on ;  he  did  not  remember  that  any 
body  else  held  him  at  that  time;  that  they 
went  uu  ibr  about  half  a  mile  in  this  manner, 
Galley  crying  out  vehemently  all  the  tune, 
*«  Barbarous  usage,  for  G(hVa  sake  shoot  mc 
tlirough  the  head  or  through  the  body;*'  he 
(ilie  witness)  thought  Jackson  was  at  this  time 
pinching  bim  byl  the  privy  parts,  for  there 
were  no  blows  given  when  be  cried  so;  that 
Chatcr  was  still  with  the  company'  behind 
Little  Sam,  and  thev  went  on  for  about  two 
miles  and  a  half  further,  the  company  holding 
Galley  by  turns  on  the  horse,  till  thry  came  to 
a  dirty  lane ;  at  this  place,  Carter  and  Jackson 
rode  forwards,  and  bid  the  rest  of  the  company 
•tup  at  the  swing-gate  beyond  the  water,  till 
they  should  return;  Jackson  and  Carter  came 
to  them  again  at  the  swiog-gate,  and  lold  them, 


I 


that  the  man  of  the  honse,  whither  they  went, 
was  ill,  and  tliat  they  could  not  go  thither ;  by 
whii:h  h(f  understood  that  they  had  been  in  the 
ueighbuurhotHl  to  ifi't  entcrtainiiicut.  It  was 
then  pro|io8ed  to  go  (iirward  to  the  Itouse  of 
one  ScardeGeld  ;  and  Little  Harry  tied  GalWy 
with  a  cord,  and  got  up  ou  horseback  behind 
him,  in  order  to  hold  him  up  on  the  horse,  ami 
thev  weut  on  till  tbey  came  to  a  gravelly  knap 
in  the  road  ;  at  this  plsee  Galley  cried  out,  ^'  I 
shall  fall,  1  shall  fall ;"  u  hereupon  LiUle  Marry 
said,  *'  JJanui  you,  then  fall,"  and  gave  bim 
a  push,  and  CS alley  fell  do«vn  and  gave  a  apirt, 
and  never  spukc  a  word  more ;  he  (the  witness) 
believed  bis  lu'ck  was  broke  hy  the  tail ;  tb;it 
tlien  they  put  him  upon  the  horse  Cgoiit,  and 
went  away  for  llaike,  to  the  sign  of  the  Ued- 
Liou,  which  was  kept  by  >\  liiiam  Scardetield  ; 
tbat  Chater  was  behind  Little  Saiii,  and  was 
rarriifl  to  ScardcGekl's  house,  and  was  Tery 
bloody  when  they  came  to  Scardefield'a ;  that 
Jackson  and  LittU  Harry  went  irom  Scarde- 
iieki's  with  Chater  about  three  o'clock  iu  the 
morning ;  and  Jackson  afterwards  returotd  to 
Scardeneld*8,  and  said  he  bad  \ek\  Chater  at  old 
Mills's  house,  and  that  Littje  Harry  was  \et\ 
to  look  after  him  that  be  might  not  escape ; 
this  was  Monday  the  15th  of  February,  aad 
tliey  remained  all  tbat  day  at  Scardefield's 
house;  that  the  prisoner,  Uichard  Mills  the 
younger,  was  there  on  that  day  ;  and  anon 
bearing  from  Carter  and  Jackson  that  they  had 
passed  by  a  precipice  of  about  thirty  feet  deep, 
when  they  bad  Chater  with  them,  he  said,  "If 
I  had  been  tliere,  I  would  lui? e  called  a  council 
of  war  on  the  spot,  and  he  (Chater)  should 
have  gone  no  further;"  or  to  that  effect 
That  two  or  three  days  afterwards  the  com- 
pany met  at  8cardeneld's  agaiu,  to  coosuit 
what  to  do  with  Chater;  that  the  prisoners 
John  Uaiss,  Carter,  and  Jackson,  the  prisoner 
Richard  Mills  the  younger,  a  son  of  the  pri- 
soner Richard  Mills  the  elder,  Thomas  Willis, 
John  Mills,  another  son  of  old  Mills,  the  pri- 
soners Tapner,  Cobby,  and  Hammond,  and 
Thomas  Stringer,  Edmund  Richards,  and  Da- 
niel Perrier,  and  he,  (the  witness)  were  there 
consulting  what  to  do  with  Chatcr ;  and  John 
Mills  proposed  to  take  him  out,  and  load  a  gun, 
and  tie  a  string  to  the  trigger,  and  place  him 
(Chater)  against  the  gun,  and  that  they  should 
all  of  them  pull  the  string,  to  involve  every  one 
of  them  iu  the  same  degree  of  guilt ;  but  this 
proposal  was  not  agreed  to.  Then  Jackson 
and  Carter  proposecTto  carry  him  back  to  the 
well,  and  to  murder  him  there,  which  was 
ajjrced  to  by  all  the  company ;  but  Richard 
Mills  the  younger  and  John  Mills  said,  they 
could  not  go  with  them  to  the  well  because 
they  had  no  horses ;  and  as  it  was  in  their  (the 
other  persons)  way  home,  they  might  do  it  as 
well  without  them  ;  and  so  it  was  concluded  to 
murder  Chater,  aud  then  to  throw  him  into  the 
well ;  that  in  the  evening  they  went  away  fitMB 
Raike  to  the  house  of  the  prisover  Ricbacd 
Mills  the  elder,  and  found  Chater  in  a  back 
skeeling,  or  out-housey  run  up  at  the  back  of 
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Hilh'is  lionw,  fi  jAttt  Hiey  niual);  pat  Im-r  in  ; 
be  wai  ehainetl  wilh  an  iron  chum,  abotn  thm 
yanlii  long:,  lo  >  brnnt  Ihal  nenl  ■«««  Ibe 
■kpeliii^,  alioDl  «3  hlg;li  as  his  hnul ;  that 
('haUT  IM1  bluciljr  about  the  heaJ,  and  had  a 
cut  upon  imeofliiicj'ui,  biil  hecnulil  «ee  »itb 
h;  that  Ihe  priwiner,  Bichard  Mills  the  elder, 
wa«  at  home  himcelf,  and  fetched  out  bread 
and  cheese  for  Ihem  to  eat,  aail  ^re  thera 
driok,  aiiil  rehired  ihem,  aoil  made  them  wel- 
come ;  ihat  ihe  house  is  a  private  home,  DO  inn 
or  ale-house;  that  titey  all  of  them  went  to 
■nd  again  between  the  (ioofie  and  tha  skeeling, 
•od  llrat  tlie  prikuner,  llichard  Mills  the  cidrr, 
waa  ai  hume  all  ifat:  while;  that  the  priaoDer 
Tapner  pulled  out  aclaap  Icnife  and  opened  it, 
and  KnoK  to  Chaler  "  that  knife  sbonld  be  liis 
hulcher,"  and  cut  him  over  both  his  ej'es,  and 
down  his  roretiead,  an  that  he  Med  to  a  ^real 
d^ee.     He  was  ordered  by  aome  of  the  com- 

tany  to  My  his  |irayers,  for  ihey  wer«  come  to 
ill  him,  nod  kill  liim  they  wouhl ;  that  Tap- 
ner  aaid  this,  ami  some  of  Ihe  compeny  were 
then  in  the  skedtog',  and  the  real  of  them  were 
In  the  house,  bat  m>  one  interiioBed  to  inre  his 
life ;  that  he  (the  wilneM)  wm  in  the  sktelin^, 
when  Chaler  was  aririMd  to  say  his  urayers, 
and  was  cut,  and  Ihat  Chater  waa  chained  fay 
the  le;  at  that  time.  When  tbey  had  kept 
him  there  as  long  as  they  thought  fll,  aorae- 
boriy  ef  the  company  unlocked  the  chain,  and 
•el  him  on  horseback,  and  John  Raise,  Ed- 
mnml  Itichaitls,  Little  Harry,  Ultle  Bam,  the 
prisoner  Tapner,  Tlioma*  Kirln^,  the  pri- 
aoners  Cobby  and  Hantmond,  Lillle  Daniel, 
Ihe  priaonera  Jackson,  Carter,  and  the  wilnera, 
Bet  o«  with  him  for  lady  Holt  park,  to  carry 
him  dnwn  lo  the  well ;  that  when  they  rame 
to  a  place  called  Hartiug,  Bicharils,  Ijiltle 
Kerry,  and  little  Sam,  went  back  ;  and  when 
the  PMt  came  to  Ihe  while  gale  by  lady  Holt 
jnrk,  Carter  and  Jackson  left  them,  but  first 
luld  them  Ifaey  mnal  keep  alnng  a  little  further, 
and  they  couM  not  miss  the  well ;  that  it  was 
■bout  900  yards  fiirther,  ami  Ihat  there  were 
aome  pales  on  the  right  hand  of  it ;  that  there 
wen  pales  round  the  welt.  They  went  on, 
found  the  well  by  the  dirpclion  Carter  and 
Jachtoa  had  ginn  thvni,  and  carried  Chatrr 
with  tbem  ;  that  then  Tapner,  Stringtr,  and 
Cohby  (fot  off  their  horses,  and  Tupner  pulled 
a  OM  onl  of  hn  pocket,  and  put  it  aWut 
Chafer's  neck,  and  leil  lilm  lowania  the  ii'etl. 
Chaler  seeing  two  or  tliree  pales  dnwn,  said  he 
could  get  throu^,  but  Tapner  said,  "  No,  you 
ahall  get  orer,"  and  he  did  ao,  with  the  rope 
abool  bis  neck  ;  ihey  then  put  him  Into  the 
weH,  and  han^d  him,  winding  the  rope  rnund 
Itie  rails,  and  hb  boily  hung  down  in  the  mouth 
of  the  welt  for  about  aqoarler  of  an  hour;  and 


■ml  Tapner  let  Ihe  rope  tro,  and  down  fell  (he 
body  into  the  well  hcad-tbrcmost;  that  they 
Majed  there  seme  lime.aad  one  of  the  company 
said  bethought  be  heard  him  bicaihe  in  the 
arcfl ;  npM  irhkh  Ihey  got  •  pnt  or  two,  RDd 
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llirCM  ihem  into  the  well  upon  him,  and  there 
tlipy  lell  him.  « 

The  priMaer,  Ilichard  5IiUa  Ihe  cider,  said, 
he  never  beard  any  talk  rixiiit  the  man's  being 
to  lie  billed,  and  that  be  decired  the  peopla 
would  take  him  away,  aod  aaid  ha  wwild  not 
have  liim  murdered. 

Steele,  the  wilneai,  being  cro^is- examined  aa 
to  this,  said.  He  never  heard  the  prisoner  sa« 
he  would  not  bate  them  munler  the  inau ;  and 
added,  to  be  sure  he  most  hear  them  talk  of 
mnrdcl'iDg  him,  while  they  were  at  Lid  house. 

John  Raiu,  being  called  again,  said,  TliBt 
after  he  had  lefl  tlie  eampany  at  ihe  ftidow 
Faine's,  on  Ihe  Utii  of  February,  as  mentioned 
in  the  former  part  of  bia  evidence,  be  met  soma 
of  tbesaniecomimny,  and  others,  on  tl>e  Wed- 
nesday evening  tollowirff,  being  the  17lb  of 
February,  at  Scarde field's,  at  Kaiba ;  that  tb« 

JrisiifierH,  Richard  Mills  Ihe  yonnger.  Carter, 
ackaon,  Tapnt^r,  Cobby,  and  HatunMind,  with 
Steele,  Richards,  Little  Sam,  Uaniel  Perrier, 
Juhn  Mills,  and  Tbomss  Willis,  were  there; 
and  it  was  proposed  at  ihat  meeting  to  murder 
Chater.  He  could  not  say  who  first  made  the 
projioaal,  hnt,  to  the  best  of  his  knawledgp,  it 
waseilberCarteror  Jackaon,  and  it  was  agreed 
to  by  alt  (he  company  ;  it  was  not  then  resolf- 
ed  how  it  waa  id  be  done,  bnl  only  in  general, 
Ihat  he  was  to  be  mordered,  and  thrown  into  a 
well ;  that  they  went  to  the  bouse  of  tlie  pri- 
soner, Richard  Mills  tb«  elder,  to  join  Link 
Harry,  who  was  left  there  to  take  care  of 
Chater,  and  fonnd  Chater  chained  by  the  leg 
opoD  lonM  turf  ia  a  skeeling ,  at  the  bachsida 
of  the  bouae;  that  lbs  prisoner,  Richard  Mills 
Ihe  elder,  was  al  home,  and  ordered  his  house  ■ 
keeper  to  fetch  bread  and  cheese,  aiiil  some 
housbold  beer,  for  any  of  them  to  eat  and  drink 
that  would,  and  believes  Mills  know  ibat  they 
came  for  Chater ;  that  Tapner  and  Cobby  were 
very  eanteel  lo  go  and  sec  Chaler ;  and  Tap- 
ner bariug  bis  knife  in  liis  hand  said,  "  This 
knife  ahall  be  his  butcher;"  that  IhereDpon 
Ihe  prisoner,  Richard  Mill*  the  elder,  said, 
"  Pray  do  not  murder  liiio  here,  but  carry  him 
somewhere  else  hefbra  you  dn  it  ;"  that  old 
Mdlssaid  this,  upon  seeing  thatTapnur  had 
his  knife  in  his  hand,  and  hearing  him  declare 
it  vliould  be  his  (Chatcr's)  butcher ;  that  tbey 
then  went  out  into  Ihe  skeeling,  and  found 
Chater  sitting  upon  some  heath  or  turf,  and 
Tapner  ordered  him  tossy  his  prayers:  whila 
he  was  repeatiug  the  Lord's  Prajer,  Tapner 
cut  him  over  the  lace  witli  his  kuile,  and  Cobby 
stood  by,  kicking  him  and  damoiog  him. 
This  too  was  whilst  the  poor  mau  was  saying 
the  Lord's  Prayer.  That  Chater  asked  tliem 
what  was  hecoine  of  Galley  ?  and  they  told 
hiiu  he  Mas  murdered,  and  that  they  were 
come  to  murder  him.  Upon  which  Chater 
earnesly  begged  to  lire  another  day.  That 
Cobby  asked  him  his  name,  and  whether  h« 
had  not  formerly  done  harvest-work  at  Selsea  f 
To  which  he  answered.  That  his  name  waa 
Daniel  Chater,  and  that  ba  bad  barrelled  at 
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Selsea,  and  there  he  heeame  acquaioted  with 
Dimer.  Cobby  and  Tapoer  asked  him  what 
Ihev  had  ted  him  with  at  old  BlilU't,  and  he 
aatd  pease  potta(ce ;  that  Little  Harry  unlocked 
the  horse- lock,  that  was  on  his  (ChaterV)  le^, 
and  Tapne r,  Cobby,  and  Strinf^er,  brouv:ht  him 
,  out  of  the  ekeelinfjf,  and  set  him  upon  Tapner*8 
mare,  iu  order  to  carry  him  to  the  well,  to  be 
there  murdered,  and  thrown  in  ;  and  that  all 
the  company  knew,  at«that  time,  what  was  to 
be  done  with  him ;  that  they  rid  about  three 
miles  towards  the  well,  and  sometimes  whipped 
Chater  with  their  horsewhips :  and  Tapner  ob- 
serring  that  he  bled,  swore,  if  he  blooded  his 
fTapner's)  saddle,  he  would  whip  him  again. 
When  they  came  to  Hartin^,  Carter,  Jac^Mn, 
Richards,  Little  Sam,  Little  Harry,  and  Steele, 
nid,  **  We  have  done  our  parts,  and  you 
(meaning  the  rest  of  the  company)  shall  do 
yours."  By  which  they  meant,  as  he  t<iok  it, 
that  they  had  murdered  Galley,  and  that  the 
rest  should  murder  Chater;  and  Richards, 
Little  Sam,  and  Little  Harry,  slopped  there, 
and  did  not  accompany  them  any  fiirther ;  the 
rest  went  on  towards  the  well ;  but  Carter  and 
Jackson  stopped  before  they  came  to  it,  and 
told  them  the  well  was  a  little  further  off,  de- 
scribing it  to  them,  and  told  them  tliey  could 
not  miss  finding  it,  and  there  left  them  ;  that 
he  (the  witness)  and  Tapuer,  Cobby,  Stringer, 
Hammond,  Perryer,  and  Steele,  came  to  the 
well,  got  off  their  horses,  and  took  Chater  off 
his  horse,  the  witness  was  not  certain  which, 
and  either  Tapner  or  Cobby  put  a  cord  round 
his  neck  ;  that  there  was  a  shord  in  the  pales 
about  the  well ;  and  he  heard  Chater  say  he 
could  get  through  there;  but  Cobby  said, 
**  Damn  you,  no~,  you  shall  not,  yon  shall  get 
over ;"  that  Tapuer  wound  the  cord  round  the 
pales,  nu\\  Chater  being  put  into  the  mouth  of 
the  Mcll,  hung  by  the  neck  for  about  a  quarter 
of  an  hour,  and  then  they  loosened  the  rope, 
and  turned  the  body,  tbut  it  fell  into  the  well 
head-lbremost.  They  staid  there  till  some  of 
the  company  thought  they  heard  him  breathe, 
and  then  went  to  get  a  rope  at  lady  Holt  park, 
to  go  down  into  the  well  to  murder  him  quite, 
hut  met  Jackson  and  C-arter  at  lady  Holt  park, 
who  told  them  there  was  a  long*  ladder ;  but 
they  could  not  rear  the  ladder,  and  so  got  some 
posts,  and  threw  them  down  into  the  well. 

The  prisoner,  Haminondy  desired  the  witness 
might  be  asked,  Whether,  when  they  were  at 
eld  Mills^s,  he  did  not  offer  to  ride  away,  and 
make  a  discovery ;  but  was  prevented  by  the 
company  P 

Raiw  said  he  never  heard  him  say  any  thing 
about  it ;  but  some  of  the  company  did  threaten 
any  of  the  rest  who  should  refuse  to  go  to  the 
murder  of  Chater. 

Ann  Pescod  deposed,  That  two  men  came 
to  her  father's  on  the  1  jlh  of  February,  about 
one  or  two  o'clock  in  the  morning,  and  called 
for  Thomas  Pescod  her  father ;  lliat  she  asked 
one  of  them  his  name,  and  he  said  it  was  Wil- 
liam Jackson :  Her  father,  who  wu  thea  very 


ill,  taid  thej  might  conte  is  if  the j  wq«U; 
that  Jackson  did  come  io,  and  asked  if  they 
couki  not  abide  iu  the  House  wme  time  ;  to 
which  she  answered.  No,  because  her  lather 
was  ill ;  and  thereupon  Jackaou  turned  to  the 
other  man,  and  said.  We  cannot  think  of 
abidinif  here,  as  the  man  is  so  ill,  and  lo  they 
went  away.  She  saw  that  Jackson's  band  was 
bkxNly. 

William  Scardeficld  deposed,  Tbnt  be  kept 
the  Red  Lyou  at  Raike,  iq  the  parish  of  Ro- 
gate,  and  that  in  the  night,  between  tbe  14th 
and    15th   of  Febnuu>y    last,  tbe    nrisoners 
Jackson  and  Carter,  with  Steele<and  Kicliards, 
came  to  his  house,  and  called  oat  to  him, 
**  For  God's  sake  get  up,  and  let  as  in !"  That 
he  let  them  in,  and  lighted  a  candle,  and  saw 
they  were  bloody ;  be  asked  them  how  they 
came  to  be  so,  and  they  aaid  they  bed  hnd  an 
engagement  witli  some  officers,  and  bad  lost 
their   goods,  and   some  of  their  men  they 
feared  were  dead,  and  some  were  wounded; 
that  tliey  said  they  would  ffo  and  call  them 
that  were  at  the  other  public  house ;  and  while 
he  was  gone  down  into  tlie  cellar,  he  lieanl 
horses  come  to  the  door,  and  some  of  the  men 
went  into  the  kitchen,  some  into  the  bfew- 
bouse,  and  some  into  the  parlour;  that  he  saw 
two  or  three  men  in  the  brewhouse,  and  there 
lay  something  like  a  man  before  them  by  tbe 
brewhouse  door,  and  he  heard  tliew  say  he 
was  dead ;    that  some  of  them   eallia|f  ftr 
liquor,  he  carried  a  glass  of  gin  into  the  parfeor, 
and  saw  a  man  standing  uprighi  in  the  par- 
lour, with  his  face  bloody,  and  one  eve  swelled 
very  much ;  that  Richards  was  in  tne  parioor 
with  the  man,  and  objected  to  his  coaiiitg  in; 
and  the   prisoners  Carter  and  Jackson,  sod 
three  otliers  were  then  in  the  brewhouse,  sod 
Steele  was  with  them ;  afler  they  had  drank 
three  mugs  of  hot,  tliey  got  their  horses  eut, 
and  sent  him  doun  for  some  brandy  and  rum; 
but  when  he  cauie  up  with  it,  all  the  mmpsnj 
were   gone  twenty   yards  below  tbo  bense^ 
though  several  of  them  came  back  to  drink, 
one  or  two  at  a  time ;  that  he  did  not  knee 
what  became  of  the  man  that  he  saw  sianeing 
in  the  |iarlour,  but  he  observed  they  sepanictf 
into  two  compauie^i ;  that  one  of  the  company, 
a  little  man,  asked  him  if  he  did  not  know'  tbe 
place  whore  they  laid  up  some  goods  a  year 
and  an  half  ui^o ;  and  the  prisoner  Carter  cane 
buck,  and  said  they  must  have  a  lanthom  ;  that 
Richards  fell  in  a  passion  because  he  refused  ts 
go  along  with  them;  and  upon  seeing  bin 
coming  towards  them  with  a  light,  the  cam- 
pany  parted ;  that  he  saw  a  horse  stand  at  a 
little  dibtauce,  and  there  seemed  to  him  to  be  a 
man  lying  across  the  horse,  and  two   mes 
holding  him  on,  and  he  believed  that  tbe  per- 
son he  Stiw  lying  across  the  liorse  was  dead, 
but  he  was  not  nigh  enough  to  see  whether  be 
was  or  not. 

That  on  the  Wednesday  or  Thonday  fbl- 
bwing,  about  twelve  or  one  at  noon,  the  pri- 
souers  Jaduon  and  Ctrtefi  and  aii  tho  nH  of 
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fW  eompatr  catM  <nia  («  hit  bonw :  ikat 
i)ie  priNMr  Rielikrd  nilb  the  youDjter,  and 
Ul  bfvtber  Johh  wnw  aent  for,  ud  cune  to 
ihem. 

ZdmardSoaet  proved,  that  od  the  16lb  or 
17th  of  September  tut,  he  found  the  body  of  « 
4ttdmanina-«Uin  Harra*  Wood,  vrilhio  SOO 
5udl  ofl^j  Holl  booae,  and  that  there  were 
tno  piece«  of  timber  over  the  bodj  i  that  he 
veot  immcduldy  to  get  the  corouer'a  in- 
qaeat;  and  when  he  caioe  back,  he  mjr  the 
qian  had  boot*  on,  and  there  waa  a  rope  about 
hi*  neck;  and  that  the  well  i*  b;  Lad;  Holt 
f«rk,  ID  the  caoD^  of  Suiaez. 

Hr.  Brachlne  produced  the  boota  and  a 
bett  that  were  Ufcen  off  the  body,  and  fifen 
ta  him  by  the  corODcr. 

Mra.  Outer,  lbs  widow  of  Daniel  Chater, 
depoied,  Thatahe  remembered  her  late  boi- 
baiid  let  out  from  Southamptoti  on  the  14th  of 
Pebruaiy  lad,  and  that  ihe  bad  iievrr  aeen 
him  lioce  that  time  i  ahe  looked  upon  the  belt 

Eradnced  by  Hr.  Bracjcslone,  and  raid  the 
new  it  was  the  laue  belt  her  huibaad  had  on 
wbfo  he  act  out  from  borne,  by  >  particular 
■nark  in  it ;  and  ahe  believed  that  the  booti  pro- 
duced wen  likewite  her  btubaod'a. 

Hr.  SMerpTOTed  alto,  that  ibe  borae,  which 
Chater  act  out  uMn,  waa  found  ahoal  a  month 
mherwarda,  and  deliTered  to  the  owner. 
Hie  King'a  Counie)  tubmitted  it  here. 
Mr.  Juatior  Potter  acquainted  the  priKniffa, 
that  the  king'a  couaael  having  gone  ibrooKh 
their  evideoce,  it  waa  now  their  time  to  iiffer 
what  they  could  io  tbdr  owd  defence. 


I,  and  aaked  them  BeTerally  uhat  they  had 
tn  aay  to  clear  themselre*  uf  that  chaige. 

To  which  tbepriacner  Tapnertsld,  hedidnol 
know  thai  tlie^  wereffoiueluiuurdertbeinaD; 
butJaduoti  aiid  Rtchan^  threaieQcd  to  kill 
him  if  be  would  not  go  with  tbnu,  and  he  re- 
OMTed  three  or  four  cuta  Irom  Hammond  or 
Daniel  Prrrver,  but  be  did  not  know  which; 
that  HicharrM  and  another  man  tied  the  rope ; 
and  he  denied  that  he  drew  a  koife,  or  cat 
Cbaler  acruaa  the  fhce. 

Hr,  Justice  Fiuter  told  him,  that  auppoainff 
be  waa  threatened  io  the  manner  he  intistM 
M,  yet  that  would  be  uo  legal  defence  in  the 
preaept  case ;  and  thai  in  erery  ponible  riew 
of  the  case,  it  wa*  infinitely  more  cligihle  for  a 
man  lo  die  by  the  hand*  of  wicked  meo,  ibao 
togd  to*hi<  grare  with  the  guilt  of  inDOceol 
bliKkd  on  bis  own  head. 

Cobby  aaid,  be  did  not  know  what  ibey  were 
going  to  do  with  the  man,  that  he  nerer 
tonched  him,  and  knew  ootbiug  of  the  munler. 

Hammond  aaid,  when  he  nodentood  what 
lliey  were  gmog  to  do,  he  wanted  lo  go  off  and 
make  a  dlscOTery:  Bulthecompiny  prereoted 
liim ;  and  that  by  the  company  he  mMtnt  all 
the  priaooere. 

voL.xviri. 
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Kelurd  Uilb  the  elder  laid,  he  did  no^ 
know  what  they  were  at,  and  did  not  thiok 
ibey  wonid  have  hurt  the  man,  and  did  not 
know  he  was  chained  till  after  tbey  were  gone 

AcMard  MilU  the  yonnger  aud,  be  knew 
notbhig  of  the  matter,  and  never  eaw  either  of 
the  men  (Galley  and  Chater)  io  his  life;  ha 
acknowledged  be  wai  at  Scardefield's  hoote, 
but  said  he  knew  nothing  of  the  murder,  and 
denied  the  charge ;  ibat  Scardefield  waa  tb% 
only  witneaa  he  bad,  for  he  (Scardefield)  knew 
when  he  cams,  and  how  hwg  he  attyed  ibere. . 

Jackton  aaid,  the  man  wbo  aaid  he  would  b» 
Chater'a  botcher,  waa  liis  butcher,  and  nobody, 
cite ;  that  he  (Jackton)  was  not  by  when  h« 
was  muidered,  and  waa  not  guilty  otit. 

r.  Jnatic*  Fmter  oaulioned  him  not  to  de- 

I  himaelf,  and  told  him,  that  with  regardf 

to  tha  present  charge,  i^ ■'""'" 


he  ahouU  ba*e  been  present 
he  waa  not  chargfed  with  being 


being  present,  but  as 
ftct,  in  adtlaiug  and 


an  accesMry  before  the  ftct,  in  adtlaiug  ai 
procuriDg  tbemnnlertafaedone;  and  thtt  wM 
the  fact  Be  waa  called  apoo  to  answer. 

Carter  said,  when  he  went  to  the  wido*^ 
Paine'a,  he  only  tbonsfal  tliey  were  goiog  to 
carry  the  men  out  of  the  way  till  the*  tatr 
what  ahould  become  of  Dimer,  and  that  b^ 
never  lani  haodi  upon  them  ;  and  went  ^ony 

ith  the  Mimp«ny  to  prercnt  mischief. 

Scardefield  the  witneta  was  then  called 
again,  and  Richard  Milts  the  Tuunger  bein^ 
aMced  whether  he  would  ask  him  any  ques- 
tiona,  only  desired  he  might  he  asked  what 
lime  he  came  to  his  house,  and  bow  long  hs 
ateyed  (liere  ;  to  which  Si'Sfdofiekl  answered. 
That  Uills  came  to  bis  liuuse  about  half  an 
hour  after  one,  stayed  there  about  an  bonr  and 
an  half,  and  went  away  on  foot. 

The  rett  of  the  pritoneta  aaid  they  had  not 
any  witnesses. 

Upon  which,  BIr.  Justice  Potter  opeoad  to 
the  jury  the  substance  of  the  indictment,  aa. 
before  tet  forth  ;  and  told  them,  that  whether 
(he  prisoners,  or  any  of  them,  were  guilty  iit 
manner  as  therein  they  are  aeterally  Gharged,^ 
mnst  be  left  to  their  consideration,  apoa  thai 
etidenee  that  bad  been  laid  before  them. 

That  iu  order  to  enable  them  to  apply  the 
etidenee  to  the  se*ei«l  parts  of  the  charge,  it 
ttould  be  proper  for  him  firat  to  acquaint  them 
bow  the  Taw  determines  in  cases  of  tbia 
nature ;  (bat  with  regard  to  the  persona 
charged  at  pnncipals,  whereter  aeteral  persona 

XtfM^'er  to  Gorainit  a  murder,  or  any 
felony,  and  (he  murder  or  fehmy  la 
actually  committed,  etery  perwu  present, 
aiding,  and  abetting,  is,  in  lbs  eye  of  the  law, 
guilty  in  the  aamc  degree,  and  liable  lo  th« 
same  punishment  as  he  who  aeltially  com>. 
mitted  the  fact  And  Ibe  reuon  the  Jaw 
goes  opon  it  this,  that  (ha  presence  of  the  a&-^ 
complicea  gites  encoangement,  support,  and. 
proieelioa  to  Uw  pCTMM  wbo  utoally  commils 
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lie  fact;  and. at  the  same  Ume  coatributet  to 

lissLTiirity. 

That  it  is  not  necessary  that  the  proof  of  the 
fart,  in  casos  of  this  nature,  should  come  up  to 
ihv  precise  forifi  of  the  indictment.  For  if  the 
indictment  charjre^  that  A  did  the  fact,  and  that 
B  and  C  were  present,  aidin;^  and  abetting^,  if 
it  be  proved  that  B  did  the  fact,  and  that  A  and 
C  were  present,  aiding^,  and  abetting,  they  will 
be  all  guiliy  within  the  indictment. 

That  accessaries  before  the  fact,  are  those 
who  not  being  present  in  anv  sense  of  the  law 
at  the  time  the  fact  is  committed,  hsf e  advised 
or  otherwise  procured  the  fact  to  be  done. 
These  persons,  in  the  case  of  wilful  murder, 
will  be  liable  to  the  same  punishment  as  those 
who  committed  the  murder,  by  their  instiga- 
tion,  advice  or  procurement. 

-  He  then  summed  up  the  eiidence  very 
largely,*  and  applied  it  to  the  case  of  the  se- 
▼eral  prisoners ;  and  concluded,  that  if  upon 
Hie  whole,  the  jury  should  be  of  opinion  toat 
•ither  of  tlie  principals  (Tapner,  Cobby,  Ham- 
mond, or  the  others  charged  as  principals  in 
the  indictment)  did  strangle  the  deceased, 
and  that  the  prisoners,  Tapner,  Cobby,  and 
ilafnmond,  were  present,  aiding  and  abetting, 
Ibey  willlie  within  this  indictment. 

■  And  if  they  should  be  of  opinion,  that  the 
prisoners,  charged  as  accessaries  before  the 
lact,  did  advise,  consent  to,  or  procure  the 
murder,  they  likewise  will  be  guilty  within  this 
^dictmcnt,  though  thev  were  not  present  when 
tiie  fact  was  committecL 

The  Jury,  afler  some  little  consideration, 
gare  their  verdict,  that  Tapner,  Cobby  and 
Hammond,  were  Guilty  of  the  murder,  as  laid 
in  the  indictment : 

And  Richard  Mills  the  elder,  Richard  Mills 
the  younger,  William  Jackson,  and  William 
garter,  were  Guilty,  as  accessaries  before  the 
Ikct. 

Wednetday^  Jan.  J8,  1748-9. 

William  Jackson  and  William  Carter  were 
tried  upon  the  other  indictment,  on  the  which 
they  had  been  arraigned  the  day  before,  as 
principals  in  the  murder  of  William  Galley, 
and  to  which  they  had  pleaded,  Not  Guilty. 

Mr.  Steele  opened  thciiudictment  to  the  jury, 
and  Mr.  Bankes,  the  kiug*s  counsel,  spoke  to 
much  the  same  purport  as  the  day  before. 

Mr.  Smyth,  another  of  the  king's  counsel, 
spoke  as  follows,  viz.  I  shall  only  add  a  word 
tT  two,  to  explain  to  you  why  these  two  men, 

*  The  particulars  of  the  judge's  charge 
to  the  iury  in  summing  up  the  evidence,  are 
omitted,  through  the  mistake  of  the  short- 
hand writer,  which  is  mentioned  in  the  adrer- 
tisement  in  the  note ;  and  the  state  of  the  evi- 
dence is  now  reduced  to  so  narrow  a  compass, 
that  the  inserting  the  judge's  charge,  would 
have  been  little  more  than  a  repetition  of  the 
evidence,  in  the  same  order  as  it  stands  in  the 
triaL    Fortuer  Edition. 


who  were  convicted  yesterday  at  acccasarics 
before  the  fact  to  tha  murder  of  Cbater,  and 
thereby  liable  to  suffer  death,  should  be  tried 
a  second  time,  as  principab,  for  the  murder  of 
Galley. 

The  reasons  for  it  are ;  in  the  first  place,  it 
will  be  necessary  to  convict  them  as  pnndpab 
for  the  murder  of  Galley,  otherwiae  the  aooea- 
saries  to  that  murder,  either  before  or  after  the. 
fact,  cannot  be  convicted. 

Another  reason  is,  as  the  intention  of  all  pro- 
secutions, as  well  as  punishments,  b  not  ao 
much  to  revenge  and  punish  what  ia  past,  as  to 
deter  others  from  committing  the  like  crimes  ; 
it  may  be  of  service  to  the  public  to  have  every 
circumstance  of  this  cruet  transaction  disdoaed, 
to  shew  how  dangerous  to  their  neighbours,  and' 
to  the  country  in  general,  those  persons  ara- 
who  are  concerned   in  smuggling,  and  how 
much  it  concerns  every  man  to  use  his  utmost 
endeavours  to  suppress,  and  bring  them  to  jos- 
tice ;  and  it  may  have  another  good  effect,  in. 
nreventiiig  persons  from  engaging  in  that  law- 
less practice,  when  they  see  it  eonsequentiallj 
engages  them  in  crimes,  which  at  tirst  tber 
might  never  intend ;  for  1  beliere,  if  these  an*'- 
happy  men  had  been  told,  when  they    flrsi 
began  smuggling,  that  the  time  would  <xime 
when  they  would  coolly  bathe  their  bands  in 
the  blood  of  two  innocent  men,  (bad  as  they  new 
are)  they  would  then  have  been  shocked^  and- 
startled  at  the  very  imagination  of  it ;  yet  mea. 
are  so  uuturally  led  from  one  vice  to  another, 
that  havio*^  once  transgressed  the  laws  of  their 
country,  tiiey  have  inseusibly  arrived  at  such  an 
height  of  wickedness,  as  to  commit  tliis  beinoiit- 
criue  without  the  least  hesitation  or  remorse. 

Ai^er  which  the  following  witnesses  were 
called  for  the  crown,  viz. 

Mr.  Milner,  Mr.  Sheerer,  WilliaiB  Galley^ 
and  Edward  Holtoo,;whose  evidence  upon  tliis 
trial  was  to  the  same  effect  as  it  was  upon  the 
former. 

Robert  Jenkes  also  proved  the  samb  upoa 
this  trial,  as  he  did  upon  the  former,  with  this 
addition  ;  That  when  they  were  at  the  widow 
Paine's,  Jackson  and  Carter  both  said  they 
would  see  the  letter  for  Mr.  Battine,  becaosa 
ihey  thought  the  men  were  goinff  to  awear 
against  the  smugglers ;  that  both  Ackson  and 
Carter  hindered  him  from  going  through  the 
room  where  the  two  men  were ;  and  that  one  of 
the  men  bad  on  a  blue  great*coat.  Being 
cross-examined,  at  the  request  of  Carter,  whe- 
ther he  hindered  him  from  going  tbroogh  the 
room  ?    Answered,  That  both  did. 

Joseph  Southern,  William  Lamb,  Wfllian 
Garnet,  and  George  Poat,  proTed  the  aame, 
as  upon  the  former  trial. 

John  Raisg,  to  the  first  part  of  his  e?idenoe. 
relating  to  the  transactions  at  the  widow 
Paine's,  added,  that  the  blood  ran  down  from. 
Galley's  head  and  face,  on  Jackson's  knocking, 
him  down ;  and  that  Galley  and  Chater  wer«- 
not  foddled  when  ha  went  away. 
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William  SieeUt  to  bit  former  evidebco, 
•ddod,  That  whiltt  they  were  it  the  widow 
Paioe's,  Jackson  laid,  "  That  if  any  of  the 

Saog  weot  awav  from  them,  he  would  shoot 
lem  through  the  head,  or  through  the  body, 
or  serrethero  as  bad  as  the  two  men  should  be 
sirred.'*  That  he  supposed  Jacksou  meant  by 
this,  that  be  would  murder  any  of  their  own 
company,  or  use  any  of  them  as  ill  as  they 
did  the  officer  and  Chater,  if  they  lefl  them  ; 
that  when  the  company  left  off  whipping  Gal- 
lev  with  their  thongs,  and  lashes  of  their 
iirnips,  as  mentioned  in  the  former  trial,  be- 
cause the  lashes  of  the  whip  reached  this  wit- 
ness, they  beat  him  with  tne  butt-end  of  their 
whips,  which  were  very  heavy,  till  one  of 
their  whips  was  beat  all  to  pieces ;  that  the 
grafelly  knap,  where  Galley  was  pushed  off 
the  horse,  when  he  died,  was  in  Conduit- lane, 
in  Rugate  parish ;  and  that  Little  Harry 
pushed  him  in  tlie  back,  ami  shored  him  down  ; 
and  that  the  prisoners,  Jacksou  and  Carter, 
liittle  ^iam,  and*  Richards,  were  in  company 
when  he  died ;  that  they  laid  his  body  upon  a 
horse,  and  one  man  held  him  on  one  side,  and 
another  on  the  other  side,  and  so  they  led  the 
horse  along ;  that  Carter  and  another  went  lie- 
fore  to  call  J^rde6eld  up;  and  when  they 
came  there,  they  laid  Galley's  body  down  in 
the  kitchen  at  Scsrdcfield^s,  and  carried  Chater 
into  another  room  ;  they  drank  e?ery  one  a 
dram,  and  Jackson  and  Carter  asked  Scarde- 
iield  if  he  knew  any  place  to  burv  that  man 
in,  and  he  said  No ;  but  they  said  be  must  go 
with  them  ;  and  they  got  a  spade,  and  a  candle 
and  lauthorn,  and  they  laid  Galley  on  horse- 
back again,  and  he  (the  witness,)  Carter,  Little 
$am,  and  Scardetield,  went  back  for  about  a 
mile,  and  he  held  the  horse  whilst  Scardefield, 
Carter,  and  Little  Sam,  went  to  find  the  place 
to  bury  him  in  ;  and  when  they  had  found  it, 
Carter  and  Sam  came  back  to  him,  and  left 
Scardefield  to  dig  the  gra? e ;  they  went  and 
buried  him  there,  and  returned  back  to  Scarde* 
field's  again;  that  Jackson  told  them,  that 
whilst  they  were  burying  Galley,  he  and  Little 
Harrv  went  to  carry  Chater  to  old  Mills's; 
that  they  buried  Galley  two  or  three  feet  deep, 
in  the  heart  of  a  sand-pit,  about  three  or  four, 
or  fire  o'clock  in  the  morning.  Being  cross- 
examined,  and  asked  by  Carter,  whether  be 
(Carter)  struck  Galley  ?  Answered,  That  they 
all  struck  him.  Being  asked,  at  the  request 
of  the  prisoners'  counsel,  what  was  the  conse- 
quence of  that  thrust  that  Little  Harry  gave 
Galley,  when  he  fell  the  last  time  ?  Answered, 
That  be  thought  by  the  fall  Galley's  neck  was 
biroke,  because  as  soon*  as  he  was  down  he 

fare  himself  a  turn,  and  stretched  out  his 
ands  and  legs,  and  nerer  stirred  or  spoke  af- 
terwards; that  Galley  was  not  falling,  till 
Little  Harry  gave  him  the  push:  said  he  did 
not  know  the  parish  of  Ro^te,  or  that  the 
place  where  Galtej  died  was  within  that  pariah, 
any  otherwise  than  that  be  had  beta  there 
sin^,  and  sereral  people  said  it  was  the  parish 
ofBogite.   lie  wutbcn  aiked,  WlMtbertbe  ; 
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grarelly  knap  was  in  the  county  of  Sonthamp* 
ton  or  county  of  Sussex  ?  Answered,  That  he 
eould  not  teil ;  that  be  had  never  beard,  as  he 
remembered,  what  county  that  place  was  in^ 
but  he  was  carried  thither  last  Friday,  to  se^ 
the  place,  and  he  shewed  to  some  people,  thed 
present,  the  spot  of  ground  where  Galley  fiel( 
off  the  horse,  and  he  beliered  he  shoilld  xnoi^ 
one  of  the  men  that  were  with  him. 

John  AitleU  being  called  up,  Steele  said,  be 
was  one  of  the  men  that  was  there. 

Jstlett  was  then  sworn,  and  pro?ed  that  he 
was  with  Steele  and  some  dragoons  on  Friday 
last ;  that  Steele  pointed  down  to  the  ground 
with  a  stick,  and  said,  '*  There  the  man  died  !'* 
That  he  (the  witness)  took  particular  notice  of 
that  place,  and  is  sure  it  was  in  Susaex  ;  thai 
he  now  lirea  at  Harting,  and  was  born  and 
bred  just  by,  and  bad  lived  there  ever  since  be 
was  a  lad,  and  borne  the  offices  of  sunreyor  and[ 
constable. 

Steele^  on  cross-examtnatioq,  said,  he  knew^ 
the  place  very  well  agaiu,  by  the  little  gravelly 
rising  of  the  giround. 

■  « 

William  Scardefield  proyed  the  same  as  ior 
the  former  trial,  with  the  following  facts  re- 
lating to  the  bnrfa(  of  Galley ;  that  one  of  the 
gang  asked  him  if  he  knew  the  place  where' 
they  laid  op  some  goods  about  a  year  and  a' 
half  ago,  and  be  told  him  he  did ;  upon  whicb^ 
the  man  said,  **  You  must  go  along  with  us  \*H 
but  the  witness  told  him  his  wife  was  ill,  and 
he  could  not  leave  the  house ;  and  tlien  Carter 
came  in  and  asked  for  a  lantbom,  and  Edmund 
Richards  told  him  he  must  go  with  them  ;  to^ 
whicl9he  replied,  If  be  must  go,  he  must;^ 
that  when  he  came  down  the  bill  a  little  way* 
from  his  own  bouse,  he  saw  two  companies, ' 
one  OD  the  right  and  the  other  on  the  left ;  that' 
Carter,  Steele,  and  a  short  man  he  did  not^ 
know,  went  on  to  the  place,  which  was  aboiit ' 
three  quarters  of  a  mile  back  again ;  be  found^ 
the  place,  and  one  of  them  came  up  after  bim|' 
and  he  told  him  where  it  was;  upon  which' 
they  brought  the  horse  up  to  a  rough  kind  of. 
a  dell,  and  the  short  man  fell  a- digging,  and  it  * 
being  a  very  cold  night,  he  (the  witness)  took ' 
the  spitter  and  dug  to  keep  himself  warm  ; 
there  seemed  to  him  to  be  a  man  upon  the 
horse,  and  it  fell  like  a  roan  into  the  pit,  and ' 
they  covered  it  up ;  he  believed  it  to  be  the 
body  of  a  man,  but  be  did  not  help  to  put  it  in, ' 
and  was  about  three  or  four  yards  from  it ;  be' 
ueyer  went  nigh  the  ground  af\erwards,  and 
did  not  see  the  body  of  a  roan  upon  the  horse  ■ 
afterwards,  or  any  where  else;  that  the  earth 
was  thrown  over  the  pit,  and  the  short  man  did 
most  of  the  work;  and  be  did  not  enquire,  or 
choose  to  ask  any  questions  about  it. 

Edward  Sana  proved  the  finding  the  body 
of  a  dead  man,  about  the  15th  of  September,  in 
a  fox  earth,  within  three  quarters  of  a  mile  of' 
Raike ;  that  there  w^  bpota  epon  the  &egp, 
aod  a  gkte  upon  one  band  i  thai  the  body  wea 
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t  wkittcoit  and 


John  Gretntrte  pnMluccd  ■  coat,  which  he 
look  up  beyond  Hartiiiic  pond  in  ibc  public 
toad,  OD  the  15th  of  February  latt;  anil  twore 
thai  there  were  aunie  wnlinjt*  anJ  a  letler-caae 
in  the  pocket,  which  be  wid  he  ihould  kno* 
if  be  wu  to  aee  ihem  Bgaio. 

Upon  tbii,  a  parchment  waa  rieliTered  into 
court  by  Mr.  BatUoe,  a  juuice  of  the  peace. 
Id  wfaMe  custody  it  hod  been  left,  and  thewD 
to  the  wilneu,  who  uid  it  uai  tliD  aame  that 
lie  found  iu  the  coal  pocket. 

It  wu  tlien  read  iu  court,  tod  appeared  to 
be  a  dcputalion  under  the  haoda  ot  the  com- 
■iiisAioncra  of  the  customi,  dated  the  lit  of 
1,  appoiutin)[  William  Galb 
n  the  port  of  South  ainptoii. 

William  Galley,  the  aou  of  the  deceaaed, 
looked  at  the  coat  which  the  other  witneM 
produced,  and  proTed  it  to  be  hii  father'*  coat. 


The  Kin^'i  Couuel  tuhmitted  it  here,  upon 
which  the  priaouera  being  called  upoD  to  make 
tbeir  defenee, 

The  priaoner  Carter  aaid,  ha  never  inleniled 
to  hurt  the  man,  and  nerer  itrnck  him,  and 
only  intended  la  carry  him  away  to  take  cat« 
of  him,  till  they  knew  what  became  of  Dimer ; 
|nd  that  he  had  not  any  wiineHea. 
Tbc  priaoner  Jacluon  had  notbio;  to  lay, 
Hr,  Juatice  Fmter  opened  to  the  jury  the 
iDbataDce  ofthe  iodictment,  ai  before  lel  tbrlb, 
and  told  theoi,  that  where  several  people  join 
to  do  an  act,  in  itself  nnlawful,  and  death 
enioes  from  any  thin^  done  in  proieculinn  of 
that  unlawful  deiiEU,  they  will  be  all  con- 
aidcred  as  principaw  in  murder,  if  tbey  wete 
all  present,  aiding  or  abetliug  therein  ;  that  it 
was  not  necessary  that  each  of  the  priutnen  at 
the  bar  should  be  guilty  of  erery  siogle  abuse 
that  was  offered  lu  the  deceased,  in  the  Iouk 
series  orbarharilieslhe  wilnesses  for  the  crown 
had  laid  before  Ihem  ;  if  all  or  any  of  those 
abutes  conlrUtuted  to  liia  death,  and  the  pri- 
aoners  at  the  bar  were  engaged  in  the  lereral 
designs  SEainst  him,  and  present,  aiding  and 
abetting  (he  others,  they  will  be  guilty  within 
this  indictment — He  then  aumnicd  up  the  eti< 
dence,  and  applied  it  to  the  caaa  ot  the  pri- 


«ni     iVIIIIB    IHE    Bluer,    auu     dubwa^w     ^H|*>    ■—r 

younger ;  you  have  been  comtoad  apoo  *VT 
full  and  aaiisfaetory  erideDce  of  (be  murder  « 
Daniel  Chater ;  three  of  jron  as  priadpihi  and 
the  rest  as  atxeaurica  before  tb«  not. 


The  Jury,  after  some  little 
gelhcr,  gave  tbeir  verdict.  That  William  Jack- 
aoD  and  William  Carter  were  both  Gniltjr. 

The  cuuDsel  for  the  crown  then  moved  (or 
jndgmeiit;  and  the  prisoners  being  set  to  the 
bar,  and  severally  aikeil  what  they  had  to  say 
vhy  judgment  of  duath  ahouhl  not  pan  on 
them,  and  none  of  them  offering  any  thing  in 
arrest  of  judgment, 

Ur.  Justice  Foster  spoke  to  them  ufoUam; 


And  yon  William  Jackson  and  WilKuB  Car- 
_er  stand  brther  convicted,  a>  princ^els  in  the 
murder  of  William  Galley. 

Deliberate  murder  is  most  jnatly  nnkeJ 
among  tbe  highest  crimes  human  nadu*  U  ca- 
pable of;  but  thiise  yon  havi!  respectively  been 
conricted  of,  have  been  attended  with  circns^ 
stances  of  very  high  and  uneommon  eggn* 


your  fury,  were  travelling  on  a  vei^  laudabte 
design,  the  advancement  of  paMic  jastioe. 
Fur  this  they  were  beset  in  their  inn,  tempted 
to  drink  to  exceM,  and  then  lakl  asleep  ia  aB 
inner  room,  while  a  consultatiiu  was  held  ■ 
what  manner  to  dispose  of  them :  and  in  tba 
end  a  resolution  was  taken  to  carry  ihein  (• 
some  distant  place,  and  to  ditpaleh  then  kj 
some  raeaus  ur  other. 

In  c 
set  on 

kinds  of  cruelry  for  five  hours  to|^bcr,  131 
one  i>f  tliem  sunk  under  the  hardsbipa  he  attf- 
fered,  and  died  Upon  the  road. 

The  other  was  carried  to  a  place  of  aafe  ens> 
tody,  there  kept  chsined  on  a  heap  of  turf,  ex* 
pec'tinc'  his  doom,  tor  three  days.  During  tbla 
dreadful  interral,  a  second  oonsultstioD  waa 
held,  and  a  resolution  taken  to  dispatch  him 
too  :  Not  a  single  man,  of  (hirteen  who  wass. 
present,  offering  one  word  in  his  behalf. 

He  was  accordingly  hurried  to  hia  death; 
and  though  he  begged  nmesily  to  live  bnt 
one  day  longer,  that  small  reapite  waa  ileolid 
liim.  1  will  not  repeat  every  circumstance | 
but  I  cannot  Ibrbear  pulling  you  in  mind  Sf 
one.  When  tbe  poor  man  was  told  ha  most 
die  that  very  night,  Mmeofyou  idrised  bin  M 
say  his  prayers,  and  accordingly  he  did  wMiMI 
himself  to  prayer. 

One  would  have  hoped  that  this  circuiB- 
sisnce  should  have  sofuued  your  hearts,  and 
Inrneit  yon  from  ttie  evil  purpose  you  wera 
bent  opon.  Happy  hid  it  been  lor  yon,  if 
you  had  thei:  rc6ected,  that  God  Almiglitj  wh 
witness  to  every  thing  that  [tatsed  amoog^  jog, 
and  to  all  ihe  iolenlion  of  your  hearts ! 

But  while  the  man,  under  great  diatractisB 
of  thought,  was  recommending  his  aoat  la 
mercy,  ne  was  interrupled  in  his  devotkn  ij 
■wo  of  yon,  in  a  maouer  I  scarce  know  bow, 

I  hope  your  hearts  have  been  long  aioee  aof- 
tened  to  a  proper  degree  of  contrition  for  (bett 
ibinga ;  and  that  joa  have  already  made  a 
due  preparation  for  tbe  seotence  1  am  now  (• 

Lss  upon  y 

If  you  6  _    _ 

more.  Let  net  company,  or  the  habit  of  dribk- 
ing,  (ff  the  hopei  of  liu,  dinttfoulhwib^ 


MW] 


Ji^Mv*^' 


.      .  a  wUl  be      , 

Notbiag  BOW  mnalni  hot  ttwt  1  mwi  tin 
fiBlciica  VfNiv  joH  iphich  die  J«^  of  ]>Diir 
CoiJntryi  in  eonfwrohj  to  th*  law  bT  Ood,  ud 
lo  tb«  pnetiw  of  ill  ^a  ■nd  mUcnu,  bu  pl- 
mdy  proomiKM  upoo  the  crime  joa  bkTe 
been  Koilij  of. 

'  TfaHCoattdalhtlienfimftwird, 'TlMtjoa 

*  Benjuiia  Tapner,   fTillkni   CtrtM*,   J<tba 

*  Baiomoad,  John  Cobby,  Biohard  Hills  the 
'  cider,  RictuiT4  nUli  tbo  jQinver,  end  W3- 

*  liem  JeduoB,  end  CKb  oif  joo,  •bell  be 

*  Goumjed   from    benee  to  tbe  Jlrieoii  from 

*  wbeoce  ;aa  came,  eod  from  tlioBce  iou  ebell 
'  be  l«d  to  U^  place  of  execniwii/  wben  joo 
'■htll  be  eeimlly  bandied  by  tbe  seek,  until 
■  you  liiall  be  dead,  and  the  Lord  bare  mercy 

*  upon  yoor  wukl' 

ARer  KUletiee  the  priMuen  irere  carried 
beck  to  Cbiebeatcr  jail.  Tlie  Court  wej^  pleat- 
ed to  order  them  all  lor  czecutioo  ^ta  tvy 
■WKI  day,  and  that  the  bodice  of  Jackson, 
Carter,  Tapner,  Cohbr,  and  Hammond,  tbe 
flfe  principals,  ibouU  be  hunv  in  ^iaiiis. 
Accordingly  Ibey  waj«  carriea  nom  the  jail, 
to  a  place  called  tbe  Broyle,  new  CbiclMater; 
wbere,  in  tbepraaence  of  (rcat  nnmbeia  M 
spectators  on  Tbuiaday  tbe  lOlh  day  of  Jsnn- 
an  1748-9,  about  S  o'dook  in  the  sfleniooo, 
sUoftbem  wereeireGtitedezcept  Jaokapn,  who 
died  in  jail  wme  fe«  boors  after  scsicsce  of 
death  was  prODOOSccd  vpoo  bim- 

Ttic  beioouanea  of  the  crimes  of  so  itolori- 
ens  ofleaders  may  posnbly  exdte  io  tbe  reader 
a  desire  to  be  iofiinned  of  iheir  respecliVe  be- 
bavioar,  wbilst  aoder  sentence  of  death,  and  at 
the  pbwe  of  execution  ;*  to  eatisTy  itbicb  is 
BuKoined  the  foUowinf  ^utbentia  nccannt, 
luoer  the  bands  of  the  several  dergynei^  wlio 
Attended  them  oltenately  in  jsil,  sml  losetber 
at  ttwnlsce  of  cxeeatioo, 

«  The  first  lirae  1  went  to  the  HMMacters 
ttndci  eondemnktion^ien^  (be  erenjog  efter  fsn- 


■II; 


t  waspsfsed  opoo  tliem,  I  pwed  viMt  Ihei 
'  ,Cfarter,Tapner,Cobby,qemni     ~ 


the  two  Hiila'a  (Jackson  being  dead  juef'^ebre 
I  weul  to  the  jail) ;  but  many  pcrsoifi  bnog 
piceent,  I  bad  no  oppwtnniiy  of  eayieg  any 
thing  material,  and  therefore  tfiA  ihem  1 
<rould  fiait  ibeui  early  the  nex|  mopiing,  which 
1  did  Mcordingly. 

"  After  prayen,  1  triM  siitfa  tb^  abrat 
their  unhappy  coodition,  and  tbe  beinoui  cTinaa 
thai  brought  them  into  it.  I  aa^  them,  if 
they  defir«l  to  leceiK  the  aaereufnl ;  ibey 
all  and  each  of  Ihem  baggc4  ibnt  I  would  ad- 
minidcr  it  to  ibem;  aceoqjiagly  I  blended 
them  again  about  ten  o'clock  fw  that  purpoee, 
and  during  the  whole  time  of  my  performing 
that  office,  tbey  all  behaved  with  great  decen- 
cy and  devotim,  espedally  Carter  and  Tapner. 


given  io  the  Gentlemu^  Hagamne  for  1749, 


A.  p.  ma.        [jii^ 

"  Aftermrds,  I  pnl  tbe  following  Msstiee* 
[0  Ibem,  and  desired  they  weold  be  sincere  •■ 
kbeir  gnawers  as  dying  mra  ;  first,  wbetber 
ibejr  did  not  acknowledge  tbe  seaieoce  that 
was  peaeed  npon  them  to  be  joii,  and  what 
Ihey  highly  deserT(dfCarter,tbe.moslsen^blc 
peuitsat  amongst  them,  first   anawered. 


Yesj  aedi 

llammoud:  bullhe  twoUuwsoui  noi. 

Sdly,  I  aaked  them  wbetker  they  foigwo 
every  iMJly  r  They  all  and  eaofa  anawered. 
They  forgave  all  the  world.  Taaoer  ibw 
owned,  tlut  Edmiuid  Jtichatdi  and  another 
were  the  cau^  of  fait  i uio,  but  yel  be  fergan 

Carter  Ujd  bis  mio  Io  Jackson. 

"  iwut  Sum, 
"  Coiate  of  St.  Paacraas,  in  ChicbatCT." 
"  Both  Carter  and  Tapner,  a  few  hours  be- 
fora  their  execution,  eonrceaed  to  noe,  Ibat  tb^, 
with  eereral  others,  aMeuUed  together,  with  a 
deeign  to  meoe  Diuier  oat  of  Coidieater  jsil  ; 
that  the  vAj  person  asMMgst  Ihem,  who  bed 
srmi,  was  Edmund  Rioharat ;  but  Ibat  befw 
dinpjmiated  by  a  number  of  persons  who  baa 
promised  to  join  Ihem  froen  the  east,  their 
Bcheme  wee  fmstrsled,  and  their  purpose  car- 
ried no  ferlher  into  execoiian ;  Mm!  om 
el  the  bCMl  of  tbie  oontederaey. 
present  with  ihem  at  tbe  time  of  tb^ 
'     twetber.  Sihok  Hifons. 

"  Vicar  of  Donniogtoo  in  Sussex." 
Beiyaiain  Tapner,  of  West  Stake  is  8w» 
lebourer,  eged  iweplr-fevea,  bsfora  Im 
tnraed  «ff,  owned  tbe  justios  of  hie  sen- 
tsDce,  and  dsiiied  all  ypung  person*  to  t^ 
by  his  uotimcry  end,  and  «*oid  hul 
esmpaoy,  which  was  bis  ruin.    When  in  jail, 
before  he  wu  bronghl  out  for  e<eentioo,  hi 
eaid,  be  did  not  remember  be  put  the  rope 
about  Chater's  neck.    . 

"  Williani  Carter,  of  Rowland's  Castle,  ia 
Hampshire,  thatcher,  aged  ihirly-Drne,  both 
at  the  place  of  eiecutirin,  and  io  the  jail,  con- 
fbet  Dm  justice  of  the  aeotenoe  passed  upon 
him,  and  m  both  plaoee  acted  more  suitably  to 
a  peisoD  in  such  unhappy  circuinslancei  than 
any  of  tbera.  He  likewise  at  the  gallows,  id 
the  same  manner  aa  Tapner  did,  cautioned 
every  one  sgsinst  those  courses,  that  bad 
brought  him  to  so  ahamefnl  eo  end.  Tapner 
and  Carter,  when  all  tbe  ropes  were  fixed, 
sbonh  bands,  but  what,  or  whether  any  words 
then  pawed  between  them,  was  not  heard. 

»  tUchard  Hills  the  elder,  of  Trolteo  in 
Susses,  colt- breaker,  aceil  fi9,  was  uowilliog 
to  own  himaelf  giulty  of  the  fact  for  which  m 
died, and  said, henerersawCbatcri  but  being 
asked  whether  he  never  liesrd  him,  a*  he  was 
confined  so  loog,  and  in  w  terrible  a  coiiditioD, 
in  the  next  room  to  that  in  which  be  generally 
sat  ?  made  no  aoiwer. 

'■  Richard  Hills  tbe  younger,  of  Stedbara 
io  Snaaex,  colt-breaker,  son  of  the  aloresaid 
Richard  Mills,  aged  37,  would  willingly  have 
been  thonght  imwcenl ;  ami  it  being  put  to 
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him,  u-liether  he  made  that  8|>eGch  about  the 
council  oft'  war,  &c.  and  whether  he  was  not 
at  the  consultation  ?  denied  both ;  but  in  the 
latter,  Tapner  confronted  him,  and  laid,  <  Yes, 
'  maior,  vou  was  there.*  To  which  Mills  re- 
|dien,  *  Ay,  for  a  quarter  of  an  hour,  or  so,'  or 
Co  that  purpose.  It  so  happened  that  his  rope 
was  first  fixed  to  the  gallows,  and  a  consider- 
able space  of  time  was  taken  up  in  fixiojjf  the 
t«8t;  which  interim  he  might  have  much 
better  employed,  than  he  did,  gazing  one  while 
at  the  8|)ectators,  and  then  at  the  hangman 
(who  was  on  the  gallows,  tying  the  ro|ie8  of 
the  other  malefactors),  till  the  cart  was  almost 
ready  to  drire  away. 

**  'John  Cobby,  of  Sidleshara  in  Sussex,  k- 
bourer,  aged  SO,  appeared  to  be  very  much  de- 
jected, and  said  little  in  jail,  and  notning  at  the 
Ifallows. 

"John  Uammood,  of  Berated  in  Sussex, 
labourer,  aged  40,  seemed  likewise  very  much 
dejected,  and  had  little  to  say  for  himself,  ex- 
cepting bis  preVendiog  tliat  the  threats  of  Jack - 
0on,  Carter,  and  the  rest,  were  the  occaaion  of 
bis  being  concerned  iu  the  murder. 

'<  Cobby*8  excuse  was  much  the  same. 

**  They  all,  except  the  two  Mills's,  seemed 
seiuihle  of  the  heinous  nature  of  the  crime  tor 
which  they  died,  and  behaved  as  became  men 
in  their  unhappy  condition,  more  particularly 
Carter ;  but  Mills,  the  father  and  ton,  ap- 
peared hardened  and  unaffected,  both  in  the 
jail  and  at  the  gallows;  especially  the  son, 
who  was  most  insensible,  and  seemed  by  his 
behaviour,  which  has  been  mentioned  before, 
even  when  bis  rope  was  fixed  to  the  gallows, 
to  be  as  little  moved  at  what  he  was  about  to 
suffer,  as  the  most  unconcerned  s|)ectator. 
However,  just  before  the  cart  drove  away,  he 
Md  his  father  seemed  to  offer  up  some  prayers 
to  Go<l.~(SignM,)  R.  Sanbham,  Vicar  of  Sub- 
deanry  in  Chichester.  John  Hmyth,  Curate  of 
St.  Paucrasa.*' 


As  Jackson  died  so  soon  af\er  condemnation, 
no  other  account  can  be  given  of  liim,  than 
that  he  was  of  Welsworth,  near  Rowland's 
Castle,  in  Hampshire,  labourer,  aged  about  fif\y 
years ;  and  that  beinsr  very  ill,  ail  the  time  of 
ois  trial,  as  he  had  been  for  a  considerable  time 
before,  was  shocke<l  at  the  sentence  of  death, 
and  the  apprehension  of  being  bonff  in  chains, 
to  such  a  degree,  as  hastened  and  nrought  on 
his  death,  before  be  could  pav  the  forfeit  of  his 
life,  in  that  ignominy  to  wliich  he  was  most 
deservedly  doomed,  and  more  peculiarly  due 
to  him  as  a  ring-leader  in  these  most  cruel  and 
horrid  barbarities  and  murders. 


He  professed  the  Romish  reVigioo  somf 
years  before  his  death,  and  that  be  died  a  Ro-' 
man  Catholic  may  very  reasonably  be  presumed 
from  a  printed  paper  which  was  found  carefully 
sewed  up  in  a  linnen  purse  in  his  waistcoat 
pocket,  immediately  af\er  bis  death,  aupposeit 
to  be  a  Popish  reliqne,  and  containing  the  fol- 
lowing words :  **  Sancti  tres  Reces  Caspar,' 
Melchior,  Balthasar,  Orate  pro  Nobia  nunc  et 
in  Horft  Mortis  Nostne.  Ces  Billets  ont  tou- 
chd  aux  Trois  Testes  de  S.  S.  Roia  ^  Cologne, 
lis  sont  pour  Les  Voyagers,  centre  Lies  Ma1« 
Hours  Jc  C*hemins,  Manx  de  Teste,  Mal-cadu* 
oue,  Fievres,  Sorcellerie,  toute  sorte  de  Male- 
nce,  Mort  subite." 

In  English  thus  :  "  Ye  Three  Holy  Kingi, 
Gas[»ar,  Melchior,'  Balthasar,  pray  for  us  now, 
and  in  the  hour  of  death. — ^Tbese  papers  have 
touched  the  three  heads  of  the  holy  kings  at 
Cologne.  They  aris  to  preserve  travellers  from 
accidents  on  the  road,  nead-acbs,  fallinfj^-sick-. 
ness,  fevers,  witch-craft,  all  kinds  of  mischief, 
and  sudden  death." 

The  body  of  William  Carter  was  hdng  \xl 
chains,  in  the  Portsmouth -road,  near  Raike  in 
Sussex ;  the  boily  of  Benjamin  Tapner,  on 
Rook's- hill,  near  Chichester ;  and  the  bodies 
of  John  Cobby  and  John  Hammond  upon  the 
sea-coast,  near  a.  place  called  Selsey  Bill,  in 
Sussex,  where  they  are  seen  at  a  great  dis- 
tance, both  east  and  west. 

The  bodies  of  Mills,  the  fiither  and  son,' 
having  neither  fritod  or  relation  to  take  them' 
away,  were  thrown  into  a  bole,  dug  for  that 

fiurpose,  very  near  the  galtows,  into  which  wu 
ikewise  thrown  the  body  of  Jackson.  Just  by 
is  now  erected  a  stone,  having  the  following  in- 
scription : 

**  Near  this  place  was  buried  the  body  of 
William  Jackson,  a  proscribed  smuggler,  who, 
upon  a  special  commission  of  Oyer  and  Termi- 
ner, held  at  Chichester,  on  the  16ih  day  of 
January  1748-9,  was,  with  William  Carter, 
attainted  for  the  murder  of  William  Galley,  a 
custom-house  officer  ;  and  who  likewise  was, 
together  with  Benjamin  Tanner,  John  Cobby, 
John  Hammond,  Richard  Mills  the  elder,  and 
Richard  Mills  the  younger,  his  son,  attainlnl  for 
the  murder  of  Daniel  Chatcr  ;  but  dying*  in  a 
few  hours  afler  sentence  of  death  was  pro- 
nounced upon  him,  he  thereby  escaped  the 
punishment  which  the  heinousoess  of  hit  com- 
plicated crimes  deserve<l,  and  which  was  the 
next  day  most  justly  inflicted  upon  his  aooom- 
pliees.  * 

**  As  a  Memorial  to  posterity,  and  a  warning 
*<  to  this  and  succeeding  generatkmSj 
**  This  Stone  is  eroded, 
•«  a.  D.  1749." 
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523.  The  Trial  of  Mary  Blandt,  Spinster,  for  the  Murder  of  her 
Father,  Francis  Blandy,  gent,  at  the  Assizes  held  at  Oxford 
for  the  County  of  Oxford,  on  Saturday  the  29th  of  February, 
1752.  Before  the  Hon.  Heneage  Lcgge,  esq.  and  Sir  Sydney 
Stafford  Smythe,  knt*  two  of  the  Barons  of  his  MajestyV 
Court  of  Exchequer.  [Published  by  Permission  of  the  Judges.] 


25  George  11.  a.  d.  1752. 

Os  Monday  the  2d  of  March  1752,  a  Bill  of 
Indictment  was  found  by  the  grand  inquest  for 
the  county  of  Oxford,  againat  Mary  filandy, 
spinster,  for  the  mnrder  of  Francis  Blandy, 
late  of  the  parish  of  Henley  upon  Thames,  in 
the  said  county,  gentleman. 

On  Tuesday,  the  Sd  of  March  1752,  the 
Court  being  met,  the  prisoner  Mary  Blandy 
was  set  to  the  bar,  when  the  Court  proceeded 
thus: 

Ckrk  of  the  Arraignt.  Mary  Blandy,  hold 
up  thy  band.  (Which  she  did.)  Yon  stand 
indicted  by  the  name  of  Mary  Blandy,  late  of 
the  parish  of  Henley  upon  Thames,  in  the 
county  of  Oxford,  spinster ;  daughter  of 
Francis  Blandy,  late  of  the  same  place,  gentle- 
man, deceased  ;  for  that  you,  not  ha? ing 
the  fear  of  God  before  your  eyes,  but  being 
moTed  and  seduced  by  the  instigation  of  the 
defil,  and  of  your  malice  aforethought,  con- 
triTiog  and  intending,  him  the  said  Francis 
Blandy,  your  said  late  father,  in  his  life-time, 
tp  deprive  of  his  life  ;  and  him  felonioualy  to 
|(ill  auii^^urder,  on  the  lOtli  day  of  Novemiber, 
in  the  2dd  year  of  the  reign  of  our  sovereign 
lord  George  the  second,  now  king  of  Great 
Britain ;  and  on  divers  days  and  times,  between 
the  said  10th  day  uf  November,  and  the  6th 
day  of  August,  in  the  25th  year  of  the  reign  of 
kis  said  majesty,  with  force  and  arms,  at  the 
parish  of  Henley  upon  Thames  aforesaid,  -in 
the  county  aforesaid,  did  knowingly,  wilfully, 
and  feloniously,  and  of  your  malice  afore- 
thought, mix  and  mingUs  certain  deadly  poison, 
to  wit,  white  arsenic,  in  certain  tea,  which 
had  been  at  dirers  times,  during  the  time  above 
apeci6ed,  prepared  for  the  use  of  the  said 
Francis  Blandy,  to  be  drank  by  him :  You  the 
said  Mary,  then  and  there  well  knowing  that 
tbe  said  tea,  with  which  you  did  so  mix  and 
mingle  the  said  deadly  poison  as  albresaid,  was 
tiien  f  nd  there  pre[>ared  for  the  use  of  tbe  said 
,  Francis  Blandy,  with  intent  to  be  then  and 
there  administered  to  him,  for  bis  drinking  the 
same  ;  and  the  said  tea  with  which  tbe  said 
poison  was  so  mixed  as  aforesaid,  afVerwards, 
to  wit,  on  the  said  10th  tlay  of  November,  and 
on  the  divers  days  and  times  aforesaid,  at  Hen- 
ley upon  Thames  aforesaid,  was  delivered  to 
the  said  Francis,  to  be  then  and  there  drank 
\}y  him ;  and  the  said  Francis  Blandy,  not 
kaowing  the  said  poison  lo  have  been  mixtd 


with  the  said  tea,  did  afftowards,  to  wit,  on  the 
said  loth  day  of  November,  and  on  the  said* 
divers  days  and  times  aforesaid,  there  drink 
and  swallow   several    quantities  of  the  said* 
poison,  so  nxixed  as  aforesaid  with  the  said  tea ; 
and  that  you  the  said  Mary  Blandy  might  more 
speedily  kill  and  murder  the  said  Francis  Blan  • 
^y*  you  the  said  Mary  Blandy,  on  the  said- 
5th  day  of.  August,  and  at  divers  other  days 
and  times  between  the  said  5th  day  of  August 
and  the  14th  day  of  August,  in  the  25th  year 
of  the  reign  of  our  said  sovereign  lord  George 
the  second,  now  king  of  Great  Britain,  m, 
with  force  and  arms,  at  the  parish  of  Henley 
upon  Thames  albresaid,  in  the  county  aforesaid,  • 
did  knowingly,  wilfully,  feloniously,  and  of 
your  malice   aforethooght,  mix  and    mingle 
certain  deadly  poison,  to  wit,  white  arsenic, 
with  certain  water-gruel,  which  had  been  made 
arid,  prepared  for  the  use  of  your  said  then 
father,  the  said  Francis  Blandy,  to  be  drank 
by  him,  you  the  said  Mary  then  and  tliere  well 
knowing  that  the  said  water-gruel,  with  which 
you  did  so  mix  and  mingle  the  said  deadly 
poison  as  albresaid,  was  then  and  there  maiie 
for  the  use  of  the  said  Francis  Blandy,  with 
intent  to  be  then  and  there  administered  to  him  . 
for  his  drinkingthe  same ;  and  the  same  water- 
gruel,  with  which  the  said  poison  was  so  mixt 
as  aforesaid,  after  wards,  to  wit,  on  the  same 
day  and  year,  at  Henley  upon  Thames  afore- 
said, was  delivered  to  tbe  said  Francis,  to  be  • 
then  and  there  dr^k  by  him ;  and  the  said 
Francb  Blandy,  not  knowing  the  said  poiaon  * 
to  have  been  mixed  with  the  said  water-gruel," 
did  afterwards,  to  wit,  on  the  said  5th  day  of 
August,  and  on  tbe  next  day  following,  and 
on  divers  other  days  and  times  afterwards,  and 
before  the  said  14tn  day  of  Au^st,  there  drink 
and   swallow    several  ouantities  of  the  said 
poison,   so  mixed  as  atbiresaid  with  the  said 
watergruel;  and  the  said  Francis  Bhmdy,  of 
the  poison  aforesaid,   and  by   the  operatioo 
thereof,  became  sick,  and  greatly  distempered 
in  his  body  ;  and  from  the  several  times  afore- 
said until  the  14tb  day  of  tlie  same  month  of 
August,  in  the  25th  year  aforesaid,  at   the' 
parish  aforesaid,  in  tbe  county  albresaid,  did  ■ 
languish ;  on  which  said  14th  day  of  August, . 
in  tbe  ;25th  year  aforesaid,  the  said  Francis 
Blandy,  at  the  parish  aforesaid,  in  the  county- 
I  aforesaid,  of  that  (ftoifoii  di«d :  And  so  you,  the 
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Mid  Mary  Blandy,  bim  the  aforesaid  Francif 
Blandy,  at  Henley  apon  Tbaroei  aforesaid,  in 
mnaner  and  form  aforesaid,  fefoniously,  wit- 
fallyi  and  of  vour  malice  aforethou§rht,  did 
poiaon,  kill  and  m order,  against  the  peace  of 
ear  said  lord  the  king,  bis  crown  and  dignity. 

CUrk  <f  the  Arroigns.  Roir  sayest  thoa, 
Mary  Blandy,  art  Ihou  Guilty  of  the  fekmT 
and  murder  whereof  thou  slandest  iodictea, 
or  Not  Guilty  ? 

Pri$oner,    Not  Guilty. 

CL  ifArr,  Culprit,  how  wilt  thou  be  tried? 

Frit,    By  God  and  my  country. 

CL  ofArr.  God  aeud  tbee  a  good  deli- 
Terance. 

CL  t^Arr.  Cryer,  mhke  a  proclamatioii  for 
silence. 

Cryer,   Oyez,  Ovez,  Oyez!    My  lords  the 

/«  justiees  strictly  charge  and  ctiuimami  all 
manner  of  persona  to  keep  ailencet  upon  pain 
of  imprisoameot. 

Ctyer,  Qytt. !  You  good  mefe,  that  are  im- 
pannclled  to  try  bet^eeu  onr  sovereign  lord 
the  king  and  tlie  prisoner  at  the  bar,  answer 
to  your  names,  and  sa?6  your  fines. 

The  Jury  were  called  over  and  appeared. 

CL  cf  Arr,  You,  the  prisoner  at  the  bar, 
ikese  men  which  were  last  called,  and  do  now 
appear,  are  those  who  are  to  pass  between  our 
snrereign  lord  the  king  and  you,  upon  the 
trial  of  vour  life  and  death  ;  if  therelbre  you 
will  chafleogc  them,  or  any  of  them,  you  must 
challeouie  theon  as  they  come  to  the  book  to  be 
sworn,  before  they  are  aworu  :  And  yoo  aball 
be  heard. 

CL  of  Arr,  Anthony  Woodward. 

Cryer,  Anthony  Woodward,  look  upon  the 
prisoner ;  yoo  sliall  well  and  truly  try,  and 
true  deliverance  make,  between  oar  sotereigo 
lord  the  king  and  the  prisoner  at  the  bar,  whom 
you  shall  hare  io  charge,  and  a  tme  verdict 
give,  according  to  the  evidence:  So  help  you 
God. 

And  the  same  oath  was  administcted  to  the 
rest,  (which  were  sworn)  and  their  names  are 
as  follow : 

Anthony  Woodward,  sworn.  Charles  Har- 
rison sworn.  Samuel  George  Glaze,  ftworn. 
William  Farebrother,  sworn.  William  Haynes, 
sworn.  Thomas  Crulrh,  sworn.  Henry  swell, 
challenged.  John  Clarke,  sworn.  William 
Read,  challenged.  Harford  Dohson,  chal- 
lenged. WilKam  Stone,  challenged.  William 
Hawkins,  sworn.  John  Hayues,  the  elder, 
sworn.  Samuel  Badger,  awom.  Samuel  Brad- 
ley, swora.  William  Brooks,  challenged. 
Joseph  Jaffger,  a  worn. 

CL  ofArr^  Cryer,  count  these. 

Jury. 

Anthony  Woodward,  John  Clarke, 

Charles  Harriwn,  William  Hawkins, 

Samuel  George  Glaze,  John  Haynes,  sen. 

William  Farebrother,  Samuel  Badger, 

William  Haynes,  Samuel  Bradley, 

ThoittM  Cmteh,  Joseph  Jagger. 


Cryer,  Geotlemeo,  are  ye  all  swwn  ? 

CL  of  Arr,  Cryer,  make  prodaasatMM. 

Crycf .  Oyes,  Oyez,  O^m  !  If  mijp  oo« 
inform  my  lords  tlie  King's  josucei,  the 
king's  seijeant,  the  king's  attomey-gMienil,  or 
this  inquest  now  to  be  taken,  of  aay  trcaaani, 
murdera,  felonies,  or  misdemeanors,  oomosiltcd 
or  done  by  the  prisoner  at  the  bar,,  let  him 
come  forth,  and  he  ahall  be  heard,  for  the  pri- 
soner stands  now  at  the  bar,  upon  lier  deliver- 
ance ;  and  all  persons  that  are  bound  \n  reeog- 
mzance  to  give  evidence  against  tlw  prwooer  at 
the  bar,  let  them  come  forth  and  give  their  evi- 
dence, or  they  will  forfeit  their  recognixaDces. 

CL  of  Arr,  Viwty  Bland  v,  hold  up  thy  hand ; 
Gentkmeu  of  the  Jury,  loolc  upon  the  pviaoncr, 
and  hearken  to  her  charge;  sheatanda  indieled 
bv  the  name  of  Mary  Blandy,  of  the  pariah  of 
Henley  upon  Thames,  in  the  county  or  Oxford, 
spinster,  uaugfalrr  of  Francis  Blandy,  late  of 
the  same  place,  gentleman,  deceased,  for  that 
ahe  not  haviug  [as  in  the  indictment  before  set 
forth.]  Upon  this  indictment  she  has  keen  ar- 
raigns, and  upon  her  arraignment  ban  pleaded 
Not  Guilty  ;  and  for  her  trial  baa  pot  beMelf 
upon  God  and  her  country,  which  coiutry  wt 
are :  your  charge  therelbre  is,  to  coqnira  whe- 
ther she  be  guilty  of  the  fekmy  nno  nnrder 
whereof  she  stands  indicted,  or  not  g]ailqr«  If 
you  find  her  guilty,  you  shall  enqoiro  what 
goods  or  chattels,  lands  or  tenemenin  nbn  bed 
at  the  time  of  the  felony  committed,  or  nt  any 
time  since:  if  you  find  her  not  gnilty,  yet 
shall  enquire  whether  she  fled  for  the  aamf' 
if  you  find  that  she  did  fly  for  the  aamn,  yen 
shall  enquire  of  her  goods  and  ehaHrls,  nrif 
you  had  found  her  guilty :  if  ymx  find  her 
wA  guilty,  and  that  shedid  not  fly  for  thr  samn, 
say  BO,  and  no  more ;  and  hear  yotir  evidcnee. 

The  Hon.  BIr.  Afrrin^toft  then  opened  the 
indictmelit.    After  which, 

The  Hon.  Sir.  Baihunt  spoke  as  follows : 

May  it  please  your  lordahips,  and  yon  gen* 
tiemen  of  the  jury,  I  am  oounsel  in  this  case 
for  the  king,  in  whose  name,  and  at  wbooe  ex* 
|)eiice,  this  prosecution  is  carried  on  agminet  the 
jirisoner  at  the  bar.  In  order  to  brin^  her  to  jni- 
tice,  for  a  crime  of  so  black  a  dye,  that  1  am 
not  at  all  surprised  at  tbb  vast  concnuneof 
people  collected  together  to  hear,  and  to  sec 
the  trial  and  catastrophe  of  so  execrable  an  of- 
fender as  she  is  soppoOed  to  be. 

For,  gentlemen,  the  prisoner  at  the  bar,  Misi 
Mary  Blandy,  a  gentlewoman  by  birth  and 
edocatioo,  atands  indicted  for  no  leaa  a  orime 
than  that  of  murder:  and  not  only  for  murder, 
but  (or  the  murder  of  her  own  Imtber;  and  for 
the  murder  of  a  father  paaskmately  fond  of 
her;  undertaken  with  the  utmost  ddiheraiion; 
carried  on  with  an  imvaried  .continuation  of  in- 
tention ;  and  at  last  accomplished  by  a  frequent 
repetition  of  the  banefol  dose,  adminisiered 
with  her  own  hands.  A  crime  so  shocking  in 
its  own  natm«,  and  so  aggravated  in  all  ito  cir« 
canMtancetiU  will  (ifgheitprafed  to  bt  gnilty    y 
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of  it)  justly  render  her  iDfamotis  to  the  latest 
posterity ;  and  make  our  cbihlren's  children, 
when  they  read  the  horrid  tale  of  this  day, 
blush  to  think  that  such  an  inhuman  creature 
ever  had  an  existence.  ' 

1  need  not,  [g;ent!enien,  paint  to  yon  the  hein- 
ousness  of  the  crime  of  murder.  You  hare 
but  to  consult  your  own  breasts,  and  you  will 
know  it. 

Has  a  murder  been  committed  ?  Who  ever 
beheld  the  ghastly  corpse  of  the  mnrdered  in- 
nacont  welterinfl:  m  its  blood,  and  did  not  feel 
bis  own  blood  run  slow  and  cold  through  all 
his  f  cins  ? — Has  the  murderer  escaped  ?  With 
what  eagerness  do  we  pursue?  With  what  zeal 
do  we  apprehend  f  With  what  joy  do  we  bring 
to  justice?  And  when  the  dreadful  sentence  of 
death  is  pronounced  upon  him,  every  body 
hears  it  with  satisloctiori,  and  acknowledcfet 
the  justice  of  the  divine  denunciation,  tliat* 
'*  By  whom  man's  blood  is  shed,  by  mun  shall 
bis  blood  be  shed." 

If  this  then  is  the  case  of  every  common 
murderer,  what  will  be  thought  of  one,  who 
has  murdered  her  own  father  ?  who  has  de- 
signedly done  the  greatest  of  all  human  ioin- 
ries  to  him,  from  whom  she  received  the  first 
and  greatest  of  all  human  benefits  ?  who  has 
wickedly  taken  away  his  life,  to  whom  she 
stands  indel>ted  fur  life  ?  who  has  deliberately 
destroyed,  in  bis  old  age,  biro,  by  whose  care 
and  tenderness  she  was  protected  in  her  help- 
less infancy  ?  who  has  impiously  shut  her  ears 
against  the  loud  voice  of  nature  and  of  God, 
which  bid  her  honour  her  father,  and  instead  of 
honouring  him,  has  murdered  him  ? 

It  becomes  us,  gentlemen,  who  appear  here 
as  counsel  for  the  crown,  shortly  to  open  the 
history  of  this  whole  afioir,  that  you  may  be 
better  able  to  attend  to  and  understand  the  evi- 
dence we  have  to  lay  before  you.  And  though, 
in  doing  this,  I  will  endeavour  rather  to  exte- 
nuate than  to  aggravate:  yet  I  trust  1  have 
such  a  history  to  open  as  will  shock  the  cars 
of  all  who  hear  me. 

Mr.  Francis  Blautly,  the  unfortunate  de- 
ceased, was  an  attorney  at  law,  who  lived  at 
Henlfy  in  this  eouuty.  A  man  of  character 
and  reputation;  he  had  one  only  child, — a 
daughter, — the  darling  of  his  soul,  the  comfort 
of  his  age.  He  took  the  utmost  care  of  her 
education,  and  had  the  satisfaction  to  see  his 
care  was  not  ill -bestowed ;  for  she  was  genteel, 
agreeable,  aprightly,  sensible.  His  whole 
thoughts  were  bent  to  settle  her  advantage* 
outdy  in  the  world.  In  order  to  do  that,  he 
made  use  of  a  pious  fraud,  (if  I  may  be  allowed 
the  expression)  pretending  he  could  ^ive  her 
iO.OOO/.  for  her  fortune.  This  he  did  m  hopes 
Uut  some  of  the  n<ii;irhbouring  gentlemen  would 

{ia\  iheir  addrfsses  to  her :  for  out  of  regard  to 
liiii,  she  was  fnim  her  earliest  youth  received 
into  the  best  company  ;  and  her  own  behaviour 
maile  her  afterwards  acceptable  to  them.  But 
bow  sliort-sii^htcd  is  human  prudence!  What 
was  intended  for  her  promotiOD,  proved  his 
dnth  and  her  destmctimi. 

VOL.  xvin. 


For,  gentlemen,  about  six  years  ago,  ono 
captain  William  Henry  Cranstouu,  a  gentle- 
man then  in  the  armvi  happened  to  come  to 
Henley  to  recruit.  He  soon  got  acquainted 
with  the  prisoner,  and  hearing  she  was  to  have 
10,000/.  fell  in  love — not  with  her,  but  with 
her  fortune.  Children  he  had  before;  mar- 
ried he  was  at  that  time,  yet  concealing  it  from 
her,  he  insinuated  himself  into  her  good  graces, 
and  obtained  her  consent  for  marriage. 

The  father,  who  had  heard  a  bad  character 
of  him,  and  who  had  reason  to  believe  what 
was  atierwards  confirme<l,  that  he  was  at  that 
very  time  married,  you  will  easily  imagine 
was  averse  to  the  proposal.  Upon  this  captain 
Cranstoun  and  the  prisoner  determined  to  re- 
move that  obstacle  out  of  their  way,  and  re- 
solved to  get  as  soon  as  {KXisible  into  possession 
of  the  10,000/.  that  the  poor  man  had  unfortu- 
nately said  he  was  worth. 

In  order  for  this,  the  captain  bdng  at  Mr* 
BlandY*s  house  in  August  1750,  they  both 
agreed  upon  this  horrid  deed.  And  that  peo- 
ple might  be  leas  surprised  at  Mr.  Blandy't 
death,  they  began  by  giving  out  that  thej 
heard  music  in  tiie  house : — a  certain  sign  (at 
Mr.  Cranstoun  had  learned  from  a  wise  woman, 
one  Mrs.  Morgan,  in  Scotland)  that  the  father 
would  die  in  less  than  twelve  months. — The 
captain  too  pretended  he  was  endowed  with  the. 
gift  of  second  sight,  and  affirmed  that  he  had 
seen  Mr.  Blandy's  apparition.  This  was  ano- 
ther certain  sign  of  his  death,  as  aho  fold  the 
servants  ;  to  whom  she  frequently  said  her. 
father  would  not  live  long.  Nay,  ahe  went 
farther,  and  told  them,  he  would  not  live  till 
the  October  following. 

When  it  was  she  first  began  to  mix  poison 
with  his  victuals,  it  is  impossible  for  us  to  as- 
certain ;  but  probably  it  was  not  long  after 
November  1750,  when  Mr.  Cranstoun  left 
Henley.  The  effects  of  the  poison  were  soon 
perceived.  You  will  hear  Dr.  Addington,  bit 
physician,  tell  you,  Mr.  Blandy  had  for  manjr 
months  felt  the  dreadful  efiects  of  it  One  qf 
the  effects  was  the  teeth  dropping  out  of  bit 
head,  whole  from  their  sockets.  Yet  what  da 
yon  think,  gentlemen,  the  daughter  did  whei| 
she  perceived  it  ?  **  She  damnM  him  for  alooth* 
less  old  rogue,  and  wished  him  at  hell."  The 
poor  man  frequently  complained  of  pains  ia 
nis  bowels ;  had  frequent  reachings  and  sick- 
ness: Yet,  instead  of  desisting,  she  wanted 
more  poison  to  effect  her  purpose.  And  Mr* 
Cranstoun  did  accordingly  m  the  April  follow- 
ing send  her  a  fresh  supply ;  under  the  pre- 
tence of  a  present  of  Scotch  pebbles,  he  in- 
closed a  paper  of  white  arsenic.  This  she 
freouently  administered  in  his  tea;  and  we 
shall  prove  to  you,  that  in  June,  having  put 
some  of  it  into  a  dish  of  tea,  Mr.  Blandy  dis- 
liking the  taste,  left  half  in  the  cup.  Unfor- 
tunately !  a  poor  old  char-woman  (by  name 
Ann  Emmet)  glad  to  get  a  breakfast,  drank 
the  remainder,  together  with  a  dish  or  twa. 
more  out  of  the  pot,  and  eat  what  bread  and, 
butter  htd  beim  left.    The  coniequcace  wai^' 
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that  she  was  taken  Tiolently  ill  n  itii  purging 
and  f  oiniling,  and  was  in  imminent  dan|^r  of 
her  life.  Tlie  poor  woman's  dauKhter  came 
and  tolii  Mias  Blandy  how  ill  her  mother  was ; 
ahe,  sorry  that  the  poison  was  misapplied,  said, 
**  Do  not  let  your  mother  he  nneas^,  f  will 
send  her  what  is  proper  tor  her."  And  accord- 
ingly sent  her  great  quantities  of  sack  whey 
and  thin  mutton  broth,  than  which  no  phy- 
sician could  have  prescribed  better :  And  thus 
drenched  the  poor  woman  for  ten  days  to- 
gether, till  she  grew  tireil  of  her  medicines, 
and  sent  her  daughter  again  to  Miss  RIandy  to 
beg  a  little  small  beer.  *'  No,  no  small  beer,** 
the  prisoner  said,  **  that  was  not  proper  fbr 
her."  Mo»t  plainly  then  she  knew  what  it 
was  the  woman  bad  taken  in  her  father's  tea. 
She  knew  its  effect.  8he  knew  the  proper  an- 
tidotes.— Hariw  now  experienced  the  strength 
of  the  prison,  she  grew  mora  open  and  un- 
daantecT;  was  heard  to  say,  '*  Who  would 
grudge  to  send  an  old  father  to  belt  for 
10,000/.  ?"  I  will  make  no  remark  upon  sncb 
m  horrid  eipression, — it  needs  none.  After 
this  she  continued  to  mix  the  poison  with  her 
ihther's  tea  as  often  as  she  had  an  opportunity. 
Soon  afterwards  Susan  Cjunnell,  another  wit- 
ness we  shall  call,  hap|»ened  to  drink  some 
which  bar  master  had  left ;  she  was  taken  ill 
vnon  h,  and  continued  so  fbr  three  weeks. 
This  second  accident  alarmed  the  prisoner. 
She  was  afraid  of  being  discorrred.  8ba 
Ibnnd  it  wonM  not  mix  well  with  tea.  Ac- 
cordingly aba  wrote  to  Mr.  Craiistoun  for  far- 
ther instmrtians.  In  answer  to  it,  he  bids  her 
'*  put  it  into  some  Uqaid  of  a  more  thickisb 
aubslaoce." 

The  father  being  ill,  frequently  took  water- 
grnel.  This  was  a  proper  renicle  for  the 
powder.  Hierslbre  from  this  time  yon  viill 
ffai^  her  always  bnsy  about  her  father's  gruel. 
But  lest  Susan  Gunnell,  who  had  been  ill, 
ahould  eat  any  of  it,  she  cautioned  her  par- 
ticnlarly  against  it ;  saying,  **  Susan,  as  you 
ha? a  been  so  ill,  yon  had  Mtter  not  eat  any  of 
3*our  muter's  water-grnel ;  I  ha^e  been  told 
water- gruel  has  dona  me  harm,  and  perhaps  it 
amy  hare  the  same  efTvct  upon  you."  And 
lest  this  caution  shouM  not  lie  suflicient,  she 
spoke  to  Betty  BinfieM,  the  other  maid  servant, 
and  asked  her  whether  Susan  erer  eat  any  of 
her  father's  gmel,^  adding,  **  She  had  better 
not ;  for  if  she  d(fes,  it  may  do  fbr  her,  you 
may  tell  her."  Eridentlv  than  she  knew 
what  were  the  effects  of  tlie  powder  she  put 
Into  her  father's  gruel ;  fur  if  it  would '  do  for* 
the  sen'ant,  it  would  *  do  for*  her  fether. 

But  the  time  approached  beyond  which 
she  bad  foretold  her  father  wonld  not  lire. — ft 
was  the  midille  of  Jnfy,  and  the  father  still 
living. — At  this  Mr.  Cranstoun  grows  impa- 
tient. U|ion  the  18th  of  July  he  writes  to 
her,  and  expressing  himself  in  an  allegorical 
manner,  which  however  you  will  easily  under- 
stand, he  says,  *M  um  sorry  there  are  such 
occaitions  to  clean  your  pebbles:  you  most 

ke  use  of  the  powder  to4hein,  b}'  pulliDg  it 


in  any  thing  of  snhstance,  wherein  it  will  not 
swim  a-top  of  the  water,  of  which  1  wrote  to 
you  of  in  oire  of  my  hat.  1  am  afraid  it  w  ill  ba 
too  weak  to  takeoff  their  rust,  or  at  least  it  will 
take  too  loog  a  time."  Here  he  is  encoa^ 
raging  her  to  double  the  dose;  says,  he  is 
afraid  it  will  be  too  weak,  and  will  take  vp 
too  much  time.  And,  as  a  further  inciteapent 
to  her  to  make  haste,  deacribes  the  beanties  of 
Scotland,  and  tells  her  that  his  mother,  lady 
Cranstoun,  had  employed  workmen  to  fit  np 
an  a|mrtinent  for  her  at  Lennel- bouse. 

Soon  after  the  receiut  of  this  letter  she  fol- 
hiwed  the  adrice.  Ana  you  will  accordingly 
find  the  dose  doubled.  Her  fattier  grew  worse, 
and,  as  she  herself  told  the  serrants,  com- 
plained of  a  fireliall  in  his  stomach,  saying, 
'<  He  never  will  be  well  till  he  has  got  rid  of 
it*'  And  yet  you  will  find  she  hersdf,  fearfnl 
lest  he  should  get  rid  of  it,  was  continnall  j  add- 
ing fuel  to  the  fire,  tiH  it  had  conaamed  her 
father*s  entrails. 

Gentlemen,  I  w  ill  not  detam  yon  by  going 
through  every  particular,  but  bring  you  to  tba 
fatal  period.  U|ion  the  3d  of  Aogust,  being 
Satunlay,  Susan  Gnnndl  made  a  huge  pan  af 
water- gruel  for  her  master.  Upon  Motiday 
the  5th,  the  pri^iner  wiH  be  proved  to  go  into 
the  pantry  where  it  was  kept,  and  after  baring, 
according  to  Mr.  Cranstoun'sc  advice,  pot  ni  a 
double  dose  of  the  powder,  she  stimHl  it  about 
fur  a  considerable  time,  in  order  to  nrake  it  mix 
tlie  better.  When,  fearing  she  sboiihl  have 
been  observed,  she  went  immediate^  into  the 
lanodry,  to  the  maids,  and  told  them,  that 
**  she  nad  been  in  the  pantry,  and  after  stirring 
her  papa*8  water- ^el,  hadeat  the  oatmnl  at 
tha  boilom,"  saj^ing,  that,  ''  if  she  waa  ever 
to  take  to  the  eating  any  thing  in  particular,  it 
would  be  oatmeal.'*  Strange  inconsistence! 
She  who  had  cautioned  the  maid  against  it  not 
above  a  fortnight  before,  who  had  declared  that 
it  had*l»een  prejudicial  to  her  own  health,  is 
on  a  sudden  grown  mighty  fond  of  it. — But 
the  pretence  is  easily  to  be  seen  through. 
That  afternoon  some  of  the  water-grnel  was 
taken  out  of  the  pan,  and  prepared  ror  her  fa- 
ther's supper.  Suie  again  in  the  kitchen  takes 
care  to  stir  it  sufficient fy  ;  looks  at  the  spoon ; 
rubs  some  between  her  lingers ;  and  then  sends 
it  np  to  the  poor  old  man  her  father.  He 
scarce  had  swallowed  it,  when  he  was  taken 


violently  ill,  aad  continued  so  all  the  next  day, 
with  a  gripinc',  purging,  and  vomiting.  Ya 
she  herself  orders  a  second  mess  of  mt  mrne 


gruel  fur  her  father's  supper  on  the  Tuesday, 
and  was  herself  the  person  who  carried  it  op 
to  her  father,  and  adminbtered  it  to  hina  as 
nourishment.  The  poor  old  man,  grown  weak 
with  the  freqnent  repetition,  had  not  drank  half 
the  mess  before  he  was  seized,  from  head  to 
foot,  with  the  most  violent  pricking  pains,  con- 
tinual reaching  and  vomiting; — and  was  obliged 
to  go  to  bed  without  finishing  it.  The  next 
moruing  the  poor  char-woman  coming  again 
to  the  house,  nnfbrtnnately  eat  the  Remainder 
oC  the  gruel,  and  was  hraatly  ifleclsd  iai  i** 

4 


Ui»}  Jwrth  Murder  ^ier  Father. 

FiolcDt  ft  maMr,  (h>t  far  tft  Jimm  logetfaw 
ti  wM  ibMfbt  aba  mvM  Im*«  died  io  Hr. 
Bkady'a  Jkwm.  The  pnawer  at  Ihia  line  ww 
in  bed  ;  but  dw  luid  bmw  up  to  ber  raoa, 
tald  bar  bew  ill  d«M  EmiM  had  beea ;  at 
the  HB*  time  njioc,  aha  had  eat  ■othiog  bat 
tbe  NiBMiidsr  M  bo-  Albef'i  veler  gml. 
Tbe  prifMwr'a  Uiwcr  waa,  "  Peer  woowii !  I 
km  glad  I  naa  not  up,  I  Sbeuld  hate  hern 
ahowed  uiiiavcH^  ber"~4houU  have  ^b^HO 
ebeobed  to  ban  eecB  ibe  ^xior  cbar-wonae 
«at  n>b«t  ivaa  prepared  far  ber  Ikther ;  but  waa 
iwrer  abocked  at  bw  falber'a  eating  it,  or  at  kic 
auSuiDn! 

GcBlfciDea,  io  tbe  aftemooti  of  the  ITedMa' 
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dera 

ytt  abe  agaia  cndraveora  to  gite  bin 
lb«  atiiM  gTiiel.  "  No,"  (my  tbe  i 
baa  aa  oild  Uale;  it  k  grown  aUK,  i  wui 
make  freth."  "  It  U  not  worth  while  ta 
niakefreeh  now,  it  wiU  take  yoa  Iruni  your 
ironing;  -^liii  will  do,"  w«i  the  priaooer** 
auawar.  Howerar,  Suaao  tnacle  tVeali,  alter 
whiob  wantiig  ibe  pen  to  pat  k  in,  ihe  went  to 
tliRKT  away  what  waa  befiire  in  it.  Upoa 
tilling  tbe  pan,  ehe  pereeifed  a  white  powder 
M  tbe  boltam,  which  4m  knew  cnuld  not  be 
oat-nnal.  8be  ahewed  It  ber  iellow-Mrrant, 
when  r«»ling  it  they  fbuod  il  gritty.  They 
than  too  ptatnly  perceired  what  il  waa  had 
made  iheir  poor  old  BtMl^r  ao  ill,  ffhu  wu 
to  be  dose  ?    8uaan  hnmndiudy  carried  ibe 

ED  with  Ibe  grnel  and  powder  la  it,  to  Hn. 
nunleney,  *  neighbour  and  friend  of  the 
i2ecea«ed.  Mra.  Muiinieney  kept  il  till  it  waa 
delivered  to  the  apolbeeary,  tbe  apethecarT 
deiiverwl  it  to  the  ph^aician,  and  he  will  tall 
yoa,  that  kwu  trying  il,  be  fiMad  it  toba  wbito 
araealc.  Mr.  Wanl^  cODtinuad  from  day  Hi 
day  to  givw-worae.  Ai  hnt,  upon  Ibe  Satorda* 
numiog,  fhieaa  Ounndl,  an  old  be— at  laaid 
aarraot,  uneasy  to  aeehowber  poor  tnaater  bad 
bean  treated,  went  to  bia  bed-aale,  atid,  ia  tlie 
meat  pradeiit  and  gendent  naaner,  broke  to 
lun  wliat  bad  been  the  eanaaeTbiaillpaa,  and 
*e  BtTMig  gronnd  there  waa  to  napectthai  bia 
daugbterwaitbeoccaHODOfil.  Tbe  father,  with 
a  fbnilDeaa  grcaterthanereralaiher  fait  before, 
criad  ant,  ■■  Poor  ktre-aick  pri  I  What  wifl 
Mt  a  woman  do  fbr  the  man  aba  knea  ?  Bat 
wba  4a  yoa  think  gave  her  tbe  powder  t" 
She  anawerad,  "  8ba  eould  not  tell,  onleaa  it 
waa  iCBt  by  Ur.  CraaatoBa."  •'  I  beliera  no 
loo,"  laya  the  mtilcr, "  lor  1  raBMinber  be  baa 
talked  laaraadlyerpeiaoM.  I  alway*  tlwugtat 
there  waa  niaebief  in  thoae  ouiaod  Scutafa 

Boon  aftarwarda  be  gat  up  and  came  to 
bMakfiui  nt  bia  parlaar,  when  hb  daagfater 
and  Hr.  littlalao,  bia  <^erk,  ibea  were.  A  diah 
of  tea,  in  Ihe  uaiwl  laannir.  waa  ready  nourarf 
pat  far  him.  He  jnat  Hated  it,  aad  aatd, 
•'  Thia  laa  baa  a  bad  la«e  i"  kMkad  at  Ihe 
n^thun  loebd  haH  at  b«daaghiar.  Mm 
wat,  for  tbe  dnt  tima,  theefca*.  baeal  into 
•av^Mdian  wtjClhanaB.    Tbapaar&- 


toWel 


DOW  1  find  I  il 


tber,  OMiM  tboeked  tliaa  ihe  daughter,  poored 
Ibe  lea  into  ibecat'i  haion,  bmI  went  to  the 
wiodow  to  reooear  hiniaelf.  tMie  eoun  cama 
again  into  the  rooan.  Mr.  Uttktoo  aaid,  . 
"  Hadam,  ]  fear  your  fatiiariarery  ill,  fur  he 
.baa  fluDif  away  bia  tea."  Upon  tbi*  Dewa 
abetrembled,Md  tbe  tean  ifBin  Mood  in  ber 
evea.  She  again  withdrew,  Rmm  afterwarda 
the  father  eame  iaie  the  liiUbeD,  and  addrea^ 
bioueH'to  her  aaid,  '•  Holly  1    I  had  like 

Etieoned  twcniy  yearn  ma,  and 
ill  die  by  poiaoo  at  lait."  Thia 
L  She  immedialely  went 
up  auura,  braugbt  down  kir.  CranaUun'a  kt- 
Jflia,  tagelbar  wilbiberemaioder  oTibep^aoii, 
aitd  Ifaraw  iham  (aa  abe  ihoiiffbt  unobaeTTed) 
iaUtbe  Are.  Thinking  abe  had  now  cleared 
betaelf  from  the  lu^ciiia*  appearaDoca  of 
poiawi,  ber  efHriti  mend,  *'  aha  tnaahed  Cod, 
ibat  aba  waa  much  better,  and  aaid,  her  mind 
waa  mare  at  eaaethan  it  had  been."  Alaal 
bow  oftao  doaa  (hat,  which  wa  fondly  inugina 
willmniHibecameourdeatrnelioor  Seilwaa 
in  tlie  praaeni  inataDoe.  for  proeidentidly, 
though  (he  tatlen  ware  deitnqied,  tbe  paper 
wilhtbepauoaiaitwaaaolbural.  Onaoftha 
maida  hariog  imanediataly  flung  aoane  fircah 
eeala  upon  the  6re,  Him  Blaady  weat  wall  aa* 
-tisfled  otu  of  the  room.  Upon  ber  gnng  aat, 
Soaaii  OanDdl  aaid  to  bar  Mow-aamiK,  "  I 
•aw  Him  Bhady  tbnwaome  papeia  in  the  llr^ 
let  at  nee  wbalier  we  ana  diaoara  what  tbef- 
wan."  Thay  wneed  tbe  eetk,  aad  fonnd 
a  paper  wlih  whito  powder  in  it,  wrale  uiwa, 
in  Mr.  Cfanatoua'a  bead,  "  Powder  to  cieaB 
Ihe  pdtblea."  Thia  jMwdar  ibry  praaarTed. 
Bwd  the  daetor  will  tdl  you,  thai  it  waa  while 
areenic,  the  mma  wbkh  had  been  toaad  ia  the 
paBofgntel. 

Baewgnew  (aa  abe  imagined)  caveealed  bv 
own  beii^  conoaraed,  you  WW  fiad  bar  ihn 
next  day  aadaaramiag  to  ptaveut  ber  lorar 
from  beug  diioorered,  Hr.Blandy  af  Kiof- 
ttoa,  ha*iDg  come  tbe  night  baftm  to  aee  Iter 
father,  en  thioday  wandnf  abe  aaat  Hr,  liu 
lleUo  with  him  to  ahoreb ;  wUie  tbey  wan 
there,  abe  aat -down  and  emle  tbia  leUer  to  bee 
balavadCraaatoun: 

"  Dear  Willy ;  my  htber  U  ao  bad,  Ibat  I 
bare  only  time  to^tell  you,  that  if  you  do  not 
hear  from  me  lodn  aeun,  don't  be  ^igbieoed. 
1  am  better  mytelf.  Leal  any  accident  ahould 
happen  to  your  lettera,  take  care  what  you 
wnto.    My  aincera  complimenla.    I  am  erer 

"  Hy  &ther  ia  ao  bad."— Wbo  bad  made  bim 
aor  Yet  doea  abe  any  abe  waa  anrry  for  itf 
No,  (be  knew  bar  ftiber  waa  then  dying  by 
Ibat  powder  that  he  bad  aunt  her,  yet  ooakl 
acquaint  him  abe  wai  hcraeir  better.  Under 
tboee  Gtmunataacea  ooald  aamiao  htm  to  lake 
care  what  be  wrote,  len  bia  lallen  ahould  be 
diaeotaml!  What  can  neak  more  alrongly 
Ibeir  molaal  gwllF  Tbu  letter  ihe  awled 
with  no  lem  than  fire  waftn.  When  Mr. 
fnm  abnab,  aba  frirataly 
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gATe  it  to  bim,  desiriiig  it  might  Im  diraetcd  «ft 
mual,  and  put  into  the  pott.  Mr.  Littleton 
was  at  that  time  too  well  appriaed  ofthia  black 
tranaacttOD  to  obey  her  oommaoda.  He  opened 
the  letter.  Took  a  copy  of  it  Upon  further 
recollection,  carried  the  original  to  the  father, 
who  Ind  him  open  and  reaid  it.  He  did  ao. 
What  do  you  think,  gentkMsieni  waa  all  the 
poor  old  nan  aaid  upon  this  discovfrv  p 

He  only  again  dropped  theae  wonb,  ^*  Pdor 
love- tick  girl !  What  will  not  a  woman  do  for 
Iha  man  »he  lo?es  ?" 

Upon  the  Monday  morning,  aAer  having 
been  kept  for  two  daya  witMut  aeeing  her 
Atber,  by  the  order  of  the  phyaidana,  her  con- 
science, or  rather  fear,  b«^n  to  trouble  her ; 
she  told  the  maid  ahe  abould  ffo   diitraeted 
if  she  did  not  see  her  father,  and  aent  a  mea- 
■age  to  beg  to   see  him.      Accordingly  she 
waa    admitted.     The   converaation    between 
them  waa  this :   *'  Papa,  how  do  you  do  ?" 
<*  My  dear,  I  am  Tcry  ill."    She  immediately 
'lell  upon  her  knees,  and  said,  **  Dear  8ir,  ba^ 
nisb  roe  where  yon  will ;  do  with  me  what  you 
-please,  ao  you  do  hot  paidoo  and  forgive  me. 
And  as  to  Mr.  Cranatoun,  I  never  will  aee, 
write,  or  apeak  to  htm  again.^    He  aoawered, 
'*  I  do  fbivive  vou,  but  you  should,  my  dear, 
Jtave  oonaidered  that  I  was  your  own  father." 
Upon  this  the  prisoner  aaid,  '*  tiir,  aa  to  your 
ilhieaa  I  am  innootnt"     Suaan  Gonnell,  who 
waa  present,  interrupted  her  at  thia  expreaaion, 
and  told  her,  she  waa  aatoniahcd  to  hear  her 
mj   ahe   was  innocent,  when  they  had  the 
potson  to  produce  against  her,  that  the  had 
put  into  her  father'a  water-gruel,  and  had  pre- 
aerred  the  paper  she  had  thrown  into  the  fire. 
The  father,  whoae  love  and  tendemesa  for  hia 
daughter  exceeded  expression,  couki  not  bear 
to  hear  her  thus  accused ;   therefore  turning 
himself  in  bis  bed,  cried  oof,  **  Oh  that  vil- 
lain I   that  hath  eat  of  the  bMt,  and  drank  of 
•the  beat  my  bouse  could  afford,  to  take  away 
my  life,  and  ruin  my  daughter!"  Upon  hear- 
ing tbia,  the  daughter  ran  to  the  other  aide  of 
the  bed  to  him ;  upon  which  he  added,  **  My 
dear,  you  must  hate  that  man,  you  roust  hate 
the  Tery  ground  he  treads  on."    Struck  with 
this,  the  prisoner  said,  **  Dear  Sir,  your  kind- 
ness towards  me  is  worse  than  aworda  to  my 
heart.     I  must  down  upon  mv  knees,  and  beg 
you  not  to    curse  roe."     Hear  the  father's 
answer,  a  father  then  dying  by  poison  given 
by  her  band:  **  I  curse  thee,  roy  dear!  no,  1 
bless  you,  and  will  pray  to  God  toblessyou,  and 
to  amend  your  life ;"  then  added,  **  So  do,  my 
dear,  go  out  of  the  room,  leat  you  abould  say 
any  thing  to  accuae  yonraelf."     Was  ever 
ancb  tendemesa  from  a  parent  to  a  child  I  She 
was  pruficnt  enough  to  follow  his  advice,  and 
went  out  of  the  room  wuhout  speaking.    His 
kindness  was  swords  to  her  heart,  for  near  half 
an  hour.    Going  down  stairs  she  met  Betty 
Binfield,  and  whilst   she  waa  thua  affected, 
owned  to  her,  she  had  put  some  powder  into 
her  Other's  gruel,  and  that  Susan  and  alie  for 
their  hooeity  to, their  master  deierf  ad  half  her 
fortune. 


GentlemcB,  not  $q  tire  yoa  with  the  particii* 
lira  of  every  day  ;  opon  Wednesday,  in  the 
aflemoon,  tlie  fiuber  died.  Upon  his  death,  the 
prisoner  finding  herself  discovered,  endeavoured 
to  persuade  the  man-servant  to  go  off  with 
her ;  but  he  was  loo  honest  to  be  tempted  by  a 
reward  to  assist  ber  in  going  off*,  though  she 
told  him  it  would  be  500/.  in  hia  way.  That 
night  she  refused  to  go  to  bed.  Not  out  of 
grief  for  her  father's  death ;  for  you  will  be 
tokl  by  the  maid  who  aat  up  with  her,  that  aha 
never,  during  the  whole  night,  ahewed  the  least 
sorrow,  compassion,  or  remorse  upon  his  ao- 
eount.    But  iu  the  middle  of  the  night  she  pro- 

Kfed  to  get  a  post-chaise  in  oiSer  to  gu  to 
nden,  and  offered  the  maid  twenty-five  gui- 
neas to  go  with  her.  **  A  post-chaise!  and 
go  to  London !  God  forbid,  madam !  I  shooM 
0  such  a  thing."  The  prisoner  finding  tha 
maid  not  proper  for  her  purpose,  immediately 
put  a  smile  uj»on  her  face,  "  I  was  ouly 
jokiog."  Only  joking!  Good  God!  would  afa!e 
now  have  it  thought  ahe  was  only  joking? 

Her  father  juat  dead  bv  poiaoo  :  slie  sos« 
nected  of  having  poisonedf  him ;  accused  of 
being  a  parricide ;  and  would  she  have  it 
thoufl^bt  she  waa  capable  of  joluog  P 

When  I  aee  the  assistance  she  now  has,  (and 
I  am  glad  to  aee  ahe  baa  the  assistance  of  three 
aa  able  gentlemen  aa  any  in  the  profesaion)  1  am 
sure  she  will  not  be  now  advisea  to  aay  ahe  waa 
then  jokiog.  But  it  will  appear  very  plainly  ta 
you,  geodemen,  that  she  waa  not  joking;  for 
the  next  rooming  ahe  dreaaed  herself  io  a  proper 
habit  for  a  journey,  and,  while  the  people  pot 
to  take  care  of  her  were  absent,  stole  out  of 
the  hovse,  and  went  over  H  enley  •  bridi; e.  But 
the  mob,  who  had  beard  of  what  ahe  Wad  done, 
folk>wed  her  so  close,  that  she  was  forced  to 
take  shelter  in  a  Utile  alehouse,  the  Angel. 
Mr.  Fisher,  a  gentfeman,  who  was  afterwards 
one  of  the  jury  upon  the  coroner's  inquisition, 
came  there,  and  prevailed  with  her  (or  in  other 
words  forced  her)  to  return  home.  Upon  her 
return,  the  inquest  sitting,  she  sends  for  Mr. 
Fisher  into  another  room  and  said,  **  Dear  Mr. 
Fisher !  what  do  you  think  they  will  do  with ' 
me?  will  they  aend  me  to  Oxford  gaol?** 
**  Madam !"  aaid  he,  **  1  am  afraid  it  will  go 
hard  with  vou.  But  if  you  have  any  of  Mr. 
Cranatoon's  lettera,  and  produce  them,  they 
roay  be  of  aome  service  to  you."  Upon  hearing 
this,  she  cried  out,  ««  Dear  Mr  Fisher  !  What 
have  I  done?  I  had  letters  tliat  would  have 
hanged  that  villain,  but  I  have  burnt  them. 
My  honour  to  that  villain  has  brought  me  to 
my  destroctiou."    And  she  spoke  the  truth. 

This,  gentlemen,  is  in  sulislaoce  the  history 
of  this  black  affair.  Bnt,  my  lords !  thouj^h 
this  is  the  history  in  order  of  time,  yet  it  is  not 
the  order  in  which  we  shall  lay  the  evidence 
before  your  lordships  and  the  jury.  It  will  be 
proper  for  us  to  htSgin  by  establishing  the  fact, 
that  Mr.  Francis  Blandy  did  die  of  poison. 
When  the  phvaicians  have  proved  that,  we  wilt 
then  proceed  to  shew,  that  he  died  of  the 
poison  j»ut  into  the  waterwgruel  on  the  5th  of 
August.     Aflar  this  we  will  call  witnesses. 
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tiho  iVoiD  a  ndmber  of  eircoinsUneei,  at  well 
M  froni  her  own  coofettkm,  will  prore  she  put 
it  into  her  father's  water-gruel,  knowing  it  was 
for  her  lather,  and  knowing  it  to  be  poison. 

Havia^  done  this,  we  will  conclude  with  a 
piece  of  evidence  which  I  forgot  to  mention 
Defore,aDd  that  is  the  conversation  bet%veen  her 
and  Mr.  Lane  at  the  Angel.  Mr.  Lane  aod  his 
wife  happening  to  be  walking  at  that  time, 
finding  a  mob  about  the^oor,  stepped  into  the 
alehouse,  to  see  the  prisoner.  The  nioment 
she  saw  a  gentleman,  though  It  was  one  she 
did  not  know,  she  accosted  him,  **  Sir!  you 
appear  to  be  a  gentleman  ;  for  heaven's  sake, 
what  will  become  of  meP"  **  Madam  !*'  said  he, 
*<  you  will  be  sent  to  Oxford  gaol,  you  will 
there  be  tried  for  your  life ;  if  you  are  in- 
nocent, you  will  be  acouitted ;  if  you  are 
guilty,  you  will  suffer  death.*' 

The  prisoner  upon  hearing  this,  stamped  wiib 
her  foot,  and  said,  *'  Oh !  that  damned  vil- 
laio!"  Then  pausing,  **  But  why  do  1  blame 
him  ?  I  am  ibost  to  blame  myself,  for  I  gave 
it,  and  1  knew  the  consequence."  If  she 
knew  the  consequence,  I  am  sure  there  are 
none  of  you,  gentlemen,  but  who  will  think 
■he  deserves  to  suffer  the  consequence. 

And  let  me  here  observe,  how  evidently  the 
hand  of  Providence  has  interposed  to  bring  her 
to  this  day's  trial,  that  she  may  suffer  the  con- 
mquence.  For  what,  but  the  hand  of  Provi- 
dence, could  have  preserved  the  paper  thrown 
by  her  into  the  fire^  and  have  snatched  it  un- 

iHimt  from  the  devouring  flame? Good 

God !  how  wonderful  are  all  thy  ways !  and 
how  miraculously  bast  thou  preserved  this 
paper,  to  be  this  day  produced  in  evidence 
against  the  prisoner,  in  order  that  she  may 
auffer  the  punishment  due  to  her  crime ;  and 
be  a  dreadful  example  to  all  others  who  may 
be  tempted  in  like  manner  to  offend  thy  divine 
majesty  I 

Let  me  add,  that  next  to  Providence,  the  pub- 
lic are  obliged  to  the  two  noble  lords,  whose  in- 
deAitigable  diligence  in  inquiring  into  this  hidden 
work  of  darkness,  has  enabled  ns  to  lay  before 
yon,  upon  this  occasion,  the  clearest  and 
strongest  proof  that  such  a  dark  transaction  will 
admit  of.  For  poisoning  is  done  in  secret  and 
alone ;  it  is  not  like  other  murders,  neither  can 
it  be  proved  with  equal  perspicuity.  However, 
the  evidence  we  have  in  this  case  is  as  clear 
and  direct  as  possible ;  and  if  it  comes  up  to 


wonld  lead  me  to  cast  a  veil  over  the  gniltjr 
scene :  a  scene,  so  black,  and  so  horrid,  that  ff 
mj  duty  iltd  not  salt  me  to  it,  I  could  rather 
wish  it  might  be  for  ever  concealed  from  human 
eyes.  But  as  \^  e  are  now  making  inquisition 
for  blood,  it  is  absolutely  necessary  for  me  to 
make  some  observations  upon  that  chain  of  cir- 
cumstances, that  attended  this  bloody  con- 
trivance  and  detested  murder. 

Experience  has  taught  us,  that  in  many 
cases  a  single  fact  may  be  supported  by  false 
testimony  ;  but  where  it  is  attended  with  a 
train  of  circumstances  that  cannot  be  invented 
(had  they  never  happened),  such  a  fact  will 
always  be  made  out  to  the  satisfaction  of  a 
i*^^i  by  the  concurring  assistance  of  circum- 
stantial evidence.  Because  circumstances  that 
tally  one  with  another  are  above  human  con* 
trivance.  And  especially,  such  as  naturallj 
arise  in  their  order,  from  the  first  contrivanca 
of  a  scheme  to  the  fatal  execution  of  it. 

Having  suggested  thna  foucb,  1  shall  now 
proceed  to  lay  before  yon  those  sort  of  ctreum* 
stances  that  seem  to  me  to  arise  through  this 
whole  affair,  and  leave  it  to  your  judgment^ 
whether  they  do  not  amount  to  too  convincing 
a  proof  that  the  prisoner  at  the  bar  has  knoww 
ingly  beeathe  cause  of  her  own  lather's  death  ; 
ior  upon  the  prisoner's  knowledge  of  what  she 
did,  will  depend  her  fate. 

Of  all  kinds  of  mnrders,  that  by  poison  it 
the  most  dreadful,  as  It  takes  a  nan  oognarded, 
and  gives  him  no  opportunity  to  defend  him- 
self;  much  more  so  when  administered  by  the 
hand  of  a  child,  whom  one  could  least  susneety 
and  from  whom  one  might  naturally  look  for 
assistance  and  comfort.  Could  a  father  enter- 
tain any  suspicion  of  a  child,  to  whom,  under 
God,  he  had  been  the  second  cause  of  life?  No 
sure,  aod  yet  this  is  the  case  now  before  you. 
The  unfortunate  deceased  has  received  hit 
death  by  poison,  and  that  undoubtedly  admi» 
nistered  by  the  hand  of  his  own, — his  only,— 
his  beloved  child.  Spare  me,  gentlemen,  to 
pay  the  tribute  of  one  tear  to  the  memory  of  a 
person  with  whom  1  was  most  intimately  ac- 
quainted, and  to  the  excellency  of  whose  dis- 
position and  integrity  of  heart,  1  can  safely 
near  faithful  testimony.  Oh !  Were  he  now 
living,  and  to  see  his  daughter  there,  the  se- 
verest tortures  that  poison  could  give,  would 
be  nothing  to  what  he  would  suffer  from  such 
a  sight. 


ana  oirect  as  possioie ;  anu  ii  ii  comes  up  to     a  signi. 

what  i  have  o|iened  to  yon,  I  make  no  doubt  I  And  since  the  bitterest  agonies  must  at  thit 
but  you  will  do  that  justice  to  your  country,  time  surround  the  heart  of  the  prisoner,  if  she 
which  the  oath  yon  have  taken  requires  of  does  but  think  of  what  a  father  she  has  lost ;  I 
TOO.  can  readily  ioin  with  her  in  her  severest  aflUo- 


you. 

Mr.  Seij.  Hayward,  May  it  please  yonr  lord- 
abipSy  and  you  gentlemen  of  the  jnry ;  I  like- 
wise am  appointed  to  assist  the  crown  on  this 
occasion ;  but  his  mi^jesty's  learned  counsel 
Jbaving  laid  before  you  so  faithful  a  narrative 
of  this  dismal  transaction,  it  seema  almost  un- 
ntonsary  for  me  to  take  op  any  more  of  your 
tina,  in  repeating  any  thing  that  has  been  be- 
teinkls  and  indeed  my  own 


can  readily  join  with  her  in  her  severest 
tions  upon  this  occasion,  and  shall  never  blame 
myself,  for  weeping  with  those  that  ween ;  nor 
can  1  make  the  least  question,  hut  my  learned 
assistants  in  this  prosecution  will  with  me  re- 
joice likewise,  if  the  prisoner,  by  niakin^  her 
innocence  appear,  shall  upon  the  conclusion  of 
this  inquiry  find  occasion  to  rejoice.  Bof, 
alas!  too  strong  1  fear  will  the  charge  against 
her  be  proved,  too  convincing  are  the  circum- 
ttaones  that  attend  it:  what  those  arey  and 
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vfhui  vaay  be  ooHcotad  from  then,  k  my  aest 
businem  to  offer  to  your  oomideratioii. 

But  before  I  f  ater  ihereupoii,  I  mutt  b^ 
leave  Co  address  myself  to  tnis  nttmerons  and 
crowded  assembly,  whom  curiosity  hatb  led 
liitber  to  bear  the  eveot  of  tbis  solemn  trial ; 
bopuif;  tbat  wbate?er  may  be  the  consequence 
of  it  to  the  firisoDer,  her  present  melaiicboly 
•ituaiion  may  turn  to  our  advaota^fe,  and  reduce 
our  minds  to  eeriousoees  and  attention.  Solemn 
indeed  1  may  well  call  it,  as  being  a  tribunal 
truly  awfol :  for  this  method  of  trial,  before 
two  of  bis  majesty's  learned  judj^es,  has  scarce 
«ver  beeii  known  upon  a  circuit ;  judges  of  un- 
doubted virtue,  integrity,  and  learning,  who 
undergo  this  laborious  and  important  work, 
not  only  fur  ,tbe  sake  of  bringing  guilt  to 
punishment,  but  to  guard  and  protect  iniio-> 
oeoce  whenever  U  appears. 
'  But  yoo,  ^onng  gentlemen  of  tbis  ttniver- 
•ity,  I  particularly  beg  your  attention,  eam- 
mAy  beseeching  yon  to  .gvaid  agaiuat  the  6rst 
iipproachca  of,  and  temptations  to  vice.  See 
liere  the  dreadful  conaeauence  of  disobedienoe 
to  a  parent.  Who  eonld  have  thunght  tbat 
Slios  Bkuidy,  a  young  lady  virtnonaly  brongkt 
Dp,  distingttiahed  for  her  ^ood  behaviour  and 
INTudent  coaduct  in  life,  till  hea  nnfotoiiate 
icqoaintanoe  with  the  wicked  CruMtoun, 
ahould  ever  be  brought  to  a  trial  for  hipr  life ; 
and  that  for  the  moat  isaperate  andbkiodiest 
kind  of  mnrder,  oommittsil  bv  her  own  hand, 
upon  her  own  father?  Had  aae  Kslened  to  hia 
ndasooittona,  this  calamity  never  had  befoUea 
Imt.  Laam  hence  the  weadfal  coneeyiancea 
af  diaobedience  to  pnraota:  and  know  also, 
that  the  same  mischief,  in  all  probability,  may 
liappen  to  aoeh  who  obstinately  diaregard, 
Mgiectv  and  daspiie  the  advice  of  those  pep- 
aons  who  have  tna  oharaie  and  care  of  tu«r 
•location ;  of  govcmon  Rkewise,  and  of  ma- 
gistratesy  and  of  all  others  who  are  pot  in 
authority  over  them.  Let  this  fix  in  your 
mind  tlie  excellent  maxim  of  the  good  physi- 
cian, **  Venienti  ocoorrite  OMrbo."  Let  us  do- 
fond  ourselves  against  the  first  temptations  to 
ain,  and  guard  our  tnnocfficy  as  we  would  our 
Kves;  for  if  once  we  yield,  thongh  hot  a 
Lttle,  in  whose  power  is  it  to  aay,  Himerto  will 
I  go,  and  no  further  ? 

And  now.  gentlemen  of  the  jury,  those  ob- 
•ervations  I  had  before  mentioned,  I  aball  at- 
tempt to  lay  before  you,  in  order  to  assist  yoo 
in  making  a  true  judgment  of  the  mattar  oom- 
mitted  to  yonr  charge.  The  author  and  con- 
triver of  thb  bloody  affair  is  not  at  preaent 
here.  1  sincerely  wish  that  be  was;  becaose 
we  should  be  able  to  convince  him,  that  anch 
crimes  as  his  cannot  escape  unpnnished.  The 
unhaiipy  prisoner,  ruined  and  undone,  by  the 
treacherous  flattery  and  pernicious  advioe  of 
tbat  abandoned,  insidious  and  execrable  wratoh, 
who  had  found  meaus  of  introducing  himself 
into  ber  father's  family,  and,  whilst  there,  by 
fiUse  pretences  of  love,  gained  the  affeotioo  of 
his  cnly  daughter  and  child.  Love!  did  I 
e«ll  U?  ItioKFTM  not  the  Mmn;  if  k  mt 


love  of  any  thing,  it  was  of  the  XQ^QOOL  sup- 
posed to  be  the  yomi^  lady's  furtone.  Could 
a  man  that  had  a  wife  of  kis  own,  and  chil- 
dren^ be  really  in  love  with  another  wooehmi  f 
Such  a  thing  cannot  be  aupposod,  and  there- 
fore 1  beg  leave  to  call  it  avarice  and  lost  only  ( 
but  be  it  what  it  will,  the  life  of  the  father 
becomes  an  obstacle  to  the  criminal  praeand- 
10^  tbat  were  intended  and  designed  to  be  4snr- 
ried  on  between  then^  and  tbereft>re  be  must 
be  removed,  btfore  that  imaginary  state  of  fe* 
licity  could  be  obtaiaed,  according  to  their 
prelected  scbease.  Mark  how  the  destructiOB 
of  tbi»  poor  man  is  ushered  into  the  world: 
ap|iaritiona,  noisea,  voices,  music,  reported  to 
be  heard  from  time  to  time  in  the  deceaaed's 
houio.  Even  his  days  are  numbered  out,  and 
bis  own  child  limita  the  space  of  his  life  but 
till  the  following  mouth  of  October.  What 
could  be  the  meaning  of  thia,  bat  to  prepare 
the  world  for  a  death  that  w«s  predeterromed  ? 
Who  could  limit  Ihe  days  of  a  man's  life,  hot  a 
person  tbat  knew  what  was  intended  to  bedoee 
towards  the  shortening  of  it  ? 

In  oiderto  bring  tkn  about,  Cransteira  aatt 
presents  of  pebbles,  as  alao  a  powder  to  cleaa 
tliem ;  and  thia  powder,  gentlemen,  you  wil 
fiad  is  the  dreadful  poison  that  accompliabed 
tbis  abominable  aobeme. 

From  time  to  time  mention  is  made  of  the 
nobbles;  but  not  a  syllable  of  the  powder* 
Why  not  of  the  one  aa  well  as  of  the  other,  if 
there  had  not  been  a  myatery  conesoled  ie  itf 
Preparation  ie  made  for  an  experiment  of  im 
power  before  Granatoun's  depaaiure ;  be  mian 
the  deadly  dcaught ;  but  the  prisoner's  cob- 
sdenoe,  net  yet  Imrdened,  forced  her  to  tara 
awi^  her  eyce,  and  she  durst '  not  venture  to 
behold  the  cap  prepared,  tbat  was  to  aemhihe 
fitther  into  aaolber  worid. 

Soon  aHer  thia  Cranstonn  quits  the  iamilj^ 
(having,  no  question,  lef\  instructions  how  to 
proceed  farther  in  oooipleting  the  scheme  he 
iiad  laid  for  toking  off  the  old  man)  and  thia 
you'll  find  by  letters  under  his  own  hsud,  that 
the  powder,  whatever  it  was,  must  not  be 
mixed  in  tee  thin  a  liquid,  because  it  might  ha 
iliscovered;  aad  therefore  water-grM  is. 
thought  fitter  for  tlie  purpose.  By  tbef  re^m 
mixtures  that  were  aiede  upon  these  oecasieee, 
the  unfortunate  eervant  and  char- woman  aocU 
dentally  drank  part  of  the  deadly  compoaitioa. 
When  complaint  is  made  of  their  aicknea% 
bow  doeo  the  nrisoiier  behave  F  Doea  s^e  aet 
adoiiniater  to  tnem  with  as  much  art  and  siul 
aa  a  physician  could  ?  Doea  she  not  prescribe 
proper  liouids  and  draughts  to  absorb  and  take 
off  the  cage  of  the  corroding  poison  ?  If  she 
knew  aet  what  it  was,  how  eoold  she  admi- 
aiitor  so  aaeoessfally  to  preveat  the  fatal  coa* 
qacneea  of  it  both  in  the  maid  aad  the  chap- 
woman  F  During  this  transaction,  the  unhappy 
fother  finds' himaalf  afllkstod  with  tortoriaf^ 
paaos,  ioomediately  afWrteeaivingthe  eempo- 
aition  from  hia  daughter.  Is  tbm  any  cava 
takenefhimF  Any  physician  neat  for  to  at- 
taaii  kimf  Aagr  hfaMnf  4iaaghte  preptBed  ta 
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quiet  the  raelis  and  tortnres  that  he  inwardly 
felt  ?  None  at  all,  that  I  can  find.  He  is  left 
to  take  care  of  himself,  and  nndergo  thove 
miseriea  that  his  own  chiM  bad  broagrht  npon 
him,  and  yet  had  not  the  heart  to  gire  him 
any  asaiatance.  \¥hat  could  this  proceed 
from,  but  girilt  only  ?  Would  not  an  innocent 
child  bare  made  the  strictest  inquiry  bow  her 
own  father  came  to  be  out  of  order  ?  Would 
she  not  have  soi^t  the  world  over  for  ad? ice 
and  assistance^  But  instead  of  that,  you  bear 
the  bitterest  expressions  proceed  firom  her,  ex- 
pressions sufficient  to  shock  human  nature. 
They  have  been  all  mentioned  alread  jr  by  my 
learned  leader,  and  1  will  not  again  repeat 
them. 

'  Obsenre,  as  things  come  nearer  the  crisis, 
whether  her  behaviour  towards  her  father  car- 
ries any  better  appearance.  When  it  began  to 
be  suspected  that  Mr.  Blandy's  disonter  was 
owing  to  poison,  and  strongly,  from  circum- 
stances, that  the  prisoner  was  privy  to  it ;  the 
poor  nuin,  now  too  far  gone,  beiug  informed 
tbrt  there  was  great  reason  to  suspect  bis  own 
child,  what  expressions  does  he  make  use  of? 
No  harsher,  than  in  the  gentlest  method  say- 
iag,  '**  Poor  lore-sick  girl!  1  always  thought 
there  was  mischief  in  those  Scotch  pebbfes. 
O I  That  damned  viHain  Cranstoun,  that  has 
^t  of  the  best  and  drank  of  tlie  best  my' 
house  afforded,  to  serve  me  thos,  and  ruin  my 
l^r  love-aick  girl  !'*  An  incontestable  proiif 
that  he  knew  the  cause  of  hia  disorder,  and  the 
mthoa  of  it. 

The  report  spread  about  the  house  of  the 
f^tber'a  suspicions,  soon  alarmed  the  prisoner : 
what  does  she  do  upon  this  occasion  f  Can 
any  other  interpretation  be  put  upon  her  ac- 
tions, than  that  they  proceeded  from  a  manifest 
inlentioD  to  conceal  her  gniK?  Why  is  the 
paper  of  powder  thrown  into  the  fire  r  From 
whence,  as  my  learned  leader  most  elegnntly 
Jibsenrea,  it  is  miraculously  preserred.  What 
oiccuion  for  concealment,  had  ahe  not  been 
comdous  of  ^mething  that  was  wrong  P  If 
wkm  had  not  known  what  bad  been  in  the  paper, 
fbr  what  purpose  was  it  committed  to  the 
flnmei?  And  what  really  was  contained  in  that 
fjaper,  will  appear  to  vou  to  be  deadly  poison. 

xlie  long  wished-ror  and  fatal  hour  at  last 
mi¥ei;  and  but  a  little  before,  a  letter  b  sent 
l^the  prisoner  to  Cranstoun,  that  her  father 
wis  extremely  ill ;  begging  him  to  be  cautious 
iMiat  he  writes,  lest  any  accident  abould  bao- 
pen  to  his  letters.  Do  the  circumstances,  tne 
HDguage,  or  the  time  of  writing  this  letter, 
lenve  any  room  to  suppose  the  prisoner  conid 
IvtobiDOcentf  They  seem  to  me  rather  to  be 
Ifctf  fnllest  proof  or  her  knowinfi^  what  ahe  bad 
dbne.  What  accidents  could  bdal  Cranstoun's 
letter*  ?  Why  is  he  to  take  carciwhat  he  writes, 
if  mthin^  but  the  effects  of  innocency  wei«  to 
be  ieiintamad  in  those  lettcfs?  In  a  very  short 
time  nftef  thb,  the  strength  of  the  poison 
cnrri^  the  father  out  of  the  world.  Do  but 
kmt  how  like  prisoner  behaved  thereupon. 
The  fhtherli'  corpse  was  not  yet  cold  when  she 


makes  application  to  the  footman,  with  a  temp* 
tation  of  large  sums  of  money,  as  a  reward,  if 
be  would  go  off  with  her ;  but  the  fidelity  and. 
virtue  of  the  servant  waft  proof  against  the 
temptation  eren  of  fonr  or  five  hundred  pounds. 
The  next  proposal  is  to  the  maid,  to  procure  a 
chaise,  with  tne  offer  of  a  rcwani  for  so  doiiior, 
and  to  ffo  along  with  her  to  London ;  but  this 
project  likewise  fkiled,  through  the  honesty  of 
the  servant.  The  next  morning,  in  the  absence 
of  Edward  Heme,  (the  guard  that  was  set 
over  her)  she  makes  her  escape  from  her 
father's  house,  and  dressed  as  if  going  to  take  a 
journey,  walked  down  the  street ;  but  the  mob 
was  soon  aware  of  her,  aud  forced  her  to  take 
sheher  in  a  public-house  over  the  bridge. 
Do  these  proceedings  look  as  if  they  were  the 
effects  of  innocence?  Far  otherwise,  I  am 
afraid.  Would  an  innocent  person  have 
quitted  a  deceased  parent's  house,  at  a  time 
when  she  was  most  wanting  to  make  proper 
and  decent  preparations  fbr  his  funeral  ?  Would 
an  innocent  person,  at  such  a  time  as  this,  offer 
money  for  assistance  to  make  an  eacape?  I 
think  not:  And  I  wish  she  may  find  a  satis- 
factory cause  to  assign  for  such  amazing  be- 
haviour. 

Let  us  put  innocence  and  guilt  in  the  scale 
together,  and  observe  to  which  side  the  pri- 
soner's actions  are  most  appHcable.  Inno- 
cence, celestial  virgin,  always  has  her  guard 
about  her ;  she  dares  look  the  frowns,  the  re- 
sentments, and  the  persecutions  of  the  world 
in  the  face ;  is  able  to  stand  the  test  of  the 
strictest  inquiry  ;  and  the  more  we  behold  her, 
still  the  more  shall  we  be  in  love  with  her 
charms.  But  it  is  not  so  with  Guilt :  The 
baneful  fiend  makes  nse  of  unjustifiable  means 
to  conceal  her  wicked  designs,  and  prevent  db* 
covery.  Artifice  and  cunning  are  her  aup« 
porters,  bribery  and  corruption  the  defenders  of 
her  cause ;  she  flies  before  the  face  of  law  and 
justice,  and  shuns  the  probation  of  a  candid  and 
impartial  enquiry.  Upon  tlie  whole  matter* 
you,  gentlemen,  are  to  judge ;  and  judge  as 
ntvourably  as  you  can  for  the  prisoner. 

If  this  were  not  sufiicient  to  convince  us  of 
the  prisoner's  guilty  I  think  the  last  transaction 
of  all  will  leave  not  the  least  room  to  doubt* 
When  in  discourse  with  persons  that  came  to 
her  at  the  house  where  she  had  taken  sbelto', 
what  but  a  self-conviction  could  have  drawn 
such  expressions  from  her  ?  In  her  discourse 
with  Mr.  Fisher  about  Cranstoun,  you  will  fhid 
ahe  declared  she  had  letters  and  papers  that 
would  have  hanged  that  villain :  And  again, 
says,  **  My  honour,  Mr.  Fisher,  to  that  wiU 
lain  has  brought  me  to  destruction:"  And 
again,  in  her  enquiry  of  Mr.  Lane,  What  thej 
would  do  with  her,  ahe  bursts  out  mto  this 
bitter  exdaraation,  **0!  that  damned  vilhun!*' 
Then  after  a  short  pause,  **  But  why  should  1 
blame  him  ?  I  am  more  to  blame  than  he  ii^ 
for  I  gave  it  him.'*  How  could  she  be  to  blanpe 
for  giving  it,  if  she  knew  not  what  it  was? 
And,  as  it  is  saki,  went  yet  farther,  and.  de* 
dared,   **  That  she  knew  the  consequence.** 
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If  she  did  know  tt,  the  rautt  expect  to  raffer 
^e  ctmsequeDce  oFil  too. 

Thus,  frendemen,  lit?e  I  etuleAToureil  to  lay 
before  you  some  obierTatioiM  upon  Khii  tram- 
action,  and  1  hope  you  will  ihinL  them  not  un- 
worthy of  your  coDsideretion.  1  trust  1  have 
aaid  nothing  that  relates  to  the  fact,  that  is  not 
ID  my  instructions ;  should  it  he  otherwise,  I 
assure  you  it  was  nut  with  design.  And  what- 
ever is  Bot  supported  hy  legal  evidence,  you 
will  totally  disregard. 

If  any  other  interpretation  than  what  1  have 
offered,  can  be  put  upon  theae  several  transac- 
tions, and  tlie  circuaistaocea  attending  them,  1 
doaht  not  but  you  will  always  incline  on  the 
merciful  side,  where  there  is  room  fur  so  doing. 

We  shall  now  proceed  to  call  our  evidence. 

llie  other  gentlemen,  of  counsel  for  the 
king,  wore  Mr.  Hayes,  Mr.  Nares,  and  BIr. 
Amnler. 

The  counsel  for  the  prisoner,  were  Mr.  Ford, 
Mr.  Morton,  and  Mr.  Aston. 

Dr.    Anthony  AddingUm^  and   Dr.   WiUiam 

Leui'Uy  sworu. 

Counsel,  Did  you.  Dr.  Addington,  attend 
Mr.  Blandy  in  his  last  illness? — Dr.  AtLiin^ton. 
Yes,  Sir. 

\V  lien  were  you  called  to  him  the  first  time? 
—On  Saturday  evening,  August  the  10th. 

In  what  condition  did  you  finil  him  ? — He 
was  In  bed ;  and  told  me,  that,  after  drinking 
some  gruel  ou  Monday  night,  August  the  5lh, 
he  had  |)ercciveil  an  extraordinary  gritiiness  in 
his  naouth,  attended  with  a  very  painful  burn- 
ing and  pricking  in  his  tongue,  throat,  stomach, 
and  bowels,  and  with  sickness  and  gripings ; 
which  symptoms  had  been  relieved  by  tits  of 
vomiting  and  purging. 

Were  those  fits  owing  to  any  physic  he  had 
taken,  or  to  the  gruel  ? — Not'to  aii^  physic ; 
they  came  on  very  soon  after  drinking  the 
gruel. 

Had  he  taken  no  physic  that  day  ?^  No. 

Did  he  make  any  farther  complaints? — tie 
•aid,  that,  after  drinkiug  more  gruel  on  Tues- 
day night,  August  the  6ih,  he  had  felt  the 
grittiness  in  his  mouth  airaiu  ;  and  that  the 
burning  and  pricking  in  nis  tuugue,  throat, 
stomach,  and  bowels,  had  returned  with  double 
violence,  and  had  been  aggravated  bv  a  prodi- 
'  ginus  swelling  of  his  belly,  and  exquisite  pains 
and  prickings  in  every  external  as  well  as  in  - 
teroal  part  of  his  body ;  uhicii  piickings  he 
compared  to  an  infinite  number  of  needles 
darting  into  him  all  at  once. 

How  soon  after  drinking  the  grorl  ?— Al- 
most immediately.  He  tohl  me  likeu  ise,  that, 
at  ihe  aanie  time,  he  had  had  cold  sweats,  hic- 
cup, extreme  restlesaneas  and  anxiety  j  but  that 
then,  viz.  on  Saturday  night,  August  tlie  10th, 
having  had  a  great  many  stooU,  and  some 
Uoody  ones,  he  was  pretty  easy  es^ry  where, 
except  in  his  mouth,  lijis,  nose,  eyes,  and  fun- 
dament; and  except  some  transient  gripings 
Uk  hit  bowtlf«    I,  asked  him,  to  what  he  im- 


puted those  onetfy  sensalioiM  in  hie  mouth, 
lips,  note,  and  eyes.'  He  said,  to  the  fumea  oif 
something  that  be  bad  taken  in  bis  gniel,  on 
Monday  night,  August  the  ftth,  and  Tueiday 
night,  August  the  (ith.   On  inapection,  I  found 
bis  tongue  onelled,  and  his  throat  slightly  in- 
flamed, and  excoriated.      His  lipa,  especially 
the  upper  one,  were  dry  and  rough,  and  bad 
angry  pimples  oo  them.     The  inside  of  hit 
nostrds  was  in  the  same  condition.     Hui  eyes 
were  a  little  bloMt-sliot.    Besides  tliese  appear- 
ances, 1  observed  that  he  had  a  low,  trembliDgy 
intermitting  nuke ;   a  difficult,  unequal  respi- 
ration ;    a  yellowish  complexion ;  a  difficulty 
in  the  utterance  of  his  wonis,  and  an  inability  of 
swallowing  even  a  tea-spoonful  of  the  thiimest^ 
liquor  at  a   time.    As  1  auspected  that  these 
a|jpearances   and   symptoms  were  the  effect 
of  poison,  I  askeil  Miss  Blandy,  whether  Mr. 
Bhindy  had  lately  given  offence  to  either  of  bis 
servants,  or  clients,  or  any  other  penoo  f    She 
answered,   **  That  he  waa  at  peace  with  all 
the  world,  and  that  all  the  world  waa  at  peace 
with  him."     I  theu  asked  her,  whether  be  bad 
ever  been  subject  to  complaiuts  of  thia  kind 
before  ?  She  said,  that  he  had  often  been  aub- 
ject  to  the  cholic  and  heart-  burn  ;  and  that  she 
supposed  tliis  was  only  a  fit  of  that  sort,  and 
would  soon  ffo  off,  as  usual.   I  told  Mr.  Blso<ly, 
that  I  asked  these  questions,  because  1  suspect- 
ed that  by  some  means  or  other  he  had  taken 
poison.     He  replied,  *'  It  micht  be  so,'*  or  in 
words  to  that  effect :    But  Aliss  Blaudy  said, 
**  It  was  iui possible."    On  Sunday  morning, 
August  the  iUh,  he  acemed  much  relieved; 
his  pulse,  breath,  complexion,  and  power  of 
swallowing,  were  ([really  mended.       He  bad 
had  several  stools  in  the  night,  without  any 
blood  in  them.   The  complaints  which  he  had 
made  of  his  mouth,  lips,  nose,  and  eyes,  wera 
lessened ;    but  he  said  the  pain  in  hia  funda- 
ment contiuuetl,  and  that  he  still  felt  some 
pinchings  iu  his  bowels.    On  viewing  his  fun- 
dament, I   found  it  almost  surrounded  with, 
gleety  excoriations  and  ulcers.      About  eii^ht 
o'clock  this  morning  I  took  my  leave  of  bim; 
but  before  1  uuitted  his  room,  Miss  Blandy  de- 
sired 1  would  visit  him  again  the  next  day,. 
When    1  got  down  staira,  one  of  the  maids, 
put  a  paper  into  my  hands,  which  she  said 
Miss  Blandy  had  thrown  into  the  kitchen  fire. 
Several  holes  were  burnt  in  the  paper,  hot  not 
a   letter   of  the  superscription   was  effaced. 
The   superscription    was,    **  The   powder  to 
clean  the  pebbles  with." 

What  is  the  maid*s  name  that  gave  yon  that 
|>aper  ? — I  cannot  recollect  which  of  ihe  maids 
it  was  that  gave  it  me.  I  opened  the  paper 
very  carefully,  and  found  in  it  a  whitish  powder, 
like  white  arsenic  in  taste,  but  slightly  disco- 
loured by  a  little  burnt  paper  mixed  with  it.  I 
cannot  swear  this  powder  was  araeuic,  or  any 
other  poison,  because  the  quantity  was  too 
sm:)ll  to  make  any  experiment  with,  that  could 
be  depended  on. 

What  do  you  really  saspect  it  to  be?r— I 
really  suspect  it  to  be  white  anenic. 
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PI0M8  to  praoeed,  Sir.— Ai  tooo  as  the 
mAid  bad  left  roc,  Mr.  Nortoa  the  aiiothecvy 
vrodueed  a  powder,  tbat,  be  said,  bad  been 
hmA  at  the  boUooi  of  tbat  meal  of  gruel, 
wbich,  as  wu  tuppoaed,  bad  poiaooeu  Blr< 
Blaadj :   He  me  me  some  of  Uiia  povder, 
and  I  eiaiiuDed  it  at  my  leiiure,  and  believe  it 
4o  be  wbite  araanic.     On  Monday  mominff, 
Auf  uat  tbe  lS|h,  I  fbond  Mr.  B(^ady  tvoch 
wone  than  1  hid  kftbim  the  da;fbefbBe.    His 
'Cempbudoa  was  very  bad ;    bia  puke  inter- 
jDJtladt  and  he  breathed  and  awailowed  witii 
mat  difficaky.     Hf  complained  oiore  of  bia 
•  tondftment  than  he  bad  done  befose.     His 
.besrels  were  still  in  pain.     1  now  desired  tbat 
•another  physician  might  be  oalled  in*  aa  I  ap* 
apprehended  Mr.  Blandy  to  be  in  tb?  utmost 
danger,  and  that  this  fmair  might  como  be- 
-  lore  a  court  of  judicature.  Dr.  I^wis  ^fss  then 
MAt  fiN*  from   Oxford.   I  stayed   with  Mr. 
Bhmdy  all  this  day.    1  asked  him  n^re  than 
MKoe,  whether  he  really  tbou^t  he  bad  taken 
.DoisooF   He  answered  each  time,  that  be  be- 
lieved he  had.      I  asked  him,  whether  he 
thought  be  had  taken  |wison  often P   He  an- 
.awerad  in  the  affirmative.     His  leaaons  for 
.thinking  so,  were,  because  some  of  his  teeth 
had  deny«l  much  faster  -tiian  was  natural ; 
and  because  be  had  frequently,  for  some  months 
past,  especially  after  bia  daughter  had  received 
n  preaent  of  Scotch  pebblea  firom  Mr..  Craa- 
atoun,  been  affected  with  very  violent  and  an- 
aocountable  prickings  and  heata  in  bia  tongue 
and  throat,  and  with  almoat  intolerable  hum- 
•ings,  9^nd  paina  in  his  stomach  and  boweb, 
.-which  Aised  to  go  off  in  vomitings  and  purg- 
■inga.     1  aaked  niro,  whom  he  suspected  to  be 
the  giver  of  the  poison  f   The  tears  ftpod  in 
hb  eyes ;   yet  he  forced  a  smile,  aivi  si^d,— 
.«(  A  poor  love-sick  girl—I  forgive  her-t-i  al- 
.waya  thought  there  was  mischief  in  those 
^cuned  Scotch   pebbles."     Or.  Lewis  came 
«ahoat  «g.ht  o'clock  in  the  evenuig.    Before  he 
.came,  Mr.  Blaody's  comjpleyion,  pulse,  breath, 
.  aad  faculty  of  swaUowiog,-  were  got  much 
.hatlsr  again ;  but  he  complained  mort  of  pain 
4B  hia  fundament.    Tbia  evening  Miss  Blaiidy 
waa  ooniined  to  her  chamber ;    a  guard  was 
placed  over  her ;   and  her  keys,  papers^  and 
■^lill   instruments   wherewith   she  could    hurt 
either  heisidf,  or  any  other  person,  were  taken 
-fiomhar. 

How  came  thatP— 1    propoaed  it  to  Dr. 

Lawia,  and  we  both  thought  it  proper ;  because 

we  had  great  reaaon  to  suspect  her  as  the  au- 

tlwr  of  Mr.  Blandy 'a  illness ;  and  because  this 

anspieion  was  not  yet  publicly  known,  and,  there- 

Ibre,  DO  magistrate  hsti  taken  any  notice  of  tier. 

Pleaae  to  go  on,  Dr.r  Addington,  vjith  your 

^eeooat  of  Mr.  Blandy. — OnTnesday  morning, 

■  Aagust  the  Idth,  we  found  him  wcrse  again. 

His  countenance,  pulse,  breath,  and  poirer  pf 

.  awayowiog,  were  extremely  had.    He  was  ex- 

Masively  weak.    His  bands  trembled.    Both 

they  and  bis  face  were  cold  and  clammy.   The 

pain  was  entirely  gone  from  his  bowels,  but  not 

.bom  hiafuadameat.    Ha  waa  now  a^d  |hen  a  r 
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little  delirious.  He  had  frequehtly  a  short 
cough,  and  a  very  extraordinary  elevation  of  bia 
cb^st,  in  fetchiog  his  breath  ;  on  which  occa- 
sions an  ulcerous  matter  generally  issued  from 
his  fundament  Yet  in  his  sensibfp  iniervals,  be 
waa  cheerful  and  jocose :  he  said,  "  he  waa 
like  a  person  bit  by  a  mad  dog ;  for  that  he 
should  be  glad  to  drink,  but  could  not  swallow." 
About  noon  this  day  his  speech  fauhered  more 
and  mpre.  He  waa  sometimes  very  restless, 
at  others  very  sleepy.  His  face  was  quite 
ffhaatly.  This  w^  was-a  terrible  on^.--On 
Wednesday  rooming,  Aif^st  the  Uth,  be  ra- 
covered  his  senses  for  an  hour  or- more.  £(a 
told  Ine,  be  would  make  his  will  in  two  or  three 
days;  but  h^  soon  grew  delirious  again ;  and, 
sinking  every  moment,  died  about  two  o'clock 
in  the  afternoon. 

Upon  the  whole,  did  yon  then  think,  from 
the  symptoms  yon  have  described,  and  the  ob- 
servations you  made,  tbat  Mr.  Blandy  died  by 
poison  F — Indeed  I  did. 

And  is  it  your  present  opinion  P— It  is ;  and 
I  have  never  had  the  least  occasion  to  Alter  it. 
His  esse  was  so  particular,  tbat  he  had  not  a 
symptom  of  any  consequence,  but  what  other 
persons  have  had,  who  have  taken  white  arse- 
nic ;  and,  after  death,  bad  no  appearance  in 
bis  body,  but  what  other  persons  have  had,  who 
have  been  destroyed  by  wbite  arsenic.*- 

When  was  bia  Mdy  opened  ?— On  Thursday 
in  the  allemoon,  Auguat  the  ISth. 

What  appeared  on  opening  it? — I  comoiittad 
the  appearances  to  wnting,  ani  should  be  glad 
to  read  them,  if  the  Court  will  give  me  Wave. 

Then  the  Doctor,  on  leave  given  by  the 
Court,  read  as  follows : 

**  Mr.  Blandy*s  back,  and  the  binder  part  of 
bis  arms,  thighs,  and  legs,  were  livid.  Tbst 
fot  which  lay  on  the  muscles  of  bis  belly,  waa 
of  a  loose  texture,  inclining  to  a  state  of  fluidity. 
Tbe  muscles  of  bis  belly  were  very  pale  and 
flaccid .  Tbe  cawl  was  yellower  than  is  natural ; 
and  on  tbe  side  next  the  stomach  and  intestines 
looked  brownish.  Tbe  heart  was  varic^ted 
with  purple  spots.  There  wss  no  water  m  the 
pericardium.  Tfaie  lunga  resembled  bladders 
half  filled  with  sir,  and  blotted  in  some  places 
with  pale,  but  in  most  with  black  ink.  The 
liver  and  apleen  were  much  discoloured  ;  tbe 
former  looked  ^  if  it  had  been  boiled,  but  that 
part  of  it  which  covered  tbe  stomach,  waa  par- 
ticularly dark.  A  stone  wss  foond  in  the  gall- 
bladder. The  bile  was  very  fluid,  and  of  a  dirty 
yellow  cokNir,  inclining  to  red.  The  kidneya 
were  all  over  stained  with  livid  spots.  The 
stomach  and  bowels  were  inflated,  and  appeared 
bflbre  any  incision  was  made  into  theqi,  as  if 
tbey  bad  Been  pinched,  and  extravaaated  blood 
bad  stagnsted  between  their  membranes.  They 
contained  nothing,  as  far  aa  we  examined,  hut  a 
slimy  bloody  froth.    Their  coats  were  remark- 

*  Tbe  Doctor  intended  to  have  excepted  the 
stone  found  in  Mr.  Blaudy'a  gall-bladder.— 
Ibm^r  Mditim* 

AD 
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■biy  imoolh,  thin,  add  flibby.  The  wriokla  j 
<rt'  tlit  nomaeh  nere  toiilly  oUilmteO.  The 
intern*!  coat  of  the  do  roach  and  ila*d«iuiii, 
C«(iectil1y  about  tfaeorificea  of  the 
prwiigiuutljr  inflimcd  aail  eicoriatej.  The 
ndnen  of  the  wbiteat'theeyeina  tjolml  in- 
fl*miintioa«rtbat  part,  or  raiher the  while  of 
the  ejs  jiHt  bnnbed  and  Ueediag  with  the 
beards  or  barlejr,  may  aerre  to  ^rr  aome  idea 
how  thit  coat  had  beea  wounded.  Therewaano 


•chima  in  any  gland  of  the  abdotoeo ; 
berioD  oftheiuni" '~  ■■---■ — 
Ibc  Iraal  trace  ol 


t  iunn  to  the  pleara ;    nor  indeed 
ice  of  K  Bitnnl  decay  in  any  part 


Coootal,  to  Dr.  Ltmii. 

Did  yoD,  Dr.  Lewis,  oheerretba  Mr.  Blandy 
had  the  ■vwptoma  which  Dr.  Addingtou  hu 
nteniioncd  ?--Dr.  Lari*.  I  did. 

Did  you  ohaerre  that  ibcM  were  the 


kodington  haa  dMcribed 

■mnbrrlbcinaJI,  cace|tt  the  ipota  onhiabeftTt. 

li  it  your  re*l  opinion,  that  IImm  lynptosa 

•nil  thoae  appeaimoceo  were  owing  to  poiwo  i 

And  (bat  he  dieil  of  poiaon  ?— Abednlely. 
Dr.  AdditgtoH  craaa-UBiiiiiied. 

fritoHo'i  Couvtl.  Did  von  first  intimate  to 
Hr.BUndv.oriie  to  yon,  that  he  had  been  poi- 
soned f— Dr.  Adiington,  He6rtt  intimated  il 

Did  yea  aak  bin,  whether  be  wat  certain 
that  be  bad  been  poiMB^d  by  ibe  gnwl  that  he 
tndi  on  Honilay  night,  AugtuI  tbe  5th,  and  en 
Tuesday  night,  Auguit  the  6lh  ?— I  do  not  re- 
collect that  Idid. 

Ire  jron  lore  that  he  aald  be  Vaa  disordered 
aOer  drinking  the  grael  on  Monday  oigbl,  the 
SlhorAnguttF— Yea. 

Dill  yon  erer  aik  him  why  he  drank  more 

Eoel  nn  Tuenlay  nigbl,  Angoat  the  0th  f—l 
lier.  1  did  not. 

Wlwn  did  yon  make  experimcDtt  on  tbe 
powijei  dvlirered  to  you  by  Hr.  Nortoo  ? — I 
made  tome  tbe  next  day ;  hot  many  more 
aume  lime  afterward*. 

How  hing afterward! ? — I  cannot juatly  any ; 
it  might  be  a  month  or  more. 

Dow  often  had  you  powder  given  yonr>— 


Twico. 
Did  yo 

eeUr— V. 


make  experiment*  with  botb  pat 
:    bat  1  gsTe  the  grettett  part  o 
tbe  first  to  Mr.  King,  an  eiperieneed  cat 


■  ■"*( 
iu  Reading  i  and  deaired  that  he  would  exa- 
mine it,  wbich  tie  did ;  and  be  told  ma  that  it 
was  white  arMoic.  The  secoad  pared  was 
iMed  in  trials  made  by  myself. 

Who  had  tbe  seoond  parcel  in  beeping  till 
jon  tried  it  J—\  had  it,  and  keplit  oitbcr  in  my 
pocket, oruDiter  hicfc  and  key. 
'  DW  yoo  nerer  shew  it  to  any  body  F— yea, 
to  aeraraj  peioona  ;  bat  trnited  nobody  with  it 
sutofmjsighi. 

Jfb;  do^Ott  belicKittobawhilAaneiiicr 
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—For  the  following  reMun* :  1.  Tbts  powder 
haa  a  milky  whilcDeia  ;  so  fats  white  arwniC. 
8.  This  H  mittT  and  almoet  inaipid  ;  ao  i«  while 
Part  of  it  awim*  ou  tlie  •nrface  of 
cold  water,  like  a  pale  sulpboreooa  filro ;  but 
tbe  grtalcal  part  Mnfca  to  tbe  botutn,  and  (*• 
vaioa  tber*  nndiaaolted ;  tbe  aanie  ii  Iroe  of 
white  usanio.  4.  This  thrown  on  red-bot 
iron,  does  not  fiawie,  hm  riaea  entirely  in  thick 
whiu  fomea,  wUch  bare  ib«  stencb  of  gsrfie, 
and  corer  oold  iron,  hdd  jnat  om  Ibem,  with 
whito  flowoa;  whiu  araanie  does  the  Mtne. 
5.  1  boiled  ten  graio*  of  tbie  powder  in  fbor 
ouDoea  of  dean  water,  and  then,  paaang  tb« 
dModioo  Ibrowb  a  flitre,  dirided  it  into  trm 
eanal  paria,  which  ware  pot  into  a*  maay 
giuaea :  into  one  glaw  I  poured  a  few  drope  « 
eplril  of  B^  aoiinouinc ;  into  another  some  df 
tbe  Uxifium  of  lartor ;  into  the  thin]  aooM 
atroog  spirit  of  Titriol ;  into  the  fourth  aome 


down  a  few  portwies  of  pale  aedimenl.  Tbe 
lixirinmof  Uriar  gave  a  while  dood,  which 
hung  a  little  afaore  Ifae  midille  of  tlie  glaiL 
The  apiriu  of  ritriol  and  aali  nude  a 


glittering  rryitals,  stickiDg  to  the  aiJei  and 
Eoitom  in  tbe  gisas.  8ynipof  mletsprodtwed 
a  beautiful  pale  green  tiacture.  Hanng  waah- 
cd  the  aauce-pan,  funnel,  and  gtasaea,  uaed  ia 
tbe  fbregoing  eaperimenta,  very  dean,  and 
proridcd  a  fnah  nitre,  I  boiled  Un  giaina  of 
white  anenio,  boaghi  of  Mr.  Witcodi,  drag^. 
giat  in  Heading,  in  four  ouncea  of  dean  water: 
and  filtering  and  diTidinu  it  into  fire  cqwu 
parte,  pmcrttled  with  them  juit  as  I  had  amw 
with  tiM  former  decoction.  There  was  ■■ 
^actnmilitude  between  llie  experimenli  mad* 
on  the  ICTO  decoctions.  They  correspooded  an 
nicely  in  each  trial,  that  I  declare  I  nerer  saw 
any  two  tbiogi  in  natore  more  alike,  than  tbe 
dvcoclion  made  with  the  poirdrr  found  in  Hr. 
Blandy'a  gruel,  and  that  made  with  white  ane- 
nie.  From  ikeae  experimenli,  and  olben, 
which  I  am  ready  to  produce,  if  desired,  1  be- 
lierc  that  powder  to  be  white  areeiiic.* 


"  1  bare  Iranaeribnl  from  Mr.  Burnett's 
Tnatiseoo  the  Criminal  Law  of  Scotland,  Ap- 
pendix, 14°  XXIll,  the  fdlowiag  Remarka 
made  by  Dr.  Black  (Lectures  on  Che- 
mist!^, Tol.  9,  p,  4!8),  rrgartUng  tbe  duly  of 
phyaieiaiw,  who  may  be  oonsubed  in  caaea 
wber«  aiaenie  to  smpccted  to  bare  been  ad- 
miniUered,  and  the  symptoms  which  usoalljr 
occur  in  such  case* : 

"  Pbysidsns  and  surgeons  are  aomatimea 
called  upon,  in  caaea  of  suppnaed  murder  by 
arsenic,  to  giro  their  opinion  ;  and  Ibe  qoaa- 
lions  comnMHily  put  to  tbem  are  these  i 

"  1.  Whether  tbe  appcarancea  oi 
obserred  to  tbe  dying  and  dead  p         ..... 
reaaon  to  oHtdude  that  tbay  were  killed  with 

"  t-  WbdbcrMrtiiB  dnigior  powden  vbicb 
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for  ikeMnnkir  qfher  Father. 
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Dkl  any  penoo  mmke  these  exiteriments  with 
you? — No:  but  Mr.  Wilcock,  the  druffgist, 
WM  preieot  while  I  made  them;  aira  he 
weighed  both  the  powder  and  the  white  ar- 
senic. 

When  did  Itr.  Blandy  fint  take  medicinea 
by  your  order  ? — As  soon  as  he  could  swallow, 
on  Saturday  night,  August  the  10th.    Before 

had  been  giren  to  the  dead  person  or  mixed 
with  his  rood,  and  a  part  of  which  are  com- 
mitted to  the  physician  to  be  ezammed,  be 
arsenic  or  contain  arsenic  T  « 

**  It  is  necessary  to  be  cautioas  in  giving  onr 
anawer  to  the  nrst  question,  which  seldom 
admits  of  a  perfectly  decisi? e  answer  if  the 
.presumption  of  poison  rests  on  the  symptoms 
alone;  those  produced  by  arsenic  being  not 
unlike  to  what  appears  in  some  diseases— such 
aa  the  cholera  ;  out  these  symptoms  may  add 
to  the  proof  arising  from  other  circumstances. 
The  symptoms  produced  by  a  dose  of  arsenic, 
appear  in  a  quarter  uf  an  hour,  or  not  much 
long^er,  after  it  is  taken.    First,*  sickness  and 
gr^  distress  at  the  stomach,  soon  followed  by 
thirst  and  burning  heat  in  the  bowels.    Then 
come  on  violent  vomiting  and  severe  cholic 
Mips,    and  excessive  and   painful   purging. 
This  produces  faintings,  and  cold  sweats,  and 
.other  signs  of  great  debnity.    To  this  succeed 
painful  cramps  and  contractions  of  the  legs 
and  thighs,  extreme  weakness,   and   deau. 
After  the  death,  the  intestines  are  found  in- 
flamed  and  corroded ;  and  sometimes  inflamma- 
tions and  enisions  of  the  anus  happen  before 
death.    In  examining  the  dead  body,  we  must 
take  care  that  we  be  not  deceived  by  the  dis* 
floliition  of  the  stQjnach  by  the  gastric  li(^uor, 
nod  account  it  an  indication  of  arsenic.    It  we 
And  arsenic  in  the  stomach  or  intestines,  or  in 
the  drugs  or  other  suspected  matter,  which 
were  ^ven  to  the  dead  person,  we  can  give 
m  decisive  answer   to   those  two  questiona; 
bat  we  must  make  ourselvei  sure  that  what  we 
judge  to  be  arsenic,  be  really  so. 

"  We  must  therefore  take  care  to  be  well 
acquainted  with  the  qualities  of  araenic,  by 
which  it  is  distinguishable  from  all  other  sub- 
atanoes,  and  its  distinctive  properties  are  these : 
....  '*  I.  It  is  a  heavy  substance,  which  may 
therefore  be  separated  by  skilful  elutriation 
from  animal  or  vegetable  matter,  with  which 
it  may  happen  to  be  mixed  in  the  bowels 
.or  in  the  drugs.  Elutriation  is  commonly  per- 
roryiiad  with  water,  but  if  the  arsenic  be  mixed 
with  oily  or  resinous  drugs,  it  may  be  oer- 
Ibrined  with  alcohol.  In  examining  tlie  dead 
My,  therefore,  it  osay  be  proper  to  waah  oat 
ahe  wholeeontents  of  the  stomach  and  bowels 
JBlo  a  bafOQ  of  water,  and  then  by  careful  ehi- 
triatkm,  to  try  if  any  arsenic  can  be  found  in 
ttom.  *  And  in  examming  the  drugs,  if  they  be 
o  miaKtore  of  different  ingredients,  we  must  di- 
flilo  or  dissolve  them,  by  grinding  them  a  little 
with  water  or  spirits,  and  then  elutriate. 

"  9:  Arsenic,  besides  being  a  heavy  snb- 
alaoe?,  is  folatile.    When  heated  on  a  rad-hot 


that  timt  he  waa  under  the  care  of  Hr. 
Norton. 

Benjamin  Norton  sworn. 

Norton,  I  live  at  Henley ;  I  remember 
being  sent  for  to  Mrs.  Mounteoey's  in  Henley, 
on  Thursday,  August  the  8ih,  in  order  to  shew 

me  the  powder.     There  was  with  her  SusaO 

— «- — — —  - 

iron,  it  evaporates  totally  before  it  be  red-hot, 
and  goes  off  in  white  smoke. 

*^  3.  It  is  easily  metallized  by  mixing  it 
with  three  times  its  weigtitofthe  black  flux, 
and  heating  the  mixture  in  a  tube. 

"  4.  In  this  metallized  state,  it  easily  pene- 
trates copper  when  assisted  by  heat,  and  gives 
to  the  copper  a  whitish  colour,  Kke  that  of 
lead  or  tin.  It  must  be  made  of  a  dull  red 
heat.  This  will  completely  dissipateLCorrosivo 
sublimate,  or  other  things  which  can  whiten 
copper. 

*'  5.  In  its  metallized  slate,  if  it  be  suddenly 
heated  to  a  sufficient  degree  on  a  red-hot  iron, 
araenic  takes  fire,  and  bums  with  a  flame,  hota 
which  arises  a  smoke,  which  is  white  arsenic  ; 
or,  if  the  iron  be  not  sufficient  to  make  it  tako 
fire,  it  aimply  evaporates,  and  gives  vapours 
which  have  an  odour  like  that  of  garlic.  The 
same  odour  is  perceived,  if  we  mix  white  arse- 
nic, with  an  equal  weight  of  charcoal-dust,  and 
throw  a  little  of  the  mixture  on  a  burning  coal, 
or  on  iron  strongly  heated,  so  as  to  set  the 
charcoal-dust  on  Dre.— -This  experiment  hat 
been  often  misunderstood. 

**  I  have  had  occaaion  some  time  ago,  to 
exercise  myself  on  these  experiments ;  and  to 
try  with  how  small  a  quantity  of  arsenic  they 
might  be  made ;  I  found  I  was  able,  by  means 
of  a  small  tube,  to  get  metallized  arsenic,  from 
one  grain  weight  m  white  arsenic,  and  with 
this  metallized  arsenic,  I  made  the  other  ex- 
periments. 

*'  The  first  symptoms  which  the  arsenic  pro- 
duces, shew  plainly,  that  for  aome  time  after 
it  is  taken,  it  acta  on  the  atomach  and  intea* 
tines,  as  an  highly  irritating,  inflammatory 
corrosive  substance ;  but  if  the  patient  survives 
the  violent  effects,  the  poison  being  evacuated 
out  of  the  bowels,  tlie  symptoms  which  appear 
afterwards,  are  those  ofexcessive  debility,  and 
of  great  imtability  of  the  intestinal  canal,  and 
of  the  whole  system.  The  degree  of  debilitj^ 
is  particularly  remarkable.  It  is  not  only  evi* 
dent  from  the  languor,  diatress,  and  feeblenesi 
of  the  patient,  but  alao  ftom  the  state  of  tho 
pulse.  1  never  Mtamoro  feeble  pulse  thaa 
that  of  a  person  in  this  situation.  All  this  m 
attended  with  a  aort  of  oaratytic  affection  of 
llie  limbs,  and  a  degree  or  marasmos,'*  5cc. 

Sea,  also,  concerning  this  matter,  the  Trial 
of  Donellan,  for  the  murder  of  sir  Thoododua 
Edward  Allesley  Boughlon,  Warwick  Spring 
Assize,  ▲.  D.  1771,  coram  Buller,  Justice,  and: 
particularly  therein  the  evidence  of  the  cele- 
brated John  Hunter ;  also  thp  Case  of  Maim 
and  Ogilvie,  a.  n.  1765,  in  this  Qollection. 
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Oannell,  the  serrant-maid.  8he  broogfit  Id  A 
pan ;  I  looked  at  it,  aod  eDdeavoured  to  take  ft 
out,  tbat  I  inig^bt  give  a  better  accouDt  of  it ; 
for  as  it  lay,  it  waa  not  posaible  to  aee  what  it 
wai :  then  1  laid  it  on  white  paper,  and  deli- 
Tered  it  to  Mrs.  MouoteDev,  to  take  care  of, 
fill  it  dried  ;  she  kept  it  till  Sanday  morning, 
then  1  had  it  to  shew  to  Dr.  Addingtoo ;  I  saw 
the  doctor  try  it  once  at  roy  house,  upon  a  red- 
hot  |H)ker ;  upnu  which  1  did  imagine  it  was  of 
•he  arsenic-kiod. 

Cuif  nse/.— Did  you  attend  the  deceased  while 
he  was  ill? — Norton,  I  did;  I  went  on  the 
6th  of  Aufl[ust ;  he  told  me  he  was  ill  as  he 
imagined  of  a  fit  of  the  cholic;  he  complained 
of  a  fiolent  pain  in  his  stomach,  attended 
frith  great  reaching!,  and  swelled,  and  a  great 
purging ;  I  carried  liim  physic,  which  he  took 
on  the  Wednesday  roommg;  he  was  then 
better ;  on  the  Thursday  morning,  as  I  was 
going,  1  met  the  maid ;  she  told  me,  be  was 
not  up ;  so  1  went  about  twelve :  he  was  then 
with  a  client  in  the  study ;  he  told  me  the 
physic  had  done  him  a  great  deal  of  serrice, 
and  desired  more.  I  JKtit  him  some  t6  tdce 
on  Friday  morning :  I  was  not  with  bim  after 
Thunday. 

Had  you  used  to  attend  himP— I  bad  for 
sereral  years.  The  last  illness  be  bad  be- 
fore, was  in  July'lTftO.    1  used  lo  attend  him. 

Did  you  e?er  hear  Miss  Blandy  talk  of 
music  ? — 1  did.  She  said,  she  bad  beard  it  in 
the  house,  and  she  feared  sonaethiog  would 
happen  in  the  family.  She  did  not  say  any 
thing  particular,  becauso  1  made  Tcry  light 
of  it. 

Did  she  say  an^  thing  of  apparitkmi  P — She 
said,  Mr.  Cranstoun  taw  her  father's  apparition 
one  night. 

How  long  before  his  death  was  it  tbat  she 
talked  about  music  ?-^lt  tnight  be  about  three 
or  four  months  before. 

Was  the  powder  you  delivered  to  Dr.  Ad- 
ditiffton,  the  self-same  powder  you  recdfed 
of  Mrs.  MouAteney  P-^It.was  the  T^ry  tame,  it 
bad  not  been  out  of  my  custody. 

Should  you  know  it  ajrain  f — I  have  tome  of 
the  same  now  in  my  pocket.  (He  produces  a 
paper  sealed  up  witn  the  earl  of  Macclesfield 
and  lord  Cadogao's  seals  upon  it)  This  is 
some  ot  the  same  tbat  I  deli? ered  to  Dr.  Ad- 
dington. 

[Cross-examined.] 

Pri$oner*s  Counsel,  Who  sent  for  yon  to  the 
bouse  ?— Aorfon.  I  cannot  tell  that. 

When  yoii  came,  d:d  vou  see  Miss  Blandy  P 
•»I  did.  She  and  Mr.  blandy  were  both  to- 
gether. 

What  conversation  hail  you  then  ?— *I  asked 
Mr.  Blandy,  whether  or  no  he  had  eat  any 
thing  (liat  he  thought  disagreed  with  him  ? 
Miss  Blandy  made  answer,  and  said,  her  papa 
had  had  nothing  that  she  knew  of,  except  some 
peas,  on  the  Saturday  ni^ht  before. 

Did  you  hear  atiV  thing  of  u'ater- gruel  ? — f 
knew  nothing  of  that,  till  it  was  brought  to  me. 

I 
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Had  yon  any  timlcioa  of  voiaon  then  P — I 
bad  not,  nor  Mr.  Blandy  bad  not  roentiooal 
any  thing  of  being  poisined  by  baviag  taken 
water-gniH. 

What  did  Miss  Blandv  say  to  you  P— She 
desired  niie  to  ba  careful  of  W  Ibtbtr  in  hit 
illness. 

Did  she  show  any  dislike  to  his  baring  ph^r- 
sic  P — No,  none  at  all ;  she  desired,  wbeir  1  safr 
any  danger,  I  woaM  let  her  know  it,  tbat  she 
might  have  the  advice  of  a  physician. 

When  was  thbP— This  was  on  Saturday  tb« 
lOtb. 

When  he  mw  worse,  did  she  advise  a  phy- 
sician might  be  called  in  P— Yes,  she  did,  after 
I  said  he  was  worse ;  ahe  then  begged  tbat 
Dr.  Addington  noight  be  sent  Ibr.  Mr.  Blan- 
dy was  for  deferring  it  till  next  day ;  bat 
when  i  came  down,  she  asked,  if  1  thought 
him  in  danger  P  I  said,  he  b;  then  she  said, 
tliough  be  seems  to  be  against  it,  I  will  send 
liir  a  doctor  directly  ;  and  sent  away  a  man 
unknown  lo  bim. 

Was  he  fur  delaying? — He  was,  till  the  next 
morning. 

How  has  she  behaved  to  bim  in  any  olbvr 
illness  of  her  father's  P — 1  never  saw  hut  at 
mch  times  she  has  behaved  with  true  afiectioB 
and  rmrd. 

Had  she  osed  t6  be  mncb  with  bim  P^Sfate 
used  to  be  backwards  and  forwards  with  him  in 
the  room. 

Did  yoa  give  any  intimation  to  Miss  Blandy, 
after  tne  powder  was  tried  P — I  did  not ;  bat 
went  up  to  acqoaint  her  nnde ;  he  was  so  af- 
leeted,  be  could  not  come  down  to  apprize  Mr. 
Blandy  of  it 

When  did  she  first  know  that  you  knew  of 
it  P — i  never  knew  she  knew  of  it  till  the  Mon- 
daT. 

How  came  yoa  to  suspect  tbat  at  the  bottom 
of  the  pan  to  be  poison  P — I  found  it  very 
gritty,  and  bad  no  smell.  When  I  went  down, 
and  saw  the  old  washerwoman,  thst  she  had 
tasted  of  the  water-gruel,  and  was  affecte«l  with 
the  same  symptoms  as  Mr.  Blandy,  I  then 
sas|iected  he  was  poisoned,  and  said,  I  waa 
afiraid  Mr.  Bhindy  had  had  fool  play ;  but  1 
did  not  tell  either  him  or  Miss  Bhmcly  so,  be- 
cause I  found  by  the  maid,  tbat  Miss  was  sus- 
pected. 

Who  dill  yon  sospect  might  do  it  P — I  had 
suspicion  it  was  Miss  Bhinc^. 

King^s  Counsel,  When  was  Dr.  Addington 
sent  for? — Norton.  On  the  Saturday  night. 

Mrs.  JUary  Mouui^ey  sworn. 

Mrs.  Maunleney.  Susan  Gunnel  I  brought  a 
pau  to  n\y  house  on  the  8th  of  August  with 
water-gjuel  in  it,  anti  powder  at  tlie  bottom, 
and  desired  ine  to  look  at  it :  I  sent  for  Mr. 
Nortou ;  he  took  the  powder  out  on  a  piece  of 
whil«  paper,  which  I  gave  bim  :  He  delivered 
the  same  powder  to  me,  and  I  took  care  of  it 
and  locked  it  up. 

rCrofs- examined .  ] 
Prisoner^t  Counsel,  Did  yon  ever  see  aiij 
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bebaTMNir  oT  Miii  Blandy  ^Mberwite  thin  Ibal ; 
of  an  afieolioiMte  dt&f  hier  ?— 'Mife.  Mounteney.  i 
1  never  did.     8he  wa«  alwaje  dotifal  te  ber 
lather,  u  Iw  as  I  law,  when  her  faiber  wis  : 
present 

To  whom  tiid  yon  first  mention  tiiat  this 
powder  was  pot  into  die  paper  ?-^Tcrthe  beat , 
of  my  remembraaee,  I  nerer  made  mention  of 
it  to  any  body,  till  Mr.  Norton  fetched  it  away, 
which  was  on  the  11th  of  August,  the  Sunday 
nomingr  after,  to  be  shewn  to  Ur,  Addmgion. 

Between  the  time  of  its  being  brought  to 
your  boose, -and  the  time  it  was  fetched  away, 
were  yon  erer  at  Mr.  Blandy's  hoose  ?— No,  1 
was  not  in  tbst  time,  Imt  was  there  on  Sundsy 
in  the  afternoon.  "^ 

Had  vou  not  'shewed  it  at  any  other  place 
during  that  time  ? — I  had  not,  Sir.  - 

Did  you  on  the  Sunday,  in  the  afternoon, 
mention  it  to  Mr.  or  Mias  Blandy  P«^No,  not 
to  either  of  them. 

Suiannah  Gicnfif// sworn. 

CunnelL  I  carried  the  water* gruel'  in  a  pan 
to  Mrs.  Mounteney*s  house. 

CmNueL  Whose  use  was  it  made  for?— 
CunneU,  Jl  waa  made  for  Mr.  Blandy's  use, 
on  the  Sunday  seven-night  before  his  d«ith. 

Who  made  it  f — I  made  it 

Where  did  yon  put  itafttqr  you  had  made 
it? — I  pot  it  into  toe  commoD  pantry,  where 
all  the  family  used  to  go. 

Did  you  obsert e  any  nartieaiar  person  busy 
about  there  afterwards?'^— No^  nobody;  Miss 
Bfamdy  told  me  on  the  Monday  she  had  been 
in  the  pantry,  (I  did  not  see  her)  stirring  her 
ifitber's  water-gruel,  and  eating  the  oatmeal 
out  of  the  bottom  of  it. 

What  time  of  the  Monday  was  this?— This 
Irasssliie  time  about  the  middle  of  tlie  day. 

.Did  Mr.  Blandy  take  any  of  that  water* 

Suel?— i  ga?e  him  a  half-pint  mug  of  it  oa 
onday  ereniag,  for  him  to  take  before  he 
Went  to  bed. 

Did  you  ebserre  any  body  meddle  with  that 
Mf-pint  mug  afterwards  ? — I  saw  Mias  Blandy 
trice  the  tea-spoon  that  waa  in  the  mug,  and 
•tir  the  water-gruel,  and  after  put  her  finger  to 
Ibe  tpoon,  and  then  rubbed  her  fingers. 

DmI  Mr.  Bkdidy  drink  any  df  that  water- 
gruel? — Mr.  Blandy  drank  aome  of  it;  and 
an  the  Tuesday  morning,  when  became  down 
.alairS|lie  did  not  oorae  tnroag[h  the  kitchen  as 
Qsual^  but  went  the  back  way  wto  his  study. 

Did  you  see  him  oome  down  ?— I  did  not. 

When  was  the  first  time  you  saw  him  that 
dayf-u.|t  was  betwixt  nine  and  ten;  Mtas 
Brandy  and  he  were  together ;  he  waa  not  well, 
and  ^dg  to  lie  down  on  the  bed. 

Did  you  -see  him  in  the  evening  ? — In  the 
evening  Kebert  Herman  came  to  me,  as  I  was 
coming' down  sfanv,  antftold  me,  I  must  warm 
aome  water-grdel,  for  my  master  was  in  hasto 
for  sapper. 

Did  you  warm  some? — I  warmed  some  of 
ftrti  out  of  the  pan,  of -which  tie  had  some  the 


eight  before,  and  Jliss Blandy  carried  it  toiHA 
into  the  parlour.  . 

Did  be  drmk  it?--!  believe  he  did;  thei« 
aeemed  to  be  about  half  of  it  left  the  a^at 
itooming. 

How  did  he  seem  to  be  after  ?— I  met  him, 
soon  after  he  had  eat  the  water-gruel,  going  up 
stiirs  to  bed ;  I  lighted  him  up:  As  soon  as 
he  was  got  into  the  room,  he  called  for  a  basoa 
to  reach  ;  he  seemed  to  be  iwy  sick,  by  hie 
resching  a  conaidoable  time. 

flow  was  he  next  morning  ?-^Aboat  six 
o^olock  I  went  up  the  next  morning  to  Oarrjr 
him  his  physic:  He  said  he  had  bad  a  preMjr 
good  night,  and  was  much  better. 

Had  he  reached  much  over-niffht?-— He 
had,  for  the  Imsou  was  lialf-fuUy  which  i  ksfl 
<dean  over-night. 

Was  any  order  given  yon  to  give  lum  an^ 
more  water-gruel  ?— On  the  We£iesday  Misa 
Blandy  came  into  tbolutohen,  and  said,  Susad^ 
as  your  master  has  taken  physic,  he  may  waal 
more  water-gruel,  and  as  there  is  some  in  tha 
liouse,  you  need  not  knake  fresh,  as  yoa  are 
ironinff.  I  told  her,  it  was  stale,  if  thera'waa 
enougn ;  and  it  m  ould  not  hinder  much  to  maka 
frssb ;  so  I  made  freah  accordingly,  and  I  weiit 
into  the  pantry  to  put  some  in  for  my  master^ 
dinner ;  then  i  breughi  out  the  pan  (the  esen« 
ing  before  1  thought  it  had  an  odd  taato),  ao  i 
was  willing  to  taste  it  a^iii,  to  see  if  I  waa 
mistalren  or  not:  1  put  it  to  my  mouth,  aatf 
drank  some,  and  taking  it  from  my  moiid^  I 
observed  some  whiteness  at  the  bottom. 

What  did  you  do  upon  that  ?— ^I  went  imnsa* 
diately  to  the  kitchen,  and  toM  Betty  BwfieM, 
there  was  a  white  settlement,  and  i  dki  not  re- 
member 1  ever  had  seen  oatmeal  so  white  bel^ 
fore :  Betty  said,  Let  roe  see  it ;  I  osrried  it  to 
ber.  She  said.  What  oatmeal  is  this?  I  think 
it  looks  as  white  as  flour.  We  both  took  the 
pan,  and  turned  h  about,  and  strictly  observed 
It,  and  concluded  it  could  be  nothing  but  oat* 
meal.  1  then  took  it  out  of  doors  into  the 
light,  and  aaw  it  plainer ;  then  I  pot  my  finger 
to  it,  and  found  it  gritty  at  the  bottom  of  9m 
pan ;  I  then  reoollecied  I  had  heard  aay,  ooisoa 
was  white  and  gritty,  wiiioh  made  me  afraid  it 
was  poison. 

What  did  you  do  with  the  pan  ?*-I  carried 
it  back  dgdn,  and  set  it  down  on  the  dresser  ia 
the  kiteben  ;  it  stood  there  a  small  time,  thta 
1  locked  it  up  in  the  clsset,  and  6n  the  Thara- 
day  BBoming  1  carried  it  to  Mm.  Moanteaeyy 
aad  Mr.  Norton  came  there  and  saw  it  ' 

Do  you  remember  Miss  Blandy  aaying  aay 
thing  to  you  about  eating  her  papa*a  waters 
gruel  ?-^About  aix  weeks  before  his  death,^  I 
went  into  the  parlour;  Miss  Blandy  said, 
Susan,  what  is  the  matter  with  you  ?  Vou  da 
not  kM>k  well:  I  said,  I  do  not  knair  what  ia 
the  matter ;  I  am  not  well,  but  I  do  not  know 
what  the  nMtter  Is.  Sbesaid,  Whalfaave  ton 
eat  or  drank?  upon  which  I  said.  Nothing 
more  than  the  rest  of  the  'fomily;  She  said, 
Susan,  have  you  eat  any  water-gruel  ?  for  I  am 
told  water-grnel  hniti&if,  and  it  may  hurt  yoau 
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I  wid,  It  ctaiiot  ■liBct  me,  madtm,  for  I  hire 
»oc  eat  en  jr. 

Whel  was  H  Betlj  Bifllksid*  aaid  to  jnhi 
.about  waler-ffmel  P-^Bettj  BinAeM  eaid,  Hiae 
Blandy  eaked,  if  I  had  eel  any  of  Imt  papa's 
water-gmel  P  teyiog,  if  I  did,  I  nufht  do  for 
myself,  a  pcrsooof  myage. 

What  time  was  this  ?— I  eesiDOt  sey  whether 
it  was  jost  after  or  hist  hefbre  the  time  she  had 
e|ioke  to  me  herselt.  On  the  Wedocsdayliiom- 
iog,  as  1  was  oooMiff  down  stairs  from  giringr 
my  maslsr  hia  physic,  I  met  Elizabeth  Bin- 
field,  with  the  watcr-groel  in  a  bason,  which 
he  had  M ;  I  said  to  the  char-woman,  Ann 
Emmety  Dame,  yoa  used  to  he  fond  of  water- 
fniel,  here  ia  a  very  fine  mess  my  master  Ml 
mst  night,  and  f  belie?e  it  will  do  you  good ; 
the  woman  soon  sat  down  on  a  bench  m  the 
kitchen,  and  eat  some  of  it,  1  cannot  say  all. 

How  was  she  afierwards  P— 8he  said,  the 
house  smdt  of  phjrsic,  and  e^^y  thing  tasted 
of  phvsic;  she  went  out,  1  bcftofe  mto  the 
waan -house,  to  reach,  hefbreshe  could  finish  iL 

Did  you  Mlow  her  ?-— No,  1  did  not ;  hut 
about  twenty  minutes,  or  half  an  hour  after 
that,  I  weot  to  the  neoeesfry- house,  and  found 
her  there  ? omiting  and  reaching,  and,  aa  ahe 
said,  purging. 

How  long  did  she  abide  there  P^9be  was 
there  an  hour  and  half,  during  which  time  I 
wentdifers  times  to  her ;  at  firat  I  carrM  her 
•oatte  aurfcft-water ;  she  then  desired  to  hare 
aomu  fair  water ;  the  next  time  1  went  to  aee 
bow  she  did,  she  said  she  was  no  better ;  I  de- 
sired her  to  come  in  a-doors,  honioff  she  would 
be  better  by  tbe  fire ;  she  said,  sne  was  not 
able  to  come  in ;  1  said,  I  would  lead  her  in  ; 
I  did,  and  set  her  down  in  a  chair  by  the  fire ; 
she  was  romiting,  and  reaching  continually ; 
she  sat  there  about  half  an  hour,  or  something 
more,  during  which  time  she  grew  much  worse, 
and  I  ihougnt  her  to  be  in  a  fit,  or  aetaeed  with 
death. 

Did  you  acquaint  Mim  Blandy  with  the  ill- 
ness and  symptoms  of  this  poor  woman  f— -I 
told  Alim  Bhmdy  when  I  went  into  the  room 
to  dress  her,  about  nine  o'clock,  that  dame  (the 
oaine  we  used  to  call  her  by)  had  been  rery  ill 
that  morning ;  that  she  hao  complained  that 
tbe  smell  otMr  osasler's  physic  had  made  her 
aick;  and  that  she  had  eat  nothiof^  but  a  little 
of  her  master's  water-grud,  which  he  had  left 
last  night,  which  could  not  hurt  her. 

What  did  ahe  say  to  that  P— She  aaid  ahe 
was  rery  gbMl  she  was  not  below  stain,  ibr  she 
ihooldnafu  been  shocked  to  Imto  seen  her  poor 
dame  so  ill. 

As  you  have  lived  servant  in  the  house,  how 
did  you  observe  Mim  Blendy  behave  towards 
her  father,  and  in  what  manner  did  she  use  to 
talk  of  him,  three  or  four  months  before  his 

*  N.  B.  The  Counsel  for  the  Prisoner 
Waved  the  objectkm  to  this  as  hearsay  evi- 
dence ;  because  the  Counsel  for  the  Crown  as- 
oured  them,  they  should  call  Betty  Binfield 
Jberself  next    i^rsicr  EdUian. 
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death!— BooietinMs  aha  would  talk  very  affob- 
tiouately,  and  aessetimes  but  middfing. 

What  do  you  mean  by  middling  P— Some* 
timea  she  would  my,  he  was  an  old  villain.  AAr 
using  an  only  child  in  such  a  manner. 

DM  ahe  wish  him  tortiveP— Sometimes  she 
wishtd  fcr  his  leey  life,  eometimes  for  his  death. 

When  ahe  wnhed  ibr  hb  death,  in  what 
manner  did  she'exprem  herself?— She  often 
said,  she  was  very  unkward,  and  that  if  he  waf 
dead,  she  would  go  to  Scotland,  and  live  witk 
ladyCransloun. 

Did  she  ever  say  how  king  she  thought  her 
father  might  live  P— -Sometimes  she  would  say, 
for  his  constitution,  no  might  live  these  twenty 
yesrs  ;  sometimes  she  would  say,  he  hiokcd 
ill  and  poorly. 

Do  you  remember  when  Dr.  Addington  was 
sent  for  on  the  Saturday  P— I  do. 

Had  Miss  Blandy  used  to  go  into  her  father's 
room  after  that  time  P— She  did  as  ofVen  as  aba 
pleased  till  Sundav  night;  then  Mr.  Nortod 
took  Mim  Blandy  down  stairs,  and  desired  me 
not  to  let  any  body  go  into  the  room,  except 
myaelf,  to  wait  on  nim. 

Did  she  come  in  sflerwards  P— She  came 
into  the  room  on  Monday  morning,  soon  cfier 
Mir.  Norton  came  m,  or  with  him ;  1  went  in 
about  teh  o'ctock  a^ain. 

What  conversatMo  passed  between  Miai 
Blandy  and  her  father  P— She  fell  down  on  her 
knees,  and  said  to  him,  **  Banish  me,  or  send 
me  to  any  remote  part  of  the  work! ;  do  what 
you  please,  so  you  forgive  me ;  and  as  to  Mr. 
Cranstouo,  I  will  never  see  him,  sp^  to  him, 
nor  write  to  him  more  so  long  ss  I  live,  so  yoa. 
will  forgive  me." 

What  answer  did  he  make  ?— He  said,  ••  I 
forgive  thee,  my  dear,  and  I  hope  God  will  for- 

K've  thee ;  hot  thee  sbouhlst  have  considered 
Iter,  than  to  have  attempted  any  thin^  against 
thy  father  ;  thee  shouldst  have  considered,  i 
wss  thy  own  father." 

What  aakl  she  tothisP— She  answered, "  Sir, 
aa  for  your  illness,  I  sm  entirely  innocent"  I 
aaid,  *«  Madam,  1  believe  yon  must  not  saj 
you  are  entirely  innocent,  for  the  powder  that 
was  taken  out  of  the  wateivgruel,  and  the  paper 
of  powder  that  was  taken  out  of  the  fire,  am  1 
now  in  such  hands,  thst  they  must  be  publicly 
produced."  I  toM  her,  1  nelieved,  I  bad  ooe 
doae  prepared  for  my  master  in  a  dish  of  tea^ 
about  six  weeks  ago. 

Did  you  tell  her  thb  before  het  fiither?— I  _ 
did. 

What  answer  did  she  make  P— She  sakl,  ^  I 
have  put  no  powder  into  tea ;  I  have  put  pow- 
der into  water-grud,  and  if  you  are  injured,  I 
am  entirely  innocent,  for  it  was  given  me  with  . 
another  intent." 

What  said  Mr.  Blandy  tothisP— Mv  master 
turned  himself  in  his  lied,  and  said  to  her, 
**  Ob  I  auch  a  villain !  come  to  my  house,  eat 
of  the  best,  and  drink  of  the  best  that  my  house 
could  aflbrd,  to  take  away  my  lif?,  and  ruiu  my  ; 
daughter." 

What  also  poasedP— H^  said,  <«  Ob!    my  ^ 
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dear !  tbee  roost  bate  that  inao,  thee  mutt  hate 
the  growid  be  treads  on,  tbee  canst  not  help 
it"  The4laaffhter  said,  •«  Ob !  8ir,  >our  ten- 
derness towards  me  is  like  a  sword  to  tny  heart ; 
every  word  you  say  is  like  swords  piercing  my 
heart;  much  worse,  than  if  you  were  to  be 
ever  so  aogty.  I  most  down  on  my  knees, 
and  beg  you  will  not  curse  me.'*  * 

What  said  the  father?— lie  said,  «  I  curse 
thee!  my  dear,  how  couldst  thou  think  I  could 
curse  thee?  No,  I  bless  thee,  and  hope  God  will 
bless  thee,  and  amend  thy  life ;"  aud  said  fur- 
ther, **  Do,  my  dear,  go  out  of  my  room,  say 
DO  more,  lest  fbon  shouldst  say  any  thing  to. 
Cbv  own  prgudice :  Go  to  thy  uncle  Stevens, 
taxe  him  for  thy  friend :  poor  man !  I  am  sorry 
ior  him."  Upon  this  she  directly  went  out  of 
(heroism. 

Give  an  aceonnt  of  the  paper  you  mentioned 
io  her,  how  it  was  founcf. — On  the  Saturday 
before  my  master  died,  \  was  in  the  kitchen. 
Miss  Blandy  had  wrote  a  direction  on  a  letter 
to  go  to  her  uncle  Stevens.  Going  to  the  fire 
to  dry  it,  I  saw  her  put  a  paper  into  the  fire,  or 
two  papers,  i  cannot  say  whether,  i  went  to 
the  fire,  and  saw  her  stir  it  down  with  a  stick : 
Elisabeth  Binfield  then  put  on  fresh  coals, 
whieh  I  believe  kept  the  paper  from  being  coo- 
ramed.  Sooli  after  Miss  Bhindy  bad  pot  it  in, 
she  left  the  kitchen  ;  I  said  to  £lia»beth  Bin- 
fidd,  «•  Betty,  Misa  Blandy  has  been  bumkig 
•oncthing ;"  she  asked,  ••  Where  ?"  I  pointed 
Id  the  grate,  and  said,  **  At  that  comer ;''  upon 
which  Betty  Binfield  -moved  a  coal,  and  took 
from  thence  a  little  paper ;  I  stood  by  and  saw 
h«r,-she  gave  it  into  my  hand ;  it  was  a  small 
pifioe  of  paper,  with  some  writing,  on  it,  folded 
ii|»  about  three  inches  long.  The  writing  was, 
**  The  powder  to  clean  the  pebbles,"  to  the 
best  of  my  remembrance. 

'  Did  you  read  it? — I  did  not,  Elizabeth  Bin- 
field  rm  it  to  me.  [Produced  iu  Court,  part 
of  kbomt,  sealed  up  with  the  earl  of  Maccles- 
field and  lord  Cadogan's  seals.]  This  is  the 
paper,  I  believe,  by  the  look  of  it ;  but  I  did 
aol  see  it  onfolded.  I  delivered  it  into  Eliza- 
htA  Binfield's  hand  on  Saturday  night,  be- 
iworn  eleven  and  twelve  o'clock.  Fr<yn  the 
tiino  it  was  taken  out  of  the  fire,  it  had  not 
We^  oat  of  my  pocket,  or  anv  tbincf  done  to  it, 
^vm  that  time  till  1  gave  it  her.  1  went  into 
9iy  master's  room  about  seven  o'chxsk  in  the 
looming,  to  carry  him  something  to  drink; 
when  be  had  dranx  it,  I  said,  **  1  have  some- 
thing to  say  to  you  eonceminff  your  heollh, 
4UmI  oonc«miDg  your  family  ;  1  must  beg  you 
wiU  not  put  yourself  in  anassion,  but  hear  me 
.whot  I  iiave  to  say.'*  Then  I  told  him,  «*  1 
Miofo,  Sir,  yoo  hsTo  got  something  inyoor 
■water-cmel,  that  has  done  you  some  iiyury, 
And  I  believe  Miss  Blandy  put  it  in,  by  her 
eomiog  into  the  wash-house  on  Monday,  and 
ooyhw,  ahe  liad  been  stirring  her  papa's  water- 

Cei;  tod  eating  the  oatmeal  out  from  the 
lorn."  He  said,  "  1  find  i  have  something 
;Mt  tigbt:  My  bead  is  not  right  o$  it  used  to  be, 
JMT  has  been  for  some  timk"    i  had  before 
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I  told  hikn,  I  had  found  the  powder  in  tlie  groel. 
He  said,  *'  Dost  thou  know  any  thing  of  this 
powder  ?  Didst  thife  ever  stee  any  of  it  f "  I 
said,  *'  No,  Sir,  1  never  saw  any,  but  what  I 
saw  in  the  water-gruel."  He  said,  *'  Doet 
know  whero  she  had  this  powder,  nor  canst 
not  thee  guess?*'  i  said,  "  1  cannot  tell,  ex* 
eept  she  had  it  of  Mr.  Cranstonn/'  M  v  rea* 
sou  for  suspecting  that  was.  Miss  Blandy  had 
letters  came  oftener  than  usual.  Bfy  master 
said,  **  And  now  thee  mention'st  it,  I  reoseoi* 
her  when  he  was  at  my  house,  he  mentioned-o 
particular  poison  that  they  had  in  their  eouo* 
try ;"  saying,  <*  Oh  !  that  villain !  that  over 
he  caoie  to  my  house !"  1  told  him  likewiso^ 
I  had  shewed  the  powder  to  Mr.  Norton ;  ho 
asked  what  Mr.  Norton  aaid  to  it:  1  told 
him,  Mr.  Norton  couM  not  say  what  it  waSp 
as  it  was  wet,  but  said,  Let  it  be  what  it  wiU» 
it  ought  not  to  be  there;  and  said,  he  woo/ 
fearful  there  was  foul  play  somewhere.  Mj 
master  said,  **  What,  Norton  not  know  I  that 
is  strange,  and  so  much  used  to  drugs."  Tliea 
1  told  him,  Mr.  Norton  tliought  proper  ho 
shoidd  search  her  pockets,  and  take  away  her 
keys  and  papers.  He  sakl.  '*  I  cannot  do  it,  I 
cannot  shock  her  so  intich ;  canst  not  thect 
when  thou  goest  into  her  room,  take  out  a  let- 
ter or  two,  that  shf  mav  think  she  dropped 
them  by  chaoce?"  1  told  him,  **  I  had  no 
right  to  do  it :  She  is  your  daughter,  aod  yoa 
have  a  right  to  do  it,  and  nobody  else."  Ho 
sakl,  *'  1  never  in  all  m^  life  read  a  letter  that 
came  to  my  daughter,  from  any  person." .  Uo 
desired,  if  possible,  if  1  coukl  meet  with  any 
powder  any  where,  that  I  wouki  secure  it. 

Do  you  remember  when  Aon  Emmet  was 
sick  (the  char-woman)  ?•— I  do,  but  cannot 
say  how  tong,  or  how  little  a  time  before  this ; 
I  remember  she  was  ill  some  timo  before  my 
master's  death. 

What  did  the  prisoner  order  the  old  womao 
to  eat  at  that  time  ? — She  sent  her  some  sack« 
whey,  and  some  broth :  I  believe  to  the  via* 
Ine  of  a  quart  or  three  pints  at  twice,  about 
once  a  day,  or  every  other  day,  for  fiwr  or  five 
days. 

Have  you  been  ill  from  what  yoo  eat  your- 
self?—! was  ill  after  driuking  a  dish  of  tea  ouo 
Sunday  morning,  which  1  thought  was  not 
well  relished,  and  I  believed  somebody  hod 
been  taking  salts  in  the  cup  before. 

Who  was  it  poured  out  for?— I  believe  it 
was  nonred  oot  tor  my  master. 

Why  do  you  believe  that  ?— Becaoso  bo 
used  to  drink  in  a  different  dish  from  the  fcsl 
of  the  family,  and  it  was  out  of  his  dish. 

When  was  this?— This  was  aboot six  woeko 
and  three  days  before  his  death. 

How  did  yoo  find  yoursdf,  after  drinking 
itf— I  found  no  ill  effect  tall  after  dinner:  1 
then  had  a  hardness  in  my  stomach,  aod  apprfr> 
bended  it  was  from  eating  plentifully  of  beano 
for  dioner. 

What  symptoms  had  yoa  afterwards?— My 
stomach  seemed  to  have  something  in  it  thi^ 
cotUd  not  digest,  and  1  had  reoiarksble  trcm- 
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_  for  three  days,  ind  Afttr  thit  for  Ihrae 
aMrnuigi  «ms  leuKil  with  a  reaohtn|f. 

Haive  y M  ttoctt  that  time  heeo  ill»  from  whai 
irea  fel  erdraekr— 1  iMted  the  water^gruel 
Mriee,  onee  en  the  Tiittday  eteeieg,  whee  I 
fltaa  roisiiig  it  for  mj  maater;  aod  oo  Wed* 
aeidayy  when  I  was  going  to  pour  it  away,  I 
ant  IM  pan  to  my  mouth  aM  drank  a  little  of  it 
^•w  did  yea  find  yonraelf  after  that  7—1 
^■d  net  find  any  remadkaUe  disorder  tin  the 
WedMMhiy  morning  ahoat  two  o^decki  before 
my  maater'a  death  i  then  I  was  leemingly 
earned  with  eonvnkiooa.  My  throat  was  ? ery 
tmebhaapir  for  fire  or  ais  weeka  after,  and 
eeemed  a  Uttle  aoieish  aed  a  Kttle  awelled. 
1  cpntjened  rery  ill  for  three  .weeks  and  pp- 
avarde  after  my  «aster*a  death,  whick  waa  en 
Ihe  Wedneaday.  I  went  to  bed  eick  tX  two 
Ikatmoimuig,  and  applied  to  Dr.  Addiogtea. 
•  Do  yoa  rcaembar  aay  thinr  behides  letteia 
aeming  foeoa  iir.  Craastounr— i  reaembtr 
ahe  bad  once  a  faurge  box  of  taUe-iiaen,  and 
eeeneSootehpebbleeinit;  ahe  said,  they  oame 
DromhiiBk 

What  tiflse  was  this  P-^This  waa  cariy  hi 
Ike  tpriag,  before  my  anaster%  death. 
.  Had  ahe  mere  than  one  box  sent  la  her  ?«^ 
She  had  a  small  box  seal  aftarwarde  of  fiaeloh 
■ebUee ;  thai  nsight  he  about  Ikrse  months 
kefore  his  death,  or  km,  I  eanaet  say. 

Did  she  use  to  shew  the  pebbfos  to  any 
kody  f— She  used  to  shew  them  to  any  perasa 
of  her  aoquaintanee ;  but  I  nerer  beard  of  aay 
powder  to  clean  them. 

SM^ezamiaed.] 
ase^  For  • /Mr  before  tkf 
IMk  of  Aogust  last,  kad  anv  Iking  ailed  your 
BMstsr,  so  as  to  call  in  tne  apothecary  P— 
OumneiL  About  a  year  before  he  kad  kad  a 
tieleat  cold. 

Was  be,  or  was  be  not,  in  good  health  for  a 
year  before  P— He  waa  frequently  cemplainiDg 
of  the  grarel  and  heart- burn,  whick  ke  was 
sameot  to  for  years. 

Did  he  make  any  other  oemphuntsP — He 
vssd  to  kaee  li^Ue  fhs  of  the  gout 

Was  there  any  other  complaint  for  seren, 
eight,  nine,  or  tea  years  P — ^Nothing  pavtienlar, 
hot  that  of  the  heart- bum;  whioi  I  cannot 
toll  whether  1  erer  heard  him  complain  of 
before  or  not. 

Can  you  take  upon  you  to  say,  tkat  ke  made 
any  partioular  oomplaiat  of  Ike  keart-bam, 
more  than  he  had  done  at  aay  other  timeP — 1 
cannot  say  positively ;  becauee  I  have  not 
^eoatinaed  these  tbini^  in  my  roeasory.  He 
ordered  me  to  give  bim  some  dry  oataeal  and 
^Mler  for  the  heart-  bura. 

Is  that  good  for  the  heart-bum  P — I  bare 
beea  lold,  it  is  very  good  for  it. 

How  was  her  behaviour  to  her  father  P — Her 
Ipeneral  behaviour  was  dutiful,  except  upon  any 
fMssioe,'  or  a  hasty  word  from  her  father. 

When  did  she  call  her  lather,  old  villain  P— 
She  would  use  expressions  of  that  kind  when 
ehe  was  io  a  passion. 
'    Frii.  Gewiie/.  Upon  what  acesant** 
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OumnelL  For  using  her  ill. 

Kimg'i  Om»ML  Were  these  txaiessione 
ommIo  use  of  before  his  face,  or  bdiiad  hie 
hsckP—GaaacI^  I  kave  keaid  ker  befbra  kie 
face,  and  bekmd  kis  back. 
.  Pris.  Cbaaas/.  When  hate  yoa  heard  ItP— 
GmmneU.  I  belietein  Ike  last  twekra  aiOBtks; 
but  cannot  be  aura. 

King^t  Cmmmi.  Recelleot  en  what  eeearfon. 
^GmmelL  It  bee  bssn,  1  believe,  on  KiiIb 
pessieas  on  beth  sides,  and  that  generally  from 
Irtflea. 

Pm^Qmrnsd.  When  did  yoa  fint  commu- 
aicato  your  snspickm  to  Mr.  Blandy  about  kis 
being  poisoned  P— Gaaaetf .  On  Ike  iktarday 
morning  before  his  death,  from  what  I  saw  ea 
the  Wedaesday  befbrs. 

Why  did  you  keep  this  suspicion  of  yaom 
from  Wedaesday  to  Saturday  Pr-The  rsasen  I 
did  not  Idl  my  saspwioas  to  Mr.  Bbady  aooaer 
than  SstoBday,  wasybeoaasa  I  atayed  for  Mr. 
Stat caa,  the  prissacf's  aade,  who  did  net  ooam 
liU  Friday  aigbt;  I  told  kirn  tkea,  aad  ka  de- 
aiffsd  me  to  teU  Mr.  BUady  of  it. 

Did  yoa  ever  say  any  tUag  of  it  to  Mim 
filandy  ?^Ne,  I  did  not. 

Prsy,  wkat  ooav^rsatkm  psased  belwaea  her 
fbtker  and  ker  dowa  apon  ker  kaees,  te.  P — 
Ska  saU,  HSir,  kaw  de  yea  dor  Ha  said, 
«« I  am  very  iL" 

Waa  any  tkoy  said  akeut  Mr.  Cnnetooa'k 
addrsmss  to  ker  N— Yes,  tksrewas.    Thatesa 
vermtion  waa  occasioned  by  a  msesaga,  tkat 
Mr.  Bkndy  kad  seat  to  kis  daughter  by  im  m 
Monday  moraing. 

•  Whet  waa  that  mcssayaP— Tkat  ke  waa 
ready  to  fbr^ve  her,  if  ana  would  kut 
veur  to  brinsr  that  vilhda  tojastiee. 


Did  ske  sav,  with  what  intent  the  powder 
was  given  to  ner  P — She  said,  it  was  given  her 
with  another  intent. 

Did  ahe  say,  upon  what  intent  P— Ska  did 
not  say  that    He  did  not  ask  that 

Waa  net  that  explamedP — It  waa  ae  waya 
eaplained. 

Did  he  treet  her,  aa  If  she  herself  was  ioa^ 
centP^He  did.  Sir. 

Thm  all  he  said  afterwarda  waa  as  thinking 
kis  daughter  very  innocent. — It  was,  Sir. 

As  to  the  ruin  of  hie  daughter,  did  ke 
think  it  was.  entirely  owing  to  Craaatooa? 
—Mr.  Blandy  said,  he  believed  his  daagkter 
eatirely  innooent  of  wkat  had  happened. 

By  what  he  said  to  you,  do  you  think  tket 
Ike  wtUer  thought  his  daughter  waa  impoeed 
upon  by  Craastouo,  when  be  used;  that  ex- 
pression,  **  Ske  must  hato  the  man,"  te.  P — 1 
do  think  ao ;  be  aaid,  «  Where  u  PoUy  P^  I 
aaewert^,  In  her  roenr;  he  eaid,  *«'Poor  oa- 
Ibftanate  girl !  That  ever  she  should  be  im- 
posed upon  and  led  away  by  aucfa  a  vilhun  to 
do  such  a  thing!" 

Do  you  imaipoe,  from  the  whole  cooveraa- 
tion  that  pawed  be^ee^  her  fother,  and  her, 
that  she  was  entirely  innooent  4)f  the  fool,  of 
the  powder  being  given  P— I  do  BOt:thiak  so  i 
ska  said,  she  was  aiaoesnt  •.  . 
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WImlI  was  your  opinioo,  did  the  father  think 
her  wholly  unaoquauited  with  the  effect  of  the 
powder  ? — I  belie? e  he  thought  ao ;  that  is  as 
much  as  I  can  say. 

When  yoa  told  Miss  Blandy  that  the  washer- 
womao  was  extremely  ill,  hsTing  eat  some 
water-gruel,  was  any  tiling  more  said  with  re- 
latioD  to  the  father's  havmg  eat  some  of  the 
aame  water- gruel  before? — I  don't  remember 
there  was  a  word  said  aliout  the  father's  ha? iog 
eat  any  of  it. 

During  the  time  of  his  illness,  was  not 
Miss  Blandy's  behaviour  to  her  father,  with 
as  much  care  and  tenderness  as  any  daug^iter 
could  shew  P — She  seemed  to  direct  every  Qiing 
as  she  could  have  done  for  herself,  or  any 
other  person  that  was  sick. 

Do  you  know  that  she  was  guilty  of  any 
BCfflect  in  this  respect  f — No,  1  do  not,  Sir. 

King^t  CoufueL  What  did  he  mean  when 
he  said,  **  Poor  unfortunate  girl !  That  ever 
she  should  be  imposed  upon,  and  led  away  by 
auch  a  villain,  to  do  such  a  thing !"  What  do 
you  imagine  lie  meant  by  such  a  thing? — 
GunnelL  By  giving  him  tliat,  which  she  did 
not  know  what  it  was. 

Court.  When  she  told  you,  that  water- gruel 
would  serf  e  for  her  father  on  the  Wednesday, 
did  she  know  that  her  father  had  been  ill,  by 
taking  water-gruel  on  the  Monday  and  Tues- 
day niglits?— Gu7i?ie//.  She  knew  he  was  ill, 
but  i  cannot  tell  whether  she  knew  the  cause 
of  it;  and  knew  that  the  char-woman  was  ill, 
before  she  proposed  my  giving  him  the  same 

guel ;  but  did  not  oppose  my  making  fresh, 
r  any  other  reason,  than  that  it  would  hinder 
my  ironing. 

Elizabeth  Binfield  sworn. 

Binfield,  I  was  a  servant  to  Mr.  Francis 
Blandy  at  Henley,  and  bad  been  almost  three 
years. 

Counsel,  When  did  you  first  discover  his 
ilhiess,   and   hear  him  complain  of  unusual 

J^ridungs  hi  his  stomach  ? — Binfield,  About  a 
brtnignt  before  he  died. 

Did  you  ever  hear  Miss  Blandy  talk  of  some- 
thing in  the  house,  which  she  said  presaged 
his  death,  or  something  like  it  ?— 1  hsTe  often 
beard  her  talk  of  walkings  and  music  in  the 
housa  that  she  had  heard;  she  said,  she 
tiK»aghtit  to  be  her  mother ;  saying,  the  music 
foretold  her  father's  death. 

Whom  has  she  said  so  to  ? — She  has  told 
me  so. 

How  long  ago  ? — For  some  time  before  her 
ftther's  death ;  1  believe  for  three  quarters  of  a 
year. 

-  U^w  long  did  she  continue  talking  in  this 
manner?— rShe  did  till  hi»  death  ;  1  have  oflen 
hoard  her  say,  he  would  die  before  October. 

What  reasons  did  she  cfive  for  that? — By 
die  music;  saying,  she  bad  been  informed 
that  music  foretels  death  within  a  twelve- 
month. 

Whiwlid  she  say  had  informed  her  so? — She 
mid  Mr.  Cranstoun  had  l^n  to  some  famous 
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woman  who  had  informed  him  so,  and  named 
one  Mrs.  Morgan,  who  lived  either  in  Scot* 
land,  or  Lotuton  ;  I  cannot  say  which. 

Did  she  express  herself  ;;lad  or  sorry  ? — 
Glad ;  tor  that  then  she  should  soon  be  released 
from  all  her  fatigues,  and  soon  be  happy. 

Did  she  talk  of  the  sUte  of  health  in  which 
he  was  ?-~Sometimes  she  has  said,  he  has  been 
very  well,  sometimes  ill.  1  remimber  1  lu'srd 
her  say  that  my  master  complained  oi'  a  liallof 
fire  in  his  guts :  1  believe  it  was  before  the 
Monday  he  eat  the  water -gruel ;  1  cannot  parti- 
cularly say ;  I  believe  a  fortnight  before  he 
died ;  then  she  said,  Mr.  Craustoun  had  told 
her  of  that  famous  woman's  opinion  about 
music. 

Do  you  remember  the  first  time  one  Ann 
Emmet  was  taken  ill? — It  was  about  a  mohth 
or  six  weeks  before. 

Do  yoif  know  what  Miss  Blandy  orderad 
her  in  that  illness?'—!  do.  She  ordered  her 
some  white-wine  whey,  and  broth  several 
times.  I  made  it  two  or  three  times,  two  quarts 
at  a  time. 

Do  you  remember  a  paper  being  taken  out 
of  the  fire? — 1  do.  It  was  on  the  Ssturdaj 
before  my  master  died,  I  took  it  out  myself. 

Should  you  know  it  again,  if  you  see  it  ? — 
I  believe  1  should  (she  is  shewn  a  paper).  I 
really  believe  this  is  it,  which  1  took  out  of  tho 
fire,  and  delivered  it  lo  Susan  Gunoell ;  after 
which  I  had  it  again  from  her,  and  I  delivered 
it  to  Dr.  Ailflington,  and  Mr.  Norton. 

Do  you  remember  Miss  Bland  v's  saying  any 
thing  about  Susan  Gunnell's  eating  %ht  water**  • 
gruel  ? — I  do.  When  Susan  was  ill  she  asked 
me,  how  Susan  did  ?  I  said,  **  Very  ill."  Said 
she,  **  Do  you  remember  her  ever  drinking 
her  master's  water-gruel  ?*'  1  said,  **  Not  as  I 
know  of."  She  said,  «*  If  she  does,  she  may 
do  for  herself,  may  i  tell  you." 

Did  she  bid  you  tell  Susan  so  ? — She  did  not 
bid  me  tell  Susan,  but  I  did  tell  her. 

What  time  was  this  ? — It  might  be  about  a 
month  or  six  weeks  before  Mr.  Blandy 's  death. 

Do  you  remember  any  expressions  she  made 
use  ot  about  her  father  ? — I-  heard  her  say, 
"Who  would  grudge  to  send  an  old  father  to 
hell  for  10,0007.  ?"  Exactly  them  words. 

When  was  this? — It  was  about  a  month 
before  bis  death,  or  it  may  be  more,  1  cannot 
justly  tell. 

How  was  this  conversation  introduced  ?— 
She  was  speaking  of  young  girls  being  kept 
out  of  their  fortunes. 

Who  was  with  you  at  this  time  ? — It  was  to 
me  and  nobody  else. 

Have  vou  heard  her  use  him  with  bad  Ian- 
gaage  ? — I  have  heard  her  curse  him,  call  him 
rascal  and  villain. 

What  was  she  so  angry  with  her  father 
about.'* — Mr.  Cranstoun  was  at  our  house 
about  three  quarters  of  a  year  before  Mr. 
Blandy's  death.  He  came  in  August,  1760, 
and  stayed  there  till  near  Chrbtmas.  It  was 
not  agreeable  to  my  master ;  we  used  to  think 
by  his  ttirper,  that  he  did  not  approva  of  hia 
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btinor  fo  much  witli  his  daofrhter  ;  hut  I  db 
not  lif  liete  he  debarred  htsdau^ter  fnioi  keep- 
iD(r  bill)  c4HDpany. 

Dili  you  erer  hear  him  ny  any  thiii|^  to 
her,  ul*  his  baTtofif  beeti  once  Uke  to  be  pinsonM  f 
— I  was  in  the  kitchcti  hi  hen  my  master  came 
in  to  be  sha? eri.  1  stayed  there  till  he  went 
not  airain.  Miss  Blanily  was  there,  and  he 
said,  that  once  he  had  like  lo  ha?e  been  poi- 
aoned. 

When  waa  it  that  he  Mud  so  f— It  was  on 
the  10th  of  August,  sayings,  he  waa  once  at  the 
ooffee-hoose,  or  the  Liod,  and  he  and  two  other 
gentlemen  had  like  to  ha? e  been  poisoned  by 
what  they  had  drank.  Bliss  Bland^  said,  "  Sir, 
I  remember  it  very  well ;"  she  said,  it  was  at 
one  ofiliose  places;  and  henid  No,  it  waa  the 
olhei*.  Ho  said,  ^^  Oae  ol'  ttie  (lentiemtrn  died 
immedialely,  the  other  is  dead  now,  and  I  have 
aiirvtred  them  both ;  but  it  is  my  Ibrtone  to  be 
poiaooeil  at  last.*'  He  looked  very  hard  at  her, 
diiring  tbe  time  he  was  talking. 

What  did  he  say  was  put  into  the  wroef-^l 
remember  lie  said  it  was  white  arseuic. 

When  he  looked  haitJ  at  her,  how  did  she 
look  ? — She  looked  hi  great  coufuaion,  and  all 
ill  a  tremble. 

Did  yon  sit  up  with  Min  Blandy  tlie  night 
after  her  father  died?-*l  did  till  three  o'clock, 
she  went  to  bed  about  one.  8he  aaid  to  roe, 
*^  Betty,  wilt  vou  go  awav  with  meP  If  yon 
will  go  to  the  Lion  or  the  Bell,  and  hire  a  poai- 
chai»e,  1  will  give  yon  fifWn  guineas  when 
you  get  into  it,  and  ten  guineas  more  when  we 
come  to  London.*'  J  aaid,  <*  Where  will  yon 
go  then,  into  the  north  ?*'  She  said,  ••  1  shall 
go  into  the  west  of'  Bnghind."  I  said,  ••  Shall 
yon  go  by  sea  V^  she  said,  "  I  believe  some 
part  of'  tlie  way.'*  I  said,  **  1  will  not  go." 
Then  she  burst  into  a  bughter,  and  said,  '*  I 
was  only  in  a  joke,  did  you  think  1  was  in 
eamestf"  «  Ven,"  said  1.  •' No,'*  said  she, 
«•  1  was  only  joking." 

Did  yon  ever  hmr  Miss  tell  Dr.  Addington, 
that  she  had  given  yonr  master  some  of  that 
powder  ?— -I  heard  Miss  Blandy  tell  the  doctor, 
che  had  given  my  master  some  of  that  powder 
before  in  a  dish  of'  tea,  which,  she  said,  he  did 
not  drink,  and  she  throwed  into  the  street  out 
of  the  window,  fearing  she  should  be  dis- 
covered, and  filled  the  cup  again ;  and  that 
Susan  Gunnell  drank  it,  and  was  ill  for  a  week 
after. 

When  was  this  ?— This  was  on  the  Monday 
before  my  master  died. 

Do  yon  remember  what  happened  on  Mon- 
day, tbe  5lh  of  Au^rnst? — Yes.  On  that  day 
I  and  two  washer-Mromen  were  in  the  wash- 
house.  Miss  Blanily  canie  in,  and  said, 
**  Betty,  1  have  bevu  iu  tbe  pantry  ealing  some 
of  the  oatmeal  out  of  your  muster's  water- 
gruel."  1  took  no  notice  of  it ;  but  the  same 
day,  in  tbe  afternoon,  I  went  into  the  pantry, 
onci  Miss  Blandv  followed  me,  and  took  a 
spoon  and  stirred  the  water-gruel,  and  taking 
•ouie  up  in  the  spooo,^  put  it  between  her 
fingeci  and  nibbed  it 


What  was  it  Hi  ?— It  waa  hi  a  pan.  When 
my  omater  was  taken  ill  on  the  Tnesday  in  tlie 
aiiemeeo,  Miaacame  into  the  kitchen,  and  inid, 
**  Betty,  if  one  thing  shouki  liappen,  will  yo» 
ge  with  me  to  Scotland?"  I  said,  •*  Madam,  I 
do  not  know."  «•  What,"  saya  she,  ^  yoo  are 
nnwilUng  to  teave  yonr  frienda  ?"  Said  I ,  •*  If 
1  shottid  go  there,  and  not  like  it,  it  will  l>e  ex« 
penaife  travelling  back  agam." 

Did  she  aay,  **  if  one  thing  shonld  hep^ 
pen  ?"  What  thing  ? — I  took  no  farther  no- 
tice of  it  then  ;  but  those  were  the  words. 
On  the  Monday  morning,  before  he  died,  abo 
said  to  ine,  *<  Betty,  go  up  to  your  master,  end 
give  my  dnty  to  him,  and  tell  him,  1  b^  to 
apeak  one  word  with  him."  1  did ;  she  went 
up ;  1  met  her  wben  she  came  out  of  the  room 
fhmi  bitn  ;  she  clasped  me  round  the  neek, 
and  burst  out  a-crying,  and  said,  ^<  Sosau  aiMl 
you  are  the  two  honesteat  servants  in  the  world  \ 
von  ouglit  to  be  imaged  in  gold  for  yoor 
honesty ;  half  mv  fortune  will  not  make  you 
amentia  for  your  honesty  to  my  father." 
[Cross-examined.  1 

Pn'joner't  ComMe/.  Had  Mr.  Blandy  et 
any  time,  and  when,  previous  to  the  5tll  of 
August  been  ill? — Binfield.  About  a  twelye- 
mooih  before,  be  had  been  ill  some  tiiae ;  but  I 
cannot  tell  how  long. 

What  wofl  his  illness  P — He  had  a  great  cold. 

Dkl  he  take  any  physic  ?— 1  believe  he  did 
once  or  twice. 

Can  you  tell  the  time  ? — I  beKeve  it  was  the 
latter  end  of  July,  or  beginning  of  Angust. 

Who  made  the  whey  and  brtrth  that  were  sent 
to  the  wssher- woman  ?—>My  fellow^seryant 
made  tbe  whey,  I  made  the  broth. 

Was  she  a  kind  mistress  to  the  washer- 
woman ? — She  was ;  she  had  a  greater  regard 
for  her  than  any  other  woman  that  came  about 
the  house. 

About  this  music,  who  did  she  say  heard  it  f. 
-^Sbe  mostly  mentionetl  herself  hearing  that. 

Wcs  this  talk  when  Cranatoun  was  there? — 
I  heard  her  talk  so,  when  he  was  tiiere,  and  in 
his  absence. 

Was  it  when  she  was  in  an  angry  temper 
only,  that  she  used  those  words  to  her  father  P 
— I  have  heard  her  in  the  best  of  times  curse 
her  i'atlier. 

Was  Susan  Gnnnell  yery  ill  after  driniring 
that  tea  f — She  was,  and  *cotitinued  so  fbr  a 
week. 

King^t  Counsel.  Was  it  at  the  time  Sueai^ 
was  ill,  from  drinking  of  the  tea,  that  Miae 
Blandy  asked  you  about  her  taking  the  emel, 
and  said,  it  would  do  l\>r  her  ?  And  did  she 
say  any  thing  else? — Binfield,  Miss  Blan^ 
said,  she  poured  it  out  lor  my  master ;  but  he 
went  tp  cnurcli,  and  left  it. 

Pritnner^s  CounteL  Hare  you  had  any  ill 
will  against  her  ? -^Binfield,  I  alwaya  told 
her,  I  wished  her  very  well. 

Did  you  ever  say,'**  Damn  her  for  a  black 
bitch,  I  should  be  glad  to  see  her  go  up  tbe 
ladder,  and  be  banged  ?"—N0|  Sir,  I  never  did 
in  my  Mfe. 
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iogljr,  about  nz  week*  before,  at  breakftit- 


_fieid.    Hiu  Blaody  bas  Mid  to  me,  ■'  Don'l    puta  little  of  it  into  hia  eup  of  taa,  but  dial  k« 

{on  think  my  father  leoki  faitil  T"  Sometime*  nerer  draak  it ;  that  part  of  the  powder  awim- 
haTC  Mid,  Hu  it;  aaaietimea  aot.  1  neier  ming- at  lop  of  the  tea,  and  part  (inking  to  Iha 
bottom,  she  hid  puured  it  oat  of  tl>e  wiadmr,' 
aod  tilled  up  the  cup  wilb  freah  tea ;  thai  than 
■be  WTt)te  to  Mr.  CraBitoap,  lo  kt  him  knoir 
thai  abe  could  not  give  it  io  tea  iriihout  heintf 
diaeoTcrod;  and  that,  in  hti  anawer,  he  hBd 
adTiied  bar  to  give  it  io  water-grnel  for  tb* 
ititure,  or  in  any  other  tbiokiah  fluid.  I  aiik«4 
her,  Khether  she  would  endeavour  to  bring  Hr. 
Oruatoun  to  juMice  ?  After  ■  ihort  pauce,  ih* 
•Dairared,  That  abe  waa  fully  consciout  of  ber 
onn  guill,  and  was  unwilling  to  add  guth  M 
gaill;  whichybe  thought  she  ibould  do,  if  abe 
took  any  flap  to  the  prvjadice  of  Mr.  Crmn- 
atoou,  whom  ihe  considered  aa  her  huabasd, 
tbongh  the  cenmony  had  doI  puaed  between 

JCuig't  Counitl.  Wai  any  thing  more  aaid 
by  the  priaoner  or  you  T — Dr.  A.  1  atked  ber, 
whether  iha  bad  been  to  weak  aa  to  beliere  tbtt 
powder,  Ihal  abe  had  put  into  ber  father'a  lea 
aod  gnie),  so  harrolraa  aa  Mr.  Crautoun  had 
repteaeotH  it?  Why  Mr.  Craoitoun  had 
called  it  a  powder  lo  clean  pebWei,  if  it  wea 
intndad  only  to  make  Mr.  Biandjr  kind  ?  Why 
(be  bad  not  tritd  it  od  henelf,  before  she  tea* 
tured  lo  try  it  on  her  father  ?  Why  she  bnl 
flung  it  into  the  fire?  Why,  if  she  had  really 
thought  it  innocent,  Bhe  had  been  fearful  of  a 
difcovery,  when  part  of  it  awam  on  (be  lop  of 
the  tea  ?  Why,  when  she  had  foond  it  hurtful 
to  ber  tither,  ihe  had  neglected,  «o  maoy  days, 
to  call  proper  aaaittance  to  him  P  And  why, 
when  I  was  called  at  last,  she  had  endearouicd 
In  keep  me  in  the  dark,  and  bide  the  true  caaia 
ofhiaillneaa? 

What  aniwera  did  abe  make  lo  Iheae  qiM»> 
liung  f — I  cannot  justly  lay  |  bol  rwj  wall 
remember,  that  tbey  were  not  aocb  ai  gare  ma 
any  salnbctiaD. 

Priiojter'i  Counicl.  Sbe  (aid  then,  Ibataba 
was  entirely  ignoranl  of  tbe   effects  of  the 

Dr.  Adjijtgto^  Site  laid,  that  abe  did  not 
know  it  to  be  [Miaou,  till  she  bad  teen  ita  ellecM. 

Pruontr'i  Caunie/.  Let  me  ash  you.  Dr. 
AddiogtoA,  thii  tingle  ijucstion  :  uhelber  tb« 
horrora  and  agooiea,  which  Miat  Dlaody  wat 
in  at  this  time,  were  not,  in  your  opinion, 
owing  solely  to  an  hearty  concern  fur  her  fa> 
ther  f— Dr.  Addington.  I  beg.  Sir,  that  yon 
wiU  excaae  ray  giving  aa  answer  to  Ihit  quel* 
tion.  It  it  not  easy,  y«o  know,  lo  form  a  iraa 
judgment  af  the  heart;  and  i  boiic  a  witataa 
need  not  deliver  bia  opiaioo  of  it. 

I  da  nal  apeak  of  the  heart :  yon  are  only 
&aved  lo  My  whedier  tboae  tgitalioas  of  body 
aad  mind,  wtucb  Mm  Bbady  shewed  at  lh(a 
time,  did  nM  aeem  la  yoa  to  ariue  entirely  fmoi 
a  leader  ooncara  fbr  ber  fblher  ?— Since  ya« 
oblige  me,  Sir,  to  ipeak  W  ibis  pattieulnr,  I 
■bM  ny,  that  all  ua  agitatJoa  of  body  and 
\ 


obaerved  any  alleratloB  at  all. 

Here  Dr.  Addingtoti  i«  appealed  to  by  the 
Counsel  for  the  Priaoner. 

Frimner't  Ceuniel.  Do  yon,  Dr.  Adding- 
ton, renembsT  His*  Uandy'a  tellinir  yon  od 
Monday  nighl,  August  Ihe  ISib,  that  abe  had 
on  a  Sunday  morning,  about  lix  wedta  before, 
when  ber  father  waa  abaeat  from  the  parlanr, 
mixed  a  powder  wilb  bis  tea ;  and  Ibat  Susan 
Gunnell  bad  drank  that  tea  ? 

Dr.  Addiagloa.  I  remember  ber  tailing 
etc  Ibat  Monday  night,  that  the  bad  on  a  Sun- 
day morning,  about  six  weeks  before,  wben  her 
fatoer  waa  abaeat  from  the  parbiar,  mixed  a 
powder  with  his  tea ;  but  do  not  remember  ber 
saying,  that  Susaa  GunniU  had  dnnk  that  tea. 
I  have  (everal  tines  heard  Suaan  Gunaell  say, 
ibat  (he  wat  adre  abe  bad  been  poisoned  by 
dfiokiug  tea  oul  of  Mr.  Bkady'a  cup  Ibat 
Sunday  morning. 

Pruoner'i  Coutuel.  Did  noi  Hies  Handy 
declare  to  you,  that  abe  had  always  tbougu 
tha  powder  inDOoeat? — Vea. 

Did  ihs  Dal  alwaya  declare  the  tame  ? — 
Yet. 

The  Xiag't  Countel  then  interposed,  and 
mid,  that  he  had  not  intended  to  mention  what 
had  passed  in  discourse  between  the  prisooer 
and  Dr.  Addington ;  but  that  now,  as  her  own 
counsel  had  been  pleased  to  call  lor  pari  of  it, 
be  desired  the  whole  might  bo  laid  befure  die 

Dr.  Addington.  On  Monday  night,  August 
the  19lh,  after  Miss  Blaady  bad  been  secured, 
aad  ber  pepem,  keys,  Ace.  ukeQ  from  ber,  abe 
threw  liei-aelf  ou  Ibe  bed  and  groaned ;  then 
raised  herself,  aod  wrua^  bor  beads,  aod  uid. 
That  it  wts  impOKilde  lor  any  words  lo  de- 
acribe  the  horrors  and  agouies  in  her  breast; 
that  Mr.  CrauUuun  bad  ruined  her;  thai  she 
bad  aver,  till  now,  bL-lieved  him  a  man  of  Ihe 
itricUat  honour ;  ilwt  she  bad  mixed  a  powder 
with  the  1,'ruet,  which  lier  I'allier  had  drank  oo 
Iba  fcragoing  Monday  and  Tuesday  oi«fhk  ; 
that  (be  was  the  cau&e  of  his  death,  anil  Ibat 
(be  denred  lift  for  no  ead,  but  to  go  ihrougfa  a 
painful  peiiauce  fur  her  sin.  She  protested  ni 
tlio  aame  lime,  Ibat  aha  bad  never  mixed  the 
powder  with  any  thing  else  that  be  had  swal- 
Wwti  ;  and  that  aha  did  not  know  it  to  be 
poiaon,  till  (tie  had  seen  ita  effeols.  She  said, 
that  riw  bad  received  the  poifder  from  Mr. 
Craniloun,  with  a  present  ol  Scotch  pebUea } 
Ibtl  be  had  wrote  on  the  paper  that  held  it, 
■(  Th<  powder  to  clean  llie  pebblet  wilh ;"  that 
l^badMaured  her  it  was  barmlaaa;  Ibat  he 
twd  cAea  takea  it  bim»«U';  thai  if  abe  wonid 
9*0  ber  taUmt  tome  of  it  now  and  ibeo,  a  liitia 
ani  a  JiUk  ai  a  liwt,  i»  any  lt|«id,  il  wobU 
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inind,  which  Miss  Bltndy  shewed  at  this  tidw, 
or  any  other,  when  I  was  with  her,  seemed  to 
me  to  ari^ie  more  from  the  apprehension  of  ub- 
bappy  consequences  to  herself,  than  from  a 
teoder  and  hearty  concern  for  her  father. 

Did  yoii  never  then  obserre  in  her  any  evi- 
dent tokei^  of  ^nef  for  her  father  ?— 1  never 
thouf^ht  I  did. 

Did  she  never  wish  for  his  recovery  ? — 
Ofleu. 

'*  Did  not  vou  think  that  those  wishes  implied 
a  concern  ior  him  ? — I  did  not ;  liecaase  1  tiad 
before  told  her,  that  if  he  died  soon,  she  would 
inevitably  be  ruined. 

•  When  did  you  tell  her  thb? — On  Sunday 
morninti,  Au|^ustthe  11th,  just  bel'ore  I  left 
Henley. 

Did  not  hhe  desire  you  that  rooming,  before 
you  quitted  bis  rooon,  to  visit  him  again  the 
next  day  ? — Yes. 

And  was  ^be  not  very  solicitous  that  yon 
should  do  hiui  all  the  service  in  your  |M>wer  ? 
•—I  cannot  Hay  that  1  discovered  any  solicitude 
in  her  on  this  score,  till  Monday  night,  August 
the  12th,  after  she  was  confined,  and  her  keys, 
and  other  things,  had  been  taken  from  her. 

Kiftg^t  Countelm  Did  you.  Dr.  Addington, 
attend  Susan  Gunnell  in  her  illness? — Yes, 
Mir ;  but  I  took  no  minutes  of  her  case. 

Did  her  svtnpt<»«ns  agree  with  Mr.  Blandy'k? 
r— They  didfered  from  his  in  some  respects; 
but  tlie  most  material  were  manifestly  of  the 
same  kind  with  his,  though  in  a  much  less 
degree. 

Did  you  think  them  owing  to  poison? — Yes. 
Did  you  attend  Ann  Emmet? — Yes,  Sir. 
To  what  cause  did  you  ascribe  her  disonler? 
— ^I'o  poison :  for  she  told  me,  that  on  Wed- 
nesday morning,  August  the  7th,  very  soon 
after  drinking  some  gruel  at  Mr.  BUmdy's,  she 
had  been  seized  with  prickings  and  burnings 
in  her  tongue,  throat,  and  stomach,  which  had 
been  foltowed  by  severe  fits  of  vomiting  and 
purging.  And  I  observed  that  she  had  many 
other  symptoms,  which  agreed  with  Mr. 
Blandy*K. 

Did  she  say,  that  she  thought  she  had  ever 
taken  poison  before  ? — On  my  telling  her  that 
1  ascribed  her  complaints  to  poison,  which  she 
had  taken  in  ^ruel  at  Mr.  Blandy's,  August 
the  7th,  she  said,  that  if  she  had  been  poisoned 
by  drinking  that  gruel  at  Mr.  Blandy's,  she 
was  sure  that  she  bad  been  poisoned  there  the 
hay -time  before  by  drinking  something  else. 

Alice  Emmet  sworn. 

EmmeL  My  mother  is  now  very  ill,  and 
cannot  attend ;  she  was  char*  woman  at  Mr. 
Blandy's  in  J  one  last ;  she  Was  taken  very  ill 
in  the  night,  with  a  vomiting  and  reachmg, 
Mpwards  and  downwards.  I  went  to  Miss 
Blandy  in  the  morning,  by  her  desire,  to  see  if 
she  would  send  her  something,  as  she  wanted 
something  to  drink,  saying  she  was  very  dry ; 
Bliss  said,  sbe  would  send  something,  which 
she  did  in  about  two  hours. 

Did  yon  tell  her  what  your  motlicr  had  est 
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or  drank  P — ^No,  I  did  not ;  only  taici,  bit 
thcr  was  very  ill  and  very  dry,  a«d  Mirtd 
aomething  to  drink. 

Mr.  Efibert  LUtkton  sworn.     , 

Littletom.  1  was  derk  to  Mr.  Bhmdy  aknoil 
two  rears  ;   the  latter  end  of  July  last  I  went 
to  niy  father's  in  Warwickshire,  and  returned 
avfain    August  the  9lh,  and  breakfasted  with 
Mr.  Btandy  and  his  daughter  the  next  morn* 
ing,  whioi'i  was  on  a  Saturday ;    he  was  in 
great  a^ony,  and  complained  very  much  ;  be 
had  a  fiarticular  dish  to  drink  his  tea  in  ;   he 
tasted  his  tea,  an  I  did  not  drink  it;  saying, 
it  had  a  gritty  bad  taste,  and  asked  xMiss,  whe- 
ther she  had  not  put  too  much  of  the  black , 
staff  in  it?     meauiug  Bohea  tea.      She  an- 
swered, at  was  as  usual ;    he  tasteJ   it  again 
and  said,  it  had  a  tiad  tasie ;    Khe  seemed  to 
be  IP  *some  sort  of  a  tremor ;    he  looked  par- 
ticular at  her,  ami  she  k»oked  very  mu  h  con- 
fused and  hurried,  and  went  out  of  the  room. 
Soon  after,  my  master  poured  it  out  into  the 
cat's  bason,  and  set  it  to  be  filled  again  ;  after 
this,  when  he  was  not  there.  Miss  asktd  «nie 
what  he  did  with  the  tea?    1  said,  he  had  not 
drunk  it,  but  put  it  iuto  the  cat*s  bason  in  the 
window ;  then  she  looked  a  go<Hl  deal  confused 
ami  hurried.     The  next  day  Mr.  Blandy  of 
Kingston  came  aliout  half  an  hour  after  nine 
in  the  rooming;  they  walked  into  the  parlour, 
and  left  me  to  breakfast  by  myself  in  the  kit- 
chen ;    I  went  to  church  ;    when  I  returned, 
the  prisoner  desired  me  to  walk  with  her  cousin 
into  the  garden  ;  she  delivered  a  letter  to  roe, 
and  desired  me  to  seal  and  direct  it  as  usual, 
and  put  it  into  the  post. 

Had  you  ever  directed  any  letter  for  her 
before  ?»-l  have  a  great  many  ;  I  used  to  di* 
rect  her  letters  to  Mr.  CIranstoun.  [He  is 
shewn  a  letter.]    This  is  one. 

Did  you  put  it  into  the  post  ?— I  did  not ;  I 
opened  it,  having  just  before  heard  Mr.  BIsody 
was  poisoned  by  his  own  daughter ;  I  tran- 
scribed it,  and  took  it  to  Mr.  Norton's  the  apo- 
thecary at  Henley,  and  after  that  1  shewed  it, 
and  read  it  to  Mr.  Blandy. 

What  did  he  say  ? — He  said  very  little ;  he 
smiled  and  said  **  Poor  love- sick  girl  !  What 
wouH  a  girl  do  for  a  man  she  loves  ?"  (or  to 
that  effect.) 

Have  you  ever  seen  her  write  ? — I  have  very 
often. 

Look  at  this  letter,  is  it  her  own  hand-writ- 
ing?— 1  cannot  tell ;  it  is  wrote  worse  tbaa 
she  used  to  write,  but  it  is  the  same  she  gmre 
me. 

Do  you  remember  Mr.  Cranstoun  oomiiig 
there  in  August  1750? — I  do.  It  was  either 
the  latter  end  of  July,  or  the  beginning  of 
August. 

Did  you  hear  any  talk  about  mnsic  aboot 
that  time? — After  he  was  gone,  I  beard  the 
prisoner  say,  she  heard  music  in  the  boose; 
this  I  heard  her  say  very  often,  and  that  it  de- 
noted a  death  in  the  ramify ;  aooetiinee  sbe 
Mid,  aha  beltefnd  it  would  ba  kaiwatf  |  at  other 
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ttmes,  it  might  be  her  father,  by  reivM>D  of  bis 
being  so  much  broken  ;  1  beard  ber  say  once, 
•he  tbouefbt  she  heard  her  mother. 

Did  she  say  when  that  death  would  happen  ? 
— -She  said  that  death  would  happen  oefore 
October,  meaning  the  death  of  her  father, 
seeming  to  me. 

Hare  you  heard  her  curse  her  father  ? — 1 
have  beard  her  several  times,  for  a  rogue,  a 
▼illain,  a  toothless  old  dog. 

How  lon^  was  this  before  her  father's  death  ? 
-»I  cannot  justly  tell  that,  hot  I  have  heard  her 
a  great  many  times  within  two  months  of  his 
death,  and  a  great  while  before ;  I  had  used  to 
tell  her  he  was  much  broken  latterly,  and  would 
not  live  k)ng ;  she  would  say,  she  thought  so. 
too,  and  that  the  music  portended  his  death. 

[Cross-examined  .3 

Prisoner's  Counsel.  When  yon  breakfasted 
with  them  in  the  parlour,  who  was  there  first  ? 
— ^Littleton,  She  was. 

Did  you  see  the  tea  made  ? — No,  Sir. 

Did  you  see  it  poured  out  ? — No ;  hut  he 
desired  me  to  taste  the  tea ;  I  did  mine,  and 
said,  I  fancied  his  mouth  was  out  of  taste. 

Did  not  this  hurry  you  say  Miss  Bland^  was 
in,  arise  from  the  displeasure  of  her  father, 
because  the  tea  was  not  made  to  his  mind  ?— 
I  cannot  say  that,  or  what  it  was  from. 
'  What  becdtne  of  that  he  throwed  into  the  cat's 
bason? — He  left  it  there. 

Robert  Harman  sworn. 

Harman,  I  was  servant  to  Mr.  Blandy  at 
the  time  of  his  death  ;  that  night  he  died,  the 
prisoner  asked  me,  where  I  should  live  next  ? 
1  said,  I  did  not  know  ;  she  asked  me  to  go 
with  her ;  I  asked  her,  where  she  was  going  ? 
s(he  said.  It  would  be  500/.  in  my  way,  and  no 
hurt  to  jne,  if  1  would ;  1  told  her,  1  did  not 
choose  to  go. 

Did  she  tell  you  to  what  place  she  was  go- 
ii^P — She  did  not. 

Did  she  want  to  go  away  at  that  time  of 
night? — Then,  immediately. 

[Cross-examined.] 

Prisoner's  Counsel'.  Did  she  give  any  rea- 
son why  she  desired  to  go  away  ? — Harman. 
No,  she  gave  none. 

How  long  had  you  liTcd  there  ? — A  twelve- 
month. 

What  has  been  her  general  behaviour  to  her 
&ther,  during  the  time  you  were  there  ? — She 
behaved  very  well,  so  far  as  ever  I  saw,  and 
to  all  the  family. 

V*  Did  yon  ever  hear  her  swear  about  her  fa- 
ther ? — No,  I  never  did. 

Mr.  Richard  Fiiher  sworn. 

■  Fuker,  I  was  one  of  the  jury  on  the  coro- 
ner's inquest,  that  sat  on  Mr.  Blandy 's  body 
00  Thursday,  August  the  15th.  As  1  was 
soing  up  street  to  go  to  market,  I  was  told, 
nisf  Blandy  was  gone  over  tho  bridge.  I 
iNnty  and  found  ber  at  the  signof  t)ic  Angel, 


on  the  other  side  of  the  bridge.  I  told  ber,  1 
was  very  sorry  for  her  mrsfortune,  and  asked 
her  what  she  could  think  of  herself  to  come 
from  home,  and  if  she  would  be  glad  to  go 
home  again  ?  She  said,  **  Yes ;  but  what  m^st 
I  do  to  get  there  for  the  mob  ?"  I  said,  1  would 
endeavour  to  get  a  close  post  chaise,  and  carry 
her  home.  1  went  out  through  the  mob,  and 
got  one,  and  carried  her  home.  She  asked  me, 
whether  she  was  to  go  to  Oxford  that  night  or 
not?  I  said,  I  believed  not  When  I  came  to 
her  father's  house,  I  delivered  her  up  to  the 
constables.  When  we  were  upon  the  enquiry 
before  the  coroner,  a  gentleman  was  asVipg 
for  some  letters,  which  came  in  the  time  of  iflr. 
Blandy 's  illness ;  I  went  to  her  uncle  Stevens 
to  see  for  them.  She  then  asked  me  again. 
What  the  gentlemen  intended  to  do  with  her,  , 
or  how  it  wonld  go  ?  I  said,  I  was  afraid  very 
hard,  unless  she  could  produce  some  letters  to 
bring  Mr.  Cranstoun  to  justice.  She  said, 
**  Dear  Mr.  Fisher,  I  am  afraid  I  have  burnt 
some  that  would  have  brought  him  to  justice." 
She  took  a  key  out  of  her  pocket,  and  said, 
*<  Take  this  key,  and  see  if  you  can  find  such 
letters  in  such  a  drawer."  There  was  one 
Mrs.  Minn  stood  by,  I  desired  her  to  go  with 
the  key,  which  she  did  ;  but  no  letters  were 
found  there ;  then  Miss  Blandy  said,  <*  My 
honour  to  him  will  prove  my  ruin." 

What  did  she  mean  by  the  word  **  him?" — 
Mr.  Cranstoun :  when  she  found  there  wera 
no  letters  of  consequence  to  be  found. 

Mrs.  Lane  sworn. 

Mrs.  Lane,  I  was  with  ntv  husband  at 
Henley,  at  the  sign  of  the  Angel  on  the  other 
side  the  bridge ;  there  was  Miss  Blandy.  The 
first  word  I  beard  Mr.  Lane  my  husband  sinr, 
was,  if  she  was  found  guilty,  she  would  suffer 
according  to  law  ;  upon  which  she  stampt  her 
foot  upon  the  ground,  and  said,  **  O !  that 
damned  villain  P'  then  paused  a  little,  and  said, 
"  Bnt  why  should  I  blame  him  ?  for  I  am 
more  to  blame  than  he,  for  I  gave  it  him,  and 
knew  the  consequence." 

Did  she  say,  I  knew,  or  1  know  ? — 1  really 
cannot  say,  Sir ;  for  1  did  not  expect  to  be 
called  fnr  to  be  examined  here,  and  will  not 
take  upon  me  to  swear  positively  to  a  word  ; 
she  was  in  a  sort  of  an  agony,  in  a  very  great 
fright. 

Mr.  Lane  sworn. 

Lane,  I  went  into  the  room  where  the  pri- 
soner was  before  my  wife,  the  day  after  Mr. 
Blandy 's  death ;  she  arose  from  her  chsir,  and 
met  me,  and  looketl  hard  at  me;  she  said* 
«  Sir,  I  have  not  the  pleasure  of  knowing  you." 
Said  I,  "  No,  I  am  a  stranger  to  you."  She 
said,  *<  Sir,  you  look  like  a  gentleman,  what 
do  you  think  they  will  do  with  me?"  Said  I, 
<*  you  will  be  committed  to  the  coonty-^ol, 
and  be  tried  at  the  assizes,  and  if  your  mno* 
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TiUaip !  B«t  why  do  I  bbine  liim  ?  I  am  more 
to  blame."  theu  Mr.  littletoD  came  id,  whlcb 
took  off  mj  attenlion  from  bar,  tbat  I  did  not 
licar  io  aa  to  give  an  account  of  tbe  ivbole. 

(The  letter  whteh  Littleton  opened,  read  in 
court.)  Directed  to  the  hon.  WiHiam  Henry 
C  ranstofin  i  e9^<  * 

««  Dear  Willy  ;  Mt  father  ia  to  bad,  tbat  I 
Lave  only  time  to  telfyout  thai  if  you  do  noi 
bear  from  me  aoon  aeaio,  do  not  be  frightened. 
I  am  better  myaelf  i  and  leat  any  aocidattt 
ahoaUl  happen  to  your  letters,  take  care  what 
yoo  vrite.  My  amcere  complimenta.  I  am 
erer,  youra." 

Tbb  PanoHER'a  Dfifcucs. 

My  Urda ;  It  ia  morally  impoeaible  for  me 
Io  lay  down  the  hardahipc  I  have  fecei?ed— 
I  ba?e  been  aaperied  in  my  eharader.  In  the 
irat  place,  it  haa  been  aaid,  that  I  ha?e  apofce 
yi  of  my  father ;  that  I  bate  curaed  him,  and 
wiahed  him  at  hell ;  which  ia  ezlremaly  ftlae.— 
SoBAetimfa  Utile  family  aAnra  hafe  happened, 
and  ha  did  not  apeak  to  dm  ao  kuid  aa  l  could 
wiah.  I  own  1  am  paaaionate,  my  lorda,  awl 
in  thoaa  paaaiona  aome  haaty  expreaaiona  might 
hate  dropt :  but  great  care  haa  been  taken  to 
recollect  e? ery  word  I  have  apokeo  at  dificrent 
timea,  aad  to  apply  them  to  auch  particolar 
piirpoace,  aa  my  euemiea  knew  would  do  mm 
the  greateat  iiyary.  Theae  are  bardahipa,  my 
lords,  extreme  hardahipa !  auch  aa  vou  your- 
aelves  must  allow  to  be  ao.  it  ia  aaid  too,  my 
Iprda,  that  I  endeoToured  to  make  my  escape. 
Your  lordships  will  judge,  from  the  cufficultiea 
I  laboured  under.  I  had  loat  my  father — 1 
waa  accuaed  of  being  hia  murderer*-*!  waa  not 
permitted  to  go  near  him— 1  was  forsaken  by 
my  friends — afironted  bv  the  mob — insulted  by 
my  aerrants.  AltlM)Ugn  I  begged  to  have  the 
liberty  to  listen  at  the  door  where  he  died,  I 
was  uot  allowed  it.  My  keys  were  taken  from 
me,  my  shoe- buckles  and  garters  too — to  ore- 
Tent  me  from  making  away  with  myself;  as 
though  1  was  tbe  most  abanduned  creature. 
What  could  I  do,  my  liirds  ?  I  verily  briicve  1 
must  have  been  out  of  my  senses.  Wl^n  I 
heard  my  father  was  dead,  and  tbe  door  open, 
I  ran  out  of  the  house,  and  over  the  bridge, 
and  had  notliiog  on  but  an  half- sack  and  petti* 
coat,  without  a  hoop — ray  petticoats  hanging 
about  me — the  mob  gathered  about  me.  Was 
thia  a  condition,  my  loids,  to  make  my  eacape 
in  P  A  good  woman  beyond  the  bridge  seeing 
me  in  Uiis  diatreas,  desired  me  to  w^k  in  tiU 
the  mob  wimb  dispiarsed ;  the  town* Serjeant  waa 
there,  1  begged  he  would  take  me  under  hia 
protection  to  nave  me  home ;  the  woman  aaid. 
It  was  not  proper,  the  mob  was  ferv  great,  and 
that  1  had  better  stay  a  little.  When  J  came 
home,  they  said  1  used  the  conalable  ill.  I 
waa  locked  up  for  15  houra,  with  only  an  old 
aervant  of  the  family  to  attend  me.  I  waa  not 
allowed  a  maid  for  the  common  decenciea  of 
ayauL  i  wm  aaot  to  gaolf  aid  waa  in  hopea, 


tbere^  at  leaat,  thia  naage  would  has e  endadU 
But  waa  told,  it  waa  reiiorted  I  waa  fre^oen^y 
drunk ;  that  1  attempted  to  make  my  eacapa  i 
that  I  ttOf  ar  attended  the  diapel.  A  more  ab- 
stemioua  woman,  my  lorda,  I  believe,  doea  not 
life. 

Upon  the  report  of  my  makiogmv  eacapa^. 
the  gentleman  who  waa  biffh*aher)ff  laat  year, 
(not  the  present)  came  and  told  me,  by  order, 
of  the  higher* powers,  he  must  put  an  iron  aa 
me }  I  submitted,  as  I  alwaya  do  to  the  higher 
powers.  Some  time  after  he  came  again,  and. 
aaid  he  must  |mt  a  heavier  upon  me,  which  I 
hav<e  worn,  my  lords,  till  I  came  hither.  1 
,aakedthe  sberilT,  why  I  waa  ao  ironed?  Ha 
aaid,  he  did  it  by  the  command  of  aome  noble 
peer,  on  hia  hearing  that  I  intended  to  make 
my  escape.  I  told  them,  I  never  bad  such  a 
thought,  and  1  would  bear  it  with  the  other 
cruel  uaage  1  had  received  on  my  clkaractt r. 
Tbe  Rev.  Mr.  Swiuton,  tbe  worthy  dergynaaa- 
who  attended  me  in  priaon,  can  testify  that  1 
was  very  regular  at  the  chapel,  whenever  I  waa 
well ;  aometimea  1  really  waa  not  able  to  come 
out,  and  then  he  attended  ma  in  my  room.— 
They  likewise  have  published  papers  and  de- 
noaitiona,  which  ought  not  to  have  been  pub- 
liahed,  in  order  to  rapreaeiu  me  aa  the  most 
abandoned  of  my  sex,  and  to  prejudice  the 
world  againat  me.  I  auhinit  myself  to  your 
lordahipa,  and  to  the  worthy  jury.  I  can  as* 
aure  your  lordships,  aa  I  am  to  anawer  it  befora' 
that  grand  tribunal,  where  I  must  ap|»ear,  I 
am  as  innocent  as  the  child  unborn  of  tbe  death 
of  my  father.  1  would  not  endeayuur  to  aare 
my  life  at  tbe  expense  of  truth.  I  really 
thought  the  powder  an  inDoc«^Dt,  iuoffeosive 
thing,  and  I  gave  it  to  procure  his  love. —  It 
haa  been  mentioned,  I  should  say  1  was 
ruineil :  my  lords,  when  a  yoimg  woman  losea 
her  character,  ia  not  that  her  ruin?  Why, 
then,  should  this  expressiuo  Ih*  construed  in  aa 
wide  a  sense  ?  Is  at  not  ruining  my  character 
to  have  such  a  thing  laid  to  my  charge  ?  Aud. 
whatever  may  be  the  event  of  thia  trial,  I  am 
ruined  most  effectually. 

Ann  James  sworn,  for  the  prisoner. 

James.  I  Uve  at  Henley,  and  had  use  to  wash 
for  Mr.  Ulandy;  I  remember  the  time  Mr. 
Blaudy  grew  ill ;  before  he  was  ill,  there  waa 
a  difference  between  Elizabeth  liiuBeld  and 
Miss  Blandy,  and  Bin  field  w  as  to  go  away. 

CounseL  How  long  before  Mr.  Blandy 'tf 
death  ?-^ James,  It  might  be  pretty  near  a 
quarter  ol*  a  year  before :  1  ba^a  beard  her  cursa 
Miss  Blandy,  and  damn  her  for  a  bitch ;  and 
aaid  ahe  would  not  stay.  Since  this  affair  hap- 
pened, I  heard  her  aay  *'  Damn  her  for  a  black 
bitch,  I  shall  be  glad  to  aee  her  go  up  the  lad- 
der, and  awing." 

How  long  aAer?— It  waa  aAer  Misa  was 
sent  away  to  gaol. 

[Croas-examined.  ] 

Kiug'i  CoumeL  What  waa  thia  quarrel 
about?    Jtam.   IdasothMw;  Ilwafd  bar 
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iay  the  btd  A  ^ntrrel,  nod  wm  to  go  away, 
le? eral  timet. 

VfhQ  mti§  bj  at  this  time  P—- Mary  BbhIls 
was  l»y,  atid  nurse  fidirariia,  and  Mary  Sey- 
mour; and  I  am  not  owe  whether  Robert 
Harmao  was  there,  or  not. 

How  was  it  introduoedf — It  happened  in 
Mr.  Blasdy  *s  kkchen ;  she  was  always  talking 
about  Miss. 

Were  yon  there  on  the  5th  of  August  ? — I 
cannol  say  I  was. 

I>o  you  remember  the  prisoner's  coming 
inta  the  %rash-house,  and  saying,  she  hsd 
been  doing  something  with  her  father's  water*^ 
gmel  f — *No,  I  do  not  remember  it. 

Elizabeth  Biujield  Was  called  up  ligain. 

KingU  Countel.  Did  you,  Elizabeth  Binfield, 
eyer  inake  use  ti  such  an  expression  as  this 
witness  has  mentioned? — Binfteld.  I  nerer 
eaid  such  words.  * 

Did  you  ever  tell  this  witne««  Miss  and  vou 
bed  qnarrelled  ? — ^To  the  best  nf  my  knowledge, 
1  never  told  her  about  a  quarrel. 

Hare  you  ever  had  a  quarrel  ?*— We  had  a 
little  qnarrel  some  time  betbre. 

Did  you  erer  declare  you  were  to  go  away  f 

Mary  Banks  sworn. 

Bmnks,  I  remember  being  in  Mr.  Blandy^* 
kitchen  in  company  with  Ann  James. 

CoutiieL  Who  was  in  company?- — Banks,  1 
do  not  remember. 

Do  you  remenober  a  conrersation  between 
Ethmbeth  Binfield  and  Ann  James  ? — 1  do  not 
remember  any  thing  of  it. 

Do  you  remember  her  aspersing  Miss  Blan- 
dy*s  character  ? — I  do  not  recollect. 

Did  you  Jhear  her  say,  '*  she  should  be  glad 
to  see  the  black  bitch  go  up  the  ladder  to  be 
Imnged  ?"-^Shedid  sa}',  *<  she  should  be  glad 
to  see  the  black  bitch  go*  up  the  ladder  to  be 
banged." 

When  was  this? — It  was  the  night  Mr. 
Blaody  was  opened. 

Are  you  sure  it  was  that  day  ? — I  am  sure 
it  was. 

Where  was  Miss  Bhmdy  then  ? — She  was 
then  in  the  bouse. 

Edward  Heme  sworn. 

Heme.  I  formerly  was  a  servant  in  Mr, 
Blaady's  fiimily ;  I  went  there  eighteen  years 
•gOy  and  left  them  about  twelve  years  ago  last 
Bmenber,  but  have  been  frequently  at  the 
lionae  ever  since ;  that  is,  may  be  once,  twice, 
thrice,  or  four  times  in  a  week. 

Coimel.  What  was  Miss's  general  behaviour 
to  her  father,  and  in  the  family  ? — Heme.  She 
behaved,  accordio?^  to  what  I  always  observed, 
as  well  to  her  father  and  the  family,  as  any 
body  could  do, an  sffectionate,  dutifuldaughter. 

Did  you  sec  her  during  the  time  of  Mr. 
Bhmdy's  illness?— I  did.  The  first  time  I 
went  into  the  room,  she  was  not  able  to  speak 
to  ma^  nor  1  to  her,  for  ten  minutes, 


What  was  that  owin^  to  ?-^lC  wsn  bwing  to 
the  greatness  of  her  grief. 

When  was  this  ?— It  was  the  19th  of  Augosti 
at  night. 

How  did  her  father  seem  to  be  satisfled  witb 
her  behaviour  and  condoot  ?^-She  was  pot  intv 
my  custody  that  night ;  when  I  went  into  the 
room,  (upon  hearing  the  groans  of  her  father) 
she  said,  at  my  return,  «*  n%y ,  Ned,  how  doea 
he  do?" 

Did  yon  e^r  heair  her  apeak  ill  of  her  ftither^P 
— I  nevnr  heard  her  swear  m  oath  all  the  tioM 
I  ha?n  known  her,  or  speak  a  disiOspeelAil 
word  of  her  father. 

[Cross-examined.] 

King^i  Countel.  What  am  you?— Heme,  f 
am  sexton  of  the  parish. 

On  what  night  did  Mr.  Blandy  die? — On 
the  Wednesday  night. 

How  came  yon,  as  she  wad  ptit  vnder  yonr 
care,  to  let  her  get  away  ?— I  was  gone  to  dijg 
a  grave,  and  was  sent  for  hoole ;  they  told  me 
she  was  gone  over  the  bridge. 

Had  you  any  talk  with  her  about  this  alKdr? 

-««-She  declared  to  me,  that  captain  Cranstoun 

'  put  some  powder  into  tea  one  Inoming  for  Mr* 

Blandy,  and  she  tmmed  herself  about  when  he 

was  stirring  of  it  in  the  cup. 

When  did  she  tell  you  this?-^In  August 
1750. 

Have  yon  seen  her  since  she  has  been  ia 
Oxford  gaol  ? — I  have.  When  the  report  was 
spread  that  the  captain  was  taken,  1  was  wiHi 
her  in  the  gaol ;  a  geatleman  came  in,  and 
said,  he  was  taken ;  she  wrung  her  hands,  and 
said,  <*  I  hope  in  God  it  is  true,  that  he  may  be 
brought  to  justice  as  well  as  I,  and  that  he  may 
suffer  the  punishment  due  to  his  crime,  as  she 
should  do  tor  her's." 

Prisoner,  Give  me  leave  to  ask  the  IxiC 
witness  some  questions. 

Court.  You  had  better  tell  vour  questiona  M 
your  counsel ;  for  you  may  do  yourself  harm 
by  asking  questions. 

Prisoner^  Counsel,  Did  not  the  prisoner  at 
the  same  time  declare,  that  as  to  herself,  slM 
was  totally  innocent,  and  had  no  design  to  bnft 
her  father  ? —  Heme,  At  thai  time  she  declared. 
That  when  Cranstoun  put  the  powder  into  the 
tea,  upon  which  no  damage  at  all  came,  ami 
when  she  pnt  powder  afWrwards  herself,  sIm 
apprehended  no  damage  could  come  to  bee 
father. 

When  she  spoke  -of  her  own  suffering,  did 
she  not  mean  the  same  misfortune  that  shsi 
then  laboured  under  ? — She  said,  she  should  be 
glad  Cranstoun  should  be  taken,  and  brought 
to  justice;  she  thought  it  would  brii^  thn 
whole  to  light,  he  being  the  occasion  of  it  all  ; 
for  she  suffered  (by  being  in  prison)  and  waa 
innocent,  and  knew  nothing  that  it  was  poisow,- 
no  more  than  I,  or  any  one  person  m  tbo 
house. 

Ifumoi  Cowley  sworn. 

Cewley.  I  hare  known  Miss  Bhmdy  twenty 
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yean  and  opwwrds,  and  her  fiitber  likewiw ;  I 
was  intimate  in  the  family,  and  liave  frequently 
drunk  tea  there. 

CounuL  What  wat  her  heharionr  to  her 
lather,  doring  year  knowledsre  of  herP — 
Cawl^.  I  aefcr  lawluiy  other  than  dutiful. 

J%omai  Stavertom  sworn. 

Siav€rton.  1  hate  lired  near  them  6? e  or 
six -and -twenty  years^and  upwards,  and  was 
always  mtimate  with  them  ;  I  always  thought 
they  were  two  happy  people,  he  happy  in  a 
daughter,  and  she  in  a  father,  aa  any  in 
the  world  :  the  last  time  she  was  at  oor  house, 
she  expressed  her  father  bad  had  many  wifes 
laid  out  for  him,  hut  she  was  satisfied  he  uerer 
would  marry  till  she  was  settled. 

[Cross-examined.] 

KingU  CounuL  Did  you  obaenre  fur  the 
last  three  or  four  months  before  his  death,  that 
he  declined  in  bis  health  ? — Staverton.  i  oh- 
aerredhedid;  I  do  not  say  as  lo  his  health ; 
but  he  seemed  lo  shrink,  and  I  hare  often  told 
my  wife,  my  old  friend  Bhindy  was  going. 

Had  be  loetany  teeth  latterly? — 1  do  ndl 
know  as  to  that ;  he  was  a  good-lookiog  man. 

Fritoner*s  CounseL  How  old  was  beP— 
Stavcrton,  I  think  he  was  sixty -two. 

Afary  Datii  sworn. 


Dtrv'u.  I  life  at  the  Angel  at  Henley-bri<  _ 
I  renoember  Hiss  Blan^  coming  o?er  Tbe 
bridge  the^lay  that  Mr.  BUndy  was  o|iened ; 
she  was  walking  along,  and  a  great  crowd  of 
people  after  her.  1  seeing  that,  went  and 
asked  what  was  the  matter  ;  1  asked  her 
where  she  was  going?  8be  said,  to  take  a  walk 
for  a  little  air,  for  they  were  going  to  open  her 
father,  and  she  could  nt>t  bear  ihe  house.  The 
mob  followed  her  an  fast  was  the  reason  I 
asked  her  to  go  to  my  house,  which  she  ac- 
cepted. « 

Counsel,  Did  she  walk  fast,  or  slowly  ? — 
Davis,  8he  was  walking  as  softly  as  foot 
could  be  laid  to  the  ground  ;  it  had  nut  tbe 
least  appearance  of  ber  goiug  to  make  her 
escape. 

Robert  Sloke  sworu. 

Sioke,  I  saw  tbe  prisoner  with  Mrs.  Davis 
the  day  her  f:ither  was  opened  ;  1  told  her,  1 
had  orders  from  the  mayor  to  detain  her  ;  she 
•aid,  she  was  very  gUid,  because  the  mob  was 
•bout. 

Counsel,  Did  you  think,  from  her  dress  and 
beba? tour,  abe  was  about  an  attempt  lo  make 
her  escape? — Stoke,  No,  it  did  not  appear  to 
me  at  all. 

[Cross-examined.] 

King's  Counsel,  Were  you  there  when  Mr. 
and  Mrs.  Lane  came  in  ? — Stoke,  1  was. 

Did  ynu  hear  the  words  she  said  to  Mr. 
Lane? — I  heard  nothing  at  all. 

Mr.  Ford,  Ai  rery  unjustifiable  and  illegal 
methods  hare  been  iiaied  to  preiudice  the  world 


!  against  Him  Bkndy;  anch  a^  it  in  to  be 
I  hoped,  no  man  will  hate  the  boklnamta  rapent» 
I  mean  the  printing  and  pttblisbing  the  eznmi- 
nation  of  witnesses  befoea  her  tnal;  and  ns 
f  ery  acandaloua  reporta  ha? e  been  aprnad  omi* 
ceming  her  hehaTionr»  ever  sinoe  her  imprieon« 
ment ;  it  is  desired,  that  the  reverend  gentle- 
man who  has  attanded  beraa  a  dergynMMH 
may  give  an  aeoonnt  of  her  oondoct  whilat  in 
gaol,  that  ahe  may  at  leaat  be  deliverad  of 
aome  of  the  iniamy  ahe  at  preaent^liea  under* 

To  which  he  was  answered  by  the  Court, 
that  it  was  needlam  to  call  a  witness  to  that,  ns 
{  the  jury  was  only  to  regard  what  was  depoeed 
in  court,  and  entirely  to  disregard  what  papers 
had  been  printed,  and  apread  about,  or  any  re- 
port whatsoever. 

The  Hommrable  Mr.  B^tkurUU  lleply. 

Your  lordships  will,  1  hope,  indulge  me  in  n 
very  few  words  by  way  of  reply ;  and  after 
the  length  of  evidoioe  whksb  has  been  laid  be- 
fore the  jury,  I  will  take  up  but  httle  of  your 
tordahipSi  time. 

Gentlemen,  you  observe  it  baa  been  proved 
to  a  deoBOnstit^tion,  that  Mr.  Francis  Blnndy 
did  die  of  poison.  It  is  as  clearly  proved,  that. 
he;died  or  the  poison  put  into  his  water-gruel 
upon  the  6th  of  August ;  and  that  the  prisoner 
at  the  bar  pnt  it  in.  For  ao  much  appears,  not 
only  from  her  own  coufeasioo,  but  from  n 
vanety  of  other  evidence. — The  aingle  qu^ 
tion,  tnerefore,  for  your  consideration  ia.  Whe- 
ther she  did  it  knowingly  or  ignorantly  ? 

1  admit,  that  in  aome  of  the  oonversatiom 
which  she  has  bad  at  different  times  with  dif- 
ferent persons,  she  has  said  she  did  it  without 
knowing  it  to  be  poison,  or  believing  it  to  be 
so.— At  the  same  time  1  beg  leave  to  obeerve, 
(aa  you  will  find  when  their  lordsliips  sum  up 
the  evidence  to  you)  that  she  did  not  alw^s 
make  the  aame  pretence. 

Examine  then,  gentlemen,  whether  it  is 
possible  she  could  do  it  ignorantly. 

It  has  ap|>eared  in  evidence,  thai  she  owned 
she  saw  Mr.  Cranstoun  put  some  powder  into 
her  father's  tea  in  the  month  of  August  pre- 
ceding ;  that  she  had  herself  afterwards  done 
the  same ;  but  she  said  she  saw  no  ill  effect  from 
it,  and  therefore  concluded  it  was  not  hurtful. 
— Her  own  witness,  Thomas  Staverton,  says, 
that  fur  a  year  past  Mr.  Blandy  used  to  ahrink 
in  his  clothes ;  that  he  made  the  observation 
to  his  wife,  and  told  her  his  friend  Blandy  was 
going. — Our  witnesses  have  said,  that  she  her- 
self made  the  same  observation ;  told  them, 
her  father  looked  very  ill,  as  though  he  would 
not  live ;  and  said,  he  woukl  not  live  till  Oc- 
tober. 

And  here  let  me  observe  one  tiling.  8he 
says,  she  gave  her  father  this  powder  to  make 
him  love  her.  After  having  heard  the  great 
affection  with  which  the  poor  dying  man  be- 
haved towards  her,  can  you  think  she  wanted 
any  charm  for  that  purpose?  After  having 
heard  what  her  own  witnemei  have  said  of  the 
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fSuhtr's  fbodnot  fi»r  the  ilaugbler,  cad  yon 
Mie? e  the  had  occasion  for  mov  lote- powder  ? 

But  one  thing  more.  She  nnew  her  fiilber 
had  taken  this  powder  in  his  water-gruel  upon 
the  Monday  night,  and  upon  the  Tuesilay 
night;  saw  how  tioiently  he  was  affected  by 
it;  and  jret  would  have  had  more  oft'  the  same 
gmel  gif en  to  him  upen  the  Wednesday. 

Yel  one  thing  more.  When  she  miut  hare 
been  ftilly  satisned  that  it  waa  poison,  and  that 
it  would  prohnblv  he  the  oooaaion  of  his  death ; 
•he  endenf  onred  to  bum  the  paper  in  which 
the  rest  of  thn  powder  waa  contained*  without 
ever  aeouainting  the  physiciaus  what  she  had 
given  bun,  which  might  have  been  the  means 
Siff  them  to  have  preeoribed  what  was  proper 
§or  his  relief. 

Still  one  thing  more.  She  if  aecuscd  upon 
the  Saturday  ;  she  attempts  to  burn  the  powder 
upon  the  Saturday ;  and  yet  npon  the  Sunday 
•he  stays  from  church,  in  order  to  write  a 
letter  to  Mr.  Cranstoon.  In  that  letter  she 
•tiles  him  lier  D^r  Willy ; — acquaints  him, 
iMr  father  is  so  bad  that  he  nMWt  not  be 
frightened,  if  he  does  not  soon  hear  from  her 
•gain ;— aays,  she  is  herself  better ;— then  can* 
tions  him  to  take  care  what  he  writes,  lest  his 
letters  should  fall  into  a  wrong  hand.  Was 
this  atich  a  letter  as  she  wouM  have  wrote,  if 
•he  had  been  innocent  ?  if  she  had  not  known 
the  quality  of  the  powder  ?  if  she  had  been  im- 
posed upon  by  Mr.  Craasloun  ? 

I  will  only  make  one  other  obeervntion,  which 
is,  that  of  all  our  witnesses  she  has  attempted  to 
dMcredit  onlv  one.  She  called  two  persons  to 
contradict  Elizabeth  Binfield  in  regard  to  a 
••nndalous  expremion  (which  she  was  charged 
witb,  but  which  she  positively  denied  ever  to 
have  OMde  use  of}  in  saying,  '*  She  should  be 
glad  to  see  the  prisoner  go  up  the  ladder,  and 
•wing."— They  first  called  Ann  James ;  she 
•wore  to  the  expression,  and  aaid.  It  was  after 
HimBlandy  was  sent  to  Oxftbrd  gaol.  The 
next  witness,  Mary  Banks,  who,  at  first,  did 
not  remember  the  conversation,  and,  at  last,  did 
Mt  remember  who  were  present,  said  (upon 
being  asked  about  the  time)  that  she  uas  sure 
the  conversation  happened  upon  the  Thursday 
Bight  on  which  Mr.  Blaady  was  opened,  and 
daring  the  time  that  Miss  Blandy  was  in  the 
house.  Those  two  witnesses,  therefore,  grossly 
contradict  one  another';  consequently  ought 
BOl  to  take  away  the  credit  of  jfiikulieth  Bin- 
ftshi.  And  let  me  observe,  that  Elisabeth 
Binheld  proved  nothing  (besides  some  few  ex- 
pcessions  used  bv  Miss  Blandy),  but  what  was 
cnnfirmed  by  the  other  maid -servant,  Susan 
Gnnnell. 

1  will,  in  Justine  to  the  prisoner,  add  (what 
has  already  been  observed  b;^  Mr.  Ford),  that 
Ibo  printing  what  was  given  in  evidenoe  before 
Iha  coroner,  drawing  odious  comparisoas  be- 
tween her  and  former  parricides,  and  spreading 
•candakMis  reports  in  regard  to  her  manner  of 
iomeaning  herself  in  prison,  was  •  shameful 
behaviour  towarda  her,  and  a  grosa  offmco 
•gninat  public  juaiine.    But  youy  gentkaMn, 
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am  men  nf  sense,  and  upon  your  oaths ;  you 
will  therefore  totally  diaregard  whatever  you 
liave  heard  out  of  this  place.  You  are  sworn 
to  gif e  a  true  verdict  between  the  king  and  the 
prisoner  at  the  bar,  nooordiog  to  the  evidenoa 
now  laid  before  you:  It  is  upon  tliat  we  (who 
appear  for  the  public)  rest  ovr  caoae.— -I^  upon 
tliat  evidence,  she  appears  to  be  innocent,  in 
Goffk  name  let  her  be  acquitted  :  But  if,  upon 
that  evidence,  abe  appears  to  be  guilty,  I  am 
sure  you  will  do  justice  to  the  pimio,  and  ac- 
quit your  own  consdeDcea. 

Prisoner,  it  is  said,  I  gave  it  my  father 
to  make  him  fond  of  me.— There  was  no  o»- 
caaton  lor  that^— but  to  make  him  fond  of 
CranslDim. 

Mr.  Baron  Ltgge,  Gentlemen  of  th^  i^rji 
Mary  Blandy,  the  prifOMr  at  the  bar,  ataMb 
indicted  before  you  for  the  murder  of  Franob 
Blandy,  her  late  father,  by  mixing  poison  in 
tea  and  water-gruel,  which  sho  had  prepared 
for  him.  To  which  she  has  pleaded,  that  she 
is  Not  Guilty. 

In  the  first  place,  gentleooen,  I  would  take 
notice  to  you  of  a  very  improtier  and  a  very 
scandalous  behaviour  towards  the  prisoner,  by 
certain  people,  who  have  taken  upon  themselvea 
very  unjustifiably  to  nublisK  in  print  wbct' 
they  call  deposhions,  taxen  before  the  coroner, 
in  relation  to  thia  verv  affair,  which  is  now 
brought  before  voo  to  determine.  1  hope  ycm 
have  not  aeen  tnem ;  but  if  you  have,  I  mnai 
tell  you,  aa  you  are  men  of  aense  and  probity, 
that  you  must  divest  yourselves  oT  every  pr«- 
juilice  thst  can  ariae  from  thence,  and  itftend 
merely  to  the  evidence  that  has  now  been  gives 
before  you  in  court,  which  I  shall  endeavour  tB 
repeat  to  you,  as  exactly  as  I  am  able  after  •• 
great  a  lengtli  of  exaiiii nation. 

In  support  of  the  indictment,  the  Counsel  for 
the  Crown  have  called  a  great  number  of  wit* 
nesses.  In  order  to  establish,  in  the  first  plaoa^ 
the  feet,  that  Mr.  Blandy  died  of  iioiaon,  they 
begin  with  Dr.  Addington,  who  tells  you,  that 
he  did  attend  Mr.  BUndy  in  hie  last  illness ; 
that  he  was  first  called  in  upon  Saturday  even- 
ing, the  lUtb  of  August  last ;  that  the  deceased 
complained,  thai  aller  dnidcing  some  wates^ 
gruel  on  Blonday  night,  the  5th  of  August,  ho 
perceived  a  grittiness  in  his  mouth,  aUended 
with  a  pricking  burning,  especiall3r  about  hia 
tongue  uid  throat ;  that  M  had  a  pricking  an4 
burning  in  his  stomach,  accompanied  with  aiek* 
nem ;  a  pricking  and  griping  in  hia  boweb  ; 
but  that  afterwards  he  purged  and  vomited  a 
good  deal,  wbksh  had  lessened  those  symptoma 
he  had  complained  of;  that  on  Tueaday  night, 
the  6th  of  Aagust,  he  took  more  gruel,  and  ha4 
immediately  a  return  of  the  aame  symptonos, 
but  more  aggravated  ;  that  he  had  beaides  hi^ 
cups,  cold  sweato,  great  anxieties,  priofcinga  in 
every  external  aa  well  aa  internal  part  of  hia 
body,  which  he  compared  to  vo  many  needlen, 
darting  at  tlie  same  time  into  all  parts  of  bim  ; 
hot  the  doctor  tells  you,  at  the  time  he  saw 
bios,  he  flud  hewas  ••^i  cxctpl  in  hia  noutb, 
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kit  Dute,  lipi,  eyei,  and  fimdaaMOt,  aad 
Iraniient  |Niicbings  in  bis  bo  web,  wbicb  tbe 
doctor  then  impuleU  to  the  purgin|n  nnd  vo« 
mitio:^,  for  be  had  bad  iome  bkmdy  aloola ; 
that  he  imputed  tbe  fenntions  upwarda  to  the 
fumes  of  something  he  had  taken  tbe  Monday 
nnti  Tuesday  before;  that  he  inspected  tlie 
parts  affected,  and  found  bb  toitgue  swelbd, 
nb  tbroai  ezooriatcd  and  a  httle  swelled,  hb 
lips  dry,  and  pimples  on  them,  pimples  on  the  * 
insido  of  bb  nostras,  and  bb  eyes  Uood*shot ; 
(that  next  morning  ho  namined  bb  fundament 
which  ho  found  sumnnded  with  tilocts)  bb 
pnbe  trembled  and  intermitted,  bb  braatb  was 
interrupted  and  laborious,  hb  complosMNi  yd* 
lowbb,  and  ho  conki  not  with  the  p^rsntsot 
difficulty  swallow  a  tea- spoonful  of  the  thin- 
nest liqiud ;  that  ho  then  aakod  him,  if  ho  bad 
^fcn  ofenoe  to  any  pcnon  whatottr.  lib 
daughter  the  prisoner  was  then  prment,  and 
■be  made  answer,  that  her  father  was  at  peace 
with  all  the  world,  and  all  the  worki  with  him. 
Ho  then  asked,  if  be  bad  been  subject  to  thb 
kind  of  coropUint  before :  the  prisoner  said, 
that  be  was  subject  to  tbe  heart-bum  and  cbolic, 
•ud  alio  supposed  thb  wouki  go  off  ps  it  ussd  to 
tlo ;  that  ho  then  told  them,  that  bo  suspected 
that  by  some  means  or  other  be  had  taken 
poisun  :  to  which  the  decessed  replied,  be  did 
Bot  kuow  but  he  might,  or  words  to  that  eiloet ; 
but  tbe  prisoner  said  it  waa  imponstble.  He  re- 
turned to  f bit  him  on  Sundsv  morning,  and 
found  him  something  reliered  ;  that  be  bad 
aomestoob,  but  none  bloody,  which  he  took 
for  a  spsam ;  that  afterwards  Norton  the  apo* 
thecary  gate  him  lomo  powder,  which  he  said 
Jud  been  taken  out  of  ffroel,  wbicb  the  de- 
ceased had  drank  on  Monday  and  Tuesday ; 
thb  powder  ho  examined  at  leisure,  and  beliefos 
h  to  be  white  arsenic ;  that  tbe  tame  morning 
•  paper  was  put  into  his  hands  by  one  of  tbe 
maids,  which  she  said  had  been  taken  out  of 
the  fire,  and  which  she  saw  Miu  BUady  throw 
in  ;  there  was  a  superKriptbn  on  the  paper 
**  powder  to  clean  the  pebbles ;"  there  was  so 
Jittle  of  it,  tliat  he  can't  say  positively  what  it 
was,  but  suspects  it  to  be  arsenic«  for  be  put  it 
4>n  bb  tongue,  and  it  felt  like  arsenic,  but  soma 
burnt  paper  mixed  with  it  had  disooloured  and 
softened  it.  He  tells  you,  that  on  Monday 
morning  the  deceased  waa  worse ;  all  tba 
symptoms  returned,  and  be  complained  more  of 
lib  tundamept  than  before:  be  tnen  desired  tbe 
nssistaooe  of  some  skilful  pbvsician,  because  ho 
looked  upon  biu  to  be  in  the  utoMist  danger, 
and  apprehended  thb  sffair  might  oome  before 
a  court  of  judicature :  be  aaked  the  deceased, 
if  he  thal\y  thought  bo  was  poisoned :  to  whbh 
be  answered,  that  be  really  beliered  so,  and 
thought  be  had  taken  it  otlen,  because  hb  teeth 
rotted  faster  than  usual;  he  bad  frequent 
prickings  and  burnings  in  hb  tongue  and  throat, 
^rtolent  heart  burn  andfrequent  stools,  that  car- 
ried it  off  again  by  unacconntabb  fits  of  ? omit- 
jng  and  purging;  that  he  had  bad  these  symp- 
toms, especially  afier  hb  daughter  bad  received 
^fMM  4»f  wpotiob  jMBbbbi  fnm  Mr.  jPrta- 


stoua.  UeCbeu asked  tbe  dscinssd  who  he 
suspected  bad  given  the  poison  lo  bim  ;  tbe 
tears  then  stood  in  bb  ores,  but  be  forced  a 
smib,  and  saiil,  **  A  poor  Isvo-sicdK  girl !  I  for* 
givebt-r:  I  always  thought  there  was  mischief 
m  those  cursed  iS^BOlch  pabbbs." 

Dr.  Lewb  came  tbst  evening,  and  Mbe 
Blandy  was  sent  mto  her  cbsmber,  under  a 
gusrd,  and  sH  papers  in  her  pneket,  and  all  in- 
struments with  wbicb  she  might  hurt  herself, 
or  any  other  parson,  and  her  keys,  were  taken 
fromker,  that  nothing  might  be  secreted ;  for 
it  was  not  then  pnbKdy  known  that  Mr.  Blandj 
was  poisoned,  snd  tbrf  thought  tbenaselvcs  ne* 
countable  for  her  fbrtb-commg.  On  Monday 
night  the  dacsaaed  mended  again,  and  grew 
better  and  worse,  nnaccountablyy  as  bug  as  be 
lived.  On  Tnesday  BMNrning  evcrjr  tbhig  grow- 
ing  worsoy  be  Wcame  excessively  week, 
rambled  in  hb  discourse,  and  grew  delirioos^ 
had  cobi  clammy  aweats,  short  cougb,  and  a 
deep  way  of  fetebing  hb  breath  ;  and  he  ob- 
served, upon  those  occaaions,  that  an  nlceroaa 
matter  iasncd  from  his  fundament.  In  tbe 
mklst  of  all  thb,  whenever  be  recevcrod  bb 
senses,  he  said  be  waa  better,  and  seemed 
quite  serene,  and  told  him,  be  thought  himself 
like  a  man  bit  by  a  mad  dog.    **  I  alionid  be 

?lad  to  drink,  but  I  can't  swsllow."  About  noon 
is  speech  fklteicd  more  than  before ;  he  grew 
ghastly  ;  was  a  sbockhig  sight ;  and  Iwd  n 
very  bad  night.  On  We&eaday  morning  be 
recovered  bb  senses  a  little,  and  said  he  wouki 
make  bb  will  in  a  few  days ;  but  soon  srew 
debrious  again,  sunk  every  minute,  and  went 
two  iu  tbeaflsrneon  be  died. 

Tbe  doctor  tdb  jyou,  be  then  tlioaght,  nod 
stOI  thinks,  that  no  died  of  pobon  ;  that  be 
bad  no  symptoms  while  be  lived,  nor  after  be 
waa  dead,  but  what  are  comnwn  in  people  who 
have  taken  while  arsenic.  He  then  read  aome 
observations  which  he  had  made  on  the  a|i- 
pearances  of  hb  body  after  he  was  dead ;  thai 
nb  back,  and  tbe  parts  be  by  on,  were  livid  ; 
tbe  fat  on  tbe  muscles  of  hb  belly  was  boao  in 
texture,  and  approached  fluidity  ;  the  musclee 
of  the  belly  were  pale  and  flaccid  ;  the  cawl 
yellower  than  natural ;  tbe  side  next  tbe  stomach 
and  intestines  bniwnisb  ;  the  heart  variegated 
with  purple  apota  ;  there  waa  no  water  in  the 
pericardium;  tbe  lungs  resembled  btaddem 
tilbd  with  air,  bbttcd  with  Mack,  like  ink ;  the 
liver  and  splsen  were  disooloured,  and  the 
former  hMdced  as  if  it  had  been  boiled  ;  a  stone 
was  found  in  tbe  gall-bladder;  tbe  bile  was 
very  fluid,  and  of  a  dirty  yeMow  colour,  in- 
clining to  red ;  the  kidneya  wore  stained  witb 
livid  spots ;  the  stomach  and  boweb  were  in« 
flated,  and  looked  as  if  they  had  been  pinclied, 
and  blood  stagnated  in  tbe  membrsnes ;  they 
contained  slimy  bloody  froth ;  their  coats  were 
tbio,  smooth  aud  flabby)  tbe  inside  of  the 
stomsch  waa  quite  smooth,  and,  about  tbe 
orifices,  inflamed,  and  appeared  stabbed  anU 
wounded,  like  tbe  white  or  an  c^e  just  brushed 
by  the  beartb  of  barby ;  that  there  was  no  ap« 
jpcaraaoa  ef  an^  natuii  deca^  at  ali  in  hini^ 
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ud  thcftfbra  he  his  no  doubl  of  bii  dy  ioff  by 
poiwm ;  uid  belicvct  tbat  poison  to  hare  been 
wbito  aneQic;  ibat  the  decoaied  never  gave 
bin  any  leaana  wby  be  look  the  aaroe  sort  dT 
grnel  a  teoond  liine,  nor  did  be  Mk  him.  He 
telb  you,  as  to  the  powder  that  was  given  him 
by  Norton,  be  msde  some  experiments  with  It 
the  next  day,  and  some  part  of  it  he  gave  to 
Mr.  King,  an  experienced  chemist  in  Reading, 
who,  open  trial,  found  it  to  be  arsenic,  as  he 
told  bim ;  that  be  twiee  bad  powder  from  Nor- 
ton; and  that  what  be  had  the  second  time  be 
kefMt  entirely  in  bis  own  custody,  and  made  ex- 
periments with  it  a  month  afterwards;  that 
be  never  was  out  of  the  room,  while  those  ex- 
periments were  making,  and  be  «»bsenred  them 
totally  exactly  with  ottMsr  arsenic  which  he  tried 
at  thesame  time.  I  need  not  misspend  yourlime 
in  repealing  the  several  experiments  which 
the  doctor  has  told  you  be  ma4le  of  it ;  he  has 
been  very  minute  and  particular  in  liis  account 
of  them ;  and,  upon  the  whole,  concludra  the 
aame  to  have  been  arsenic. 

Or.  ]jewis«  the  other  physician,  who  has 
likewise  been  sworn,  stood  by  all  the  while,  and 
confirms  Dr.  Addiiigtou'sefidence;  tells  yon 
he  observed  the  same  symptoms,  and  gives  it 
absolutely  as  bis  opinion,  that  Mr.  Blaody  died 
by  poison,  of  which  he  has  not  the  least  doubt. 

The  next  witness  tbst  is  called  on  the  part  of 
the  crown  is  Benjamin  Norton,  who  is  an  apo- 
theoary  at  Henley ;  be  tells  yon,  he  was  sent 
lor  to  Mrs.  Mouiitenev's  in  Henley,  on  Thurs- 
day morning,  the  8tb  of  August ;  that  there 
was  a  pan  broim^ht  tbitber  by  Susan  Gun- 
nell,  Mr.  Blandy's  maid-servant,  with  some 
water- gruel  in  it;  that  be  was  asked,  what 
thai  powder  was  in  the  bottom  of  the  pan: 
to  whieb  he  replied.  That  it  was  impossible 
to  aay,  whilst  it  was  wet  in  the  gruel,  but 
that  be  would  take  it  out ;  that  accordingly 
he  did  lake  it  out,  and  laid  it  upon  psper, 
and  gave  it  to  Mrs.  Mounteney  to  keep, 
wkicfa  slie  did  till  tlie  Sunday  following,  when 
it  was  delivered  to  him,  and  he  sheweil  it  lo 
Doelor  Addingion,  to  whom  be  gave  some  of 
it  twiee,  and,  by  the  experiment  made  upon  it 
with  a  hot  poker,  he  appreliended  it  to  be  of  the 
arsenic  kind ;  that  the  powder  he  gave  Dr. 
Ad^sgton  was  the  same  that  be  received  from 
MrB.  Blonnteney  ;  that  he  has  some  of  it  still 
by  him,  wbich  he  now  produees  in  court.  He 
lella  yon,  tliat  he  was  sent  for  to  Mr.  Blandy  on 
Tuesday  the  0th  of  August ;  that  he  was  very 
ill,  aa  be  imagined,  of  the  cholic,  and  oom- 
plaincd  of  a  violent  pain  in  his  stomach,  at- 
tended with  reaching  and  purffiu^,  and  swelling 
of  the  bowels ;  that  be  took  physic  on  Wednes- 
day morning,  for  which  he  found  himself 
better:  that  on  Thursday  be  went  there  in  the 
Hioming,  but  did  not  then  see  him,  but  went 
agaia  about  twelve  o'clock,  and  then  ssw  bim ; 
he  desired  to  have  more  physic,  which  lie  sent 
hin  to  take  on  the  Friday  morning ;  that  be  has 
been  used  to  attend  Mr.  Blandy,  but  that  he  never 
•aw  him  thus  out  of  order;  that  the  last  ill- 
tthtt  he  had  had  was  thirteen  months  before. 


He  tdb  y 0«,  that  he  has  nmiu  we  praoner  layi 
that  she  had  heard  musio  In  the  bouse,  which 
portended  something,  and  that  Cranstonn  had 
seen  her  father's  apnarition ;  and  this  was 
some  months  before  ner  father's  death;  be 
says,  that  he  can't  tell  who  it  was  sent  for  him, 
but  that,  when  be  came,  be  found  Mr.  Blandy 
and  the  prisoner  together;  that  he  asked,  if  he 
hail  eat  anything  that  had  disagreed  with  bim  3 
to  which  the  prisoner  made  answer,  nothing 
that  she  knew  of,  except  sonae  peas  on  the  Sa-* 
turday  night  before :  That,  at  that  time,  be 
did  not  apprehend  any  tbiuff  of  poison,  nor  did 
Air.  Blsndy  mention  any  thing  of  taking  the 
grnel  to  bim :  That  on  Satoniay  the  prisoner 
desired  be  woukl  take  care  of  her  father,  and, 
if  there  were  any  danger,  call  for  help;  he 
told  her,  he  thought  he  was  in  great  danger  ; 
and  then  she  begged  Dr.  Addington  might  be 
sent  for.  Mr.  Blandy  himself  would  have  de- 
ferreil  it  till  the  next  day,butsbeinotwitbstsnd* 
ing,  sent  for  him  immediately  1  He  tells  ^ou, 
that  as  to  the  powder  be  found  it  to  be  gntty. 
and  had  no  smell ;  at  first  he  could  not  tell 
what  it  was,  till  he  took  notice  of  the  old  wo- 
man's symptoms  to  be  the  same  as  Mr. 
Blandy 's;  then  be  suspected  foul  pby,  aod« 
from  what  he  heard  in  the  ihmily,  atispected 
Miss  Blandy. 

Mrs.  Mounteney  is  then  called,  who  tdla 
you,  that  she  remembers  Susan  Gunndl  bring- 
ing a  pan  to  her  house,  with  water-gmel,  and 
powder  at  the  bottom  of  it,  on  Thursday  ;  that 
she  sent  for  Norton  the  apothecary,  who  took 
the  powder  out,  and  laid  it  on  white  paper, 
which  be  gave  to  her  to  keep  till  it  was  called 
for ;  that  she  locked  it  op,  and  delivered  the 
same  to  Norton  en  the  Sunday  following :  abe 
tells  you,  that  the  prisoner  always  behaved 
dutifully  to  her  father,  as  far  as  ever  she  saw^ 
when  in  his  presence ;  that  she  did  not  mentioB 
the  paper  leh  with  her  to  any  body,  till  it  wat 
fetched  away  on  Sunday  morning,  the  11th  of 
August;  that  she  was  not  at  Mr.  Blandy 's  in 
that  time,  and  neither  saw  him,  nor  the  pri- 
soner ;  but  she  was  there  on  the  Sunday  after- 
noon, though  she  did  not  then  mentiott  any 
thing  of  it. 

The  next  witness  is  Susan  Gunnell,  who 
tells  yon,  that  she  carried  the  nan  of  water- 
gruel  to  Mrs.  Mounteney 's  from  Mr.  Blandy's* 
which  had  been  made  at  bis  house,  the  Sunday 
se'nnight  before  bis  death,  by  herself;  that 
she  set  it  in  the  common  pantry,  where  all  the 
famiry  used  to  go,  and  ooserved  nobody  to  be 
busy  there  afterwards ;  but  on  Monday  the 
prisoner  told  her  she  had  been  stirring  ber 
papa's  water-gruel,  and  eating  the  oatmedl 
out  of  the  bottom ;  that  she  gave  him  a  half- 
pint  muff  of  it  that  Monday  nigbt,  before  be 
went  to  bed;  that  she  saw  the  prisoner  tsbt 
the  tea-spoon  that  was  in  the  mug,  stir  it  abo«l» 
and  then  put  ber  fingers  to  the  spoon,  and  rob 
them  together,  and  then  he  draua  some  part  of 
it ;  tliat  on  Tuesday  morning  she  did  not  se«. 
Iiim  when  first  he  came  down  stairs,  and  lb* 
first  time  abe  saw  him  was  betwettt  nine  tti 
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ten  oVIock,  wbea  Miss  BliDdy  and  lie  were 
togellivr  ;  that  he  then  ni«l  be  was  not  well, 
and  i*oinfr  to  lie  doirn ;  that  on  TneMlay  eren- 
\n^  Uobert  Harman  bid  her  warm  her  master 
sonic  water- (vrnel,  for  he  was  Id  haste  i'ur  sup- 
per ;  that  she  warmed  him  some  oi'  the  same, 
which  Miss  Blandy  carried  into  the  parkiur, 
mod  she  believes  he  eat  of  it,  for  there  was 
about  halt*  left  in  the  momiDg ;  tliat  she  met 
him  that  night,  niter  the  water-gniel,  aa  he 
was  going  u|i  to  bed  ;  as  soon  as  he  got  into 
the  room,  he  called  lor  a  bason  to  reach,  and 
seemed  to  be  vitv  sick,  by  reaching  sTTeral 
times;  the  nc.it  'morning,  about  six  o'clock, 
she  carries  him  up  his  pliysic,  wlicn  he  told 
her  he  had  hud  a  prettv  good  night,  and  was 
better ;  hut  he  had  voraltH  in  the  night,  as  she 
judges  by  the  bason,  uhich  she  had  left  clean, 
Olid  was' then  about  half  full;  that  on  U'«l- 
Besday  the  prisoner  came  into  the  kitchen, 
•ad  said  to  her,  that  as  her  master  had  taken 
physic,  he  might  want  water-grud,  therefore 
ahe  might  give  h>ni  tlie  same  again,  and  not 
leave  her  work  fa  make  fresh,  as  slie  was  busy 
ironing;  to  which  she  answered,  that  it  was 
stale,  it  tliere  was  eaongh  of  it ;  tbst  it  wo«ld 
not  take  niocb  time,  and  she  would  make  fresb, 
and  aconrdiogly  did  so ;  that  slie  had  the  even- 
iog  before  taken  up  the  pan,  and  disliked  the 
taate,  and  thought  it  stale,  but  was  now  willing 
to  taste  it  again  ;  that  she  put  the  pan  to  her 
mouth,  and  oraok  some  of  it,  and  then  observed 
Mime  whiteness  at  tlie  bottom,  and  told  Betty 
Binlleld,  ihat  she  never  ssw  any  oMmeal  set- 
tlement so  white  before,  whereupon  Betty  Bin- 
fleld  looked  at  it,  and  said.  Oatmeal  this!  I 
think  it  looks  as  white  as  flour ;  she  then  to«>k 
it  ont  of  doors,  where  there  was  more  li^rht, 
and  putting  her  Hnger  to  the  bottom  of  the 
pan,  Ibnnd  it  gritty;  upon  which  she  recol- 
lected, that  she  had  heani  that  poison  was 
white  and  gritty,  which  made  her  f<*?.r  this 
might  be  poison';  she  iherefbre  locked  it  np  in 
a  closet,  ami  on  Thursday  uMkniincf  carried  it  to 
Mrs.  Mnimtencv's,  where  Mr.  Norton  saw  it. 
She  tells  you,  ttiat  about  six  weeks  More  Mr. 
Blan<ly*s 'death,  slie  was  not  very  well  herself, 
and  MiHR  Dlandy  then  asked  her  what  was  the 
matter  with  Iter,  and  what  she  had  eat  or 
drank ;  to  whicli  she  answered,  l*hat  she 
knew  not  what  ailed  her,  but  she  had  taken 
nothing  more  than  the  rest  of  the  family ; 
upon  which  the  prisoner  said  to  her,  **  iSusan, 
have  you  eat  any  water-gmelP  for  I  am  told  it 
hurts  me,  and  may  hurt  you.*'  To  which  she 
answered,  **  Mairum,  it  cannot  aflect  me,  for  I 
have  eat  none."  iSiie  then  mentions  a  conver- 
sation, that  Betty  Binfield  told  her  she  had 
with  tlip  prisoner  on  llic  same  snifject ;  but  that 
you  will  hear  from  Betty  Bintield  herself. 
8be  then  tells  you,  that  on  the  Wednesday 
morniosr,  alter  'she  had  given  her  master  his 
phyt<ic,  she  saw  Ann  Emmet  the  char-woman; 
and  Bsid  to  her,  **  Dame,  yon  used  to  be  fond 
of*  water-grael,  here's  a  tine  mess  for  you, 
which  my  master  left  last  night  ;*'  and  iKere- 
if]KH)  warmed  h,  and  gave  it  her;   that  the 
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woman  sat  down  en  a  bench  in  the  kitchen,  an4 
drsnk  some  of  it,  bnt  not  all ;  and  said  the 
hoi»e  smelt  of  physic,  and  every  thing  tasted 
of  phvsic,  and  she  must  go  out  and  reach  be- 
fore  she  oouki  finish  it ;  that  she  went  nut  to 
the  wash-house,  as  she  believes;  tliat  in  aliout 
half  an  hour  she  folio weil  her,  and  tlien  found 
her  in  the  necessar3'-hoiise  reaching,  and,  as 
she  said,  purging  ;  that  the  old  woman  stayed 
there  an  hour  and  a  half,  ikiring  which  time 
she  wvnt  frcqnentlv  to  her,  and  carried  her  sur* 
tVit-wat«T  ;  she  said  she  was  no  better,  and  de- 
sired some  fair  wat^r ;  upon  that  she  persuaded 
her  to  come  into  the  house  ;  hut  she  said  she 
was  not  abh*  without  help ;  that  then  she  led 
tier  in,  anil  put  her  in  a  chair  by  the  fiiv, 
where  the  coughing  and  readiing  continued  ; 
ih.-it  %\\f*  stayed  in  the  house  about  hall'an  honrp 
and  grew  worse ;  and  5he  thought  her  in  a  fit, 
orseixid  with  death;  that  about  nine  of  the 
dork  that  innming,  she  w«-nt  np  to  Miss 
Blandy,  ami  ac^iiainted  her,  that  her  dame 
had  bi'i  n  very  ill,  and  complained  Ihat  the 
smell  of  physio  had  made  her  sirk,  ami  i»t  tlie 
same  I'lii  .•  iold  hor,  that  bhe  had  eat  nothing 
but  tt  litilc  of  her  master's  water-gwl,  which 
could  not  hurt  lier ;  to  which  the  prisoner  said, 
'•  ilist  she  was  gisd  she  was  not  brlow  ntsira, 
fur  she  should  have  been  shocked  to  have  seeO 
her  potir  dame  m  ill.'*  8he  tells  you,  that 
snmeiimr s  tlie  prisoner  talked  affectionately  ef 
h«r  fsMit-r,  and  at  other  times  hut  middhng, 
and  called  him  an  *id  vilbin  for  using  an  only 
child  so.  Sometitnes  she  wished  tor  his  long 
life,  and  soHif  times  for  his  death  ;  and  woukf 
oiften  sav,  "  that  she  was  very  unkward  ;  and 
that  if  "lipr  fjiher  was  deail,  she  would  go  to 
Scotluiid,  and  live  with  lady  Cran»toun."  That 
by  her  father's  constitution  he  might  live 
twenty  yf*ars;  but  sometimes  wonldsay,  she 
did  not  think  be  looked  so  well.  Hiie  remt-m- 
bers  Dr.  Addington  being  sent  for  on  Haturdar 
eveninir;  and  tclUyon,  that  the  prisoner  was 
not  debarred  guing  into  her  father^s  room  tHI 
Hiinduy  ni«;ht,  nV.vn  Mr.  Norton  bronglit  faer 
down  with  him,  and  told  this  witness  not  te 
suffer  any  per^in  to  :*o  into  her  master's  room, 
except  herself,  who 'looked  ader  him.  That 
about  ten  of  the  clock,  on  Alonilay  morning, 
the  prisoner  came  into  the  room  af^ci*  Mr.  Nor- 
ton ;  that  slie  then  fell  on  her  knees  to  her 
father,  and  said,  **'  Sir,  banish  me  where  you 
please,  do  with  mo  what  you  please,  so  you  do 
hut  forgive  me ;  and  as  for  Cranstoun,  I  will 
never  see  him,  s,>eak  to  him,  or  write  to  him 
more,  as  long  as  I  liie,  if  you  will  forgive  me :" 
To  which  the  dereasetl  made  answer,  **  1  for- 
give thee,  my  dear,  and  1  hope  God  will  for- 
give thee ;  biit  thee  shouldst  have  crmsidei-ed 
better.  beHn-e  thee  attempted$t  any  thing 
aiTjinst  lliv  father;  thee  shmildst  huve  con- 
sidered  1  was  thy  own  father  :*'  That  the 
prisoner  then  said,  **  Sir,  as  to  yonr  ill- 
ness I  am  enttj^ly  innocent:"  To  which 
the  witness  replied,  '*  M.idam,  I  believe  you 
mnst  not  say  )ou  are  t-ntirely  innocent,"  for 
the  powder  leit  in  tiie  water-gmel,  and  the 
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paper  ef  powder  Iftken  onr  of  the  fire,  are  now  in  .  pe|m*s  woter-gruel,  and  eating  the  oatmeal  out 
Mch  haada,  that  they  moat  be  publidv  pruduc-  of  it:*'  U|n>u  which  be  said,  "  ]  find  I  have 
ed."  The  wiineits  then  told  her,  ihaianebeliev-  ,  aumelbin)^  Dot  riglit,  my  head  is  not  ri|(ht  aa 
edaheliad  herself  taken,  about  six  i»eek8bef;>re,  it  uaed  to  lie,  nur  haa  been  tor  some  time:" 
adoae  in  tea,  ibat  was  prepared  for  her  master:  This  witneaa  told  bim,  that  she  had  fooiid  a 
To  which  tlie  prisoner  amiwereil,  '*  I  hare  put  <  powder  in  the  pan ;  upon  which  he  said  to  her, 
no  ponder  in  tea,  I  ba?e  pot  powder  in  water-  !  **  Dost  thee  know  any  tiling"  of  this  powder  f 
grruel ;  if  you  have  received  any  injui^,  I  am  j  didst  thee  ever  see  any  of  it?"  To  which  she 
eutirpiy  innocent ;  it  was  given  nie  with  aoo-  j  answered,  «<  No,  none  but  what  ahe  saw  in  tlie 
ther  iutent:"  The  deceased  hearing  this,  I  water-gruel;"  he  then  asked  her,  *' Dost  know 
turned  himself  in  his  bed,  and  said,  **  Oh,  !  u  here  she  bad  this  powder,  or  canst  guess  P" 
such  a  vilkin !  Come  to  my  house,  eat  of ;  To  which  she  replicil,  **  1  cannot  guess  any 
tlie  best  and  drink  of  the  bcst'my  house  could  '  where,  except  from  Mr.  Cranstoun ;  my  rea- 
allurd,  should  take  away  my  life,  and  ruin  my  :  son  to  suspect  that  is.  Miks  Blandy  has  lately 
flaughter.  Oh  !  my  dear,  thee  must  hate  j  had  letters  oftener  than  usual :"  Her  master 
that  man ;  thee  must  hate  the  ground  he  then  saiil,  *'  Now  yuu  mention  it,  I  reraeuibeTy 
goes  on;  theecan'st  not  help  it:"  That  the  when  he  was  at  my  htuise,  he  talked  of  a 
prisoner  replied,  **8ir,  your  tenderness  to  me  ^  particular  poison  they  had  in  bis  country; 
IS  like  a  sword  to  ray  heart:  every  word  you  Ob!  that  viHain  !  that  ever  he  came  into  my 
aay  ia  like  swords  piercing  my  heart,  much  ^  house."  8be  likewise  told  him,  that  she  bad 
worse  than  if  you  were  to  be  ever  so  angry  ;  shewn  the  poivder  to  Mr.  Norton,  but  he  could 
1.  must  down  on  my  knees,  and  be«;  you  will  ^  not  tell  what  it  was,  as  it  was  wet ;  but  what- 
not carte  me."  To  which  hpr  father auMvr red,  ever  it  was,  it  ought  not  to  be  there;  her 
**  i  curse  thee,  my  dear !  how  shuuldst  think  ;  masttr  expressed  some  surprize,  and  said, 
I  eoukJ  cnrse  ihee!  No;  I  bless  thee,  and  .  *'  Mr.  Norton  not  know!  that's  strange!  a 
Jiope  God  will  bless  thee,  and  amend  thy  life.  I  person  so  much  used  to  drugs."  She  told  him, 
Bo,my  dear,  go  out  of  the  room;  say  no  more,  |  Mr.  Norton  thought  it  wuidd  lie  proper  Ibr 


lest  thee  shouhhtt  say  anv  thing  to  thy  own  •  him  (her  father)  xo  seiase  her  pockets,  w'ith  her 
prcgodice:  Go  to  thy  micfe  Stevens,  take  liim  i  keys  and  papers.  To  which  he  said,  *'  1  can- 
Ibr  thy  friend:  Foor  man!  1  am  sorry  for  ■  not  do  it;  1  cannot  shock  her  so  much.  Out 
biffl."  And  that  then  the  prisoner  \tenl  di-  {  canst  not  thee  take  out  a  letter  or  two,  which 
rectly  outof  the  room.  This  witness  Itirther  ,  she  may  think  she  liasdroppeil  by  ehanoer*' 
ttrlla  yon,' that  ou  the  SatnnUy  before,  she  was  ;  The  witness  told  him,  *<  No,  Sir,  1  have  no 
in  the  kitchen  abnnt  twelve  o*clork  at  noon,  |  right,  she  is  your  dau^^hter ;  you  may  do  it, 
when  the  prisoner  having'wrote  the  direction  ':  and  nobody  else."  Nhu  tells  yon,  slie  cannot 
Of  a  letter  to  her  uncle  Stevens,  and  going  to  |  &uy  how  long  liefore  this  it  was,  that  .Ann  Km- 
the  fire  to  dry  it,  she  observed  her  put  a  p:iper  j  met  had  beeu  sick  wiih  the  lea;  that  Mi«>« 
or  two  into  the  tire,  and  saw  her  thrust  them  Klaiidy  then  stni  her  whc*y  audbnitli,  a  quart 
down  with  a  stick  ;  that  Elizabeth  Dindeld  ur  three  pints  at  a  time,  once  a  duy,  or  every 
tfaen  potting  snn^e  fresh  coals  on,  she  believes  i  other  day  ;  that  slic  herself  once  drank  a  disli 
ke|it  the  paper  from  heinor  consumed;  soon  '<  of  tea  on  a  Sunday  in  or  nlnsr,  out  of  her  master's 
ifter  which  the  prisoner  left  the  kitcheni  and  t  dish,  whioh  was  not  well  rcli^hod,  snd  she 
ahe  herself  orqusinted  Betty  Hinfiehl  that  the  <  thouffht  somebody  had  licen  takinir  salts  in  that 

esoner  had  been  burning  somrt hing ;  tliat  >  cup ;  and  this  was  al»out  six  wei-ks  and  three 
tty  Binfield  asked  where ;  and  the  witness  days  before  her  mastr r*$  d<  ath  ;  that  she  f^nnd 
K'med  to  the  corner  of  the  grate;  whereupon  ;  no  ill  effect  from  it  till  after  dinner  that  tby  ; 
Ity  Binfteld  moved  a  hirge  coal,  and  took  she  hud  then  a  hiirdiiebsut  her  stomach,  Hhich 
out  a  paper,  and  gave  it  to  her;  that  it  was  a  :  she  apprehended  uas  fruiu  eating  plcniifully 
Miall  piece  of  paper,  with  writing  upon  it,  •  of  beaus  at  dinner ;  thatafieruurdsklie  si'emeil 
1^2.  '*Tlie  |H)wder  to  clean  the  pebbles,"  to'  to  hare  some  indigestiou,  and  had  a  remarkable 
the  best  of  her  remembi-ance.  8lie  did  not  I  trembling  upon  hrr ;  that  she  had  no  other 
i«ad  it  herself,  but  Betty  Binfield  did,  and  told  '  symptoms  for  three  days,  but  afterirards,  for 
her  what  it  was;  that  about  11  or  1^  o'clock  :  about  three  days  moVe,  she  was  troubled 
that  night  she  delivered  this  paper  to  Betty  I  with  a  reaching  every  morning.  She  says, 
Binfield  again,  but  it  had  never  been  out  uf  -  she  tasted  the  water -gruel  twice  ;  once 
her  pocket  till  that  time.  She  tells  you,  that  '  on  the  Tuesday  when  she  was  mixing  it  for 
before  this,  upon  the  same  Saturday  morninsr,  i  her  master,  and  again  on  the  Wednesday,  but 
the  had  been  in  her  master's  room  about  7  !  found  no  remarkable  disorder  till  about  two 
o*ck»ek,  to  carry  him  something  to  drink,  and 
when  be  had  drank  it,  she  said  to  him,  **  Sir, 


I  bare  something  to    communicate  to  you, 
i#hich  nearly  concerns  your  health  and  your 


o'clock  on  the  ^V ci Inrsday  morning  before  her 
master's  death,  when  she  was  sei;sed  with  con- 
vulsions. She  says,  that  her  throat  continued 
troublesome  for  six  or  seven  weeks  after  she 


-fflimily ;    I  believe  you  have  got  something  in  |  had  drank  the  tea,  and  continued  ill  for  three 


yonr  water-gniel  that  1  am  afraid  has  hurt 
yon,  and  1  believe  Miss  Blandy  put  it  in,  by 
mriwminginto  the  wash-hnusc  on  Monday, 
•M  aaying,  that  she  had  been  stirring  her  ; 


weeks  after  ber  master's  death ;  sberemei*!' 
hers  once  that  the  prisoner  bad  a  large  box  of 
linen  and  some  pebbles  from  Mr.  Oanstotin, 
in  the  spring,  bet  ore  her  master's  death,  and  a 
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■nail  boi  of  Scotch  pebbles  afterwardt.  aboat 
three  nootha  before  b»a  death ;  that  the  |»ri- 
•oner  sheired  the  pebbles  to  many  of  her  ac- 
quaintance, but  the  witness  never  heard  of 
powder  to  clean  them ;  she  tells  you,  that 
•boat  a  year  before  his  death,  her  master  had 
«  cold,  but  she  does  not  remember  he  was  so 
in  as  to  send  for  the  apothecary :  that  he  used 
to  be  equally  oomptaininff  of  the  grarel,  gout, 
nod  heart -burn  for  twelve  years;  knows  no- 
thin;  psrticular  of  any  complaint  but  the 
heart-burn,  and  that  he  may  have  complained 
of  ail  the  time  she  has  lived  in  the  house  ;  but 
she  is  not  positive. 

She  says,  the  prisoner's  behaviour  to  her 
father,  in  general,  seemed  to  be  dutiful,  but  she 
used  undutiful  ex|Nressiuns  in  her  passions; 
that  there  had  been  no  conversation  between 
her  master  and  the  prisoner,  before  her  asking 
forgiveness,  but  a  message  sent  by  him  to  her, 
that  he  was  wilting  to  foi]give  her,  if  she  would 
bring  that  vilUin  to  justice;  in  all  he  said  af- 
terwards, he  seemed  to  speak  of  his  daughter, 
aa  if  he  believed  her  iDDOoent  of  any  intention 
to  hurt  him,  and  looked  on  Cranstoun  as  the 
first  mover  and  contriver  of  all,  and  had  said, 
*'  Poor  unfortunate  girl !  tliat  ever  she  ahould 
be  led  away  by  such  a  villain  to  do  such  a 
thing !"  Sne  believes  he  thought  his  daughter 
unacquaintol  with  the  effects  of  the  powder; 
that  the  prisoner,  during  his  illness,  kept  him 
company,  and  directed  every  ihing  for  nim  as 
for  herself;  the  prisoner  knew  her  father  was 
ill  on  Monday  and  Tuesday  nights,  but  woo*t 
take  upon  her  to  say,  that  she  knew  what  was 
the  cause  of  it ;  but  she  knew  that  the  char- 
woman had  been  ill  on  the  Wednesday  Dsotn- 
ing,  before  she  told  the  witness  that  the  old 
water-gruel  would  serve  fo^  her  father. 

The  next  witness  ia  Elizabeth  Biofield,  who 
tells  you,  that  she  was  a  servant  to  the  deceased 
almost  three  years  before  his  death ;  that  he 
first  complained  of  unusual  pains  and  prick- 
ings, about  a  forinight  before  his  dnth ;  that 
she  has  often  heard  the  prisoner  mention  walk- 
ings, and  music,  that  she  had  heard  in  the 
house ;  that  she  thought  it  to  be  her  mother ; 
and  three  quarters  of  a  year  before  her  master's 
death,  the  prisoner  told  her  that  the  music  pre- 
saged bis  death,  and  continued  talking  in  the 
aame  way  to  the  time  of  it ;  that  she  has  often 
heard  her  say,  he  would  die  before  October; 
that  the  prisoner  tuhl  her,  that  Hr.  Cranstoun 
had  informed  her,  that  a  famous  woman,  one 
Mrs.  Morgan,  who  lived  in  Scotland,  or  Lon- 
don, but  which  the  witness  cannot  say,  had 
aaid  so ;  that  the  prisoner  used  to  appear  glad 
when  she  spoke  of  the  prospect  of  her  father's 
death,  for  that  then  she  should  be  released 
from  all  her  fatigues,  and  be  happy.  She  tells 
you,  she  heard  the  prisoner  say,  that  her  fa- 
ther complained  of  a  ball  of  fire  in  his  guts, 
before  the  Monday  on  which  he  took  the  water- 
gruel  ;  she  tells  you,  that  she  remembers  that 
Ann  Emmet,  the  char-wonium,  waa  ill  about 
five  or  six  weeks  before  this  time,  and  that  the 
prisoner  ordered  her  white- wme  whey  and 


broth;  that  she  herself  madu  tbt  broth  two  or 
three  times,  two  quana  at  u  time;  abesays, 
that  on  Saturday,  the  10th  of  August,  the  |>aper 
was  taken  out  fl!f  tho  fire  by  herself,  which  alie 
louks  upoBp  and  aays,  she  really  believes  it  to 
bo  the  same  which  she  gave  to  Susan  Guuuelt, 
bad  again  from  her,  and  then  delivered  to  Dr. 
Adding  ton  and  Mr.  Nortiw.  She  tells  you,  that 
when  Susan  Gunneil  waa  ill,  the  prisoner  asked 
this  witness,  '*  If  Susan  had  taken  any  of  her 
fatlier's  water -gruel  ;*'  awl  upon  her  answer^ 
ing,  ••  Nut  tint  I  know,"  tlie  prisoner  said, 
*'  If  shu  does,  she  may  do  fur  herself,  may  I 
tell  you  :*'  with  this  conversation  abe  aequaiulr- 
ed  Suaan  Guniiell  about  a  month  or  six  woeks  be- 
fore her  master's  death,  in  which  particular  ah*- 
is  confirmed  by  Suuin  Gunnell.  She  says  fur- 
ther, that  itlie  heard  the  prisoner  say,  ■*  Who 
would  grudge  to  send  an  old  father  to  hell  for 
10,00or?"  And  thia  ahe  introduced  by  talk- 
ing of  young  girls  being  kept  out  of  their  tor- 
tunes.  She  n as  heard  Uie  priaooer  often  curse 
her  father,  and  call  him  raacal  and  villain  ;  aho 
say  a,  that  Mr.  Cranstoun  had  been  at  her 
niaster*s  about  three  quartera  of  a  year  befora 
his  death,  and  ahe  believes  her  maater  did  not 
approve  of  his  heinir  so  much  with  his  daugb- 
tsr,  as  she  judged  by  his  temper ;  but  she  does 
not  believe  he  debarred  hia  daugliter  from 
keeping  him  company.  She  says,  that  upon 
Saturday,  the  10th  of  Aogual,  she  waa  in  tho 
kitchen  when  her  master  waa  shaving,  and  tho 

Krisoiier  waa  there;   aitd  her  master  aaid  ho 
ad  once  like  to  have  been  poisoned  at  a  pub- 
lic bouse;  to  which  the  prisoner  answered. 
That  she  remembered  it  very  well :  her  maater 
aaid,  that  one  of  the  company  died  imme- 
diately, the  other  is  now  dead,  but  it  is  my  for- 
tune to  bo  poisoned  at  last ;  and  then  looked 
hard  at  the  prisoner,  who  appeared  in  great 
confusion,  and  seemed  all  in  m  tremble;  lier 
master  said  further,  that  it  waa  white  arsenic 
that  was  put  into  their  wine.     This  witne« 
then  tells  you,  that  she  sat  up  with  the  priaoner 
the  night  ner  father  died,  till  three  o'clock,  hut 
the  prisoner  went  to  bed  about  one ;  that  they  had 
no  (lisoourse  at  all  of  her  father ;  but  the  prisoner 
asked  her  if  she  would  go  away  with  her,  and 
offered,  if  she  would  go  to  the  Bell,  or  the 
Lion,  and  hire  a  iiost-chaise,  she  would  give 
her  fifteen  guineas  at  getting  iuto  the  cliaise^- 
and  ten  guineas  more  h  hen  they  got  to  Lon- 
don ;  that  on  the  witness  refusing  to  comply 
with  this  request;  the  prisoner  burst  into  e 
laughter,  and  said  she  was  only  joking.    She 
tells  you  further,  that  she  heard  the  prisoner 
tell  lir.  Addington  that  she  bad  given  the  |m>w- 
der  to  her  father  before,  and  then  it  was  in  lea  ; 
that  she  was  afraid  of  a  discovery,  so  flung  it 
away,  and  filled  the  cup  up  again,  which  Susaa 
Gunnell  drank,  and  was  ill  for  a  week  after. 
She  savs,  that  upon  Monday,  the  5th  of  Au- 
gust, the  prisoner  came  into  the  wash-houae, 
and  said  that  she  had  been  in  the  paiitry,  eat- 
ing oatmeal  out  of  her  father's  gruel,  which 
ahe  little  regarded  theu ;  J)ut  the  same  day  ia 
the  afternoon  she  saw  the  prisoner  in  the  paa« 
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trv  take  a  lea-«pooo,  and  Hir  the  water^iptiel 
wHicb  waa  in  a  pao,  and  then  robbed  it  be- 
tween  bar  finarm ;  that  on  the  Tttetday  et en- 
iniif  the  pnaoner  came  into  the  kitchen*  to  her, 
and  aaid,  **  Belhr,  if  one  thinfif  ahoold  happen, 
will  yott  go  into  Sootlaad  with  me  ?"  To  which 
aho  aaid,  *•  Madam,  I  do  not  know.''  «*  What," 
aaya  the  pnaoner,  "  yoa  are  nnwillin(|^  to  leave 
your  frienda  f "  To  which  the  witneaa  replied, 
that  if  aba  ahonid  go  there,  and  not  like  it,  it 
wooM  be  expenatve  travelling.  8he  aaya,  that 
on  Monday  moniin^,  the  19th  of  Auguit,  ahe 
went  on  a  ineiBaflfe  from  the  priaoncr,  to  beg  of 
her  fatbef  that  ahe  might  apeik  one  word  with 
him,  which  being  granted,  the  prisoner  went 
op  9  and  that  ahe  afterwarda  met  the  prisoner 
coming  out  of  her  father'a  room,  when  she 
«h»pea  the  witness  ronnd  the  neck,  bnrst  ont 
••crying,  and  said  to  her,  **  Susan  and  yon  are 
the  two  honestest  servanta  in  the  worid ;  you 
deaerre  to  be  imaged  in  gold  for  your  honesty  ; 
lialf  my  fortune  will  not  make  you  amends  for 
your  honaaty  to  my  father."  8he  telh  you, 
ihat  her  master  had  been  out  of  order  shout 
twelve  months  before  this  time;  and  that  it 
was  at  the  time  when  Susan  Gunoell  was  ill  by 
4lrinking  the  tea,  that  the  prisoner  oantkmcd 
lier  about  Susan's  drinking  her  fiuher'a  water- 
gmel. 

Dr.  Addington  having  bean  appealed  to  by 
tlie  last  witness,  in  the  course  of  her  evidence, 
is  again  called  up,  and  eonfirma  all  that  thia 
witoem  haa  aakl,  except  he  does  not  remember 
the  ciicomstanoe  of  Susan  GonndPa  being  in 
with  the  tea. 

He  aays,  that  the  prisoner  alwaya  told  him 
aibe  thought  it  an  innocent  powder,  hot  aaid,  it 
waa  iilnpMible  to  eaipress  her  horror,  that  she 
waa  the  cause  of  her  father'^  death ;  tbongh 
•he  proteated  that  she  thought  it  moocent  when 
•he  gave  it ;  for  Mr.  Cranstoun  had  assured 
ker  UMt  he  used  to  take  it  himieir,  and  called 
it  •  tove-powder ;  that  ahe  had  •  letter  from 
liim,  dirceting  her  to  ^ve  it  in  {[ruel,  aa  ahe 
liad  infhrmed  him  it  did  not  mix  in  tea ;  that 
•«  for  her  own  part  she  desired  life  for  no  other 
purpooa,  than  only  to  go  through  •  aevete  pe* 
•anee  for  her  aina  ;*'  that  on  Mr  being  preaacd 
1^  him  to  diaoover  all  ahe  knew  reuting  to 
Cranet»an,  her  answer  was,  that  ^  she  waa 
Ailly  conacious  of  her  own  guilt,  and  would  not 
•dd  guih  to  guilt,  for  she  woked  on  Cranatoun 
•a  Nr  buaband,  though  the  ceremony  had  not 
passed  between  them."  He  tells  you  further, 
tbM  he  does  not  remember  that  sne  gave  him 
any  aatiafoctory  answer  to  any  of  the  questiona 
which  be  put  to  her,  which  he  has  repeated  to 
you,  and  which  are  very  material  ones,  but 
^waya  persisted  that  ahe  waa  entirely  ig- 
norant of  the  eflecta  of  the  powder,  tall 
she  tiw  them  on  her  father:  and  often 
aaid,  «•  Pray  God  aend  it  may  not  kill  him," 
al^  he  had  told  her,  and  her  father  too,  the 
idanger  of  her  father,  and  that  he  apprehend- 
cd  her  to  be  undone :  he  then  tells  you  he 
•ttended  Susan  Gunnell,  who  had  the  aame 
jsymploms  wi^  Ike  4oeeMed»  but  ia  •  laifi  de- 


gree ;  he  also  attended  Ann  Emmet,  who  had 
the  same  symptoms,  and  told  liar  that  she  waa 
poisoned. 

AKce  Emmet  is  then  called,  who  is  daughter 
to  Ann  Emmet  the  old  char-woman,  who 
givea  you  an  account  that  her  mother  waa 
char- woman  at  Mr.  Blandy's  in  June  hurt,  ja 
the  time  of  hay- harvest ;  that  ahe  waa  then 
taken  sick,  was  seized  in  the  ntjht-time  with 
a  vomiting  and  purging,  and  thia  witness  went 
in  the  morning  to  the  prisoner,  by  her  mothor^ 
desire,  and  acquainted  her  with  the  condition 
ahe  was  in ;  that  the  priaoner  aakl  ahe  waa 
aorry,  and  would  send  her  something  to  drink, 
which  she  did  in  about  an  hour  or  two  after- 
wards. 

The  next  witness  is  Mr.  Littleton,  who  had 
been  clerk  to  the  deceased  about  two  years, 
and  tella  you  he  came  home  from  hia  fother^ 
in  Warwuduhire,  upon  the  9th  of  August  laat ; 
that  the  next  momug  the  prisoner,  her  father, 
and  himsdf,  were  at  breakfast  together ;  that 
they  stayed  fhr  the  deceased  some  time^  thai 
when  he  came,  he  appeared  to  be  ill  and  in 
great  agony :  that  he  bad  always  a  particular 
cup  to  biiniielf ;  that  he  tasted  nis  tea,  and  did 
not  fike  it,  but  said  it  had  a  gritty  bad  taste, 
and  asked  the  prisoner  if  she  bad  not  put  too 
much  of  the  black  atuff  in  it  (meaning  bohea 
tea) ;  the  nrisoner  said,  it  was  aa  usnal }  be 
then  taated  it  again,  and  aaid  it  had  a  bad  taste, ' 
and  leolnd  very  particubrlv  at  her;  ahe 
aeemed  in  a  hurry,  and  walkedout  of  the  room  ; 
the  deceaaed  then  poared  the  tea  into  the  cat'a 
baaon,  and  went  away.  Soon  afler  the  pri- 
aoner came  into  the  room 'again,  when  he  teU 
her  that  he  thought  the  deceased  waa  very  ill, 
for  that  he  could  not  eat  hia  breakfast ;  on 
which  she  aaked  what  he  had  done  with  it ; 
and  upon  his  acquainting  her  that  it  waa  poured 
into  the  oat's  bason,  she  aeemed  a  good  deal 
confuaed.  That  the  next  da^,  being  Sunday 
mornhig,  Mr.  Blandy  of  Kingston  caaie  to 
their  house,  and  went  to  church  along  with 
him ;  that  after  the?  returned  from  church, 
the  prisoner  desired  ttis  witness  to  walk  with 
ber  and  Mr.  Blandy  in  the  garden,  when  she 
put  a  letter  into  bis  hand,  aaid  bid  him  direct  it 
aa  usual,  which  he  understood  to  he  to  Mr. 
Cranstoun,  (having  been  used  to  direct  othena 
before)  to  seal  it,  and  put  it  in  tiie  poat.  He 
tells  you,  he  had  then  neard  so  much,  that  be 
opened  the  letter,  transcribed  it,  carried  it  to 
Mr.  Norton,  and  read  it  to  the  deceased,  who 
only  said,  **  Poor  tove-sick  giri !  what  wont 
a  giri  do  for  a  man  ahe  kives?"  Thw  letter  be 
haa  now  kraked  at ;  tells  you,  that  it  ia  wroliB 
worae  than  uaual,  therefore  be  cannot  awear 
whether  it  is  her  band  or  no,  but  he  can  awear 
it  ia  the  same  •be  gave  him  ;  the  letter  U 


baa  been  read  to  you,  and  I  will  make  no  re- 
marks upon  it.  He  tella  you,  that  after  Mr. 
Cranstoun  was  gone  from  Henley  in  August 
17dO»  he  haa  often  heard  the  prisoner  say,  that 
she  heard  music,  which  pcKtended  dMtb  in 
the  fomily,  and  sometimea  thought  it  might 
be  hnmlf,  sametunca  her  fiuher,  kpcaam  M 
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vaa  m  naaeh  broken  ;  that  he  has  h«ard  her 
saVff  death  would  hiippea  befora  Odaber; 
that  he  has  ofken  heard  her  curse  her  father, 
damn  him  for  a  royue  anil  a  toathlcaa  oM  dofif, 
tihhio  two  months  af  his  death,  and  a  threat 
while  before ;  that  he  has  laid  her  hioiself, 
that  he  thoufiht  Mr.  Blandy  eeeined  broken ; 
opon  which  alie  said  ahe  tboogrlu  ao  too,  and 
that  the  music  portended  his  death. 

Robert  Harman  m  called  next,  wba  tells 
yon,  that  he  was  ser?ant  to  Mr.  Blandy  ai  the 
time  of  bia  death ;  that  the  night  his  master 
died,  the  prisoner  asked  him  where  lie  ahoabl 
life  next;  on  which  he  told  her  he  ilid  nni 
know ;  and  she  then  naked  him  if  he  would  |(o 
away  with  her;  and  upon  his  sayinff  be -diil 
■ot  care  to  do  so,  she  toM  him  no*^bnrt  would 
come  to  him,  but  it  wonid  be  500i.  in  his  way, 
«id  wanted  him  ti»  |r*  ^^^J  ^ben  immediately. 
He  says,  the  prisoner  beharcd  well  to  her 
Ibthcr,  and  all  the  family,  aa  fiar  as  he  knows, 
nod  never  heard  her  swe^r  about  her  father. 
■  The  next  witness  is  Hichard  Fisher,  who  was 
one  of  the  jury  on  inspoction  of  the  Itody  of 
the  deceased.  *0n  Thursday,  tlie  15tb  of  Au- 
iriisi,  lie  was  informed  tl»t  Miss  Blandy  was 
iroAeovcr  Heoloy- bridge,  and  went  to  her  at 
Che  Angfel ;  when  be  came  into  the  room,  he 
told  her  he  was  K<»nry  for  her  mislbrtone,  and 
Obked  her,  if  *he  would  not  be  f  kd  to  co 
lK»me  a^in  ?  She  said  she  should,  but  could 
not  get  through  the  mob ;  upon  which  he  got 
a  covered  postrchaiae,  and  carried  her  home. 
its  they  were  going,  she  naked  him,  if  ahe  waa 
to  go  to  Oifora  that  night;  that  be  told  her 
Im  believed  not ;  ilheo  he  brought  ber  to  her 
Ibther's  house,  be  delitered  ber  up  to  the  con- 
ttable ;  that  afWr  thia  be  waa  upon  the  jury, 
tfnd  when  he  went  to  her  again,  she  a^ed 
him  how  it  was  Hkely  to  go  with  her ;  upon 
which  ho  told  her,  he  was  afraid  very  hardly, 
tmtesB  she  could  produce  letters  or  papers  of 
consequence  to  brinf;  Cranatoun  to  justice. 
V\ion  which  ftho  said,  *•  Dear  Mr.  Fislier,  I 
have  burnt  those  iKters  that  would  have 
brought  him  to  justice,"  and  gave  a  key  out 
of  her  pocket  to  search  a  drawer  lor  letters ; 
but  none  being  fouml,  she  said,  **  My  homior 
to  Inm  (ineaning  Cranstoun)  will  prove  my 
ruin." 

Mrs.  Lane  ia  then  called,  who  says,  she 
Went  to  the  Atti^  aknir  with  her  husband, 
when  the  prisoner  was  there ;  the  first  w<nrd 
ilie  heard  her  hushnnil  say  wan,  if  ithe  f^as 
gni!tv,  she  w«uhl  suffer  aecordiiii;  toinw  ;  upon 
vhich  the  prisuB^r  stem |rt  on  the  gn»und,  aiNl 
the  (1  St  thintr  h****  hearfl  her  say  wm,  **  O  that 
damneil  vdtain  !"  then  pauMHl  a  little,  and  w«*nt 
Oil  again,  **  But  why'<i»  I  bl  m**  hinif  I  am 
mort'to  blanH*  iiiyselt,  fm  it  wa^  I  irR%e  it  hini, 
■ml  kneiv  the  ronNcqnence.**  Up<Hi  lieiiiK 
aekt^l,  wliHlier  ithe  said,  '*  I  k:i^«i,"  f»r  '*  I 
know,"  the  witiieHH  tells  ^ou,  that  she  will  not 
he  {MiMtive  which,  hut  th«*  pt  isoiifr  «  as  in  a  Hurt 
of  Bir*Hi\  ;  nhirlHwiT  Mav  il  was,  it  may  make 
aoiitf  itnle  diffVrene**,  but  niitiiiii;;  iHst*  rial. 

Mr.  Lane,  the  buabaud  of  tbo  last  whiiea^  is 


then  enlird,  and  tella  yon,  that  hn  w«nt  into 
the  mom  before  hb  wife ;  thattho  priaoner  roso 
and  met  him,  toM  him  he  won  n  atmngor  to 
her,  but  no  ho  appeared  liko  n  goollemnn,  aha 
aaked  him  what  iheywonM  do  with  her?  That 
lie  toM  her,  ahe  wonhl  ho  committed  to  the 
county  gaol,  and  tried  at  tho  nsaiaea ;  if  her 
innocence  appeared,  ahe  wonM  ho  ae^mtlad  { 
if  not,  aho  would  aoflbr  accordingly.    Upon 


which  ahe  aUmpt  with  her  int,  and anid,  '*-0 

villain*   But  why 
him  ?  I  am  more  to  blamo."^Thnt  thaa  Mr. 


But  why  do  I  hinmo 


that  damnad 


Littleton  cnmo  in,  which  took  off  his  nttantmn ; 
that  be  did  not  hear  what  follewodt  ao  aa  to  ba 
able  to  give  an  account  of  it 

The  letter  fran)  the  priaontr  tir  oaplain  Cmo* 
atoun,  witlioot  any  date  to  it,  which  was 
opened  by  Littleton,  lias  then  been  read  to  you, 
and  with  that  the  connaal  for  tho  crown  can* 
cinde  their  evidence. 

Tiie  prisoner  in  htr  defsnco  oomphuna  of 
hard  usage  she  haa  met  with,  denioa  her  ever 
apeaking  ill  of  her  father,  owna  beraelf  to  be 
paasionaio,  and  conplaioa  that  words  of  lieat, 
upon  fbmily -affairs,  have  been  mia-conatnicd 
and  applied  to  an  ill  intention  in  her ;  that  ahe 
waa  not  in  her  aanses  when  she  leat  her  Ihther, 
nor  in  a  proper  drem  to  make  bercaonpe  when 
she  went  over  Henley- briilge ;  that  she  was 
taken  in  at  tho  Angnl  by  the  woman  of  the 
houae  out  of  mero  com  passion,  and  vrao  then 
desirous  to  put  beraelf  nnder  tho  nrotoctioo  ef 
the  town-aeijeant ;  that,  during  bar  oonftno- 
ment,  she  waa  not  auflered  to  have  dooant  at* 
tendance  for  a  woman ;  that  she  waa  afllronted 
by  her  otrn  aervanta,  cruelly  traduced,  and 
heavily  iroueil,  without  any  reaiionblo  caoae ; 
that  ahe  thought  the  powder  innocent,  and 
never  had  a  thmtght  of  liurtiog  her  father ;  -  bat 
her  own  ruin  ia  effected  by  such  on  impoaaiioa 
o|ion  ber,  and  her  a)ipeavance  here,  without 
her  being  convicted.  8be  then  calia  her  wit- 
nesses; andtbMrstia 

Ann  James,  nho  tells  you  she  liven  at 
Heoley,  and  tiaed  to  wash  at  Mr.  Blandy's 
house ;  that  alio  remembera  that  aonw  titaie 
befbro  Mr.  Blandy's  illoesa,  there  was  a  diffei^ 
ence  between  the  nrisoner  and  lUisabetb  Bia* 
flehl,  and  that  the  lattfr  was  to  go  away  ;  sod 
thatslie  has  heard  Bli/abeth  Binfteki  cornotbe 
prisoner,  and  damn  her  for  a  bitdi,  and  say,  she 
would  not  stay ;  that  since  tliis  affair  lieppened, 
she  heard  h«r  say  (speaking  of  the  pnsooer), 
•'  Damn  her  for  a  black  bitch,  she  aboahi  be 
glail  to  aee  her  go  up  the  ladder,  and  awing.^ 
Hlie  idk  yon,  that  when  thia  conversation  bop- 
pt'ued,  the  prisoner  was  gone  to  gaol ;  that  it 
was  hn  Mr.  Blandy's  kitchen  ;  and  that  nurse 
lUwarils,  Mmry  Seymour,  and  Mary  Banks, 
Were  present. 

Elizabeth  BinAeld  ia  then  called  op  again, 
aod  aliM>iut«ly  denies  the  words  slie  is  charged 
with:  she  says,  she  never  acquaiuted  the  wit* 
nesa  with  any  quarrel  ahe  had  bad,  to  the  best 
ot  her  iimieiubrance,  but  that  ahe  had  some  few 
winds  of  differt-nce  with  the  prisoner,  and  had 
aakf ,  that  ahe  wan  to  go  mway. 
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W«fy  BanlM  if  tbeo  etUeil,  who  aayt,  thtt 
she  \Tft<«  ID  Mr.  Bbndy'i  kitebeD  while  be  wm 
UmwI  io  tbe  bottw ;  but  ihe  does  oot  remember 
wbo  WM  in  cpfnpftnyy  nor  any  coDTeraation  that 
Mafd  between  fijizabetb  'Binfield  and  Ann 
JaneSf  till  the  wmnla  are  directly  put  into  ber 
moiith,  and  then  she  recoUecta  that  Elizabeth 
Binlield  aaid,  **  she  should  be  g^Ud  to  see  AL'ss 
Blaudy ,  that  black  biteh,  go  up  the  ladder  to  be 
kengwi ;"  but  ehe  tdla  you«  this  was  en  the 
night  thai  Mr.  Blandjr  waa  opened,  end  that 
liie  pripeper  waa  then  in  Ihe  houie. 

Theae  two  witaeases  are  called  to  impeach 
tbe  crpdil  fif  EliauOietb  BinBeid,  as  havmg  a 
pr^udice  egainat  the  prisoner ;  but  I  aee  no 
groat  atraaa  lo  be  Uid  on  Umr  ew  idenoe,  for 
thl^y  manileatiy  contradict  one  another,  hut  do 
not  fttlaify  her  in  auy  one  thing  she  bai  aaid. 

The  ne|[t  witncte  that  ahe  caUa  is  £dwarJ 
Heme,  who  waa  n  servant  to  Mr.  Blandy  Ig 
yenrs  ego,  %ad  has  left  his  place  about  IS 
yewra;  but  he  bet  been  very  seldom  v^itbout 
going  duree  or  four  daya  a- week  to  his  bouse 
eiwr  since ;  that  the  prisoner's  general  beha* 
Tiour  t»  her  father  and  the  family  was  as  well 
as  any  body  could  do,  with  afiection  and  duty, 
«t  lar  as  e?er  he  saw ;  that  on  the  Monday 
night  beCoce  Mr.  Blandy  died,  be  went  to  the 
Ipoaise,  and  ibnt  neither  the  prisoner  nor  he 
nonhl  speak  for  some  minntes,  which  he  attri- 
iKited  to  her  mat  concern ;  that  she  was  pot 
10^  fais4Uisloiy  that  night ;  that  on  bearing  the 
groans  of  her  father,  he  j^-ent  into  him,  at  her 
deare,  to  enquire  how  he  did  ;  that  he  never 
lieaid  her  swear,  or  speak  disrespectfully  of  her 
liuher :  he  says,  be  was  not  in  the  way  when 
«Im  went  over  Uenley^bridge  (being  sent  for  to 
dig  a  grave,  be  being  the  seiton) ;  that  he  has 
seen  her  since  her  confineoMnt  at  Oxford,  and 
•be  told  liim,  that  captain  Oranstoun  had  he- 
frrs  put  some  powder  in  her  father's  tea ;  that 
abr  turned  about,  and  when  she  turned  again 
be  was  stirring  it  in ;  that  on  a  report  that  cap* 
tain  Cranatouo  was  taken,  she  wrung  her 
hands,  and  said,  **  She  hoped  in  God  it  was 
true,  that  he  might  be  brought  to  justice  as 
well  as  herself;  that  as  she  was  to  suffer  the 
IHinishment  due  to  ber  crime,  be  might  do  so 
ti»o ;"  but  at  the  same  time  she  declared,  that 
when  Cranston n  put  the  powder  in  to  the  tea, 
nnd  she  herself  did  so  afterwards,  she  knew  no 
ill  effscts  of  it,  or  saw  any  harm  from  it ;  but 
if  he  were  taken,  it  would  bring  the  whole  to 
light;  for  slie  was  innocent,  and  knew  no 
weon  of  its  being  poison  than  any  person 
Ibere. 

Thomas  Cawley,  the  next  witness,  says, 
that  be  has  known  the  prisoner  twenty  years 
and  upwards ;  that  he  was  intimate  in  the  fa- 
mily, and  never  saw  auy  other  than  the  beha* 
viour  of  a  dutiful  daughter  from  her. 
•  Thomas  l^taverton,  that  he  has  known  the 
wrisoBer  five  or  six- and- twenty  vears ;  that  he 
las  lived  near  the  family,  and  always  thought 
ihM  her  father  and  she  were  very  happy  in 
eaeh  other.  He  baa  observed  that  Mr.  Bhindy 
was  declining  in  bis  healtb ;   for  four  years  or 
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more  be  seemed  to  ebrink,  aadUieves  he  was 
about  69  yean  of  age. 

Mary  Davis  is  tire  next  witness ;  she*  livee 
at  the  Angel  by  Heidey- bridge,  and  reroembera 
the  prisoner  €»miog  over,  the  day  her  fattier 
was  opened  ;  that  she  was  walking  along  with 
a  great  crowd  after  her ;  that  she  went  to  her, 
and  asked  her  what  wss  the  matter,  and  where 
she  was  going?  The  prisoner  said,  ahe  waa 
going  to  walk  for  the  air,  for  that  they  were 
gomg  to  open  her  father,  and  that  ahe  couhl 
not  bear  the  house ;  the  moblbltowed  so  dose,' 
that  she  invited  the  prisoner  into  her  house, 
which  she  accepted,  and  was  walking  gently; 
and  bad  not  the  appearance  of  making  an 
escape* 

Robert  Stoke  tells  yon,  be  knows  the  last 
witness  Mrs.  Davis,  and  saw  the  prisoner  with 
her  in  her  housf  the  day  her  father  «  as  ouened  ;< 
that  he  was  ordered  by  the  mayor  to  taice  cam- 
of  the  prisoner,  which  she  said  she  Wfs  very 
glad  of,  becanie  the  mob  wai  about ;  and  m- 
did  not  observe  any  inclination  or  attempt  whal^ 
soever  to  aake  an  escape. 

Thti,  gentiemeu,  is  the  substance  of  the  evi* 
dence  on  both  sides,  as  nearly  as  f  can  racol* 
lect  it.  1  have  not  wilfullv  omitted  or  mis- 
stated any  part  of  it ;  but,  ii  I  hate,  I  hope  the 
gentlemen  wbo  are  of  counsel  on  either  side* 
will  be  so  kind  as  to  set  me  right. 

A  very  tragical  slory  it  is,  genlleflsen,  thai 
you  have  hem,  and  upon  which  you  are  now 
to  form  your  judgfnent,  and  give  your  verdiet» 
.  The  crime  with  which  the  prisoner  stands 
charged,  is  of  the  most  heinous  nature,  an4 
blackei&t  dye,  sttended  with  considerations  that 
shock  human  nature,  being  not  only  murder, 
but  parricide~the  murder  of  her  own  father.— 
But  the  more  atrocious,  the  more  Aag[rant  the 
crime  is,  the  more  clearly  and  ssusfacto^ 
you  will  expect  that  it  ahoiud  be  made  out  to 
you. 

In  all  caaes  of  murder,  it  is  of  neoeesity, 
that  there  abould  be  malice  aforethought,  which 
is  the  essence  of,  and  constitutea  the  offence : 
but  that  malice  may  be  either  express,  or  im» 
plied  bv  the  law :  express  malice  must  arise 
from  the  previous  acts  or  declarations  of  the 
party-offending;  but  implied  malice  may 
arise  from  numbers  of  cireunsstanoes,  re« 
latittg  cither  to  the  nature  of  the  act  itself, 
the  manner  of  executing  it,  the  person  killing, 
or  the  person  killed,  from  which  the  law 
wiU  as  certainly  infer  malice,  as  where  it  is 
express. 

Poison,  in  nsrticular,  is  in  its  nature  so 
secret,  and  withal  so  deliberete,  that  wherever 
that  IB  knowingly  given,  and  deith  ensues,  the 
so  putting  to  death  can  be  no  other  than  wilful 
ana  malicious. 

In  the  present  case,  which  is  to  be  made  out 
by  cireumstances,  great  part  of  the  evidence 
must  rest  upon  presumption,  in  which  the  law 
makes  a  distinction  :  a  slight  or  probable  pre- 
sumption only  has  little  or  no  weight :  but  a 
violent  presumption  amounts  in  law  to  full 
proof,  that  iS|  where  cireumstances  speak  se 
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UroDgly,  that  lo  wppote  Um  coatrmry^  would 
be  absurd :  I  mention  tbit  to  yoa,  that  yo«  may 
ix  y oor  attention  on  the  aeveral  circoaBftaiiciPt 
that  bate  been  laid  berora  you,  and  eoiHider 
wbether  yt»ii  can  collect  from  tbon  aoefa  a  |Nnr* 
aumpiion,  as  tbe  law  calla  a  ?iokMit  pmniBii- 
tion,  and  from  which  you  miiat  conclude  the 
prisoner  to  be  ipiihy :  I  wouldobatrtefortberi 
that  where  that  presumption  neoasaarily  arisca 
from  circumatanoes,  tbey  are  mora  oouvincinf 
mid  satisfadory,  than  any  other  kind  of  evi- 
dence, becante  facta  cannot  lie, 

I  cannot  now  go  through  the  e?ideoc«  again, 
hut  you  will  consider  the  whole  together,  and 
from  thence  determine  what  you  think  it 
amounts  to.  Thus  far  is  undeniably  true,  and 
agreeil  on  all  sides,  tiiat  Mr.  Blandy  died  by 
poison;  and  that  that  poison  waa  adminialrrcd 
to  him  by  his  daughter,  the  priaooer  al  the 
bar.  What  you  are  to  try,  is  reduced  to  tUa 
aingk  qoeatkni,  Whether  tlie  prionoer,  at  the 
lime  she  gave  it  to  her  father,  knew  that  h  waa 
poison,  and  what  effect  it  wouM  have? 

U  you  believe,  that  she  knew  it  to  be  poisou, 
the  other  part,  viz.  that  she  knew  the  effect, 
k  consequential,  and  you  mutt  find  her  guilty ; 
On  the  other  band,  if  yott  are  aatisfied,  from 
her  general  character,  from  what  baa  been 
faid  by  the  evidence  on  her  part,  and  from 
what  hht  has  said  bersHf,  Uiat  ahe  did  not 
know  it  10  be  poison,  nor  hail  any  malicious  in- 
lentiou  against  her  ^ther,  jrou  ought  to  acquit 
her.  But  if  you  think  she  knowingly  gave 
poison  to  her  lather,  you  can  do  no  oilier  than 
find  ber  guilty. 

Tlie  Jnry  consulted  together  aboul  five  mi- 
nutes, and  then  turned  to  the  Court 

•  <J/.  of  Arr.  Gentlemen,  are  you  all  agreed 
onyour  verdict?— Jiiry.  Yea. 

C7.  ^'Jrr^  ^Vlio  shall  say  tor  you  I' 

Jury.  Our  furemau. 
.  CL  of  Jrr,  Mary  Blamiy,  hold  up  thy 
hau4l  (Which  she  did).  Gfiitlemen  of  the 
jury,  kwk  upon  tbe  prisoner :  lluw  say  you, 
is  Alary  Utamly  Guilty  of  tlie  felony  and 
murder  whereof  she  stands  indicted,  or  Not 
Guilty? — Jury,  Guilty. 

CI,  of  Arr.  What  goods  or  cliattek,  lauds  or 
tenements,  had  she  at  tiie  time  of*  th«  name 
tVlony  and  murder  committed,  or  at  any  time 
since,  to  your  knowledge?— Jury.  None. 

CV.  of  Arr,  Hearken  to  your  verdict  as  the 
Court  hath  recunied  it.  You  say  that  Mary 
Blandy  is  guilty  of  the  felony  and  murder 
whereof  she  stands  indicted ;  and  that  she  lias 
n<»t  auy  goods  or  chattels,  land«  or  tenements, 
at  the  time  of  the  said  felony  and  murder  com- 
luitled,  or  at  any  time  since,  to  your  know- 
led^ie  ;  and  so  yuii  say  oil. 

CL  of  Arr,  Mary  Blandy,  hold  up  thy 
band.  You  have  been  iodicted  of  felony  and 
murder.  You  have  been  thereupon  arraigned, 
and  ideaded  thereto  Not  Guilty,  and  for  your 
trial  you  have  put  yourself  upon  God  and  yort'r 
country,  which  country  bare  found  you  Guilty. 
What  have  you  now  to  say  for  yourself,  why 


I  the  Court  should  not  prooaed  tu  give  judgoMot 
of  death  upoo  you  according  tu  law  ? 

Cryer.  Oyes!  My  lords  the  king^  juatiesB 
do  str^y  charge  aiul  command  all  manner  of 
persona  to  heap  ailenuu,  whilst  oenteoce  of 
death  is  pasamg  on  the  priaoncr  at  the  bar,  upoB 
pain  ofimpriaaumant. 

Mr.  Baroo  Legge: 

Mary  Blandy,  ytm  have  been  indieM  fcr 
the  murdler  of  your  fkther,  aud  for  your  triut 
have  put  yourself  vpou  God  and  your  country : 
That  country  has  round  you  Guimr. 

You  have  had  a  Uug  and  a  fair  trial,  aad 
sorry  I  am,  that  it  frUa  to  my  lot  to  acqumut 
you,  that  I  am  now  no  more  ut  libcvty  to  aup* 
paae  yon  innoeeut,  than  1  waa  beiare  to  pro-- 
aume  yon  guilty. 

YoM  are  oOu?  icted  of  acrima  ao  dreadful,  ■• 
horrid  in  ilwlf,  that  human  natm^  ahuddera  at 
it— The  wilful  murder  of  your  own  father!— 
A  father,  by  all  aoooouta,  the  meet  food,  the 
flBQOt  tetider,  the  moat  indulgent  that  ever 
lived :— That  father  with  hia  dying  breath  Cnw 
gave  you:— May  your  hcuveuly  fiuher  de 
aotooT 
It  is  hanl  to  conceive,  that  any  thuw  eouU 
ihioe  you*  to  perpetrate  au  act  ao  abeckmg,  ■• 
impoasilrie  to  recoueile  to  natura  er  rtaaau. 
One  should  have  thought,  your  own  eenai^  yeur 
education,  and  even  the  natural  aotoesa  of 
jrour  sex,  might  htve  seeurad  you  from  an  at^ 
temj^  so  iNurharous  and  so  widrad. 

What  views  you  had,  or  what  was  yoor  in- 
lentiou,  as  best  known  to  yourself:  With  GoA- 
and  your  own  conaeienoe  be  it.  At  tbia  bar, 
we  can  iudge  only  from  appearances,  and  from 
the  eviuence  produced  to  us :  But  do  not  de- 
ceive yoursall ;  remember  you  are  very  shortiT 
lo  appear  before  a  much  more  awful  tribunal| 
where  no  subterfuge  can  avail ;  no  art,  no  dis- 
guise can  screen  you  from  the  Seorcber  of  all 

j  hearts:  *»  He  rtvealetli  the  deep  and  aecret 

'  tilings,  he  knoweth  what  in  in  the  darkness,  and 
the  light  dwelleth  with  hiiu." 

Let  mo  ndvise  you  to  make  tbe  best  and 
wisest  use  of  the  hitle  time  you  are  Irimly  to 
continue  in  this  world :  Apply  to  the  throne  of 
gmc-e,  and  endeavour  to  nwkc  your  peace  wbh 

:  that  power,  «  hose  justice  and  mercy  are  both 

i  infinite. 

Nothing  now  remains  but  to  pronounce  the 
seuteikCtt  of  the  law  u|iou  you ;  which  is, 
*  That  you  are  to  be  carried  to  tbe  place  of 

*  execution,  and  there  hanged  by  the  neck  oniil 
'  you  are  deail :  Au«l  may  God  of  bis  infinite 

*  mercy  receive  your  soul :' 

The  Prisoner  then  addressed  herself  to  the 
Judge  in  this  manner : 


t  ''  My  lord,  as  your  lordship  has  been  se 
j  good  to  shew  somuchcsndoiir  aud  impartiality 
•  in  tbe  course  of  my  trial,  1  have  one  favour 
^  more  to  bee:,  v^htch  is,  that  your  lordship 
would  please  to  allow  me  a  little  tuncy  till  I  can 
settle  my  ati'airs,  and  make  my  peace  with 
God." 
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To  which  his  lorMiip  replfed, 
**  To  be  tare,  you  shall  have  a  proper  tioM 
allowed  joa.** 

'  Miss  Blaody  havinip  reeeired  setitfpce  of 
dsathy  was  re-coodiictcd  In  theCsstle,  from 
wbeoce  she  came.  Many  people  beliered,  tliat 
she  behaved  not  only  through  the  whole  coorM 
of  her  trial,  but  afterwards,  with  such  a  dcosiit 
molotion,  asdoes  not  often  attend  a  consoipus- 
ness  of  guiK;  though  gmt  nan  of  naBBind 
(it  must  be  owned)  sseoi  fblly  convinced  of 
eren  her  intmlion  to  destroy  her  fsther.  Be 
that  as  it  will,  her  conduct  before  tlie  judgea 
waa  not  only  unoensured,  but  even  spplsuded, 
by  a  flMJority  of  the  spectators  who  were  wit- 
nesses of  it.  Nor  dio  any  niaterial  alteration 
discover  itself  in  the  tenor  of  her  behaviour, 
thooj^h  her  spirits  someiinies  a  little  failed  her, 
bstwizt  the  day  of  her  trial  and  that  of  her  exe- 

OUtlOD. 

'  it  wouhl  be  endless,  however,  notwithstand- 
ing tiiis  undoubted  fmth,  to  recite  the  palpable 
flahhoods,  and  inhuman  calumnies,  imlustri- 
onsly  propsgated  of  her,  and  dispersed  through- 
out the  natiou,  in  almost  every  part  of  that  in- 
Ssnral.  Soosetimes  it  was  reported  that  she 
had  poisoned  herself,  and  sovnctinies  that  she 
bad  laid  upon  herself  violeot  hands  in  a  diflerent 
■MBuer;  though  she  discovered,  on  all  ooca- 
aons,  to  the  minister  who  attended  her,  the 
moat  perfect  abhorrence  of  suicide,  and  nf 
•very  tbin^  that  had  but  even  the  leant  ten- 
dency to  It.  Several  persons  sffirmed,  that 
abe  was  so  perfectly- hsnlened,  thst  she  would 
BOl  acknowledge  herself  guilty  of  any  crime ; 
the  raverae  of  whicli  is  true,  as  can  be  at- 
iBsled  both  bv  the  aforesaid  minister,  and  other 
panons  of  character  and  reputation.  She  has 
llpaqnently  said,  that  she  deserved  death  for 
dastwying  her  father,  though  she  did  not  think 
barscU  so  guilty  as  if  she  nad  designedly  and 
intentionally  perpetrated  so  bisck  a  crime. 
This  declaration  abe  oonstsntly  persisted  in ; 
though  that  point  of  conduct  gave  uncommon 
sAnee  to  Test  numbers  of  people. 

During  the  afbressid  interval,  Mifa  Blandy 
■tkendad  divine  service  in  the  chapel  as  often  as 
Imt  health  would  permit;  and  the  crowds  of 
peaple,  who  flocked  thither  to  gaee  unon  her, 
dkl  not  drive  ber  from  thenoe ;  and  when  any 
thing  of  that  kind  happened,  as  well  as  at  all 
other  proper  aeasons,  the  minister  of  the  Castle 
attenoed  ner  in  her  own  apartment.  She  often 
professed  herself  a  sincere  penitent,  and  said 
she  was  covered  with  contrition  for  every  sin 
■he  had  committed,  and  particularly  that  which 
occaskmcd  the  loss  of  her  dear  father's  life. 
When  such  professions  as  these  were  mcMie, 
she  pretty  frequently  shed  tears,  and  discovered 
the  moat  apparent  emotions  of  grief.  This  csn 
he  attested  by  several,  as  well  as  the  aforesaid 
flsiniater,  whose  testimony  will  be  deemed  an- 
thenlw  in  all  other  oases.  Notwithstanding 
which,  the  contrary  to  this  has  been  asserted 
hy  many  persons ;  but  then  some  of  them  hare 
kten  such  as  have  net  only  bad  little  regard  to 


truth,  but  been  incapable  of  all  tender  senti- 
ments. 

She  always  professed  a  foil  persuasion  of 
the  truth  anu  excellency  of  the  Cliriftian  reli- 
gioo  in  mieral,  and  a  close  attachment  to  the 
tenets,  doctriuM,  snd  usages  of  the  church  of 
Sngland  in  particular.  Nor  dicf  any  tiling, 
dimng  the  whole  courae  of  ber  confiDeroent, 
so  extremely  shock  her  as  the  charge  of  infi- 
delity, whkh  some  uncharitable  persons,  s  lit- 
tle before  her  death,  broiiffht  agsitist  her,  on 
aecount  of  her  intimacy  with  Cranstoun.  Ttiat 
Cransloun  was  sn  infidel,  there  may  be  resson 
enough  to  believe;  but  thst  she  was  so,  be- 
cause She  had  placed  her  affections  upon  hiir, 
will  by  no  means  follow,  it  appesrs,  that  he 
was  a  man  of  infinite  art  and  design ;  and 
therefere  msy  very  nsturally  be  supfiosed  to 
have  adaptetl  himself  entirely  to  htr  genius 
and  disposition,  in  order  the  more  effectually 
to  carry  into  execution  his  wicked  designs: 
And  that  thb  was  reslly  the  case,  with  her 
dying  bresth  she  positively  sffirmed.  He 
never,  as  to  the  minister  attending  her  a  little 
befbre  her  death  she  declared,  uttered  any 
thing  in  bet  company,  through  the  whole 
course  of  her  acquaintance  with  liim,  that 
oouM  be  deemed  shocking  to  pious  cars,  or 
that  in  the  least  savoureil  of  infidelity.  On 
the  contrary,  if  she  may  be  credited  in  some  of 
her  last  moments,  he  gave  tier  many  instructivsi 
lessons,  and  talked  perfectly  in  the  style  of  a 
Christian.  And  this  he  might  do,  because  he 
found  it  agreeable  to  her.  It  is  hut  cliaritable» 
therefore,  considering  her  eilucation,  to  believp, 
that  she  never  openly  professed  any  dislike  to 
the  principles  of  Chnstisnity. 

She  could  discourse  pertinently  and  clearly 
upon  all  the  comnran,  and  some  other  theoto- 
gical  topics :  From  whence  it  may  be  rationally- 
inferred,  that  abe  had  not  only  been  in  a  lolera* 
hie  degree  converaant  with  the  scriptures  ;  but 
likewise  read,  with  aome  attention,  the  worka 
of  several  of  our  moat  celebrated  divines. 
And  this  she  owned  herself  to  have  done. 
This  point  would  not  have  been  so  copiously 
insisted  upon  here,  had  she  not  desired  it  might 
be  cleared  up  in  a  particular  manner;  and  bad 
not  the  imputation  of  infidelity,  in  some  of  her 
Isst  moments,  given  her  infinite  uneaainess  and 
concern. 

She  was  visited  by  seversi  clergymen,  be- 
sides the  minister  of  the  Castle  who  constantly- 
attended  her,  one  of  whom  was  a  person  of 
superior  rank  and  character  in  the  university. 
To  all  of  these  she  expressed  herself  much  m 
the  ssme  manner,  and  constantly  pennsted  in 
her  first  dechuvtion.  She  was  pressed  by  them 
in  the  strongest  terms,  to  confess  the  troths 
and  not  go  out  of  the  vrorM  with  a  lie  in  her 
mouth.  But  this  she  said  she  should  do,  if  she 
afiirmed  that  she  had  a  design  to  destroy  her 
father  when  she  gave  him  the  fatal  iiowdcr,  or 
that  she  tlien  knew  there  waa  any  poisonoua 
quality  lodged  in  it.  She  talked  in  such  a 
plausible,  or  rather  pathetic  strain,  and  gave 
such  convincing  reasons  for  the  truth  of  what 
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■he  aiBrnied,  that  mmm  of  ber  coemiM  th«ni< 
•elm,  arier  our  or  twa  fiiiu,  became  greatly 
prcjuiliceil  io  ber  Urour. 

Hume  atlemiiU  ners  mailc  fo  ptoent*  ber  a 
•liorl  reiphe  ;  tur  it  na*  nerer  bcliered,  tbat  a 
pardiin  uoulil  bt  obUianl,  at  least  befor«  the 
apprpb<'n*iou  of  tbe  dllain  Craditoao.  But 
aU  Ibe  avcnuH  to  ibe  royal  cleaiency  were 
dliul  up  ;  so  (hut  erery  roeature  uunued  no 
Ihn  lwcB^iou  proTpd  iaeflVclua).  Nor  did  iIm 
eier  rnlvrUin  any  hope*  of  wiGreu,  tlioU|;k  a 
lady  ur  great  intereat  and  diitinclioo,  wlioae 
ino'alF  ^ndnec*  ri:Tidcn(  lier  ooe  of  ihe  brighteit 
oniameuta  of  iho  prrsent  age,  rosile  Kveral 
efToM*  in  ber  ravour.  The  prejudicea  abe  bad 
lo  itrufdjle  with  had  t^en  tuo  deep  nM  in 
■omr  inen'i  ihiimW,  u>  be  etbced  by  any  aenL- 
incalB  oftendcTDiMi  bimI  compaMioo. 

8ha  hrraelf  obterreil,  and  ipohe  with  great 
cmnineiHUliniiofthein,tb«ltbejiid|[e«,aa»cl) 
•■  tha  worthy  aberilF  and  hit  deputy,  be- 
lieved towards  ber  ttilb   great    undoui   «nd 
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eonfiileoce  in  ibt  Barcj  of  CM,  ibrMflb  itm 
oaeriM  of  Christ ;  awtiMlbeT  thaae  iDeriil,  bw 
ibat  mercy,  lo  sincere  peuilenia,  weald  admit 
df  any  liuiita.     This  gave  ber  gr«al  eoniok* 


r  eiecutioD,  the  under-iherin, 
■tiended  by  one  of  Aliaa  Blandy's  friend*, 
TisilMl  lier  ■  little  atler  eight  o'ctock  in  tbe 
Riuroing.  She  then  diicorered  aome  anxiety 
and  B)iureliensioiu,  in  relation  to  ber  future 
atale,  thai  hail  ne*rr  before  ap^ared.  Mm 
aaid,  Ibat  many  ains,  both  •fomiiswa  and  cnm- 
miasion,  wbicp  she  had  ronacrly  conndered  ai 
Iriflea,  seemed  at  tbat  time  ta  be  very  Usck 
and  enormous  to  her.  The  isinister,  wb6  wat 
ihen  also  present,  took  a  frrah  opportunity 
Iraro  hcnca  lo  preas  hrr  once  more  to  declare 
Ibe  truth,  in  reluion  lo  ber  intention  and  know- 
ledge oflbc  noxioui  c|UBlity  of  tba  fatal  ponder, 
by  nrging  tliat  a  failure  hereiit  would  be  a 
crime  of  ■  mucli  deeper  ilye,  than  iboae  which 
filled  lier  with  audi  terrible  apprehemioo*. 
But  tn  this  the  imnwdiaiely  replied,  Tbat  she 
■bnuM  peraist  in  ber  former  iledaratiou  to  the 
moment  of  bar  death  i  and  tlial  ibis  she  would 
impart  to  tlie  people  attendiog  her  executioo, 
The  aoder-HJieriff,  and  the  ([eiiileiuanatteitding' 
him,  also  be^cd,  tbol  abe  ttould  not  impose 
■pan  lienelf,  aa  well  al  upon  the  world,  in 
these  her  last  mameots.  To  wliicli  abe  an- 
■wereil  much  in  the  same  terms  si  ahe  hud 
doue  before.  SLeliheHise  appeared  after  thit 
to  be  aomeihing  more  culm  and  ctimpoaed^ 
And  the  miuisler,  in  order  ilill  more  la  com- 
fort her,  lold  her,  that  the  detil  frc^uenlly  pre- 
■enled  furtner  sine  aa  morh  more  beinoua  than 
they  really  were,  to  even  ioroe  of  Ihe  beet 
Chrislians  iliemaelvea,  when  they  were  upon 
the  caofiiirfl  ol'eiemity,  in  order  lo  ruffle  and 
discompose  them ;  and  Ibat  therefore,  proba- 
bly, the  scene  that  al  present  secined  to  dis~ 
turh  ber,  wjs  nutliiiig  more  than  ona  of  hi« 
illusions :  But  hoireier  that  might  be,  she  had 
tin  reatuD  tu  lie  alraid  of  any  of  ber  sin*,  if  shir 
uucerely  repented  of  them,  ••  alio  had  alwuyi 
otiiired  him  she  did,  a4Nl  pkced 


formar  caimnem,  and  dcdueii  b««df  Mt  tttif 
willing,  but  erea  iaelinaUa  to  die. 

About  nine  o'chidiatM  came  out  oT  Iter  bed-, 
chamber,  aiij  was  attended  by  iba  minister  t* 
the  place  of  execution.  Hero  be  rend  anroe  of 
iha  commendalory  ftrma  of  prayer,  and  ah* 
joined  tnoot  femnllj  with  him.  Af^r  tbia 
waa  viided,  be  said  lu  her,  "  Hadan,  yon  may 
now,  if  you  think  proper,  and  bate  a  sufficient 
flow  of  apirita,  speak  to  the  people.''  Hhe  thea 
aiMreased  beraetr  to  tliem,  with  ■  clear  ani 
audible  tuirc,  in  tbe  following  terms : 

"  Good  pei>|dc,  give  me  lute  In  dcelara  U 
you.  iliat  1  am  perleetly  innoceni.  aa  lo  a»j 
iiitentiiM  tu  deelroy,  or  eren  hnrt  my  dear 
(uilier ;  Ibat  1  did  oot  know,  or  eten  iiiafMCtt 
ihHt  there  waa  any  luisaaoiu  (insltiy  in  lh« 
fatal  powder  I  gate  him ;  though  1  can  never 
lie  loo  much  punithrd  lor  being  eren  the  ■»• 
noccui  cause  of  his  death.  AsUi  my  mother'n 
and  Mrs.  I'ucovk'a  deatha,  Ibat  hare  been  m- 
justly  laid  to  my  charge,  I  am  net  ercn  tb» 
iiiuocent  cause  of  ihem,  nor  did  1  in  ll»e  Uast 
GoniMbute  to  ihem.  So  help  me  tiod  in  thean 
my  last  momeuts!  And  may  I  not  nieel  with 
eternal  salralien,  ttor  bt  aeqniUcil  by  Almighty 
God,  in  whose  awful  preaeace  I  am  instantly 
lo  appear,  if  the  whole  ofwhal  ia  here  nsserted 
he  not  true !  1  from  the  bottom  of  my  soul  for- 
dIto  all  ilioae  coaccmeil  in  mv  [iruapcutiDD ; 
and  panicnlarly  ihejarv,  natwiinaianding  their 
fatal  Tcrdict." 

She  tlien  ascended  Ihe  ladiler,  and  spoke 
asain  lo  the  folhiwing  eRed ;  "  Gond  peo|il^ 
take  warDiDgby  me  to  been  your  guard  aj^mit 
ibe  satliea  of  aoy  irregular  pauion  ;  and  pray 
for  nic,  that  1  may  be  accepted  at  the  ihronc  of 

After  which  ahe  waa  tamed  off;  and,  in 
about  half  an  hanr'a  time,  cut  down.  TW 
body  waa  then  (tarried  to  a  neighbouring  hoiae, 
and  pot  into  a  onllin ;  from  thence  it  waa  eon* 
dueled,  abiiut  fite  o'clock  in  the  aAenoan,  in  a 
I  iMarse,  lo  Henley ;  and  tnlerrad  about  eleven 
I  o'cloek  in  the  chancel  of  tbe  ehnrcb  Ihere^ 
wbeie  the  bodies  at  ber  father  and  mother  baf 
I  been  deposited.  Hiss  Blandy  suAiBred  ■•  a 
I  black  bombaiine  sbnrt  aack  aud  petticoat,  with 
I  a  clean  white  handkerchief  drawn  over  lier  hca. 
lIcT  benda  were  tied  logttber  with  a  (trong 
black  ribbaui),  and  her  feat,  at  her  own  re<|ncst, 
alOKist  tmtcbed  the  gmnnd.  Tbe  number  of 
^  people  attending  hAr  execnlian  waa  eempuled 
:  at  about  5.000  ;  many  of  whom,  and  partiea- 
Urly  aerenil  gentteom  of  tbe  univeraily,  wera 
I  obaerved  lo  shed  leara.  She  behaved  with  rndl 
'  aerentiy  and  compoinre,  and  with  such  a 
I  deceal  mololion,  >s  greaity  surpriied  many  of 
I  Ihe  upcelalars ;  and  tuch  as  same  there  present 
thought  Dotliiog  bnt  a  conacionaneM  af  the 
milh  of  whM  she  bad  MKrted,  mi  a  •»»• 
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gfmtadti  hope  of  llitare  felicity,  eooM  iiw^e.  {  for  eternal  wifatioo,  and  mercy  fron  Alrfiighty 


Coolrarf  to  wh«t  in  observed  el  other  exeeii- 
Uons,  there  was  almost  a  profound  silence 
doriBip  the  time  of  this.  In  6oe,  the  whole 
was  so  well  cottdoeted,  and  made  sneh  a 
deep  impression  upon  the  minds  of  the  people 

£  resent,  that  the  circamstances  attending  Miss 
Handy^a  execution  will  not  soon  be  forgotten  ai 
Oxford. 

Clopy  of  Miss  BtANDT*a  Declaration  delivered 
at  the  place  of  £xecuuou  in  Oxford,  April 
6th,  1752. 

1  MUry  Blandy  do  declare,  That  1  die  ip  a 
full  persuaiion  of  the  troth  and  excellency  of 
the  Christian  religion,  and  a  sincere,  though 
Unworthy  member  of  the  Church  of  England. 
I  do  likewise  hope  for  a  pardon  and  remission  of 
roy  rinshy  the  mercy  of  God*  through  the  merits 
and  mediation  of  our  most  blesses!  Lord  and 


God,  in  wlio«e  most  awful  aod  itnmediate  pre- 
sence I  mnst  soon  appear.  I  die  in  perfect 
peace  and  charity  with  all  mankind,  and  do 
from  the  bottom  of  my  soul  forgive  all  my  ene- 
roi^,  as  also  those  persons  who  hare  in  any 
manner  contributed  to,  or  been  instrumental 
iu  bringing  me  to  the  ignominioos  death  I  am 
soon  to  suffer.  This  i4  my  last  declaration,  as 
to  the  points  contained  in  it ;  and  1  do  roost 
earnestly  desire  that  rt  may  be  published  after 
my  death .    W  itnesi  my  hand, 

MARt  Blandt. 


From  what  was  said  hy  Mr.  Justice  Bollf  r, 
in  the  Case  of  Geor$[e  Harrington  (Mich. 
SO  Geo.  3,  reported  3  Term  Bep.  499),  it  ap- 

tne 


nears  that  Cranstonn,  for  his  concern  in 

.,  -_-  killing  of  Mr.  Blandy,  was  prosecuted  to  oot- 

Saviour  Jesus  Christ.  1  do  also  farther  declare,  I  lawry.     It  may  be  useful  to  add,  that  in  tbaf 
that  I  did  not  kiiow  or  heliere  that  the  powder,    Case  of  Barrington,  the  same  very  able  judge. 


to  which  the  death  of  my  dear  father  has  been 
aacribed,  had  any  noxious  or  poisonous  quality 
lodged  in  it ;  and  that  1  had  no  intention  to 
huA,  and  much  less  to  destroy  bim,  by  giving 
him  that  powder.    All  this  is  true,  as  1  hope 


after  noticing  a  particular  in  the  form  of  that 
outlawry,  subjoiued,  **  it  was  natural  to  sop- 

Kse  great  care  hsd  been  taken  in  settling  it, 
eause  some  of  the  most  eminent  gentlemen 
in  the  profession  were  employed  in  it." 


5S4.  The  Case  of  John  Swan  and  Elizabeth  Jefferys,  for  the 
Murder  of  Joseph  Jefferys  :  S£  George  II.  a.  d.  1752. 


Q.  Whether  the  t'risoners  should  be  tried  on 
Ibe  first  or  second  Indictment  found 
against  them  P* 

THE  CASE. 

John  swan,  ^er?ant  to  Mr.  Jo^ph  Jef- 
ftrjra,  of  Walthamstow  in  Essex,  and  Eliza- 
Imi  Jeflfbrys  his  niece,  were  indicted  at  the 
iOaiwa  held  at  Chelmsford  in  Essex,  in  the, 
amnmer  1751,  for  tbe  murder  of  the  said 
Jooe^  JeflTc^s ;  Swan  for  giving  the  mortal 
#oiIikI,  and  Elisabeth  Jefferys  for  aiding  and 
oiiMng,  6be.  therein.  To  which  indictment 
they  both  pleaded  Not  Guilty  :  But  their  trial 
<iraa  then  put  off  to  the  followin|^  assizes. 

In  March  175f ,  at  the  following  assizes  held 
at  Cfaelns^Rird,  before  the  hon.  sir  Martin 
Wright  and  air  Michael  Foster,  the  following 
iadiotment  was  fbond  against  Swan  fbr  petty 
MoMNiyf  and  Elizabeth  Jefflerya  for  miirder, 

•  John  Swan,  Iste  of  the  parish  o^  Waltham* 

r  -      -         -  ..     ^-  : i  ■     ■ 

'  *  See  East's  Pleas  of  the  Crown,  e.  5,  s.  103. 
f  The  law  respecting  petit  treason  is  thoch 
diMOafaed  of  in  Foster  Diie.  f ,  ch.  0,  aod  the 
dotXtiaea  eoncemiiig  it  are  eiChibited  in  Eaat'a 
Ft.  Or.  eh.  5,  sects.  8,  9d—-*  104,  which  and 
the  anthorities  there  refinrM  to  see.  See  also 
im  this  Coileetloit  thO  CaM  of  Coke  eod  Wood- 
i«nft,  vol,  16,  p.  54.  That  a  charge  of  petit  tre»- 
wkk  igafanf  one  perMo,  and  a  charge  of  murder 
HHiini  oMhar  faraoii,  My  ho  joMd  in  one 


slow,  in  the  cohnty  of  Essex,  labourer,  lafe 
servant  to  Joseph  JeflTerys  in  his  life-time, 
now  deceased,  was  indicted,  for  that  he,  not 
having  tbe  fear  of  God  before  his  eyes,  but 
being  moved  and  seduced  by  the  instigation 
of  the  devil,  on  the  8d  day  of  July,  in  the 
95(h  year  of  the  reign  of  our  sovereign  lord 
George  tbe  second,  king  of  Great  Britain, 
Ace.  with  force  and  arms  at  the  parish  afOre* 
said,  in  the  county  aforesaid,  in  and  upon  the 
said  Joseph  Jefferys,  then  the  master  of  the 
said  John  Swan,  m  the  peace  of  God,  and 
of  our  said  lord  the  king,  then  and  there 
bein^,  feloniously,  traitorousir,  wilfully,  and 
of  his  malice  aforethought,  jid  make  an  ai* 
sault ;  and  that  the  said  John  Swan  a  certain 
pistol,  of  the  value  of  sixpence,  then  and  there 
cbar<;fed  with  gunpowder  and  leaden  bullets, 
(which  he  the  said  John  Swan  in  his  hand 
then  and  there  had  and  held)  to,  against,  and 
upon  the  said  Joseph  Jeiferys,  his  then 
master,  then  and  there  feloniously,  traitor- 

indictment,  see  East,  chap.  5,  sect.  lOd. 
Foster,  Disc.  2,  chap.  9,  s.  5,  says  (with  some 
fiinhiness  of  expression),  '*  A  wife  or  servant 
joining  with  a  straugcr  in  the  same  mnrdar 
may  be  charged  in  one  indictment,  which  could 
not  be  if  their  offences  were  not  substantially 
tbe  same ;  and  such  indictment  conclodiiig,  that 
they  *  felonic^,  proditori^  et  ex  mafitift  one* 
*  cogitatft  mordravemnt,'  ia  good  for  bothj 
<  foMendo  liDgQli  singdKi.'  '^ 
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«  ouftly,  wiirollv.  Mid   of  his  inaJice  tforc- 

•  tbou^^lit,  did  shoot  sod  discb«r|^ ;  and  that 
«  he  the  said  John  Hwan,  with   the   leaden 

•  bullets  aforesaid,  out  of  the  pistol  aforesaid, 

•  then  and  there  by  force  of  the  ^^ifQw^r 

•  aforesaid,  shot  and  sent  forth,  as  aforesaid, 
«  liiiu  the  said  Joseph  Jeflferys,  histheo  master, 


Conthsaioa  of  EUsabcUi  ildkryn  mm!  Joha 
Strao,  as  foUoweth. 

Tba  CoNrBssKm  of  EuzaBini  jEFrE&Ts,  eon* 
cemioff  the  Murder  of  her  UocleJosiPS 
Jeffbrys. 


•  the  Hid  John  Swan,  in  anS  upon  the  wid  left  tS? m^W  „lirC.^;LJ5ZJl  ^^ol 

•  aide  of  the  head  of  him  the  Said  Jo«»pb  Jef-  )S^l^tl^iS\  ISSTf^jKk!  a«^ 
.  -             -*^i  ^ I  ^c  ftK^  a.i.uuVnj'  u.ir  wwid  was  gone  to  bed,  I  weot  into  Jonn  Dwanns 

fcry..  one  'r^\^'^i''[^Y^^^^^)*^^  nKmi.UMi lalled  bim.  and  we  ireM  domi  toff*. 

aoioch..odot  il.edcph  of  foofHW^  .her  'luto  the  fcheh^ii ;  and  hannff  MaSed 

nhjch  aa»l  mortal  «»«•"«>  »hc  •ft«««'  jj^  8«.n  in  pnitinff  aome  ^wlcr  and  otL  thfos* 

Zi  w£L".I    JV,«..    ll  Tth2  iS  •"•»  •  ^  •  "••»  I  Slid  do  »o  Bim:  «J 

And   Klisabpih  Jefferj*.  lute  of  the  Mid  ^      ,        { op  iirto  m,  room ;  and  afteriranb 

parwh.  yioster,  J»"ir'"i:iSri J*"!  A  Swan  came  op,  a.  I  brieve,  a^  weot  into  my 

then  and  >h«e  «««'»»«»y.  "'"Wlf;  '^  •«  „„cle'.  room,  aiid  abot  bim  i  which  done,  li 

her !««''«' **"'*»^»;T'tP'«^"V"''"«^  came  to  my  door,  and  rappi^.    Aeoonlin^y  F 

.'^T'^l'tL^J'^t^^^'^'^l  the«r«,V.«^l'««e«»t:«>«l-«o^  I 


-                            ':i  i/i^«C«k   f.ui^».  '"*»•  wainews  dm  not  come  to  my  uacic« 

*  then  and  there,  m  manner  and  form  afore-  ,-,,-j^  ^,.  ,i«a.«;i»Ji  ••  i  b^.^^  ^r 

•  said,  felonioiwl>.  wilfully,  and  of  her  maliee  ""*"'«'  ^"  "^"""^'r"  i,^^  ?IL.v. 

•  albrcthought,  did  kill  and  mm^er  the  said  JSuxabeth  JiFnara. 

«  Joseph  Jefferys,  agahnt  the  peace  of  oar  said  Misa  Jcfferya  further  eontesed.  Thai  her 

*  lord  the  king,  bis  crown  and  dignitv.'  ^    ^  uncle  took  her  from  her  father  when  aht.  was 

Wlien  they  were  arraigned  uooo  tnis  indict-  five  years  old ;  and  that,  when  she  waa  sixteen, 

meot,  an  objection  was  taken  by  the  counsel  her  said  uncle  debauched  her :  that  abe  lived 

for  the  prisoners  to  their  being  tried  on  the  in  a  continued  state  of  incest  with  him  (having 

above  indictment,  as  another  liad  been  found  had  two  miscarriages  by  him,)  till  about  a  year 

against  them  at  the  last  assi;£es ;  against  Swan  before  his  death,  when  he  slighted  her  in  fa- 

for  the  murder  of  the  said  Joseph  Jeilervs,  and  your  of  another  woman.    His  repeated  oeglfldB 

Elizabeth  Jefferys  fur  aiding,  a»isting,oec.  the  of  tier,  and  hia  threatening  to  alter  his  wiU* 

said  Swan  in  the  said  murder;  andto  which  which  aha  knew  had  been  made  entirely  in  her. 

indictment  tliey  had  both  pleaded  Not  Guilty :  favour,  were  the  motives  that  induced  her  t* 

that  if  I  hey  were  tried  on  this  indictment,  and  perpetrate  the  murder  for  which  she  is  aan- 

were  acquitted,  they  must  be  a  second  time  teoced  to  die. 

fried  for  their  lives  on  the  former  indictment  Swan  opnfe&sed.  That  he  alone  murdered  hia 

for  the  same  offence,  which  was  contrary  to  master  Mr.  Jefferys,  by  shooting  him  wiib  a 

la w.^ After  near  three  hours  debate  between  pistol  loaded  with  pieces  of  bullets:  that  them 

the  counsel  on  both  sides,  the  Court  were  of  was  no  stab  given ;  but  that  the  several  wounds 

opinion,  that  the  prisoners  must  be  tried  on  the  were  given  by  the  pieces  of  the  bullets,  and  by 

last  indictmi;nt  round  as^ainst  them,  and  the  thespTintersofthepistol,  that  burst  when  it  waa 

former  indictment  quashed  :  whereupon  they  fired  off:  and  that  Mathews  was  not  at  th^ 

both  pleaded  Nut  Guilty.    The  fact  was  plainly  house  for  five  day  a  before  the  murder  waa 

proved  against  them ;  and  thev  making  little  or  committed :  but  owned,  that  both  he  and  Mian 

nu  defence.  Swan  was  found  guilty  of  petty  Jefferys  had  offered   Mathews  6  or  600/.    to 

treason,  and  Jefferys  of  murder. — ^Tne  pnnted  shoot  Mr.  Jeflferys,  but  that  he  refused  to  do  it ; 

trial  contains  nothing  remarkable  in  it,  no  ar-  and  that  they  callod  him  vilUin  for  d^ining 

guments  of  the  counsel  on  either  side  on  the  to  commit  tne  murder :  upon  which  he  re- 

|K»int  of  law,  on  which  of  the  two  indictmenca  aolved  to  do  it  himself,  and  agreed  with  Misa 

the  prisoners  should  be  tried,  nor  any  speeches  Jefferys  what  time  to  commit  it. 

or  arguments,  only   the  examining  the  wit-  Thus  much  is  inserted  to  let  the  reader  into, 

nesses,  and  is  a  plain  narrative  of  the  evidence,  the  cave,  and  as  an  introdnction  to  Mr.  Justice 

and  how  the  murder  happeneil :  the  substance  Foster's  opinion,  upon  which  of  the  two  iodict- 

of  which  is  acknowledged,  and  contained  in  the  menta  the  prisoncis  ibould  he  tried  i  with  thia 
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Aetermiimtion  of  tbe  Court  tbereon,  and  IiIb 
loidBbip'f  obierfatioDB  on  iodictmeots  for  mur- 
kier anu  petty  treason. 

I'hb  Case  of  John    Swan   and  Eliza* 
heth  Jefferys.* 

*'  At  Chelmsfurd  assizca,  in  the  somtner 
1751»  John  Swan  and  Elizabeth  Jeffervi  were 
indicted  for  the  munler  of  Joseph  JeiTervs; 
Ssran  for  giving  tbe  mortal  wound,  and  Jef- 

as  fbr  bfinr  present*  aiding  and  abetUn|^ ; 
they  both  pleaded  Not  Guilty :  but  their 
trial  waa  postponed  to  the  next  assizes. 

**  In  the  mean  time  the  attorney  general, 
who  bad  receiYed  orders  to  prosecute  at  the 
tzpenoe  of  the  crown,  was  satisfied  from  the 
erideoce  laid  before  him,  that  Swan  was  in 
the  actual  oervioe  of  the  deceased  at  tbe  time 
the  mdrder  was  committed,  or  at  least  when 
tbe  desien  was  first  laid.  He  therefore  thought 
it  adf  isahle  to  prefer  another  bill  a^nst  them 
|br  the  parts  they  respectively  took  lo  the  same 
murder,  charging  Swan  with  pettjr  treason,  and 
Jefi*erys  witn  murder.  Accordingly  at  the 
next  assises  such  bill  waa  preferred  and  found, 
and  the  prisoners  were  arrai||[ned  upon  it. 

''The  prisoners  pleaded  m  abatement  ore 
leaitt,  thai  another  nidictment  was  depending 
for  the  same  offence ;  and  pleaded  over  to  the 
treason  and  felony.  Tlie  counsel  fbr  the  crown 
did  not  insist  u|)om  drawing  up  tbe  plea  in  form 
(as  was  done  in  Layer's  Case,  vol.  16,  p.  94,) 
but  demurred  ore  tenui;  and  the  counsel  for 
the  prisoners  joined  in  demurrer. 

**  Mr.  Justice  Wright,  who  sat  on  the  crown 
^e,  desiring  the  company  of  Mr.  Just.  Foster, 
who  went  tliat  circuit  with  him,  at  the  arguing 
the  plea,  he  went  into  court,  and  sat  there 
titt  that  matter  waa  determined,  and  tbe  jury 
•worn. 

**  The  prisoner's  counsel  insisted,  that  they 
ooBht  not  to  hare  been  arratj^ed  on  this  new 
fain,  pending  the  former  indictment,  on  which 
isMie  is  already  joined :  because,  if  they  plead 
to  lanie  on  this  indictment,  they  may  m  liable 
lo  be  tried  twice  for  one  and  the  same  fact.  It 
win  be  in  the  option  of  the  crown,  after  issue 
bjoiocd  npon  both  mdietments,  to  proceed  to 
trni  anon  either  of  them ;  and  if  the  prisoners 
ahonkl  be  acquitted  upon  one,  they  may  still 
beliM  upon  tne  other.  For  though  auterfoitt 
HeqnU  of  murder  may  be  a  good  bar  to  an  in- 
dictment of  petty  treason  for  the  same  fact,  or 
muierftHtt  acquit  of  petty  treason,  to  tm  indict- 
OMOt  of  murder;  yet  the  prisoners  baring 
plairfed  to  issue  on  both  indictments,  they  qpay 
be  fold  they  come  too  late  with  their  plea  in 
bar,  iMue  bdng  already  joined  on  the  fact. 

**  They  therefore  pressed  that  tbe  trial  on 
the  first  indictment  might  go  ou»  before  the 
fmontn  should  be  called  upon  to  plead  to  the 
•econd;  for  said  they,  if  I  he  prisoners  should 
be  fimnd  gnilty  on  that  indictment,  the  ends  of 

*  From  Mr.  Justice  Foster's  Reports,  p. 
104^107,  ind  8S6— 398.    Former  Edition, 
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pnbtic  justice  will  be  folly  answered.  Aud  if 
I  they  should  be  acquitted,  and  the  counsel  for 
the  crown  should  think  proper  to  proceed  on 
this  new  bill,  the  prisoners  oiYrrht  to  be  \vi\  at 
liberty  to  avail  themselves  of  that  acquittal,  qs 
they  shsll  be  advised.  / 

**  The  Court  was  of  opinion,  that  tbe  charge 
in  the  bill  last  found  must  be  answered,  not- 
withstanding the  pendency  of  the  former;  for 
auterftnti  arraign  is  no  plea  iu  this  case.  Per- 
haps tbe  bill  last  found  is  better  adapted  to  the 
nature  of  tbe  case  than  the  former,  and  tbe 
king's  counsel  must  be  at  liberty  to  prosecute 
in  such  manner  as  may  best  answer  iiktt  ends  of 
public  justice.  But  at  the  same  time  the  Court 
must  take  care,  that  the  pris«)neni  be  not  ex- 
posed to  the  inconvenience  of  underj^oiiig  two 
trials  for  one  and  the  same  fact. 

"  With  regard  to  the  prisoner  Jofferys,  the 
offence  chai^t^  iu  both  indietmeiits  isVxactty 
the  same,  as  well  in  coubideration  of  law  a^  in 
point  of  fact ;  with  regard  to  Swan,  the  fuel  in 
Dotb  is  the  same ;  and  so  is  the  substantial  part 
of  the  chai'ife,  wilful  murder  of  malice  prC" 
pente  :  but  falling  under  a  difTerent  consiijera- 
lion  in  tbe  secoudiudictment,  mercy  from  the 
relation  tbe  prisoner  is  supposed  to  stand  in  to 
the  deceased.  And  if  that  relation  should  not 
be  made  out  in  proof,  yet  still  he  may  be  found 
guilty  of  murder  upon  that  indictment. 

*^  And  therefort*,  as  the  ends  of  public  jus- 
tice would  bo  fully  answered  with  regard  to 
both  the  prisoners,  by  trying  them  on  tbe  in- 
dictment for  petty  treason  and  murder,  tho 
Court  proposed  to  the  king's  counsel  that  the 
first  indictment  should  be  quashed  by  consent, 
to  which  they  agreed  ;  which  n  as  accordingly 
done,  and  the  Court  proceeded  to  the  trial  of 
the  prisoners  on  the  second  indictment,  on  the 
issue  of  Not  Guilty. 

**  Tbe  Court  in  this  case  followed  the  pre- 
cedent in  Cro.  Car.  147,  sir  William  Witby- 
pole'a  Case.  Only  they  took  in  the  consent 
of  the  king's  counsel,  which  I  think  they 
needed  not  to  have  asked ;  the  justice  of  the 
case  waa  aufficient  warrant  for  what  they  did. 

**  Before  the  jury  was  called,  the  judges 
agfeed  between  themselves,  that  if  tbe  prisoners 
should  not  think  fit  to  challenge  at  all,  they 
might  be  tried  together ;  but  if  they  should  in- 
sist on  their  challenges,  they  must  be  tried 
separately  :*  because  they  cannot  join  in  their 
challenges,  the  number  of  their  peremptory 
challenges  being  diflerently  limited,  Swan's  to 
35,  and  Jefferys's  to  20. 

*'  The  Court  informed  them  of  this ;  and  the 
prisoner  Swan  declaring  thst  for  his  part  he 
waved  all  benefit  of  chidlenging,  the  prisoner 
Jeflerys  challenged  (one)  two  or  three,  and  a 
jury  was  sworn.  The  prisoners  were  found 
guilty,  Swan  of  petty  treason,  and  Jefierys  of 
murdfer. 

'*  While  the  case  of  the  king  against  Swsn 
was  depending,  and  before  tbe  second  bill  waa 

«  Vide  Noble*s  Trial,  vol.  15,  p.  751,  fbr  a 
different  opinion. 


1199J  25GEOUGE  II. 

preferred,  a  question  was  oifde.  Whether  Swan 
coulil  be  con%icteil  on  the  indictment  for  mur- 
der, if  it  should  come  out  in  evidence  that  he 
«  as  servant  to  the  deceased  at  the  time  the  fact 
was  contrived  or  committed ;  and  consequently 
that  hi<  offence  was  petit  treason. 

*'  There  is  a  Case  ciie<l  in  the  printed  trial  of 
Cuke  and  Woodburne,  [See  vol.16,  p.  64]  which, 
if  such  case  there  ever  was,  hath,  as  far  as  tlie 
authnritjf  of  it  goeth,  determined  that  question. 

*  At  tlie  summer  assizes  at  Dorchester  17 12,  a 

*  woman  was  indicted  before  BIr.  Justice  Eyre* 

*  for  the  murder  of  another  woman ;  U|)on  evi- 

*  dence  it  appeared  that  the  person  murdered 

*  was  her   mistress,  which  made   the  crime 

*  petit  treason.    The  jud|;e  directed  this  mat- 

*  ter  to  be  siiecialty  found  ;  and  upon  con- 
'  ference  wtih    tlie   jiidi^es  it  was   lield   she 

*  ou|cht  to  be  acquitted  upon  this  indictment, 

*  as  she  accordinj^ly  was,  and  was  afterwards 

*  indicted  for  petit  treason,  and  convicted  and 

*  executed.'  Tliis  cose  is  not  to  be  found  in 
any  report  printed  or  M8.  thnt  I  have  met  with, 
or  ncani  of.  Nor  have  I,  H|K>n  a  strict  inquiry, 
met  with  any  footsteps  of  sui-h  caRC  among  the 
minutes  of  proceeding's  on  the  crown-side  in 
tlie  county  where  the  case  is  sup|K)sed  to  have 
arisen;  though  the  minutes  frnm  1708  to 
17212  have  been  carefully  searched.  For  these 
reasons,  and  what  is  suggested  in  the  note,  1 
Gunclude  that  no  such  case  ever  existed. 

**  Lord  Chief  Justice  lialc,  1  Hale  37n,  is 
very  full  and  express  on  the  other  side  of  the 
i|Ue8tion.     *  A  person  who  is  guilty  uf  petit 

*  treason  may  be  indicted  of  murder ;  for  it  is 

*  a  s|iecies  of  mnrder,  and  a  pardon  of  mnrder 
'  pardoneth  iietit  treason.' 

**  Lord  Chief  Justice  Coke  having  cited  the 
opinion  in  Dyer  235,  saith,  *  That  petit  trea- 

*  sou  is  murder  and  more.'  G  Co.  13.  b.  And 
from  thence  it  liath  been  inferred  that  petit 
treason  and  murder  are  in  conKideration  of  law 
different  offences,  or  that  the  crime  of  murder 
is  merged  in  petit  treason.  But  this  inference 
will  not  hold,  however  true  the  rliief  justice's 
doctrine  may  be.  Inhere  is  undoubtedly,  in 
consideration  of  law,  a  greater  degree  ot  ma- 
lignity in  the  one  than  in  the  other,  arising  from 
that  degree  of  allegiance,  however  low,  which 
the  murderer  owed  to  the  deceased  at  tlie  time 
the  fact  was  committed  or  conceited  in  his 
heart.  But  certainly  the  difference,  in  point  of 
malignity,  lietvteen  murder  and  manslaughter 
is  infinitely  greater ;  and  donsequeolly  in  that 
respect  it  may  with  equal  propriety  be  said, 
that  murder  is  manslaughter  and  more.  And 
yet  in  judgment  of  law  they  are  the  same 
offence,  diflering  only  in  the  degree  of  ma- 
lignity, 4  IL  46.  Keil.  103,  104,  when  cuu. 
sidered  in  relation  to  one  and  the  same  fact. 
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*  Justice  Eyre  did  not  go  the  Western 
Circuit  in  the  summer  1712.  Ward  and  Price 
went  at  that  time.  This  information  I  (>Ir. 
Justice  Foster)  have  from  Mr.  Maddock,  clerk 
of  a«;i2e  of  the  Western  Circuit.  Former  Edi- 
tion. 


And  by  a  parity  of  reasoa  loni  chief  juatict 
Hale,  8  Hale  251,  cooclndeth,  that  petJi  trea- 
flon  and  murder  are  to  lie  consitlered  in  tlie  same 
liglit,  as  one  offence,  differing  only  in  degree. 

*'  lint  though  I  am  satiafied  that  the  law 
considereth  petit  treason  and  murder  as  one 
offence,  differing  only  in  circumstance  and  ile- 
gree ;  yet  whetTier  it  may  be  advisable  to  |»o- 
ceed  upon  an  indictment  Tor  murder  against  a 
person  plainly  appearing  to  be  guilty  of  petit 
treaaon,  is  a  matter  that  deserveth  great  coo- 
sideraiion ;  and  probably  determined  the  aitor- 
ney-|(encral  lo  prefer  a  fresh  bill  for  petit  trea- 
son in  Swan's  case.  For  though  the  offences 
are  to  most  purposes  cMsidered  as  substantially 
tike  same,  yet  as  there  is  ■onoe  difference  be- 
tween them  with  regard  to  tlie  judgment  thai 
is  to  be  pronouncedupoa a eonvktion,  and  a 
very  material  one  with  regard  to  the  trial,  a 
person  indicted  fur  petit  treason  bein^  intitleft 
to  a  peremptory  challenge  of  35, 1  think  if  the 
prosecutor  be  apnrised  of  tlie  true  stale  of  tlie 
case,  as  he  may  be  if  he  useth  due  diligence,  be 
ought  to  adapt  the  indictoient  to  the  truth  of 
the  fact. 

"  But  if,  throufEh  a  mistake  on  the  part  of 
the  prosecutor,  or  through  the  ignorance  or  in- 
attention of  the  officer,  a  bill  be  preferred  as 
for  murder,  and  it  should  come  out  in  evidence 
that  tlie  pris«mer  stood  in  that  sort  of  relation  to 
the  deceased  which  rendereth  the  offence  petit 
treason,  I  do  not  think  it  by  any  means  advis- 
abh)  to  direct  the  jury  to  give  a  verdict  of  ac- 
quittal. For  a  person  charged  with  a  crime  of 
so  heinous  a  nature  ought  not  to  have  the 
chance  given  him  by  tlie  court  of  availing  him- 
self of  a  plea  of  auterfoitt  acquit.  In  such  a 
case  I  should  make  no  sort  of  ditiiculty  of  dis- 
charging thejury  of  that  indictment,  and  ordt-r- 
io^  a  fresh  indictment  for  petit  treason.  In 
this  method  the  prisoner  will  have  advantage 
of  his  peremptory  challenges,  and  the  public 
justice  will  not  suffer.  Andon  the  other  nand, 
in  case  of  an  indictment  for  petit  treaaon,  if 
it  be  proved  that  the  defendant  killed  the  dc< 
ceasoi  with  such  circumstances  o^'  malice  as 
amount  to  murder,  but  the  relation  of  ^ervanti 
&c.  is  not  proved,  I  have  no  sort  of  doubt  that 
on  such  an  indictment,  the  defendant  uaay  be 
found  guilty  ol'  murder,  and  acquitted  of  the 
treason,  lor  murder,  1  llaJe,  378,  3  Hak« 
181,  is  included  in  every  charge  of  petit  trea- 
son, *  felonic^,  proditoiib,  et  ex  inaliti^  priE- 
^  CQgitatu  murdravit.' 

**  The  treason  is  a  drcumatance  of  aggrava- 
tion, of  which  the  defendant  may  be  acquitted, 
and  yet  found  guilty  of  the  suutantial  part  of 
the  charge  ;  just  as  a  man,  upon  an  indictment 
of  murder,  may  be  acquitted  of  that,  and  found 
tfuilty  of  manslaughter.  **  B^cauae,"  say  the 
books,  **  manslaughter  is  included  in  the 
charge  of  murder." 

*'  1  wiil  go  one  step  further,  I  offer  it  as  my 
private  opinion,  which  is  submitted  to  the  judg- 
ment ot  the  learned.  Put  the  case,  that  a  per- 
8<iii  is  brought  to  bis  trial  upon  au  iutlictment 
for  petit  treasoD,  and  that  one  witness  only  caa 
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be  produoed,  or  that  the  pitMecator  is  not  fur- 
Dttned  with  any  erideoce  except  the  depositions 
taken  before  tfaie  ooroner,  or  informatione  taken 
on  oath  before  justices  of  the  peace  pursuant 
to  the  •statutes ;  and  let  it  be  supposed,  that 
those  witnesses  are  li? inpr,  but  unable  to  travel, 
or  kept  out  of  the  way  by  the  procurement  of 
the  defendant  1,  3  Phil,  and  ftl.  13.  2,  d  Ph. 
and  M.  10.  Vid.  Kdl.  55.  1  Hale,  305.  S  Hale, 
884.  What  is  to  be  done  in  this  case  ?  Is  the 
defendant  to  be  acquitted  of  the  whole  charj^e? 
I  think  not.  I  thuik  this  evidence,  though  not 
■affident  to  convict  of  petit  treason,  is  still  ad- 
missible efidence,  and  proper  to.  be  left  to  the 
jury,  as  upon  a  charge  of  murder ;  and  the 
jury,  if  they  are  satisiied,  may  find  the  de- 
fendant guilty  of  the  murder,  and  acquit  him 
of  the  treason,  for  the  reasons  just  now  given, 
S  Hale,  184.  Interest  reipublioB  ne  male- 
fieia  remaneant  impunitay 

The  prisoners  were  both  executed  March  28, 
1752,  at  Bucket's. Hill,  near  the  fiald-fhceil 
Staff,  on  Epping-Forest,  near  the  place  where 
the  fact  was  committed ;  and  Swan  was  hanged 
in  chains. 

*<  At  a  meeting  of  the  judges  at  the  kird  chief 
justice  Lee'a  chambers,  in  June  1752,  to  con- 
aider  of  the  act  of  the  last  session,  for  the  better 
|ireventing  the  horrid  crime  of  murder,  it  was 
ngreed  by  much  the  greater  part  of  the  judges, 
that  the  judgment  tor  dissecting  and  anato- 
mizing, and  touching  the  time  of  execution, 
«ught  to  be  pronouncM  in  cases  of  petty  treason, 
though  murder  is  only  mentioned,  except  in 
the  case  of  woooen.*  And  in  that  case  too, 
(be  time  of  execution  may  be  a  part  of  the 
judgment. 

**  There  was  some  doubt,  whether  hanging 
in  chains  might  ever  be  made  part  of  the  judg- 
ment ;f  but  on  debate  it  waa  agreed  by  nbe 

^  Though  the  1  E.  6,  c.  13,  enacteth,  that 
wilful  poisoning  shall  be  deemed  murder  of 
malice  prepensed,  and  that  the  offender  shall 
•ofler  and  forfeit  aa  in  other  cases  of  wilful  mur- 
kier ;  yet  if  the  wife  or  servant  poison  husband 
or  master,  they  are  constantly  indicted  for  petty 
treason,  and  suffer  the  pains  peculiar  to  that 
offence.  Petty  treason  is  considered  in  no 
other  light  than  as  an  aggrarated  murder. 
Former  Edition. 

f  Before  this  lime,  there  was  some  difficulty 
about  hanging  in  chains. 

For  in  the  year  1741,  when  James  Hall 
pleaded  guilty  to  the  indictment  of  petty  trea- 
aon,  for  the  murder  of  his  master,  John  Penny, 
«f  ClementVlnn,  gent  the  Rev.  Or.  Penny, 
4eao  of  Litchfield,  his  brother,  and  the  rela- 


judges,  that  in  all  cases  within  the  act,  tho 
judgment  for  dissection  and  anatomizing  only 
should  be  part  of  the  sentence :  And  if  it  shouul 
be  thought  advisable,  the  judge  might  after* 
warda  direct  the  hanging  in  chains  by  spechil 
order  to  the  sheriff,  pursuant  to  the  power  giveo 
for  that  purpose  in  the  proviso." 

tions,  applied  to  the  Court  at  the  Old- Bailey, 
before  sentence  was  passed,  that  they  would  be 
pleased  to  make  an  order.  That  ^mes  Hall 
might  be  hung  in  chains.— -Sir  Daniel  Lam- 
bert, then  lord- mayor,  spoke  to  sir  John 
Strange,  the  recorder  of  London,  about  it; 
when  the  Recorder  told  the  relations,  <*  The 
Court  never  made  any  order  in  such  cases  ; 
that  they  must  applv  to  the  king,  the  body 

being  at  his  miyesty^  disposal." ^The  king 

was  then  at  Hanover ;  and  the  relations  ap- 
plied by  petition  to  the  regency,  at  their  first 
aittinff  (at  Whitehall)  after  the  sessions,  about 
it,  when  they  were  told  by  Mr.  Sharpe,  clerk 
to  the  council,  **  That  the  regency,  or  the 
council,  never  made  any  order  in  auch  cases ; 
and  that  the  Court  who  tried  tbe  prisonfr 
should  have  done  it."  Under  this  difficulty, 
dean  Penny,  who  was  acquainted  with  tba 
archbishop  ef  Canterbury,  and  with  his  grace 
the  duke  of  Newcastle,  (to  whom  he  had  beea 
chaplain)  sent  in  to  the  regency,  and  begged  aa 
a  favour  to  speak  to  those  two  noble  lords ;  who 
were  pleased  to  come  out  to  tlie  dean,  who  thea 
told  them  what  the  Court  at  the  Old.Railey 
had  said ;  whereupon  their  ^^races  went  io, 
and  acquainted  the  regency  with  the  difficulty 
tbe  relatbns  were  in ;  upon  which  an  order 
was  made  for  hanging  him  in  chains,  and  Mr. 
Sharpe  came  out  and  told  them  of  it ;  but  said, 
it  was  inserted  therein.  That  it  was  on  th« 

Ktition  of  the  relations  of  the  deceased :  Antl 
all  was  executed  at  the  end  of  Catherine* 
street,  in  the  Strand,  on  Monday  Sept.  14, 
1741,  and  hanged  in  chains  at  Sheppanl's- 
Bush,  just  beyond  Kensington  Gravel-pits, 
on  the  Acton  road,  in  Middlesex.  Former 
Edition. 

With  the  account  given  in  the  text,  agreea 
Serjeant  Forster's  MS.  as  cited  by  Mr.  East, 
(Pleas  of  the  Crown)  c.  5,  §  136,  where  it  ia 
said  the  jiidjg^es  agreed  that  thia  sbouhl  be  tho 
sentence  or  judgment : 
*  That  you  be  taken  from  hence  to  the  prison 
from  whence  you  came,  and  that  you  be 
taken  from  thence  on  tlio  day  of 
instant  (or  next)  to  the  place  of  execution,  and 
that  you  be  there  hanged  by  tbe  neck  till  your 
body  be  dead,  and  that  your  body  when  dead 
be  taken  down,  and  be  dissected  and  anato* 
mized.* 
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525.  Tlie  Trial*  of  William  Owen,  Bookseller,  for  Pjinting  and 
Publishing  a  Libel,  intituled,  "  The  Case  of  Alexander  Mur- 
ray, esq.''  on  an  Information  tried  at  Guildhall^  London, 
Monday,  July  6,  before  the  Right  Hon.  the  Lord  Chief  Jus* 
tice  Lee  :  26  George  IL  a.  d.   17512. 


The  Hoate  of  Commmis,  on  Wednesday, 
November  20,  1751,  RetoWed,  That  the  hon. 
AfeiCApder  Miimy,  esq.,  who  on  the  Tith  day  of 
Febraary,  in  thelaat  session  of  parliament,  was, 
Ibr  dangeroos  and  feditioiis  practices,  in  viola* 
tion  and^contempt  of  the  aothorily  and  privi- 
le^  of  this  House,  and  of  the  freedom  of  elec- 
tions,  ordered  by  this  House  to  be  committed 
dose  prii^oner  to  his  majesty's  gaol  of  New- 
gate, and  was  also  at  the  same  time  ordereil  by 
this  ttonse,  to  be  brought  to  the  bar  thereof,  to 
receive  his  said  sentence  there  upon  ht»  knees ; 
««d  before  the  said  sentence  was  received  by 
liiffl,  did,  by  a  hiffh  and  most  dangerous  con- 
tempt in  him  of  the  authoritjr  and  privileges  of 
this  House,  and  by  persisting  in  the  same, 
•void  the  execution  of  the  said  sentence,  during 
the  remainder  of  the  said  session  of  parliament, 
be  now  committed  close  prisoner  to  his  ma- 
jesty's gaol  of  Newgate,  for  the  said  dangerous 
andT  seditious  practices,  in  violation  and  con- 
tempt of  the  authority  and  nrivileges  of  this 
Bouse,  and  of  the  freedom  or  elections. 

Ordered,  That  Mr.  Speaker  do  issue  his 
warrants  acoordioglr. 

Resolved,  That  toe  said  Alexander  Murray 
do  receive  the  said  sentence,  fur  his  now  being 
committed  close  prisoner  to  his  majesty's  gam 
of  Newgate,  at  the  bar  of  this  House,  upon  his 
knees. 

Ordered,  That  the  Serjeant  at  Arms  attend- 
ing this  House,  do  take  the  said  Alezaoder 
Murray  into  his  custody,  in  order  to  his  being 
brought  to  the  bar  of  this  House,  to  receive  the 
taid  sentence. 

A  complaint  being  made  to  the  llousi?,  of  a 

ginted  nimpbleC,  entitled,  **  Hie  Case  of  the 
on.  Alexander  Mmrray,  esq.  in  an  Appeal  to 
|he  People  of  Great  Britain  ;  more  particulariy 

*  Lord  ManstleM  (Nov.  16th  1784,)  in  deli- 
▼ering  the  ludgment  of  B.  R.  on  a  motion  for 
«  new  trial  in  the  Case  of  the  dean  of  St.  Asaph 
(see  it  in  this  Collection)  toys  that  this  report  is 
incorrect ;  but  he  does  not  specify  any  particu- 
lars of  incorrectness,  and  I  know  not  of  any 
better  published  report  of  the  case. 

**  July  6, 1752.  Owen  tried,  and  acquitted, 
for  publishing  Mr.  Murray's  Case.  This  is  the 
third  great  case,  where  the  juries  have  insisted 
on  judging  the  matter  of  law,  as  well  as  of  fact. 
The  first  waH  of  Btishell,  the  Quaker,  reported 
by  lord  chief  justice  Vaughan:  the  second, 
was  that  of  the  Bishops  in  the  reign  of  James 
the  2d."    Dodiogton's  Diary. 


the  Inhabitants  of  the  City  and  Liberty  of 
Westminster ;" 

The  said  Pamphlet  was  brodgfat  op  to  the 
table,  and  read. 

Resolved,  nem.  con.  That  the  said  Pamphlet 
is  an  impudent,  malicious,  scandalous,  and 
seditious  libel,  falsely  and  most  injuriously  re* 
fleeting  upon,  and  aspersing  the  proceedings 
of  this  House,  aud  tending  to  create  misappre* 
hensious  of  the  same  in  the  minda  of  the  pei^> 

e,  to  (he  dishonour  of  this  House,  and  in  vio* 
ou  of  tiie  prifile;(e  thereof. 

Resolvci!,  ncm.  con.  That  an  humble  Addrea 
be  presented  to  his  innjesty,  humUv  to  desire 
his  majesty,  that  he  will  be  graciofnlV  pleased 
to  give  directions  to  his  Attoniev  Ueuend  to 
prosecute  the  authors  or  author,  the  printers  or 
printer,  anil  the  publishers  or  publisher,  of  Uit 
said  scandalous  libel,  in  order  that  they  may  be 
brouflfht  to  coodign  punishment  for  the  same. 

Ordered,  That  the  said  Address  be  presented 
to  his  msjes'y,  by  such  members  of  this  Hons^ 
as  are  of  his  majesty's  most  honourable  privy 
council. 

The  day  following.  Mr.  Comptroller  reported 
to  the  House,  that  their  Address  of  yesterday 
had  been  presented  to  his  majesty,  aud  that  his 
majesty  had  commanded  him  to  acquaint  th# 
House,  that  he  had  given  direciious  accord- 
ingly. 

Accordingly  he  was  tried  on  the  following 
Information,  July  6,  1752.* 

Of  MkhaelnnaB  Term,  in  tlie  2oth  Year  of 
Iking  George  the  2nd. 

London,  Be  it  remembered,  That  sir  Dudle^ 
Ryder,  kuight,  attorney  general  of  our  preaein 
sovereign  lord  the  king,  who  for  our  said  pre- 
sent sovereigi^  lord  the  king  in  this  behalf  pro- 
secuteth,  in  his  proper  person  Cometh  here  into 
the  Court  of  our  said  present  sovereign  lord  the 
king,  before  the  king  nimself  at  IVestminstef, 
on  Wednesday  next  aHer  three  weeks  from  the 
feast  day  of  St.  M  ichael  in  this  same  term,  and  fit 
our  said  present  sovereign  lord  the  king,giveth 
the  Court  here  to  understand  and  be  informed, 
that  John  Owen,*  late  of  London,  bookseller, 

*  Memorandum.  He  is  called  all  the  way  in 
the  information  John  Owen,  whereas  his  name 
is  William  Owen.  His  counsel  at  the  trial 
took  no  notice  of  the  misnomer,  intending  if  he 
had  been  found  truilty  (as  I  am  informed)  to 
have  moved  this  misnomer  in  arrest  of  judg- 
ment.   Furuier  Edition, 
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beiug  a  wiekad,  seditiouf,  aod  ill-disposed  per- 
800,  and  ha? ing  no  regard  for  the  laws  of  ibis 
xealm,  nor  for  the  puUic  peaee  and  tranquillity 
Qf  this  Icioffdom,  and  well  knowing  that  one 
Alexander  Murray,  late  of  the  parish  of  St. 
Geoive,  Hanover -square,  in  the  county  of 

Kidoleeex,  esquire,  had  been  most  justly  and 
lerredly  comaoitted  to  his  majesty's  gaol  of 
Newgate,  in  the  city  of  London,  by  virtue  of 
an  order  of  the  honourable  House  of  Commons 
of  this  kingdom  then  assembled  in  parliament, 
t^r  a  most  gross  and  flagrant  misbehaviour  aad 
ooBtempt  committed  by  him  the  said  Alexander 
Murray,  against  the  said  House,  in  refusing  to 
submit  to  the  rules  and  orders  of  the  said 
House,  and  for  acting  in  open  defiance  of  the 
aiithorit^  of  the  said  House;  but  most  uulaw- 
nkWfy  wickedly,  and  maliciously,  devising,  con« 
Viving,  and  intending  to  asperse,  scandalize, 
and  vilify  the  whole  body  of  the  Commons  of 
this  kingdom  in  parliament  assembled,  and 
most  wickedly  and  audaciously  to  represent 
their  proceedings  in  parliament  as  cruel,  arbi- 
trary, and  oppressive ;  and  to  make  it  be  be- 
lieved and  thoughtj  as  if  the  Commons  in  |»ar- 
Kament  assembled  were  a  roost  wicke<i,  base, 
and  degenerate  set  of  persons,  and  had  acted  in 
their  legislative  capacity  in  open  violation  of 
the  constitotiou  of  this  kingdom,  and  had  most 
daringly  ^prostituted  their  power,  and  acted  in 
defiance  of  those  laws  which  had  been  made 
and  provided  for  the  security  and  welfare  of 
the  subjects  of  this  kinsrdom  ;  and  also  most 
unlawfully,  wickedly,  and  audaciously  to  re- 
present the  said  House  of  Commons  as  a  court 
of  inquisition ;  and  most  impudently  id  insi- 
nuate, as  if  the  commitnient  of  tlie  said  Alex- 
aader  Murray  to  his  majesty's  said  gaol  of 
Newgate  was  founded  in  violence  and  oppres- 
aion,  and  by  that  means  to  arraign  the  public 
justice  and  proceedings  of  tlie  said  House,  and 
to  bring  all  the  Commons  of  this  kingdom  in 
|»arliaiiient  assembled  into  an  ill  and  iMui  opi- 
woo,  and  into  the  utmost  hatred  and  contempt^ 
svith  all  the  subjects  of  this  kingdom  ;  and  to 
VMse,  excite,  and  create  most  groundless  and 
mireasooable  fears  and  apprehensions  in  the 
minds  of  all  the  said  subjects,  as  if  the  rights 
|Md  liberties  of  all  the  subjects  of  this  kingdom, 
and  the  very  constitution  of  the  kingdom  itself, 
were  in  the  utmost  peril  and  danger  of  being 
totally  subverted  and  overturned,  from  an  ex- 
oeetpive  and  wanton  exercise  of  power  claimed 
by  the  said  Commons ;  and  thereby  to  move, 
incite,  and  stir  up  all  the  subjects  of  this  king* 
don  in  a  most  unwarrantable  manner  to  vindi* 
Dite,  maintain,  and  assert  their  said  rights  and 
filKrtiet,  without  the  least  reason,  coU)ur,  or 
iprelenee  for  tl)e  same ;  and  also  by  that  means 
10  molest  and  disturb  tbe  happy  state,  and  the 
pi^Uic  peace  and  tranquillity  of  this  kiugdom, 
«t  present  so  firmly  and  well  establislied  under 
Ibe  mild  and  gentle  government  and  adminis- 
tmlbo  of  our  said  present  sovereio^n  lord  the 
iui^ ;  upon  the  39lh  day  of  June,  in  the  S5th 
y tar  of  th^  reign  of  our  said  present  sovereign 
Mt  Ofttrgi  m  Ai<l»  h  ^  gJ^MC  of  Uod|  of 


Great  Britain,  France  and  Ireland,  king,  dev 
fender  of  the  faith,  and  so  forth,  with  force  and 
arms  at  London  aforesaid,  Tthat  is  to  sa^)  at  the 
parish  of  St.  Duostan  in  the  West,  within  the 
ward  of  Farringdon  Without,  in  Loqdon  aforor 
said,  a  certain  wicked,  false,  scandalous,  sedjv 
tioos,  and  malicious  libel,  entitled,  *  The  Caso 

*  of  the  Hon.  Alexander  Murray,  esq.  (meaning 

*  the  said  Alexander  Murray,  esq.  herein  abovev 

*  mentioned,)  in  an  Appeal  to  the  people  of 
'  Great  Britain ;  more  particularly,  the  inhav 

*  bitants  of  the  city  and  liberty  of  Westmip* 

*  ster ;''  did  most  unlawfully,  wickedly,  sedi« 
tiously,  and  maliciously  print  and  publish,  and 
did  cause  and  procure  to  be  printed  and  pub* 
lished  :  in  which  said  libel,  of  and  concerning 
the  House  of  Commons  of  this  kingdom  in 
parliament  assembled,  and  also  of  and  concern^ 
ing  the  said  Alexander  Murray,  are  contained 
(amongst  other  things)  divers  wicked,  fa^Oi 
feigned,  scandalous,  seditious,  and  malicioua 
matters,  (that  is  to  sa^)  in  ono  part  thereof  ac» 
cording  to  the  tenor  t(4k>wiog,  (to  wit)  *  Whatr 

*  ever  air  of  importance  a  person  may  ap|iear  to 

*  assume  by  tlunkiog  his  particular  hardsbipa 

*  a  propef  object  ol  the  public  attentk>n ;  yet 

*  there  are  iustances,  wherein  the  public  ao4 

*  private  interests  are  so  intimately  connected^ 

*  that  to  let  the  latter  pass  unnoticed,  would 

*  imply   a   tacit  resignation    of  the  former* 

*  Upon  this  principle,  the  case  of  Mr.  Murray 

*  (meaning  tne  said  Alexander  i^urray)  ai#y« 

*  without  any  imputation  of  vanity,  be  deemed 

*  worthy  the  consideration  of  his  fellow -sab* 

*  jects  (meaning  tbe  subjects  of  this  kiogdoin) ; 

<  for  though  he  alone  may,  hitherto,  have  fek 
( the  weight  of  the  punishment,  it  is  not  known 

<  how  soon  they  may  experience  the  fatal  efl'ecta 
« of  the  precedent,^-a  precedent  founded  on 
( the  most  open  ? iolation  of  the  constitution^ 

*  the  most  dariug  prostitution  of  power,  and  in 

<  defiance  of  those  laws  providecl  for  the  seci»- 
(  rity  and  welfiire  of  a  free  people  (ag^n  mean^ 

<  ing  the  subjects  of  this  kingclom).    But  w  hat 

<  renders  this  appeal,  from  a  sentence  of  the  re» 

*  presentatives,  (meaning  tbe  said  order  *  of 

*  this  kingdom  so  assembled  in  parliament  as 

<  aforesaid,  by  virtue  of  which  he  tbe  said 
(  Alexander  Murray  was  so  committed  to  his 

<  majesty's  said  gaol  of  Newgate  as  aforesaid, 

<  for  the  reasons  aforesaid)  to  the  candid  judg* 

*  ment  of  their  constituents  (meaning  the  sub* 

*  jects  of  this  kingdom  having  a  right  to  tola 
( in  the  election  of  members  to  serve  in  tim 

*  parliament  of  tliis  kingdom)  still  more  necea* 

<  sary,  is  the  peculiar  industry  that  has  been 

*  practised,  to  impose  upon  tlie  public  a  falsa 

*  representation  of  the  offence,  (meaning  tho 

*  said  mittbehaviour  and  contempt  for  which  hn 

*  the  said  Alexander  Murray  was  so  committed 

*  as  aforesaid)  in  order,  if  possible,  to  justify  thn 

<  unexampled   barbarity  of   the  prosecution : 

<  for  whatever  may  have  been  tbe  prttenoe 

*  CI.  Whether  it  shoukl  not  be  '<  the  said 
order  oi*  the  House  of  ComnuNis  of  tUia  king** 
dom/'  ^c,    Former  Editwiu 
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*  of  vindicatiiig  the  boooor  and  dignity  of  a 
'  particular  bouse,  (meaning   the    House  of 

*  ComiDona  of  this  kingdom  ao  assembled 
'  in  parliament  as  afdresaid)  it  will  \f\o  pbun- 

*  \y  appear,  that  gn^ter  regard  has  been 
'  had  to  support  the  private  pique  and  personal 
'  resentment  of  a  certain  turbulent  statesman ; 

*  whose  ambition  impatient  of  controul,  and 

*  whose  avarice  abhorrent  of  ezpence,  deter - 

*  minetl  bim  to  offer  up  some  exemplary  sacri* 

*  fice  tu  his  devoted  thousands,  and  an  impious 

*  opposition  to  bis  all-sovereign  command : — 
ind  in  another  part  thereof,  according  to  the 
enor  following,  (to  wit)  '  The  inhabitants  of 

Westminster,  alarmed  at  the  unconstitutional 
proceedings  carried  on  during  the  late  elec- 
tion (meaning  the  ktc  election  of  a  member 
to  serve  in  the  present  parliament  of  this 
kingdom  for  the  city  and  liberty  of  Westinto- 
ster,  in  the  said  county  of  Middlesex),  and 
exasperated  to  find  a  representative  imposed 
on  them  by  the  dictatorial  authority  of  one  man 
in  opposition  to  a  scrutinized  majonty,  had 
recourse  to  the  House  of  Commotis  (meaning 
the  House  of  Commons  of  this  kingdom  then 
assembled  in  parliament),  flattering  them- 
selves that  au^st  assembly  would  vindicate 
their  invaded  rights  and  liberties,  nor  suffer 
the  invadera  to  escape  with  impunity ;  ac- 
cordingly a  petition  ^meaning  a  petition  of 
the  burgesses  and  iuhabitaots  of  the  said  city 
and  liberty)  was  presented,  complaining  of  a 
false  return  (meaning  the  return  of  the  mem- 
ber at  the  said  electiou  to  serve  in  the  present 
parliament  of  this  kiof^dom  for  the  said  city 

and  libertv). ^The  D—1  Faction,  conscious 

of  their  illegal  practices,  and  apprehending  a 
detection  of  them  would  inevitably  be  the 
consequence  of  a  free  inquiry  into  the  merits  of 
the  election,  (again  meanine  the  said  election 
of  a  member  to  serve  in  the  present  parlia- 
ment of  this  kingdom  for  the  said  city  and 
libarty)  determined  at  all  events  to  put  a  stop 
to  the  prosecution  uf  it  (meaning  the  said  pe- 
tition) ;  and,  in  order  to  strike  the  petitioners 
with  terror,  prevailed  on  their  trusty  friend 
the  high- bailiff  ^meaning  one  Peter  Leigh, 
esq.  thetlieu  high- bailiff  of  the  said  city  and 
liberty,  who  was  the  proper  returning  officer 
at  the  said  election),  to  assume  the  laudable 
character  of  informer,  and  complain  of  some 
high  crimes  and  misdemeanours  committed 
against  his  sacred  person  ;  but  the  more  effec- 
tually to  snsH-er  the  purpose,  took  especial 
care  that  the  objects  of  this  complaint  should 
be  some  principal  witnesses  in  support  of  the 
petition  (again  meaning  the  said  petition  of  the 
said  burgesses  and  iniiabitants  of  the  city  and 
liberty  aforesaid,  against  the  said  return  so 
niade  as  aforesaid).  However,  as  the  accusa- 
tion against  the  high- bailiff  (again  meaning 
tnes  aid  Peter  Leigh,  then  high-baiiiff  of  the 
said  city  and  liiierty)  was  antecedent  to  his 
complaint,  it  was  thought,  in  point  of  regu- 
larity and  justice,  that  the  consideration  of  the 
latttfr  should  be  postponed  till  the  determina- 
tion of  the  former;   more  particolarly  as 


the  offences  alled^  to  bare  baea  cmiiBitle4 
against  this  magistrate,  (Agaia  meantDg  the 
said  Peter  l^eign)  most  Dceennrily  ■PPnr 
apon  hearing  the  merits  of  the  petHkm.  Thb 
bavin^^  produced  a  debate,  and  the  ft  r 

(meaning  Speaker,  that  ia  to  aaj,  meaniiif  the 
right  honourable  Arthur  Onaww,  eaq.  Ihea 
Speaker  of  the  Honse  of  Commons  of  tbio 
kmgdom),  being  called  npon  to  give  bia  opt- 
nion  in  point  of  form  and  order,  he  (affain 
meaning  the  aaid  Speaker)  dedareil,  &at, 
to  iN'gin  by  inquiry  into  the  complaint  of  tbe 
hi^- bailiff,  (a^ia  meaning  the  said  Peter 
Leign,  then  bigh-baitiffoftbesaid  city  md 
liberty  as  aforesaid)  was  not  only  contrary  to 
the  order  and  method  of  prooeedini;  in  that 
House  (again  meaning  the  aaid  House  af 
Commons),  but  of  every  otiier  court  ofiostioe, 
and  inconsistent  with  justice  itself.  Tboogh 
these  reasons  might  have  some  prevalence 
with  part  of  the  House  (again  meaning  tbe 
said  House  of  Commons  so  assembled  in  par- 
liament as  afbressid) ;  nevertheless  a  maiority 
determined,  that  the  high-bailifi^s  complaiuc 
(again  meaning  tbe  said  complaint  of  tbe  saiil 
Peter  Leigh,  then  high -bailiff  of  the  aakl 
city  and  liberty  as  aforesaid)  ahouki  be  first 
beard,  which,  if  not  sufficient  to  terrify  tbe 
petitioners  (again  meaning  the  said  borgemes 
and  inhabitants  of  tbe  said  city  and  liberly) 
from  their  pursuit  of  justice,  would  at  least 
produce  tbe  convenient  effect  (to  speak  m  tbe 
phrase  of  an  inferior  court^  of  sinking  some 
material  evidence.  Thua,  ny  a  kind  of  par- 
liamentary legerdemain,  tbe  accused  became 
the  accuser,  and  the  witness  had  the  morti- 
fication to  find  himself  conjured  into  tbe 
place  of  the  culprit.  Tliis  equitable  de- 
termination brought  Mr.  Murray  (again 
meaning  the  said  Alexander  Murray)  to  the 
bar  (meaning  the  bar  of  the  said  Hoose 
of  Commons  then  aasembled  in  parlia- 
ment as  aforesaid)  ;  where,  in  support  of  the 
grievous  charge  exhibited  against  him  by  tbe 
hi^-bailiff,  (again  meaning  the  said  l^er 
Leigh,  then  'high -bailiff  of  the  said  city  and 
liberty)  tbe  following  witnesses  were  pro* 
duced;  and  first,  Mr.  Baldwin  (deputy- 
bailifi)  and  his  son  appeared,  who  declareil 
That  Mr.  Murray  (again  meaning  the  said 
Alexander  Murray)  came  to  their  house,  and 
said,  that  he  was  resolved  that  tbe  high- 
bailiff  should  not  smuggle  an  election ;  and 
that  he  and  a  tbonsand  more  had  swore,  he 
(again  meaning  the  said  Peter  Leigh,  then 
high- bailiff  as  aforesaid)  should  make  the  de- 
claration in  the  middle  of  Covent-garden 
(meaning  Covent-garden  in  the  parish  of  St. 
Paul  Covent-garden.  in  tbe  aaid  county  of 
Middlesex,  and  within  the  city  and.lilierty 
aforesaid).  The  truth  of  the  former  part  of 
this  accusation  Mr.  Murray  (again  meaning 
the  said  Alexander  Murray)  was  ingenuous 
enough  to  confess; — and  indeed,  if  this 
s|>eetes  of  parliamentary  smuggling  waa 
found  necessary  to  be  encouraged  for  anj 
private  reasoBi  of  state,  ao  wonder  aa  actual 
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'  aUcmpt  to  prefent  it  sbould  be  deemed  cul- 

*  fieble  by  those  at  the  helm :  But  as  in  our 

*  days  this  canuot  ereo  be  supposed,  surely  the 
'  mere  saymg  a  man  should  uot  do  what  he 

*  ought  uot  to  do,  is  a  crime  of  locb  a  nature, 

*  to  which  DO  le^lators  have  evenvet  thought 

*  proper  of  aonexiug  a  peoally.     Wiih  respect 

*  to  the  other  part,  Mr.  Gascoigne,  and  Mr. 

*  Came  the  high -constable,  gentieraen  entirely 

*  disinterested,  testified,  that  they  were  pre- 
'  sent,  and  heard  the  former  words,  yet  they 

*  nerer  beard  the  latter  expression  ;  and  what 
'afibrded  the  strongest  presumptive  evidence 

<  against  such  a  declaration,  wsk,  that  it  evi- 

*  dently  appeared  no  such  purpose  was  ever 
« intended  to  be  executed ;  or  how  easy  would 

*  it  have  been  for  Mr.  Murmy  (again  meaning 

*  the  said  Alexander  Murray)  with  his  thousand 

<  volunteers,  to  have  secured  the  person  of  this 

<  magistrate,  (again  meaning  the  said  Peter 

<  Leigh,  then  bigh-bailifras  aforesaid)  when  he 

*  met  him  (again  meaning  the  said  Peter 
« Leigh)  going  to  the  hnstings  unsupported  by 

<  a  single  peace-officer  or  any  other  attendant  ? 

*  But  in  order  to  turn  the  scale  entirely  in  fa- 

*  vour  of  Mr.  Murray's  innocence,  the  high- 

<  bailiff  himself  was  candid  enough  to  acknow- 
« ledge  at  the  bar,  (again  meaning  the  bu*  of 
«  the  said  House  of  Commons  so  assembled  in 

*  parliament  as  aforesaid)  that  meeting  Mr. 

<  Murray  (again  meaning  the  said  Alexander 

<  Murray)  in  his  way  from  Baldwin's  to  the 

*  hustings,  upon  being  asked  the  question,  he 

*  (again  meaning  the  said  Peter  Leigh)  did 
« then  declare,  That  no  man  could  behave  with 

<  more  good  manners  towards  him  (sprain 
«  meaning  the  said  Peter  Leigh)   than  Mr. 

*  Murray  (again  meaning  the  said  Alexander 

*  Murray).     Behold  the  next  witness  coming 

<  forth    in    the    character    of  a  journeyman 

<  button- trimmer,  and  declaring.  That  he  saw 

<  Mr.  Murray  (again  meaning  the  said  Alex- 

<  ander  Murray,)  at  the  head  of  a  great  mob, 
f  who  meeting  a  chimney-sweeper  asked  him, 

*  Whom  he  was  for  ? — The  chimney-sweeper 

*  answering,  For  sir   George,  (meaning  sir 

*  George  Vandepot,  baronet,  then  a  catfdidate 
«  at  the  said  election  of  a  member  to  serve  in 
«  the  present  parliament  for  the  said  city  and 
4  liberty)  J!)lr.  Murray  (again  meaning  the  said 
«  Alexander  Murray)  replied,  Then  you  are 

*  an  honest  fellow,  but  lord  Trentham  (roean- 
«  ing  the  honourable  Granville  Leveson  Gower, 
«  esquire,  commonly  called  lord  viscount  Tren- 
« tharo,  the  other  candidate  at  the  said  election) 
«  and  the  high-bailiff  (again  meaning  the  said 
«  Peter  Lei^h,  then  high- bailiff  of  the  said 
«  citv  and  liberty  as  aforesaid)  are  two  great 
«  villains,  or  two  great  damned  villains  and 

*  rascals.  What  delectable  dialogue ! — £vi* 
$  deuce  how  suited  to  the  solemnity  of  a  sena- 
P  torial  inquiry ! — Must  not  the  people  (mean- 

*  iiig  the  people  of  this  kingdom)  entertain  the 
f  highest  opinion  of  their  legislative  deputies, 

*  (meaning  the  Commons  of  this  kingdom  in 
'•this  present  parliament  assembleo)  when 
f  thej  •••  them  strioiisly  attendiogi  avrihii 


*  erectis,  to  such  important  discoveries  ? — But 

*  unluckily,  had  this  heinous  article  of  aicusa« 

*  tion  the  sanction  of  truth  to  enforce  it,  \\  Iwt 
'  matter  does  it  afford  for  the  cognizance  of  this 
'judicature?   (meaning  the   said   House   of 

*  Commons   so   assembled   in   parliament  as 

*  aforesaid.)     Especially,  as  it  is  allowed  to 

*  have  passed  long  after  the  declaration  (roean- 
'  ing  tne  declaration  of  the  said  Peter  l^igh, 
'  the  said  high-bailiff,  by  which  the  said  Gran* 
'  ville    Leveson  Gower,    esquire,    commonly 

*  Called  lord  viscount  Trentham,  was  declared 
'  duly  elected  a  member  to  serve  in  the  present 

<  parliament  for  the  said  dty  and  libertv)  was 

*  made  f  Persuaded  1  am,  had  the  noU^  lord 
'himself  (again  meaning   the  said  Granville 

*  Leveson  Gower,  esquire,  commonly  called 

*  lord  viscount  Trentham)  given  the  .^east  credit 

<  to  it,  his  pimclilious  delicacy  in  point  of 

<  honour  would  have  expected  a  personal  ex- 
'  plication  from  the  author  of  so  scandalous  aa 

<  indignity ;  nor  is  it  to  be  imagined,  a  persoa 

*  (tgtan  meaning  the  said  Granville  LevesoD 

*  Gower,  esquire,  commonly  called  k>rd  viscount 

*  Trentham)  who  so  valiantly  manifested  bit 

*  heroism    in    a    late   French    aAir,    would 

*  meanly  buckle  on  the  armour  of  privilege, 

<  and  adopt  a  public  persecutioD  in  the  place 

*  of  a  private  resentment.  The  next  authority 
'  produced  was  that  of  a  tripe-man,  who  pase- 

*  ing  along  Henrietta- street,  at  the  same  time 

*  the  high-bailiff  was  [j^ing  to  the  Cross-Keys, 

<  beard  somebody  behind  him  say.  Is  there  no- 

*  body  will  knock  the  dog's  (meaning  the  aakl 

<  Peter  Leigh,  then  high-liailiff  as  aforesaid, 

*  his)  brains  out ;  when  clapping  the  hi^h- 
^  bailifTs  footman  on  the  shoulder,  he  told  him, 

*  That  is  lie  who  uttered  those  terrible  words, 

*  and  then  the  footman  informed  him  that  per* 
(  son's  name  was  Murray  (meaning  the  sakl 

<  Alexander  Murray).  What  a  Janus-headed 
'  witness  is  here!  who  from  hearing  words  ut- 

*  tered  behind  him  in  a  crowd,  could  identify 

*  the  person  who  spoke  them  ?  Did  his  ean 
*■  furnish  him  with  a  knowledge  of  the  personal 

*  figure  of  Mr.  Murray,  whom  he  does  not 

*  pretend  to  know  before  the  footman's  infor- 

*  roation  ?  Or  what  kind  of  inspiration  enabled 

*  him  to   discover,  that  the  particular  dog>s 

*  brains  meant  by  this  exclamation  belonged  to 

*  the  high-bailiff?  But  were  it  possible  to  pay 
^  any  regard  to  such  inconsistent  evidence,  stilt 

<  the  commission  uf  this  horrid  offence  must 

*  have  been  at  least  two  hours  afler  all  business 

*  relating  to  the  sancium  tanctarum  of  St.  Ste- 

*  phen's  chapel  was  finished ;  consequently  sub- 

*  ject  to  the  notice  of  some  less  sacred  tribunal.^- 

*  However  ridiculous  the  matter  contained  in 

*  these  two  last  articles  of  impeachment  may 
'  appear,  it  cannot  be  denied,  but  that  it  must 

*  have  received  a  very  notable  weight  of  autho- 

<  rity  from  the  eminent  characters  of  the  wit- 
'  nesses,  who  from  their  situation  in  life  must 

*  be  concluded  to  have  understandings  not  to 

*  be  imposed  upon,  and  principhis  of  honour 

*  not  to  be  violated.  What  then  will  it  avail  the 
'  cause  of  Mr,  Bforray  with  tha  public,  aay 
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*  more  than  wiih  the  Senttft,  (agaio  meaninff 

*  tUe  said  ll<Hiie  of  ConiDOua  lo  aatcmblcS 

*  io  parliMneot  at  aforawifl)  to  oppoM  Iho  ud- 

*  quettiooable  teitiiiiony  of  oar  bauoo-triiDiner 

*  and  tripe-maB,  with  that  of  a  noble  lord,  an 

*  honourable  barencl«  and  a  worthy  barrister  ? 

*  Nevertlielcfli,  as  the  same  conTinang  moti? es 
'  ofcoodemnatioB  may  not  possibly  influence  the 

*  rerdict  without  doors,  I  shall  take  the  liberty 
^  to  produce  the  authoritf  of  lord  Carpenter, 
'  who  was  pleased  to  declare  at  the  bar,  (again 

*  roeanbig  the  ssid  bar  of  the  said  House  of 
'  Commons  so  assembled  in  parliament  as  afore- 

*  ssid)  that  his  lordidiipand  Mr.  Murray  (again 

*  meouing  the  said  Alexander  Murray)  were 

*  together  from  tlie  time  the  declaration  (again 

*  meaning  the  saiil  declaration  of  the  ssid  Peter 

*  Leigh,  the  said  high  bailiff,  by  which  the 
'said  Granville  Leveson  Gower,  e«q.,  com- 

*  monly  called  lord  Tiscouul  Trentham,  was 
>  deebured  duly  elected  ss  aforesaid)  was  made 

*  till  diuner ;  that  tliey  were  in  Bedford -street, 

*  where  this  great  mob  was,  by  the  button- 

*  trimmer,  said  to  be  assembled,  but  he  never 

*  beard  Mr.  Murray  (agaia  meaning  tlie  said 

*  Alexander  Murray)  say  any  thing  scurrilous 
'  of  loid  Trentham  (again  meaning  the  ssid 

<  Granville  Leveson  Gower,  esq.,  commonly 
'  called  lord  viscount  Trentham)  to  a  cfaimnev- 
'  sweeper,  or  any  other  person  whatever,  ilis 
■'  lordship  lartber  said,  that  be  was  arm -hi- 

*  arm  with  Mr.  Murray  (again  meaning  the 

*  said  Alexander  Murray)  when  the  high  •bailiff 

*  passed  close  by  them  through  the  church- 
'  yard  to  the  Cross -Keys,  (meaning  the  said 

*  Uvero,  commonly  called  or  known  by  the 

*  name  of  the  Cross-Keys  tavern)  which  was 

<  near  two  hours  aHer  the  declaration,  (again 

*  meauing  the  said  declaration  so  made  by  the 
« said  PMer  Leigh,  the  said  high-bailiff  as  afore- 
«  said)  but  that  he  never  heard  Mr.  Murray 

*  utter  the  exclamation  laid  to  his  charge  by 
'  the  tripe-man ;  and  that  if  he  had  made  uae 

*  of  an  V  such  expressions,  he  apprehended  they 

*  could  not  have  passed  unnoticed  by  him ; 
'  that  so  far  from  incitin|flf  the  people  to  knock 

<  the  high-bailiff's  (agam  meaning  the  said 

<  Peter   Leigh,  then  high  bailiff  of  the  said 

*  city  and  liberty  as  aforesaid,  his)  brains  out, 
•his  lonlship  declared,   Mr.  Murray  (again 

*  meaning  the  said  Alexander  Murray)  advised 

*  them,  to  leave  biro  (again  meaning  the  said 
^  Peter  Leigh)  to  the  remorse  of  his  own  oon- 

*  science ;  assuring  them,  that  wouM  be  a  more 

*  severe  punishment  than  any  they  couM  in- 
«  flict.    Kir  John  Tyrrell  and  Mr.  Gsscoigne, 

*  who  were  likewise  close  by  lord  Carpenter 
'  and  Mr.  Murray  (again  meaning  the  said 

<  Alexander  Murray)    when    the    high-bailiff 

*  pased  fnim  the  church  to  the  tavern,  were 

*  called  to  corroborate  this  evidence ;  which, 

<  in  an  assembly  where  most  of  its  members 

*  were  so  well  acquainted  with  his  lordship's 

<  veracity  and  honour,  may  seem  an  act  of 

*  supererogation.     In  the  course  of  this  exa- 

*  mioation,  lord  Carpenter  having  said,  tliat  lie 

*  and  Mr.  Murray  wen  together  all  tbt  tiaoi 


from  the  declaratioD  till  dinner,  and  fir  John 
Tvrrell  being  asked,  if  bw  lordship  waa  with 
Mr.  Murray  when  he  first  saw  him,  ^mI  an* 
awering  he  lelieTed  Ml,  one  of  the  nembera 

aieanrng  ooe  of  tbt  memberB  of  the  said 
ouae  St  Commoan  so  aasambled  in  ptrlia« 
ment  as  afcreiaid)  (reaiarkable  for  his  insn« 

Crable  modesty)  exulted  on  his  sagacity,  Iq 
vmg,  as  ha  imagined,  detected  a  notorioua 
contradiction  in  IIm  evidieiice ;  but  when  it  is 
considered  that  air  John  Tyrrell  never  saw 
lord  Carpenter  till  that  day,  it  will  require  no 
great  stretch  of  credulity,  to  believe  that  sic 
John  might  talk  a  minute  or  two  with  Mr. 
Murray  in  a  orowd,  without  particularly  re* 
oaarking  a  person  who  was  with  him,  and 
who  at  that  time  was  an,  absolute  atraaget 
to  him.  Lo !  from  this  mountain  of  con<« 
tradiction,  ruiicului  mui  nmtcitur ;  which 
however,  was  scandalously  urged  as  suffix 
cient  to  invalidate  the  testimony  of  two  such 
honourable  persons!  To  what  pitiful  shifta 
must  this  faction  be  reduced,  whc»  obliged  lo 
have  recourse  to  a  quibble,  the  mo«t  ooo- 
temptible  legal  petty  logger  wouki  blush  to  ha 
guilty  of?  The  resson  of  tord  Carpenter's 
and  &Ir.  Murray's  staying  so  long  was,  to  use 
their  endeavours  to  prevent  any  insult  being 
offered  to  the  high  Miliff ;  not  perhsps  out  A 
any  regard  to  the  extraordinary  merits  of  that 
worthy  gentleman,  but  being  sensible  that 
they  should  be  made  tlie  victims  to  expiata 
any  unlucky  acckient  that  might  happen; 
and  that  this  apprehension  was  not  ill-ground- 
ed,  evidently  appears  from  the  fate  of  Mr. 
Murray,  even  when  no  accident  happened  at 
all.  Mow  appears  the  celebrated  Mr.  Pond, 
who  is  to  gi/e  the  coup  de  grace. — Hear 
him  then  aUrm  the  House  (again  meaning 
the  said  House  of  Commons  so  af»sembled  in 

Krliament  as  aforesaid)  by  declaring,  Thai 
\  beard  Mr.  Murray  say  in  the  Mount  coffee- 
house  some  dajrs  after  the  declaration  (again 
meaning  the  said  declaration  so  msde  by  the 
saki  Peter  Leigh,  the  said  hi^h- bailiff  as 
aforesaid)  was  made,  that  if  his  advkse  had 
been  taken,  and  the  rails  of  the  portico  cot 
down,  the  high- bailiff  (again  meaoiug  the 
said  Peter  Leigh,  then  high- bailiff  of  the 
said  city  and  likertv  as  aforesaid)  durst  nut 
have  returned  lord  TVeniham.  Heavy  charge! 
Nor  can  the  truth  of  it  admit  of  any  dispute, 
when  authenticated  by  the  declaration  of  so 
worthy  a  perMu,  honoured  with  the  oonfU 
dence  of  the  highest-born  gamblers,  and  oon* 
slantly  employed  by  them  in  the  oommeoda* 
ble  quahty  of  bet-broker ;  nay,  who  during 
the  time  of  the  election  (meaning  the  aaid 
late  eleotioa  of  a  member  to  aerve  in  the 
present  pariiament  of  this  kingdom  for  the 
said  city  and  liberty)  is  said  to  have  very 
industriously  exercised  his  protession,  by 
laying  considerable  sums  lor  the  noble  can- 
«hdate  himself  on  the  event  of  his  retina 
(meaning  his  return  as  a  member  lo  serve 
in  the  present  ^rliameot  of  this  kingdom  ) 
Bit  bow  atracitiia  tba  nMlar  coBtamed  in 
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tliit  aecmadon !  to  tuppote  (so  long  after)  tbat 
to  have  happened  which  did  not  iMppen,  eer- 
taioly  jastifies  the  extremitj  of  pooitfanieDtf  as 
the  supposition  of  a  fact  iadoubUesa  inorecri<* 
miaal  than  the  execution  of  it.  ^ad  tlie  iron 
rails  heen  out  down,  what  ought  to  have  been 
the  consequence  ?  Mr.  Murray  ought  to  have 
been  punished.  But  the  iron  raite  were  not 
cot  down;  what  is^the  consequence?  Mr. 
Murray  (again  meaning  the  said  Alexander 
Murray)  is  punished.  Excellent  reasoning ! 
righteous  'determination !  Could  the  bare  in- 
timation that  he  was  tlie  adnser  of  such  a 
curiotts  stratagem  be  sofficient  to  condemn 
him  (again  meaning  th^  said  Alexander  Mur- 
ray,) when  it  does  not  appear  that  be  ever 
actually  gave  this  advice  to  any  person  what- 
ever, or  that  the  least  attempt  was  made  in 
consequence  of  it  f  Who  knows  not  that  an 
overt-act  is  required  to  the  conviction  of  a 
oeraon  fox  high -treason  against  the  king 
nimself  P  Yet  l^hold !  no  such  legal  nicety 
is  thought  necessary  to  constitute  a  /^eto  ma- 
J€iU$  against  the  honourable  house  (again 
moaning  the  said  House  of  Commons  so  as- 
aemUed  in  parliament  as  aforesaid.)  It  is 
obaervable  throughout  the  whole  course  of 
the  eviiloBoe,  that  not  so  much  as  any  one 
met  whatever  is  pretended  to  have  been  com- 
<nilled  by  Mr.  Murray,  not  even  any  oral 
offence,  (except  that  at  Baldwin's,  with 
whioh  the  high -bailiff  (again  meaning  the 
said  Betor  Leigh,  then  hi^h-bailiff  of  the  said 
city  nnd  liberty  as -aforesaid)  was  not,4ill  long 
alW,  acquainted)  which  was  not  subsequent 
to  Ibe  declaration.  How  then  cooM  the  re- 
torning  officer  (again  meaning  the  said  Peter 
Lcigti)  produce  it  in  support  of  a  chaige, 
ibttMled  on  delaying  the  election,  .  (again 
■aoaniog  the  aaid  electioa  of  a  member  to  serve 
tn  the  present  parliament  of  this  kingdom  ibr 
'the  #aid  city  and  liberty)  by  dbstmcting  him 
in  the  executioa  of  bm  office?  (meaning  the 
4>ffiee  of  the  said  Peter  Leigh  as  high-bailiff 
4»f  the  saul  city  and  liberty.)  Did  he  (again 
«ieaning  the  said  Peter  Leigh)  cunningly  dts- 
oover  <mtrttctions  after  the  completion  of  his 
4aty,  which  he  was  not  sensible  of  during  the 
•kerciseofit?  Or  by  what  kind  of  logic  does 
H  follow,  that  the  treasonable  words  against 
the  noble  lord's  honour,  the  terrifying  excla- 
mation against  the  high-bailiff  *sbnins,  or  the 
caffee-houee  supposition  concerning  the.rafls, 
oonld  occasion  this  criminal  delay  in  the  elec-> 
tion  (again  meaning  the  aaid  election  of  a 
Qiember  to  serve  in  the  present  parliament  of 
this  kingdom  for  the  said  dty  and  liberty,) 
when  all  must  have  happened  long  after  the 
ar^^itrary  iiat  had  |»assed  the  hallowed  lip«  of 
onr  member- making  magistrate?  Such  is  the 
^diarge,  and  euoh  is  the  proof  of  it,  that  in- 
dnoed  the  protectors  of  British  liberty  (again 
meaning  the  said  House  of  Commons  so  as- 
nembled  in  parliament  as  aforesaid)  to  con- 
demn a  British  subject  (again  meaning  the 
aakt  Alexander  Murray)  to  close  oonfinement 
in  m  •foathaome  prison,  appropriated  ftir  the 


reception  of  thieves  and  murderers,  with  every 
other  species  ol'  the  meanest  and  most  profli- 
gate offemlers.  But  even  this  severe  exertion 
of  power  waa  deemed  too  favourable,  and 
must  be  embittered  by  the  additional  cruelty 
of  some  still  more  mortifying  circomstances. 
Mr.  Murray  (again  meaning  the  said  Alex-* 
ander  Murray)  must  receive  this  bard  aen- 
tence  (meaning  the  order  of  the  saki  House 
of  Commons  so  assembled  in  parliament  as 
aforesaid,  by  virtue  of  whidi  he  the  said 
Alexander  Murray  was  so  committed  and  sent 
to  his  ms|esty'8  said  gaol  of  Newgate  as 
aforesaid)  upon  his  knees.  Though  bis  reso- 
lution might  enable  him  to  support  the  former 
part  of  the  judgmen^  (tgim  meaning  the 
order  aAmesaid)  his  spirit  would  by  no  means 
suffer  him  to  pay  a  slavish  submission  to  the 
latier ;  for  had  this  reverential  token  of  sub« 
mission  been  made  the  price  of  his  acquittal^ 
he  would  have  thought  the  penalty  at  leuft 
equalled  the  degree  of  his  gnilt ;  much  less 
coald  he  think  of  making  ao  bumble  an  ac<* 
knoH  ledgment  of  so  extraordinary  a  condom* 
nation.  However,  this  refusal  being  held  a 
high  insult  on  4he  dignity  of  the  house  (again 
meaning  the  said  House  of  Commons  so  as- 
sembled in  parhamenl  as  aforesaid,)  a  fresh 
article  of  pains  and  penalties  was  invented, 
and  the  nae  of  pen,  ink,  and  paper  prohibited  | 
which,  though  in  cases  of^  conspiracy  and 
treason,  had  been  practised  by  way  of  precan* 
tion,  was  seldom  known  to  have  been  mflicted 

-by  wa^  nf  pnniabment.  The  D 1  Faction^ 

fmding  the  vepgeanoe  they  had  procured  far 
from  being  justified  by  the  sense  of  the  pub- 
lic, industriously  endeavoured  to  propagate 
an  erroneoua  belief,  that  the  severity  pro- 
ceeded merely  from  BIr.  Murray's  obsttnaeyf 
when  on  the  fiu»  of  the  proceedings  it  ap* 
pears,  that  every  part  of  this  tremeawHis  sen- 
tence (again  meaning  the  ovder  aforeaaid) 
except  what  rehitea  to  pen,  ink,  and  paper^ 
was  reaolved  two  hours  befbre  it  could  possi- 
bly be  known  that  Mr.  Murray  (again  mean* 
ing  the  said  Alexander  Murray)  woidd  be 
guilty  of  ao  sacrilegious  n  contumacy,  aa  to 
refuse  knee- worship  to  the  assumed  divinity 
of  bis  jodges  (again  meaning  the  Commons 
of  this  kiii^lom  so  assembled  in  parliament  as 
aforesaid.)  While  Mr.  Mnrray  (again  mean- 
ing the  said  Alexander  Momy)  (in  custody 
of  a  messenger)  waited  the  determination  oif 
the  House,  (again  meaning  the  aakl  House  of 
Commons  so  assembled  in  parliament  aaafor^ 
aaki).8ome  friends  eame  to  him,  and,  with  a 
generoos  concern,  acquainted  bim  with  the 
former  part  of  hif«  judgment  (again  meaning 
the  order  aforesaid :)  And  though  he  (again 
meaning  the  said  Alexander  Murrav)  roiglit 
possibly  entertain  some  reliance  on  the  eijuity 
of  those  (agaiu  meaning  the  Commons  ot  this 
kiniftlom  so  assembled  in  parliament  asalbre- 
aaid)  who  were  chosen  by  the  people  {mean- 
ing the  people  of  this  kingdom,  having  a  right 
to  vote  in  the  nlectlon  of  members  to  serve  in 
the  parliament  of  this  kingdom)  to  dttod 
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*  their  liberties  and  properties ;  yet  he  iras  the 

<  less  surpriied,  havini^  been  iBrornied,  that  bis 

*  fate  waa  determined  some  weeks  before  at 

*  ^Vhite's ;  where  very  large  sums  had  been 

*  laid  upon  his  eommltmeni,  (meaning  his  the 

*  said  Alexander  llurray*s  commitmeol  to  bis 

*  majesty's  said  gaol  of  Newgate  as  aforesaid) 

*  and  was  advised  to  fly  his  country,  in  order  to 
«  e? sde  the  fury  of  these  sporting  legislators^ 
«  who  it  was  apprehended  might  not  pay  the 

<  most  conscientious  regard   to   their   public 

<  trust,  when  placed  in  competition  with  their 

*  prif ate  advantage.  With  what  indignation 
«  must  this  sentence  inspire  ever^  reader,  who 

<  has  imbibed  the  least  spark  of  public  apirit! 

<  And  how  much  more  will   he  be  alarmed 

<  when  acquainted  with  tlie  ranooroua  exeou- 
« lion  of  il !  Let  us  then  attend  this  injured  gen- 
« tieman  (again  meaning  the  said  Alexander 
«  Murrar)  to  his  dungeon ;  at  which  arriving  at 

*  about  four  o'clock  m  the  mominiTi  the  6th 

*  day  of  February,  notwithstanding  he  had 

*  been  ill  for  sevend  day^  before,  he  was  con- 

*  ducted  into  a  room,  (meaning  a  mom  in  his 
«  ni&jfsty's  said  gaol  of  Newgate)  the  windows 
«  of  which  were  shattered,  and  the  walls  plenti- 

*  fully  bedewed  with  moisture  proceeding  from 
« the  unwholesome  situation  of  the  pla^,  and 

<  not  having  had  an  unhappy  tenant  in  it  during 
^  some  jears.   These  uncalutary  circumstances 

*  soon  mcreased  his  indisposition,  and,  the  third 

*  day,  brought  on  a  violent  frver.    Mr.  ftlurray 

<  (again  meaning  the  said  Alexander  Morray) 

*  aent  the  person  who  looks  after  the  convicts 

*  (and  was  likewise  the  only  at^endsnt  allowed) 

*  to  procure  him  (again  meaning  the  said  Alex- 

<  ander  Murray)  the  assistance  of  an  apothecary 

*  or  surgeon ;    but  this  benefit,  which  wsis 

*  never  refused  the  most  ds«ritious  offender,  was 

<  not  to  be  indulged  him.    Mr.  Akerman  (mean* 

*  ing  one  Richard  Akerman,  keeper  of  his  nia- 

*  jesty'M  said  gaol  of  Newgate)  pleade<l  the 

<  peremptory  orders  he  had  received  from  the 

*  House  (again  meanincr  the  said  fiouce  of 

*  Commons   so   assembled  in  parliament   as 

*  aforesaid)  in  excuse  of  his  refusal :'— and  in 
anotlier  part  thereof  according  to  the  tenor 
following,  (to  wit,)  *  Ten  weeks  did  Mr.  Mur- 
ray (again  meaning  the  said  Alexander  Mur- 
ray) support  this  rigorous  treatment,  debarred 
the  sight  of  any  face  he  had  ever  seen  before, 
except  that  of  his  doctor's,  while  (though  in 
this  condition)  treble  doors  were  thoutrht  ue- 
cessory  to  secure  him,  the  numerous  locks 
and  bolts  of  which  furnished  a  sound,  not 
much  lets  entertaining  than  would  have 
seemed  that  of  his  passing  bell.  Almut  the 
middle  of  April,  Mr.  Murray  (again  meaning 
the  ssid  Alexander  Murray)  wss  again  seized 
in  such  a  manner,  that  his  attendant,  or  rather 
guardian,  who  had  been  tried  fur  his  life,  and 
whose  employment  consisted  in  locking  up 
the  convicts  m  their  cells  (meaning  the  cells 
in  his  msjesty's  said  gaol  of  Newgate),  an 
occupation  not  very  apt  to  inspire  the  ten  - 
derest  sentiments,  yet,  I  say,  even  this  very 
felk>w  waa  so  mehed  with  pity  and  oompaa* 


*  akmy  to  behoUl  Mr.  Murray's  (meaning  the 

*  sakl  Alexander  Murrajr  bia)  agoniea,  ocea- 

*  aiooed  by  an  inflammation  in  bis  bowels,  that 

*  be  would  not  slir  firom  him  that  night.    Lord 

*  Elibank  calling  next  mommg  to  enquire  after 
'  bia  brother'a  (meaning  the  aaid  Alexander 
'  Murray  hia)  health,  our  press-yard  valet  ex- 

<  pressed  bia  apprehenakms  that   he   (again 

*  meaning  the  aaid  Alexander  Murray)  could 
'  not  live ;  but  being  informed  the  doctor  (mean- 

*  ing  one  doctor  Lamont,  physician  to  the  said 
^  Alexander  Murray)  had  been  there  as  soon  aa 
'  the  prison  gatea  were  opened,  his  lordship 

<  immediately  went  to  bim,  and  requested  ha 

*  would  acquaint  the  House  (again  meaning  tbo 

<  said  House  of  Commona  ao  assembled  iu  par- 

<  liament  aa  aforesaid)  with  his  brother's  (meao- 

*  ing  the  said  Alexander  Mnrray  his)  immlneiit 

<  danger.    Upon  Dr.  Laraont'a  representatiuB, 

*  Mr.  Palmer,  deputy -serjeant,  attended  by  a 
« messenger,  came  to  Newgate  (meaning  liia 

<  nwjesty's  said  iraol  of.  Newgate)  in  the  even* 

*  ing  with  an  onW  to  move  Mr.  Hurray  (again 

*  meaning  the  said  Alexander  Murraj^)  direm^. 

*  At  their  entrance  they  found  him  (again 

*  meaning  the  said  Alexander  Murray)  upon 

*  the  bed,  and  tlie  sheets,  which  had  been  floakcd 
« through,  reeking  at  the  fire.    Mr.  Murray 

*  (agaiu  meaning  the  said  Alexander  Morray) 
« inquired  of  Mr.  Palmer  the  reason   of  ao 

<  audden  a  resolution  ?  who  rqdied»  it  watf 
«  owing  to  the  physician's  information  of  bis 
«  danger,  and  tliat  the  House,  (again  meaning 

*  the  said  Honse  of  Commons  so  assembled  in 

<  parliament  as  aforesaid)   from  its  wonted 

<  humanity,  had  ordered  bim  (again  nManing 
« the  said  Alexander  Murray)  to  1^  carried  to  a 
(  messenirer's.   And  surely,  removing  a  peraoa 

*  from  Newgate  to  Westminster,  with  an  in- 
« flammation  in  his  bowete,  and  in  a  high  ferer, 

*  must  be  allowed  a|very  extraordinary  act  of 

>  humanity  !  However,  the  force  of  Mr.  Psl- 
«  mer's  rhetoric  waa  not  sufficient  to  prevail  on 
«  Mr.  Murray  (again  meaning  the  said  Alax- 

*  ander  '31urrav)  to  be  of  that  opinion  ;   who 

<  absolutely  refused  to  accept  of  this  unmerciful 
«  mercy ;  though  there  is  reason  to  believe  his 
«  refusal  would  have  availed  him  little,  had  not 

<  his  physician,  (again  meaning  the  said  Dr. 

>  Lamont)  who  chanced  to  be  present,  declared 

<  bis  opinion,  that  a  removal  would  be  attended 

<  with  certain  death.  This  authority  justified 
«  Mr.  Palmer  for  not  putting  his  warrant  in 

<  executiou ;  and  upon  Mr.  Murrs}  's  (meaning 
« the  said  Alexander  Murray  his)  aaking  bim 

*  what  the  House  (again  meaning  tho  said 
«  House  of  Commous  so  agsembled  in  parNa- 

>  moot  as  aforesaid)  intended  to  do  with  bim 

*  (again  meaning  the  said  Alexander  Mnrray) 

*  at  the  messenger's,  he  answered,  to  oonfioe 

*  him  (again  meaning  the  aaid  Alexander  Mur« 
« ray)  there  till  his  recovery ;  but  that  nobody 

*  was  to  be  admitted  to  him  (again  meaning  the 

<  said  Alexander  Murray) ;    and  if  he  (again 

*  meaning  the  said  Alexander  Murray)  did  not 

*  then  make  his  submission  upon  his  knees,  be 

*  (again  mctDing  tbe  Mid  Alexander  Mur my) 


181T] 


firpuUuhing  a  Libd. 


^  would  be  remanded  back  to  Newprtte  (again 
^  neaning bis  maiesty'a said  gaol otNewgate). 
/As  tbe  len  wedks  severe  sufferings  bad  not 

*  been  able  to  convince  Mr.  Murray  (a|piin 
^  meaninif  the  said  Alexander  Morrav)  or  tbe 

*  beioonsneiis  of  his  offence,  be  replied,  that  he 

*  woold  not  consent  to  it  upon  sucli  terms,  and 

<  ttiat  be  would  rather  die  ten  thousand  deaths 

*  than  violate  his  conscience  by  a  confession  of 

*  guilt;  and,  by  a  scandalous  submission,  give 

*  a  sanction  to  proceedings  (meaning  the  said 

*  proceedings  of  the  said  House  of  Commons 

*  against  the  said  Alexander  Murray)  so  mani- 

*  fintly  founded  in  oppression  anj  injustice.' 
And  in  another  part  thereof  accontiog  to  the 
leiior  following,  (tu  wit,)  *  Let  us  next  behold 

*  this  gentleman  (again  nieaoing  the  said  Alex- 

*  ander  Murray)  appealmg  from  the  violence  of 

<  power  (meaninflT  from  the  order  aforesaid)  to 

*  the  protection  of  law,  and  claiming  the  benefit 

*  of  that  sacred  act,  (meaning  the  act  of  par- 

<  liameot  made  in  the  3  Ist  y  ear  of  the  reign  of  his 

*  late  majesty  king  Charles  the  second,  intituled, 

*  An  Act  for  the  better  securing  the  liberty  of  the 

*  subject,  and  for  prevention  ot  imprisonment  be- 

*  yond  the  seas)  which,  however  it  may  some- 
*.  times  have  bifen  suspended  for  the  public 

*  safety,  has  scarce  ever  been  violated  on 
!  private    occasions.      Mr.    Murray    (again 

*  meaning  the  said  Alexander  Murray)  having 
«  determined  to  apply  for  his  Habeas  Corpus, 

<  counsel  was  first  to  he  procured ;  but  who 

<  would  imagine,  that  amongst  the  swarm  of 
« legal  orators,  not  one  of  any  eminence  was  to 
I  be  foundy  who  had  resolution  enough  to  en- 

*  gage  in  the  cause  of  so  obnoxious  a  client  P 

«Tiie  British  In n  (meaning  Inquisition, 

« that  is  to  say,  meaning  the  said  Mouse  of 
« Commons  so  assembled  in  parliament  as  afore* 

*  said)  had  struck  such  a  panic  throughout  the 
.  •  regions  of  law  and  justice,  that  even  the  all- 

«  powerful  fee  was  unable  to  subdue  the  timi- 
it  dity  of  the  mercenarv  professors ;  hut  at  the 
« request  of  lord  £libank,  an  honourable  gentle- 
jt  roan,*  who  had  long  abandoned  the  business 
« of  the  bar,  stood  forth,  and  gloriously  despising 

<  any  penalty  he  might  incur  for  vindicating 

<  the  invaded  laws  and  constitution  of  his  couu- 

<  trVf  moved  the  court  of  King's -bench,  that 
«  Mr.  Murray  (again  meaning  the  said  Alex- 
« ander  Murray)  might  be  brought  up  and 
( admitted  to  bail.'  And  in  another  part 
thereof  according  to  the  tenor  followmg, 
(to  wit)  *<  Though   hy  this   application  Mr. 

<  Murray  (again  meaning  the  said  Alexander 
A  Murray)  was  rescued  for  a  few  hours  from 

<  his  confinement,  it  was  only  to  he^r  the 

<  puboe  judges  of  that  court  pronounce  the 
« mortifymg  sentence  of  his  return  to  his  dun- 
<geon;   founded  upon  this  principle  of  law, 

<  wat  the  House  or  Commons  (meaning  the 
«  House  of  Commons  of  this  kingdom  in  par- 
f  Uament  assembled)  was  a  superior  court  of 

.    *  Sir  John  Philips,  hart.    See  a  report  of 
Ibis,  and  what  lord  Kenyon  said  of  it,  in  tbe 
CMe  of  Benjamin  Flower,  a.  d.  1799. 
VOL.  XVIII. 
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judicature  to  the  King's- bench.  Had  the 
constitution  (meaning  the  constitution  of  this 
kingdom)  complimented  that  House  (a^in 
meaning  the  House  of  Commons  of  this  king- 
dom in  parliament  assembled)  with  such  exe- 
cutive authority,  it  would  certainly  have  been 
empowered  to  examijie  upon  oath  ;  a  circum- 
stance absolutely  necessary  in  the  ailminis- 
tration  of  justice.  What  then  is  become  of 
this  boasted  barrier  of  British  liberty,  the 
Habeas  Corpus  Act  P  (again  meaning  the  act 
of  (Nirliament  herein  above-mentioned.)  What 
shall  distinguish  Britons  from  those  w ho  groaq 
tinder  the  most  arbitrary  governments,  if  sub- 
ject to  the  like  tyrannical  acts  of  oppression  ? 
And  what  shall  defend  a  free  people  (meaning 
the  people  of  Great  Britain)  from  these, 
whenever  their  representatives  (ajg^n  meaning 
the  Commons  of  this  kingdom  m  parliament 
assembled^  shall  think  fit  to  constitute  them- 
selves their  judges,  and  wantonly  inflict  the 
severest  pains  and  penalties  by  virtue  of  their 
mere  will  and  pleasure  f  More  especially,  as 
from  this  awful  tribunal  (again  meaning  the 
said  House  of  Commons  so  assembled  in  par- 
liament as  aforesaid)  no  appeal  is  to  be  per- 
mitted, except  to  that  only  sujierior  one  of 
heaven  ;  and  indeed  who  knows  but  even  this 
might  be  tortured  into  a  high  breach  of  privi* 
lege,  as  arraigning  the  omnipotence  of  their 
terrestrial  jurisdiction  (meaning  the  jurisdic- 
tion of  the  said  House  of  Conunons  so  SMem- 
bled  iu  parliament  as  aforesaid)  V  And  in 
another  part  thereof  according  to  the  tenor 
fullowiiig,  (to  n  It)  <  If  there  lives  any  one  so 
abandoned  to  a  love  of  slavery,  as  to  remain 
unmoved  by  this  narrative,  I  shall  leave  him 
in  possession  of  his  chains,  and  think  them 
the  most  suitable  ornaments  for  so  degenerate 
a  member  of  a  free  country  (meaning  Great 
Britain).  But  satisfied  I  am,  every  uncor- 
rupted  Briton  will  be  roused  at  a  scene  much 
more  becoming  the  meridiau  of  an  oriental 
tyranny  than  the  region  of  British  liberty ; 
and  though  the  injury  done  a  private  subject 
of  the  community  (again  meaning  the  said 
Alexander  Murray)  should  make  little  im- 
pressjon ;  yet,  snrely,  the  wound  which  the 
constitution  itself  (again  meaning  the  consti- 
tution of  this  kingdom)  has  received  through 
him  (again  meaning  the  said  Alexander  Mur- 
ray) must  awake  the  most  alarming  appre- 
hensions. What  has  been  the  ftte  or  one 
(again  meaning  tbe  said  Alexander  Murray) 
may  j>rove  that  of  thousands ;  especially 
when  It  is  considered,  that  the  stateiiman  is  no 
less  apt  to  quote  the  authority  of  precedeni 
than  the  lawyer.  Who  then,  at  any  future 
election,  (meaning  an  election  of  a  member  to 
serve  in  the  parliament  of  this  kingdom)  shall 
be  hardy  enoogh  to  exercise  tbe  rights  of  a 
free  elector  (meaning  a  sobject  of  this  king- 
dom haviug  a  right  to  vote  in  the  election  of  a 
member  to  serve  in  the  pariiament  of  this  king- 
dom) when  even  an  approach  to  the  hustings^ 
without  a  ministerial  passport,  has  been  deemed 
so  criminal  ?  Who,  hereafter,  but  most  tamely 
41 
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■  icquietRe  in  tie  >ulbnriUtiTe  iteciiioii  aTa  tt- 

<  lurniDK  officer  (rockniog  an  officer  having  a 
'  right  to  return  mmiben  la  aerir  in  the  par- 

*  liaineiit  of  tlii*  kinsdoin)  when  a  rpgular  im- 
'  peach oieot  ol' It  ii  beld  in  be  sucb  •  parlia- 
'  inenlary  prafanalioo  f  ThcM  nsmtiak  io 
'  tlirir  crcatinn  once  TFinuved,  muit  not  a 
'  Home   of  Commoii*    (iKain    meanioK  the 

■  Hojte  of  Commoni  uf  lliii  kinptom  in  nu- 
'  liameot  ataenbln)^  become  rather  a  Tuttiah 

■  dlTftn  than   a    Briiitb    rcpretentalive  ?    And 

*  when  thic  conititulional  battery  (again  mean- 
'  inif  ihe  Houfe  of  Commoni  ao  asaerabled  in 

*  pariiamenl  as  afureMid)  raiird  to  dcfrnd  the 
'  people  (rneBDiDg  the  peo|ile  i>r  Great-BKlain) 
'  iVom  ibe  atlacki  of  aihiirary  power,  ahall  by 

*  Ihcinlriguesof  aatatc-eDpiua^r,  beoDCeliimed 

*  up»u  (bem,  (agaiD  meaning  the  people  of  ihia 

*  kingdom)  what  remain*  but  to  aurreoder  ai 

<  discretion  f— When  one  part  of  I  he  legisla- 
'  ture  (again  mcaninfF  the  laid  Houie  ef  Com- 

*  maoi  ip  anembled  in  parliament  as  aforeaaid) 
'  asauiDei  a  priTilef[e  peculiar  to  anolher,  or 

■  wreali  the  cognizance  of  CDDtet  from  Ihote 

■  cniirta  creeled  Tur  ilie  determioaliaii  of  ibem, 

■  what  confuiiun  irill  not  ariae  in  the  ■jrrtem 
'of  gofernmeDt?   And  indeed  <rb«t  •ecnrliy 

*  tbe  people  (again  meaning  llie  people  of  Great 
'  Britain)  are  to  expect  iu  auch  an  anarchy  of 
'  adminiatratioD,    the    caie    of   Mr.   Murray 

*  (again  meaning  Iha  taid  Alexander  Hurray] 
'  loo  fatally  etinoea.  Though  the  law  of  ibe 
'  land  bai  provided,  that  ercry  lubjcct  ihall  be 
'  tried  by  hUjury,  hafe  wenoli 
'  pover   (again   meiDing   ihe 

*  Commons  so    aasembled    in    parii 

■  aforesaid^  uniting  the  three  incnntisteni  capa- 
'  cities  of  judge,  jury,  and  proaecutorf  And 
'  Ihnugli  an  express  protiaion  bat  been  made 

*  against  excemve  paini  and  penalties,  have 
'not  the  most  serere  been  inflicted  (meaning 
'  inflided   upon   the  said   Alenander    Murray) 

*  even  for  no  olfencef    Dut  to  conclude  in  llie 

■  words  of  a  noble  author;    "  Thi«  could  not 

*  happen  if  there  was  the  least  spirit  aroon^  tis 

*  (a^in  meanini;  the  people  of  Great- Britain  ;) 

<  but  there  is  none.  Tlie  moderalion  we 
'(again  meaning  the  people  cif  Great  Britain)  I 

<  hare  seen  practised,  is  pusiltauiniiiy :  hence 

*  it  cornea  ihat  corruptioD  has  spread  and  pre-  ' 

■  Tails.     Consider  then^ou  (again  meaning  the 

<  peopleof  Graat-Bntain)owe  to  yourcountry, 
'  (agaiu  meaning  Oreal>Britaiu)  to  your  ho- 

■  nour,  to  yonr  oeaurity,  In  Ihe  picsent  and  lu- 
>  tare  ages,   that  no  endcaTours  uf  yours  be 

*  waotiug  to  repair  the  breach  that  is  made,  and 

*  iscncreatiogdaily,  in  Ibe  consliiiiljon  (again 
'  meaninc^  the  cooslituTion  of  this  kingilom), 

*  and  to  shut  up,  with  all  the  bars  and  bolts  of 
■taws,  the   principal   entries    through   which 

*  thene  torrents  of  corruption  (and  oppreasino) 

■  hare  been  let  in  upon  us"  (again  meaning  the 

*  peoole  of  Gr«al-IlrilBin).'  To  the  great 
acandal  and  dishonour  of  all  the  Commoni  of 
this  kingdom  in  parliament  assembled,  and  iu 
hi|;h  contempt  of  their  aiilliority,  to  the  great 
dntnrbiDce  of  the  public  prac*  and   tranqiiil- 
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Uty  of  this  kinydop , 

preMnt  ao*areigti  lord  the  king  utd  hit  hwa.to 


eeiiapar 
said    Hoi 


B  ofTeiidiog,  aaa  also  against  the 
peace  of  oar  said  prcaent  •oreragn  lord  Iha 
Ling,  his  crown,  and  dignity.  Whcreupoit 
the  said  attorney  geuenl  of  our  nid  preaenl 
aoTereigii  lord  Ibe  king,  for  our  said  present  »• 
Tcreignlonl  tha  king,  prayelh  theconnderalion 
of  the  Court  here  in  Ibe  premisaec,  and  that  diM 
proceaa  of  law  may  be  awardad  againat  hint 
the  aaid  John  Owen  in  tbia  behalf,  to  make  hini 
answer  to  our  taid  preaeut  toveretgn  lord  tb« 
king,  touching  and  concerning  tbe  prcmiasei 
aforesaid. 

Tbe  Couoaal  for  tbe  King  were,  sir  Dudley 
Ryder,  Attomcy-geoeral,  Mr.  Hurray,  8eh- 
citor- general,  a  bo  both  spoke;  sir  IlicbanI 
Lloyd,    King'a  Couiwel ;    Mr.    Yorke,    wh» 

Counael  fnr  the  Defendant,  William  Uwen. — 
Hr.  Ford,  Mr.  Pratt,  who  both  spoke;  Hr. 
Williams,  Mr.  Dnry,  Hr.  Norton,  Mr.  Gas< 
coigne. 

Speciil  Juitr. 

Richard  Barwell,  of  Bread- atreet,  merchant, 
Foreman. 

John  Horlon,  Old  Fisb-slreet,  ii^r-baker. 

Tbemas  Smith,  Wall  iug- street,  linen-draper. 

Gudfrey  Lowe,  Friday -itreet,  draper. 

Edward  Beruick,  ditto, 

Richard  Bristow,  Brcad-ttrecl, grocer. 

William  Woolley,  Cheanaide,  hosier. 

Rd.  Bridgman,  Aldgate  High-«reel,  grneer. 

Philip  Grafton,  ditto,  oilman. 

Sam.  Lloyd,  DeTontliire-squara,  merchant. 

Henry  Hall,  St.  Helens,  merchant. 

JohnTuff,  Biahoptgatc-ttreet, grocer. 

After  Mr.  Yorke  had  opened,  Ihe  AlltfTDej- 
Genera]  began  with  a  detail  of  the  Wrtlininsler 
election,  between  lord  Trentham  and  sirGeuive 
Vanileput,  with  the  ill  usage  of  the  bigh-faaiCff 
in  the  reluru.  He  then  mentioned  the  Hotue 
of  Commons  calling  the  riolera  lo  account,  of 
whom  BIr.  Murray  he  oaid  was  the  principal ; 
tbe  iieoteiiceon  IMr.  Murray  to  be  given  at  the 
bar  nl'  the  House  ;  how  merciful  for  so  atrocinn* 
a  crimej  hit  commitment  tu  Newgate;  hia 
impudent  refusal  to  ask  pardon,  which  was  U 
be  part  of  hia  sentence;  his  bad  stale  of  healtli 
in  Newgate,  which  ibe  Haute  being  informed 
uf  by  his  friends,  ordered  him  into  the  custody 
of  a  messenger,  which  was  more  than  he  de- 
served ;  bis  refusal  lo  be  removed  till  the  end 
ofthe  session,  when  the  law  diicharwe*  him. 
"  Then  appeared  the  moat  tcandatnus  and 
astonishing  libel  that  ever  appeared  in  the 
wurid.  ■  ^he  Gate  of  tbe  Hon.  Alexander 
'  Murray,  esq.  in  au  Appeal  lo  tbe  People  of 
■Great  Britain;  more  ptftirnlarly  the  Inha- 
'  hilants  of  tbe  City  and  Liberty  of  Weil- 
■  minster.'  Tbe  accused  now  becomea  the  ac- 
cuser. In  it  ore  state<l  and  contained  aocuaa- 
tions  of  partiality,  injnalice,  corruption,  and 
bnTbarily,  of  the  Hmm  of  Comnaou.    Il  ac> 
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coses  the  House  of  commitliDg  a  mat  breach 
in  our  laws;  that  House  which  is  rae  guardian 
of  our  liberties,  and  the  protector  of  our  pro- 
perties. It  accuses  also  the  King's- bench, 
with  0? ertnming  that  bulwark  of  our  liberties, 
llie  Habeas  Corpus  Act.  Every  one  must  be 
shocked  that  reads  this  wicked,  diabolically 
wicked,  pamphlet.  The  parliament  meet  again, 
and  Tote  the  pamphlet  a  libel :  they  vote  it  to 
be  a  false,  malicious,  infamous,  scandalotis, 
and  seditious  libel,  tending  to  create  confusion 
and  rebellion ;  at  least  to  sow  the  seeds  of  re- 
bellion. And  to  me  it  is  astonishing,  bow  it 
could  enter  into  the  mind  or  heart  of  man  to 
write  such  a  libel.  Now,  gentlemen,  T  shall 
shew  to  you  the  nature  of  this  libel,  and  begin 
in  this  order.  1.  The  title.  2.  The  introduc- 
tion. 3.  The  state  of  the  Case,  and  the  evi- 
dence laid  before  the  House  of  Commons.  4. 
How  considered,  and  in  what  light  he  has  put 
the  sentence  of  the  Commons.  5.  How  wick- 
edly and  maliciously  he  has  insinuated  the 
thiug.  And,  6.  His  treatment  of  the  court  of 
King*s- bench. 

*«  First.  What !— shall  a  person  appeal 
from  the  judgment  of  that  court,  who  are  the 
only  judges  of  things  belonging  to  them,  the 
'House  of  Commons,  I  mean.  An  Appeal !  To 
whom?  to  a  mob?  Must  justice  be  appealed 
from  ?  To  whom  ?  to  injustice  f  Appeal  to  the 

good  people  of  England,  particularly  the  inha- 
itants  of  Westminster!  The  House  of  Commons 
are  the  good. people  of  England,  being  the  re- 
presentatives of  the  people.  The  rest  are — 
what? — nothing — unless  it  be  a  mob.  And  what 
can  be  in  a  mob  but  confusion?  fiut  the  clear 
meaning  of  this  libel  was  an  appeal  to  violence, 
in  fact ;  and  to  stigmatize  the  House ;  but  he 
durst  not  speak  plain.  Then  the  pamphlet  tells 
you,  that  his  case  is  wortiiy  the  consideration 
of  his  fellow-subjects;  here  he  shews  his  viru- 
lence. He  says  his  commitment  is  a  prece- 
dent founded  on  unparalleled  barbarity,  strik- 
ing at  our  laws  in  a  most  shocking  manner. 
Then  he  charges  the  House  with  sinking  ma- 
terial evidence ;  which  in  fact  is  accusing  the 
House  of  injustice.  This  is  a  charge  the  most 
shocking,  the  most  severe,  and  the  most  unjust 
and  virulent,  against  the  good,  the  tender 
House  of  Commons ;  that  safeguard  of  our  li- 
berty, and  guardian  of  our  welfare.  The  next 
accusation  the  libeller  brings  against  the  House 
is,  on  their  granting  Mr.  Murray's  removal,  on 
the  application  of  his  physicians — in  saying — 
they  had  a  mind  to  kill  Mr.  Murray,  by  re- 
moving him  in  the  midst  of  a  raging  fever ; 
and  on  Mr.  Murray's  refusing  to  go  in  that 
condition,  the  House,  when  his  physician  had 
mastered  the  distemper,  ordered  that  none 
should  see  him.  Next  accusing  another  court 
that  never  injured  any  one ;  a  court  the  most 
dignified  by  the  worthiness  of  the  members ; 
the  court  of  King's-bench.  Gentlemen,  this 
libel,  to  whosoever  reads  it,  will  be  found  the 
most  pungent  invective  that  the  skill  of  man 
could  invent :  I  will  not  say  the  skill<  but  the 
wit|  art,  and  false  contrivance  of  man,  insti- 
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gated  by  Satau :  an  indirect  pampb1et<^thoogh 
not  said  plain,  yet  understood ;  as  being  under- 
stood, is  a  libel :  and  to  say  that  this  is  not  a 
libel,  is  to  say  that  there  is  no  justice,  equity, 
or  right  in  the  world.  There  can  be  no  court 
of  iustice,  if  the  House  of  Commons  is  not ; 
and  if  tlie  House  of  Commons  is  not  to  be  de- 
fended, and  have  protection  and  relief  at  com- 
mon law,  yourselves,  your  houses,  cannot  hava 
the  protection  of  the  law.  The  thing  you,  gen- 
tlemen of  the  jury,  are  to  go  on,  is,  whether 
the  Case  doth  not  mean  the  House  of  Com« 
mons ;  for  we  shall  prove  to  yoo  the  publica- 
tion :  then  you  must  find  the  House  is  charged 
by  this  |)amph1et  to  have  been  guilty  of  the 
most  daring  prostitution  of  power.  Can  thera 
be  a  greater  charge  ?" 

Wilnestet  called : 

Peter  Beck  swore  he  bought  the  pamphlet 
of  William  Owen,  the  88th  ofJune^  1751,  at 
Homer's  Head,  near  Temple-Bar.  Sent  by 
Ibbot  to  buy  it,  gave  Is.  6d.  for  two. — Johu 
Ibbot,  messenger  to  the  press,  sent  Peter 
Beck  the  88ih  of  June,  to  buy  the  pamphlet; 
and  on  the  29th  he  took  Owen  into  custody, 
and  seized  several  pamphlets  in  his  shop. — 
Mealin,  the  87th  of  June,  1751,  went  to  Owen's, 
by  order  of  his  m&ster  Cook,  to  buy  them :  but 
Owen  said  he  had  none  by  him,  but  he  should 
have  them  when  ready ;  and  in  the  afternoon, 
William  Owen  let  him  have  twelve.— Cook, 
bookseller,  on  the  37th  of  June,  the  first  time 
he  saw  the  pamphlet  advertised,  sent  his  ser- 
vant to  buy  them. — Langford  and  Shorter  also 
proved  Owen's  selling  the  pamphlet. — Frewea 
called  to  prove  the  writ  for  the  election  at  West- 
minster.---Stanbope  proved  that  there  was  aa 
election. — Barweli,  clerk  of  the  House  of  Gom-> 
mons,  proved  the  proceedings  of  the  House  ia 
this  affair. — ^The  pamphlet  read  in  courts- 
Then  the  Attorney -General  asked  Mr.  Ford 
and  Mr.  Pratt,  if  he  need  trouble  the  Court 
with  broviog  more  and  other  things;  and 
should  be  glad  to  know  what  they  intended  for 
their  plea  and  defence,  in  order  to  give  the 
Court  as  little  trouble  as  possible.  Mr.  Ford 
answered.  That  io  justice  to  his  client,  be 
could  not  tell  him  what  they  intended  for  their, 
defence ;  but  would  be  so  far  candid  with  him, 
as  to  say,  he  would  take  advantage  of  his  want 
ef  proof;  and  therefore  desired  him  to  prove 
all  be  couM. 

Mr.  Solicitor  then  got  up  and  made  a  short 
speech  to  the  following  purport* :  **  The  ques- 
tion is,  whether  the  jury  are  satisfied  that  the 
defendant  Owen  published  the  pamphlet  ?  The 
rest  follows  of  course.  If  the  fact  is  proved, 
the  libel  proves  itself,  sedition,  disturbance,  &c. 
Therefore  the  printer  must  be  affected  with 

*  From  a  word  Mr.  Ford  dropped  in  askings 
one  of  the  witnesses  a  question,  Mr.  Solicitor 
guessed  what  would  be  the  scope  of  his  ar^u-» 
ment;  and  thereupon  endeavoured  to  antici* 
pate  him ;  of  which  Mr.  Ferd'afterwardsseemp 
to  take  notice*    Former  Edition. 
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every  Uiing  in  the  pamphlet,  if  the  pnUieetloD 
M  proreA,  and  thai  n  what  lies  for  jour  [the 
jory's]  detemiiiiatioo ;  you  being  judges  of 
the  fact,  the  judse  detenHinee  the  law.  But 
eappoae  you  judgei  of  the  law,  your  own 
breanu  may  tell  you  this  is  a  libd :  It  accuses 
the  House  of  Commons  of  injustice;  compares 
them  to  the  Turkish  diran,  meant  by  the  let- 
ters D u ;  and  the  inquisition,  meant  by 

the  letters  In n ;  and  calls  them  a  bribcn 

Msembly.  Suppose  a  pamphlet  were  published 
after  this  trial,  that  you  [the  jury]  were  per- 
jured and  bribed,  and  this  spr^  ofer  th^ 
lungdom,  would  it  nut  gali you?— These  sort 
oflibeif  can  tend  to  notfing  but  sedition ;  for 
bow  can  the  mob  or  the  people  redress  bnt  by 
tumult  and  rebellion,  and  thereby  subrert  the 
ooostitutioo  ?  For  this  is  a  part  of  the  legisla- 
tire  power;  and  if  a  third  part  of  the  legisla- 
turn  is  destroyed  or  exposed,  how  can  that  be 
withoot  rising  in  the  face  of  the  constitution  f 
There  hare  oeen  aereral  papers,  and  para- 
graphs in  the  papers,  printed  on  purpose  to 
poison  the  minds  of  ilie  people,  and  seemed 
calculated  to  influence  the  minds  ol'  any  jury 
that  should  he  on  this  occasion :  Bnt  I  daresay 

20U|  gentlemen,  who  are  upon  your  oaths 
ere  to  try  the  fhct,  and  case,  wholly  as  it  is, 
will  have  no  regard  to  such  artful  and  false  in- 
sinuationsf.  And  I  know  ?ery  well  the 
counsel  on  the  other  side  design  to  take  no 
advanuge  or  notice  of  these  false  and  mali- 
cious bints.  But  as  you  are  upon  your  oaths, 
jou  judge  of  the  facts  we  have  laid  before  you, 
now  in  court,  and  only  them ;  and  like  honest 
men  bring  in  vour  verdict  accordingly.** 

The  next  w  no  spoke  was  Mr.  ford^  for  the 
defendant,  as  foltows :  «<  The  doctrine  laid 
down  by  the  gentlemen  for  the  king,  that  what 
k  court  of  justice  does,  whether  legal  or  not,  is 
not  to  be  called  in  question,  nor  sny  remon- 
strance to  be  made  against  it,  is  a  doctrine  that 
may  be  full  of  the  most  fa^  consequences  to 
all  sorts  of  men ;  since  every  inferior  court 
may  do  the  same  with  equal  justice ;  for  there 
can  be  no  court  but  what  is  legally  so :  There- 
fore, if  legal  courts  do  wrong,  must  our 
mouths  be  sunt,  and  not  oomplsm  or  petition 
for  redress  f  God  forbid ! — May  you,  gentle* 
men,  nor  I,  ever  be  sensible  of  such  injustice  ! 
-»I  say,  if  the  case  can  be  so. — And  here  the 
gentlemen  for  the  king  seem  to  endeavour  to 
confine  the  counsel  for  the  defendant,  in  their 
argument,  by  saying  such  and  such  si^- 
ments  will  not  be  used ;  which  is,  in  fact,  hint- 
ing that  they  should  not.  Why  ?  If  they  have 
liberty  to  make  use  of  any  argument,  thought, 
or  fact,  for  the  king,  surely  the  defendant** 
counsel  ought  to  have  the  same  liberty  for 
their  client.  I  understand  not  the  shutting  of 
men*M  mouths.  Let  every  man  clap  his  hand 
upon  his  heart  and  examine  how  be  would 
like  it,  was  it  his  own  case.    Shall  a  man  be 

t  This  has  reference  to  a  letter  in  the  Lon- 
don Evening-PM  of  Saturday,  ftlay  dO,  1752. 
Former  EdUwn* 


iqinrad,'  or  sappose  be  fandes  himeslfii^aivd^ 
which  is  the  same, — shall  his  OMNitb  be  eter- 
nally dosed,  nod  no  redress  for  the  ii^ry 
ever  be  given ;  nor  no  satisfaction  to  his  own 
m»d,  for  a  right  onderstanding,  and  clearing 
up  of  what  be  looked  upon  even  as  an  injury  f 
Ir  things  should  come  to  this  peas,  which  lieaveo 
forbid!  what  would  be  the  caie  of  os all  f  We 
may  be  scourged,  afiicied,  and  witNuged,  and 
all  lor  the  want  of  liberty  to  conpbin,  and  put 
forth  our  case :  The  very  hand  that  hnrta  ua 
may  still  continue  thst  pressure,  not  knowing 
of  the  grievances  done  to  those  who  lie  under 
it ;  and  who,  were  thia  doctrine  to  be  allowed, 
must  suffer  without  hope  of  redress ;  for,  un^ 
less  our  months  are  open  lo  conphanta,  there 
can  be  no  redress  for  poor  suftring  mortals: 
For  how  can  that  be  redressed  which  is  not 
known  r  or  tlnit  known  which  is  not  alkiw«d 
to  be  mentioned  f— May  never  yon,  gentk- 
men,  nor  I,  he  sensible  of  such  a  maxim  car* 
ried  into  practice !  Nay,  the  very  gentlemen 
who  put  it,  cannoffrom  their  hearts  consent  to 
it  We  in  this  case  lie  under  disadvantagei 
enough  ;  ouc  adveraaries  have  great  power ; 
nay  their  power  is  unknown,  even  te  tbeinaelves, 
at  all  times ;  few  of  them  know  the  hmitsef 
it :  It  may  be  almost  what  they  have  n  iniad. 
Though  great,  though  wise  this  House  may 
be,  yet  they  are  bnt  a  body  of  men,  and  there* 
fore  fsllible;  for  it  is  not  in  men,  or  bodies  ef 
men,  to  be  infallible.  By  thia  great  power 
of  the  House  of  Commons,  we,  for  onr  client, 
are  debarred  from  making  use  ef  all  the  meana 
of  defence  we  could  against  other  people. 
Much  might  be  said,  but  much  we  dare  not 
say ;  I  own  I  dare  not.  But  let  me  suppose, 
only  for  argument's  sake,  that  a  House  of 
Commons  may  do  wrou;;,  it  is  not  idipossihie 
for  them  to  err ;  I  do  not  say  that  they  do  in 
this  case:  Former  Houses  of  Commons  cer- 
tainly have  erred,  and  those  errors  have  been 
redressed  by  a  future  House  of  Commona,  and 
that  on  a  knowledge  of  the  case  by  complaint: 
And  if  the  House  of  Commons  ever  has  erred, 
by  the  same  role  it  may  err  ssf  sin.  Therefore  al- 
lovr  me  to  suppose,  only  for  sunpoKiUon,  and  ar- 
gument's sake,  that  the  House  ns  ve  done  wrong 
m  their  votes  on  this  affair  (not  that  I  aay  they 
have) ;  they  have  voted  this  pamphlet  a  libel, 
and  have  turned  it  over  to  the  common  law,  for 
the  defenilant  thereby  to  be  tried  for  it ;  then 
they  have  leh  the  common  law  to  be  judge 
of  It.  if  so,  should  the  defendant's  counsel 
he  debsrred  (if  it  was  necessary,  but  which  in 
my  opinion  is  not)  from  contradicting,  and 
proving  this  to  be  no  libel ;  which  would,  in 
fact,  be  contradicting  and  oppoaing  the  opinioa 
and  vote  of  the  House  of  Commons  ?  1  only 
put  this  by  way  of  supposition  ;  to  shew,  if 
these  arguments  were  necessary  to  be  gone 
upon,  the  disadrantage  we  lie  auder.  filueh 
might  be  said,  even  on  this ;  but  much  I  dare 
not  say.  1  know  not  scarce  what  I  dare  say  ; 
but  I  shall  not  go  on  this  point,  ss  i  think  it  is 
not  necessary  to  our  present  purpose ;  and  I 
hope  we  can  and  shall  be  able  te  ancceed  with- 
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oat  it.  I  only  mentioned  it,  beeawe  the  geo- 
tleaien  ou  the  other  title  teemed  detirout  ttill 
further  to  shut  the  mouths  of  the  delendtDt't 
couoiiel,  who  are  under  difficultiet  enough  al- 
ready. The  Uoube  of  Commont  have  voted 
thb  |>amphlet  a  libel :  Great  is  the  power  of 
a  vote  of  that  House :  and  where  is  the  man . 
\%bo  daret  find  fault  with,  or  contradict,  the 
opinion  of  the  House,  especially  when  voted 
so  ?  I  dare  not,  and  bold  must  be  the  man  who 
dares ;  he  knows  not  the  risk  he  runs,  by  jus- 
tifying or  maintaioina  a  book  not  to  be  a  libel, 
wbeu  the  House  of  Commons  have  voted  it 
so.  That  man  may  perhaps  have  a  vote 
against  himself,  for  what  cannot  a  Houae  do, 
whoce  power  is  so  grea\?  What  therefore  I 
shall  insist  upon  is  this: 

'*  The  fact  charged  in  the  Information  it, 
That  the  defeiuianl  Owen  published  this  pam* 
phlet,  maliciously,  seditiously,  scandalonsly, 
and  falsely,  to  the  calunmy  of  the  House  of 
Commona  of  Great  Britain,  and  in  order  to 
disturb  the  peace  of  the  nation:  and  this 
he  has  done  wittingly,  wilfully,  maliciously, 
scandalously,  &c.  This  is  the  fact  laid  to 
his  charge ;  which  the  gentlemen  have  heen 
very  tar  fron^  proving.  Ckil  v  proving  the  sale  of 
the  book,  does  not  prove  all  those  opprobrious 
and  hani  terms  laid  in  the  charge  agum^t  him. 
If  his  selling  and  publishing  this  book  mali- 
ciously, with  a  seditious  intent,  scandalously 
and  falsely,  with  a  design  to  calumniate  the 
House  of  Commons,  and  m  order  to  dasturhthe 
peace  of  the  nation  is  not  proved,  then  this 
great  charge  in  the  information  faik.  Let  the 
gentlemen  prove  those  woi-ds  (the  inteotkin)  if 
they  mean  any  thine  by  them ;  if  they  do  not 

f>rove  these  tenos,  this  bad  intent,  for  in  that 
ies  the  crime,  then  it  is  no  moro  than  selling 
printed  paper«  in  which  surely  there  can  he 
no  fault.  Then  what  are  iheae  words  P  If  the 
gentlemen  mean  any  thing  by  them,  prove 
them;  if  they  mean  nothing  but  words  of 
course  and  form,  let  the  gentlemen  scratch 
them  out,  they  are  needless;  which  if  they 
do,  their  information  will  be  very  delective. 
But  they  will  not  consent  to  scratch  them  out, 
1  am  sure;  why  then  they  must  mean  sotne* 
thing  by  them,  which  if  they  do,  consequently 
they  must  prove  them.  These  wordrt  con- 
stitute the  .charge,  which  if  they  do  not  make 
>out,  will  you,  gentlemen,  clap  your  hands 
upon  your  hearts,  and  say  this  man  is  guilty  P 
Guilty  of  what  ?    Nothing ;    tor  nothing  is 

{proved,  unless  ;i«*lling  paper  is  a  crime.  Sure- 
y,  gentlemen,  your  own  breasts,  your  own 
consciences,  must  tell  you,  wheu  you  consider 
of  it, — and  pray  consider  it  as  your  own  case, 
fancy  each  of  yourselves  here  under  a  rigorous 
prosecution,  like  this  poor  man, — there  is  no 
crime  proved,  no  malicious  intent,  no  seditious 
design;  therefore  not  proved  guilty  of  the 
crime  laid  against  him.  If  a  man  be  even  a  bad 
man,  and  you  all  kuow  it,  and  is  accused  of  a 
crime  he  is  innocent  of,  surely  none  will  find 
him  guilty  of  a  crime,  when  that  crime  is  not 
provdl,  because  you  know  him  to  be  guilty  of 


other  faults*  These  things  are  plain,  even  t» 
a  demonstration,  to  every  man.  Bot  this  de« 
fendant,  whose  caose  you  are  now  judges  of, 
will  appear  to  be  a  man  of  very  tiur  character  ^ 
well  affected  to  the  government  and  constitu* 
tion  in  his  principlai;  always  was,  and  is  a 
good  sobiect ;  a  member  of  tfaie  church  of  Eng- 
bad,  and  as  well  luffected  to  both  church  ami 
sute  as  any  man  in  England.  ThereAu^  can 
any  roan  believe,  when  wt  shall  have  mada 
this  appear  by  several  witnesses,  men  of  worth, 
substance,  honour  and  tuadit,  both  clergy  and 
laity,  that  he  cookl  be  gunty  of  these  things  | 
that  ha  intended  this  hurt  laid  to  his  chargeP 
We  shall  prove  that  ha  publiahed  more  papara 
for  the  government  In  tly^  late  rebeHlon,  io 
1745,  and  containing  thqgjiwt  steadiness  for 
government,  and  the  moat  name  and  inveteiate 
thinp  againat  its  enemies,  than  any  printer  of 
his  Ume ;  so  thst  1  believe,  if  the  rebek  had 
gained  the  day,  his  zeal  might  have  caused 
his  punishment.  Will  it  then  appear  likely 
that  he  is  guilty  of  these  charges  bud  agauMt 
himP 

*"  I  must  observe  one  thing,  which  is,  tha 
danger  of  your  finding  a  verdict  s|>ecud]y. 
Suppose  you  find  him  guilty  of  publishing  and 
seUiagthis  book;  giulty  includes  guilt, then 
guilty  of  what  P  Selling  paper.— Where  is  the 
guilt  P— Take  care,  gentlemen,  of  being  da« 
ceived,  by  finding  him  guilty  any  way  ;  by 
bringing  m  yonr  verdict  any  fray  against  him, 
you  render  niro  liable  to  line  consequences  of 
the  whole  ;  that  is,  to  the  saofts  penalties  that 
he  would  have  been  liable  to,  if  he  bad  com* 
roitted  the  whole  crime  laid  to  his  charge,  and 
that  charge  fully  proved  against  him.  Afler 
you  have  orought  in  your  verdict,  it  will  be  hi 
vain  for  you  to  say,  you  did  not  intend  he 
should  be  pimished ;  yon  only  found  that  he 
had  uttblished,  but  not  committed  the  crinsej 
it  will  be  in  vain  for  you  to  petition  for  mercy, 
mercy  will  then  ha  in  other  bands ;  it  will  fie- 
out  of  your  reach ;  and  he  will  be  at  the  mensy 
of  others  who  may  not  look  with  the  same 
eyes  as  you :  when  you  hsve  fonnd  hioa 
guilty,  it  will  be  in  other  breasU  to  punish ;  it 
will  then  be  too  late  for  you  to  interfere.  By 
finding  him  guilty,  you  do  all  that  you  cae 
againat  him,  and  then  it  will  be  out  of  year 
power  to  serve  him.  You  must  therefore  cea^ 
sider  him  guilty  of  this  great  crime,  and  con- 
sequently deserving  of  ipreat  punishment,  or 
not.  But  if  you  think  he  is  not  guilty»  and 
not  deserving  of  tf  reai  punishment,  then  be  haa 
not  committed  this  great  crime ;  then  coiisa- 
quently  they  have  failed  in  their  inforoMitieB, 
and  he  is  innocent  of  it ;  if  innocent,  conae- 
quently  not  guilty.  Mr.  Attorney  tdls  yea, 
this  pamphlet  means,  and  is  writ  with  the 
intent  that  is  laid  in  the  informatioa  ;  he  saya, 
because  the  |>ani phlet compareathe  parliament le 
In.  n,  it  must  certainly  mean  laquuHtioe  $ 

and  in  my  opinion  it  may,  and  does  as  likely, 
mean  Intormation ;  and  I  assure  you,  gentlemco, 
I  have  very  little  love  for  InforaMtion,  aa  well 
as  Mr,  Attorney  lor  In    ■  ■■■■■»  ilia     ^'~ 
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that  theie  thiogt,  wbioh  will  betr  tmwenl  iDler- 
INwtatKHis,  moti,  nor  cto,  have  no  weight  with 
you ;  who  should  either  put  a  piod  contlnic- 
tioQ  otN>n  them,  or  Dooe  at  all.  You  roiitt  oon- 
iider  too,  that  there  is  a  great  difference  be* 
tweeu  the  author  aod  the  priater;  the  author 
knew  well  what  he  ioteoiied,  and  the  whole 
•en«e  of  the  pamphlet ;  therefore  liable  to  have 
the  sense  of  the  pamphlet  iuterureted  a|(ainst 
him ;  but  a  bookseller  may  sell  a  book,  and 
not  have  any  intent  but  profit ;  and  be  ^uite 
ignorant  of  the  oontents,  at  least  the  spirit  of 
them ;  therefore  it  is  well  worth  considering 
how  intent  makes  a  crime,  and  how  far  not ; 
•very  man  may  err,  and  if  unintentionally,  lie 
cannot  be  guilty  of  a  crime  before  God ;  and  if 
•o,  it  would  be  presumptiou  iu  man,  to  make 
any  comparison  of  his  own  jostio) ;  what  is 
BOt  criminal  with  God,  cannot  be  with  man. 
The  gentlemen  on  the  other  side  have  not 
proved  the  intention." 

The  reverend  Mr.  Warner,  Mr.  GosUug, 
Mr.  Hawkins,  and  several  others  were  called, 
who  proved  Mr.  Owen  to  be  a  good  sul^ect,  a 
tme  man  to  the  church  of  England,  sealoua  for 
the  estabKahroent ;  that  he  had  printed  several 
pauera  for  the  government,  and  would  not  have 
puMished  the  pamphlet,  had  he  known  or 
thought  the  oontents  bad,  or  any  hurt  in  them, 
and  Uie  farthest  man  in  England  from  doing 
auch  a  thing. 

Mr.  Praii  next  rose  up  for  the  defendant ; 
and  having  for  some  tine  gone  upon  different 

Crts  of  Mr.  Ford's  argument  (which  it  cannot 
necessary  to  repeal,  as  Mr.  Ford*s  speech 
kaa  just  been  given  at  length,  and  as  neariy 
Tcrbatim  as  possible),  he  Mid,  **  Then,  gen- 
Hemeo,  to  shew  you  how  necessary  it  is  to 
prove  the  intention ;  if  there  is  an  indictment 
preferred  against  a  nsan  for  au  assault,  with  an 
intention  to  rarish ;  the  intentioo  most  be 
proved,  or  else  the  jury  cannot  ffnd  him  guilty. 
The  same  of  an  assault  with  an  intention  to 
kill,  if  the  intention  is  not  proved,  he  must  be 
ac(|uitted.  if  he  kills,  and  tlie  intentioo  it  not 
proved,  that  is,  if  it  is  not  proved  that  he  killed 
premeditatedly  and  of  forethought,  it  b  but 
manslaughter.  Therefore  in  the  case  before  os, 
if  that  part  of  the  information  is  not  proved, 
that  he  poblithed  maliciously,  &c  you  most 
acquit  him. — ^The  privileges  of  parliament  are 
not  known  to  the  common  law  ;  perliape  they 
may  judge  and  ponish  :  I  know  not  ifmr  pn- 
Til^^  nor  perhaps  are  they  to  be  known ; 
»ay,  not  known  to  themselves  whollr  :  tliey 
may  be  jua  what  they  please.  But  they  have 
not  punished  this  man ;  they  have  turned  him 
over  to  the  common  law,  therefore  he  most  be 
tried  by  the  comnsoo  law.  Yet,  as  hath  beeo 
justly  observed,  they  may  take  the  thing  again 
mtocoosideratioo,  and  punish  him  in  the 
Honae ;  and  it*  so,  he  may  be  ponishcd  twice 
for  the  saase  fouh,  by  two  diferent  sentences ; 
which  by  the  eomsMo  law  a  man  cannot.  Mr. 
Attorney  will  not  aoswcr  for  the  Rottse  of  Coos- 
^itwiHooCbeso.  Theo,  gentlemen, 
wkaiiiyomioe  il  vmiUkompooiriio 
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man  here,  who  is  at  tlie  mme  time  liable  to  bo 
panished  there,  if  the  House  thinks  flu — Much 
might  be  mid,  more  than  we  dare  my  for  our 
client  in  this  case :  oiir  mouths  are  already  half 
abut,  and  the  tenets  thegentlemen  on  the  other 
side  lay  down,  are  to  shut  them  quite ;  but 
ntsy  you,  this  nation,  nor  I,  never  feel  the 
effects  of  such  tenets,  or  see  them  piit  in  prac- 
tioe!  It  is  a  rule  in  law,  and  a  jHinciple  in 
equity,  to  hear  both  sides  ;  therefore  we  may 
jiMtly  compkin  in  this  case.  It  is  a  common 
proverb  (and  a  very  wise  chancellor  affirmed 
that  proverbs  were  the  wisdom  of  a  people). 
Losers  most  have  leave  to  speak.  In  the  Scrip- 
ture Job  complains  of  the  dispensations  of  Pro- 
vidence, the  causes  snd  consequences  of  which 
he  did  not  comprehend ;  one  would  imagine, 
therefore,  that  as  complaints  are  so  natural  to 
iiufferers,  they  rosy  merit  some  excuse  where 
the  affliction  exceeds  proper  bounds.  It  may 
be  mid  indeed,  Uiey  are  capable  of  raising  o 
dangerous  compassion.  But  to  prevent  this, 
will  it  be  right  to  tell  a  free  people,  happen 
what  will,  you  shall  never  complain  ?  Before 
this  is  said,  it  shouM  be  well  considered."  [Mr. 
Pratt  then  went  again  upon  different  parts  of 
Mr.  Ford'sexoetlent  speech,  which  he  enforced 
in  a  very  strong  anu  fine  manner,  and  with 
which  he  concluded.] 

The  Attorney-General  got  op  a|pio  and 
made  a  reply,  the  princifial  matter  in  whicb 
waa,'<*  That  in  an  indictment  for  murder  were 
alwaya  these  words,  which  are  words  of  coorse, 
aod  of  mere  form,  viz.  not  having  the  fear  6( 
God  before  his  eyes,  and  being  instigated  Iry 
the  deviL  Now,  aixording  to  the  rule  laid 
down  by  the  goitlemen,  this  most  be  proved, 
which  is  impossible;  for  the  man  would  say, 
he  was  not  so  instigated,  and  had  the  fear  of 
God  before  hb  eyea;  and  who  could  prove  tliat 
it  was  otherwise  ?  Now  this  evidently  shews 
all  those  thin<i[B  to  be  merely  matter  ot  form.*' 

The  Chief  Justice  neirt  summed  up  the  evi- 
dence ;  and  delivered  it  as  his  opinion,  that  iIm 
jury  ought  to  find  the  defendant  guilty ;  for  Iw 
thought  the  foct  of  publication  was  folly 
proved ;  and  if  so,  Xhey  eoukl  not  avoid  bring- 
log  in  the  defendant  guilty. 

The  jury  went  out  and  stayed  about  two 
hours  ;  wheo  they  came  iolo  the  court,  the 
ibreman  anawered  for  the  rest,  and.  wheo  the 
ouestion  was  put,  he  said,  Guilty  ;  Not  GoiKy, 
Not  Guilty,  my  lord — the  first  word  goili^ 
being  said  by  mistake;  upon  ohicfa  there  was 
a  kMid  huzza  ;  and  the  jury  went  away.  Botp 
at  the  desire  of  the  attorney-general,  tbey  were 
called  into  court  acr^in,  and  asked  this  lending 
question,  viz.  **  Gentlemen  of  the  Jury,  do 
yoo  think  the  evidence  laid  before  \oo,  of 
i>wen*s  publishing  the  book  by  seUine  i,  b  nol 
sofBcient  to  coovince  you  that  the  said  Owes 
did  sell  this  book  ."'*  At  which  the  forenun 
appeared  a  good  deal  flotieied  ;  aod  tlie  judge 

*  See  the  Case  of  the  Dean  of  Sc  Asaph, 
A.  n.  1784,  the  coses  tbcmin  rcfoned  to»  aod 
tkralftt.  51  Geo.  ^  c.  M. 
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tkm,  that  the  eridence  of  publishing  was  not 
clear,  without  perjury  ;  and  if  the  jury  had 
answered  Yes,  and  not  (bund  the  defendant 
iifuiUy,  one  does  not  know  what  might  have 
been  done  to  the  jury,  or  before  whom  called. 
But  they  found  Owen  not  guilty  on  the  whole 
of  the  case,  taking  in  that  which  included  guilt 
or  not,  and  iudged  as  to  facts,  law,  and  justice, 
of  the  whole ;  and  therelbre  did  not  answer 
that  leading  question,  w|iich  was  so  artfully 
Note,  The  Jury  could  not  say,  to  the  qnes- 1  pat  to  them. 


repeated  the  question ;  upon  which  the  foreman, 
without  answering  the  question,  said,  **  Not 
Guilty,  Not  GuiH)r  ;*'  and  several  of  the  jury- 
men 8aid,  *'  That  is  our  verdict,  any  lord,  and 
we  abide  by  it."  Upon  which  the  Court  broke 
up  ;  and  there  was  a  prodigious  shout  in  the 
halt.  The  attorney-general  desired  more  ques- 
tions might  be  asked,  but  the  judge  would  not, 
■either  would  the  noise  permit  it. 


S26.  The  Trial  of  John  Barbot,  Attorney  at  Law,  for  the  Murder 
of  Matthew  Mills,*  esq. ;  at  a  Court  of  Oyer  and  Terminer 
and  General  Gaol-Delivery,  held  at  the  Town  of  Basseterre,  ia 
and  for  the  Island  of  St.  Christopher,  on  Friday  the  5  th  day 
of  January,  before  the  Hon.  William  Matthew  Burt,  esq.  Pre- 
sident of  his  Majesty's  Council  of  the  said  Island,  and  others, 
his  Majesty's  Justices  of  Gaol-Delivery.  [Published  by  Per- 
mission of  the  Judges] :  26  George  II.  a.  d.  1753. 


On  Thursday  the  4th  of  January,  irSS^  a 
Bill  of  Indictment  was  found  by  the  grand  in- 

3ue8t  for  the  island  of  St.  Christopher,  a^nst 
ohn  Barbot,  (gentleman,  for  the  murder  of 
Matthew  MillSy  late  of  the  said  island,  esq. 

On  Friday  the  5th  of  January,  1753,  the 
Court  being  met,  the  prisoner  John  Barbot  was 
set  to  the  Sblt,  when  tne  Court  proceeded  thus : 

CUrk  of  Arraigns.  John  Barbot,  hold  up 
thy  hand.  (Which  he  did.)  You  stand  in- 
dicted by  the  name  of  John  Barbot,  late  of  the 
pariah  of  St.  George  Basseterre,  in  the  island  of 
St.  Christopher,  gentleman ;  for  that  you,  not 
ha?ing  the  fear  of  God  before  your  eyes,  but 
being  moved  and  seduced  by  the  instigation  of 
the  devil,  on  the  19th  day  of  November,  in  the 
S6th  year  of  the  reiffn  of  our  sovereign  lord  the 
king  that  now  is,  about  the  hour  of  fire  of  the 
clo<£inthe  morning  of  the  said  day,  with  force 
and  arms,  at  a  certain  place  called  Frigate-Bay, 
in  the  parish  of  St.  George  Basseterre  aforesaid, 
in  the  island  aforesaid,  in  and  upon  one  Mat- 
thew Mills,  esq.  in  the  peace  of  God,  and  of  our 
sovereign  lord  the  king  that  now  is,  then  and 
there  oeing,  feloniously,  voluntarily,  and  of 
your  malice  aforethought,  did  make  an  assault ; 
and  that  you  the  said  John  Barbot,  with  a  pistol 
of  the  raiue  of  five  shillings,  then  and  there 


*  This  Mr.  Mills  lired  some  time  at  Rich- 
mond in  Surrey,  and  married  a  daughter  and 
coheir  of  colonel  Soulegre:  (The  other  daugh- 
ter and  coheir  marned  Stephen  Theodore 
Janssen,  esq.  JLord- Mayor  of  London  in  1755). 
fie  went  over  to  St.  Christopher,  Antigua,  &c. 
to  look  af)er  his  estates  there,  and  was  bar- 
Iwraasly  murdered.    Former  EdUion, 


charged  and  loaded  with  gunpowder  and  leaded 
bullets,  which  said  pistol  you  the  said  John 
Barbot  in  your  riffht  hand  then  and  there  bad 
and  held,  into  aiM  against  the  aforesaid  Mat* 
thew  Mills,  then  and  there  feloniously,  wil* 
fully,  and  of  your  malice  aforethought  did  sbod 
»ff  and  discharge ;  and  that  you  the  said 
John  Barbot,  with  leaden  bullets  aforesaid, 
issuing  and  shot  off  out  of  the  pistol  aforesaid, 
then  and  there,  by  the  force  of  the  said 
gunpowder,  the  said  Matthew  Mills,  in  and 
upon  the  right  side  of  the  body  of  the  said 
Matthew  Milb,  and  between  the  two  last  false 
ribs,  and  near  the  back  of  the  said  Matthew 
Mills,  then  and  there  feloniously,  voluntarily* 
and  of  your  malice  aforethouffht,  struck,  pene- 
trated, and  wounded ;  and  that  you  the  said 
John  Barbot,  then  and  there  feloniously,  volutt«. 
tarilv,  and  of  your  malice  aforethoueiit,  gave 
to  the  said  ^atthew  Mills,  with  the  l^dca 
bullets  aforesaid,  oat  of  the  said  pistol,  then, 
and  there,  by  force  of  the  said  gunpowder,  shot 
off  and  discharged,  in  and  upon  the  right  side 
of  the  body  of  the  said  Matthew  Mills,  and 
between  the  two  last  false  ribs,  and  near  the . 
back  of  the  said  Matthew  Mills,  then  and  them 
one  mortal  wound  of  the  breadth  of  one  inch, 
and  the  depth  of  nine  inches ;  of  which  said 
mortal  wound  the  said  Matthew  Mills  at  Fri« 
gate-Bay  aforesaid,  in  the  parish  aforesaid,  ia 
the  island  aforesaid,  instantly  died :  and  so  yoa 
the  said  John  Barbot,  the  said  Matthew  BAIIs, 
in  manner  and  form  aforesaid,  at  Frigate- BaT 
aforesaid,  in  the  parish  and  island  aforesaiJ, 
feloniously,  rolantarily,  and  of  your  malice 
aforethought,  did  kill  and  murder,  against  the 
peace  of  our  aaid  lord  the  king,  his  crown  ind 
dignity. 


IfSl]  S6  6E0B0KU. 

Ci-t^Arr.  How  MTCM  thou,  JehaBirbol, 
«t  thm  gailtj)  of  the  Monjr  knit  ■«rdcr 
whereof  IMO  Mandcat  indicted,  or  not  guilty  F 

Pritnur.  Not  Oiulty. 

ClifArr,   Ciilprii,lH)iTirilttboubatriedr 

Prit.  Bj  Go4  IM  my  eoanirj. 

Ci-ofArr.  God  Mud  ibeea  good 

Prii.  Hoy  tl  pteaoe  your  Mooan,  I  bare  a 
MMiioa  ti>  make,  which  is,  that  1  inoy  bo  al- 


to make  my  defence  in  the  fiillcat  manDer. 
What  I  aik  tl  no  new  thiiiK>  it  being,  at  1  am 
{□formed,  usual  in  England,  and  harii^  been 
nuted  MTen)  timet  lo  imaonen  in  cawa  of 
Ffe  anil  death  in  the  KingVbencb  of  this 
illand :  wbioh  Mr.  Solicitor  Oooeral  knowa  to 
be  00  i  hoTing  been  liinwolf  concerned  iii  tbooe 
oneo  on  behalf  of  the  crown. 

Satieilor  Gtna-al.  (John  Baker,  0*1.)  May 
■I  pleaie  your  honouia,  1  wan  indeed  aware  that 
Ibia  notMO  would  be  made  by  the  priiooer, 
and  in  the  manner  it  hai  been  ;  and  inerefore 
\t»g  leave  to  offer  lo  the  Court  what  hai  occarrod 
to  me  on  the  matter. 

It  ic  certain  that  the  practice  in  England, 
till  a  rerv  few  yean  ufo,  wti,  that  a  peraon 
udicled  for  a  oapital  offence  wu  nerer  allowed 
counsel  on  a  plea  of  Not  Guilty,  udIom  lo  matter 
iff  law  only  ;  and  that  to  be  aiarted  bv  the  pri- 
Moer  himeelf.  And  to  thie,  bendea  the  known 
practice,  the  anihoritiei  in  law  are  lo  full  and 
plain,  ihit  yoa  can  look  into  no  book,  which 
n  all  Ireali  of  thii  matter,  where  tliia  doctrine 
doa  nolatooee  (tare  YOU  in  the  Htce. 

It  i>  very  true,  that,  by  the  more  modern  prae-" 
tiee,  therigour  of  thit  rule  hath  been  lomeiliin^ 
rdaxed  ;  but  then  it  ii  proper  to  aee  hon  far  it 
baa  been  lO :  and  I  can  renture  to  affirm,  that 
it  has  gone  no  hrther  than  to  permit  counael 
B  examine  and  croat-examine  wilnebset ;  and 
aerer  to  tbe  giring  them  leare  to  make  oboer- 
valiona  o«  the  eridence ;  or  todrawargumenta 
or  ioftrencei  from  it  to  tbe  point  in  iwne ;  or  to 
do  any  thing  eitc  in  ibe  way  of  a  ffarmal  or  full 
Mbnce.  And  this,  thoogh  at  flist  a  ptire  in- 
dulgence, yet  now  aeemi  la  be  k  Iv  grown 
{■to  a  r^t,  tiiat  1  beliere  it  wooM  be  thought 
bard  to  deny  it  to  the  prisoner  in  the  present 
one;  and  I  shouM  readily  consent  to  tbe 
gimiting  it  on  behalf  of  the  crown.  But  as  to 
llie  alkiwing  counsd  in  tbe  full  extent  tbe  pri- 
■oner  has  mored  for  it,  I  am  confident  no  in* 
■tance  wu  ever  yet  teen  of  the  kind  in  Eog- 
laod  ;  and  I  (ear,  fer  that  reason,  your  ho- 
tnuRcau  hardly  be  thought  at  liberty  to  al- 
low it  here. 

Tbii  is  a  trial  of  great  expectation,  and  your 
bonoura  will  be  *erv  careful  m  do  what  ii  ok- 
actly  right ;  and  to  Wve  no  part  of  your  con  - 
dnct  liaBle  to  censure  hereafter. 

Whether  it  be  a  hardship  to  deny  full  coun- 
sel to  prisoners  in  capital  cases,  1  shall  not  pre- 
tend to  say  :  But  tiiii  is  certain,  that  if  it  be 
one,  it  l(  of  tbe  law's  raakiog,  and  not  of  your 
bonoura ;  and  therefore  yon  cannot  bo  blamed 
fi>t  it;  though  perhaps  yoa  might  be  so,  for 


Triat^JahnBafiot,  [ISSS 

■flowlBg  nhdalgaMe which (bahwiBdlba 
pnelico  of  Eaglui  do  tM  wamot. 

For  the  inatancet  alkged  by  tbo  pnaoaer,  in 
tha  Court  of  Kfaig's-bwcb  in  tbia  ial«td,  ibey 
bare  been  but  two  or  three,  and  of  rery  late 
yean  only.  It  was  na  ktoger  ago  llian  iba 
year  ITM,  that  I  myaeir  was  refuaed  by  that 
court  to  ba  of  eoaasel  ftr  one  James  Dixon, 
who  stood  fatdicledfbr  the  tame  crimoiliBt  the 
priaoneT  at  the  bar  aow  docs:  So  (hat  any 
iBstaacea  to  tbe  contmy  must  bore  been  siaoe 
that  time ;  and  noae  in  the  case  of  murder; 
though  I  tbiok  ouo  or  two  of  other  folonies. 
But  these  are  too  reeeat  to  gorem  the  determi* 
naiiou  of  the  Coon  in  the  pcaseat  eaae  ;  wbicfa 
must  iticsefoea  tnm  on  tbia  queattoo  ooly,  how 
br  the  permiUiag  conaoel  hr  Ibe  prisooer  is  in 
itadf  right,  and  agreeable  to  law. 

1  shall  but  juti  add,  that  in  proof  of  what  I 


Eogtand,  I  hare  bera  two  printed  Inais  of  per- 
aona  indieied  Ibe  mnrder,  Aa  one  so  late  aa  in 
tbe  year  1741,  and  tbe  other  to  eery  late  as 
about  tea  mmlho  age:  Tbe  fbmer  is  of  cap- 
tain Goodera,  eominandef  of  one  of  his  ma- 
JMty'e  sbtM  of  war,  tbr  the  murder  of  bis  hro- 
I  titer  air  John  Diody  Goodore,  bari.*  and  the 
'  Utter  of  Htsa  Blaody,  for  tbe  murder  of  bet 
'  own  father,  triad  at  Oxford  aaaiiea  no  lomr 
I  ago  tbap  tba  month  of  Harob  laaL-t-  "ftw 
pnsoima  ware  both  ptnons  of  soma  rmik  and 
nrtane  in  Elk,  and  such  as  both  coold  well  at 


\  tlung  proper  to  hare  btaa  asket 
,  And  yet  in  aeilber  case  ia  there  tbe  least  pse- 
,  teoca  OB  tbe  part  of  the  prisoMr,  of  being  in- 
tilled  to  it,  or  any  tiling  like  a  moliou  fat  it; 
I  but  (what  ia  yet  a  stronger  confinnalioB  of 
I  what  I  hare  alleged,  than  a  mere  silence  on 
the  matter)  it  is  only  aakcd  in  thecasa  of  cap- 
tain Gooderc,  to  allow  counsel  for  tbe  priaooH 
to  examioe  and  crow-examine  witnesses ;  and 
eron  that  ia  iaaisted  on  by  the  counsel  lor  tbe 
crown,  to  be  a  ftrour,  and  not  a  right ;  awl  it 
ia  there  granted  aa  tnofa. 

The  Preaidesl  then  |iut  it  to  the  Court  for 
their  opinloo,  whether  or  bow  tu  the  pnaona 
oogbt  Ml  be  aHowed  oonoael  to  naka  his  de- 
fonee ;  wlien  the  Court  aoanimoosly  dedarsd 
it  sa  their  opinioa,  that  be  should  M  altawad 
eounoel  to  apeak  to  pmota  of  law  to  ba  iisilsd 
by  himaelf,  and  also  to  examine  bit  owa,  nod 
crom-cxamiac  tbe  witaeseea  far  the  erawa,  but 
ao  farther. 

Pnwntr,  Then  1  pray  your  bonoura  irill 
please  to  allow  Hr.  Fry  e  to  be  of  counsel  for  m^ . 
Tlie  Court  aecordingly  aangoed  Mr.  FryeoT 
counsd  for  the  prisoner. 

Cf.  0^  Arr.  Cryer,  make  proclamation  for 
tilence. 

Cryer.   Oyee,  Oyex.OyesI  His  majesty'ii 


'  See  it,  rol.  17,  p.  1003 
fSeeitanfe,  p.  1118. 
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JMlicM  do  itricdjr  «b«Tge  and  Mcamud  aH 
nioDcr  of  pcnooB  to  keep  •tlenoe,  upon  pun 


Crycr.  OjezI  YoQ  good  men,  that  «ra  im- 

EjiDriled  to  irj  beltrem  our  ■OTereiffo  lord  the 
QgaodthepriiDnerat  thebar,  aoiwetto  your 
nameg,  and  aare  joor  fluBi. 

^"he  Jury  wara  called  orer,  and  appeared. 

C.  d/"  ^rr.  Yea,  the  priaODer  at  the  bar, 
|]ie*e  men  wbich  were  laat  called,  aad  do  noir 
appear,  are  tlioae  who  are  to  paai  between  our 
aoTereipibnl  Uiekiai;*Dd  you,  upon  the  trial 
of  vour  life  and  death  ;  if  therefore  yon  will 
challenge  tfaem,  or  aoj  of  then,  von  must 
cfaallenc^  thsm  aa  they  come  lo  the  book  to  be 
aworn,  before  tbey  iretworn:  And  yon  ahall 

a.  «f  Arr.  George  Weatherill,  kiok  npoa 
the  pnaaner!  Yoa  ifaall  well  and  truly  try, 
aud  trva  delironnce  maka,  between  our  ao- 
vereifn  laid  the  king,  and  the  priMHier  at  tba 
bar,  wboM  you  aball  bare  in  charge,  and  a 
(rue  Tardiot  gire,  accwding  to  the  eridenoe: 
Sob^yotiGod. 

And  the  tama  oattt  waa  admiaiilered  to  tke 
fMl,  (which  wrreawom)  and  their  naniea  are  aa 
follow:  Georn  Weatherill,  BeoiamiD  CliROD, 
■wwn ;  Jobn  WiliOD,  Thontaa  Horgan,  Alex* 
aoder  Doaglaa,  Williani'.JaekMn,  cMllenged ; 
William  Oarrey,  aworn  ;  Willet  Payoe,  chal- 
IcDttcd ;  Charfei  Caiaet,  aen.  aworn ;  Archi- 
ed lliDinpaoaicbaHengedi  Abraham  Steele, 
sworn;  JiWVh  Kinz,  cbBllenged;  Thomaa 
Edmrad,  Wiftiam  IiTea,  John  Johnton,  ten. 
William  Welb,  jon.  iwom  ;  EdmuDd  Tinoat, 
Da*!*  PerciTal,  John  Fahie,  Crisp  Moliuena, 
Andrew  Arraoar,  cballeuged. 

Pn'KNwr.  Hay  it  pleaae  yonr  honour*,  I 
challenge  Ur.  Armour  for  cauae :  Uy  canaa  of 
ohallenga  ia  tfaii: — Mr.  Amour  lately  at 
UsaHerrat  waa  beard  to  ny,  that,  if  ha  was 
up<ui  my  jury,liewo«ild  bangme. 

Mr.  PrttUent.  Can  you  pro*e  tfaia  declara- 
tion of  Ur,  Armour'i  f 

Praoner.  Ye*,  I  pray  thai  Mr.  Frye  may 
be  awoni  to  prove  it. 

Mr.  Preiufm.  Swear  Mr.  Fry*.  (Whiob 
irat  done.) 

Mr.  Fryt.  1  heard  Mr.  Armoor  aay  at 
Honiierrat,  that,  if  be  waa  to  be  on  Mr.  Bar- 
bot'aiury,  he  would  condemn  him. 

sJuiUr  GeHtrtU.  Thia  ii  abundant  oanie, 
to  be  aure.* 

Mr.  PrtuJeiU.  Mr.  %nilh,  go  on  wilb  the 
jury. 

Ct.  of  Arr.  William  BackleT,  Tfaomia 
Wylley,  challenged  ;  Chrial.  UanfenborMigh, 
•wom;  Peter  Catew,  challenged;  Rtcbard 
PeteraoD,  Edward  GiUard,  awocn  ; 

CI.  0/  Arr.  Cryer,  count  ibaae. 


JiTBt. 

George  Weathetill,       William  Iiht, 
Beqiamin  Clifton,         Jdm  Johnaon,  aeii. 
William  Girrey,  William  WelU,juD. 

Charle* Cainea,ten.    Ctiiin. Hardenbonngh { 
Abraham  Steele,  Richard  Peteraon. 

Tbomaa  Edmead,  Edward  Oillard. 
CI.  of  Arr.  Cryer*  make  procUmatioD.  _ 
Cryer.  Oye>,  Oyes,(^exI  If  anyoMcaa 
inform  the  king'a  joatjeaa,  (b«  king'a  aolieitor- 
ganenJ,  or  thia  inqneat  now  to  ba  lakn,  of  any 
treaaoDB,  mnrdera,  feleniea,  or  niadameanouta^ 
commiitcd  or  done  by  the  pria«»er  at  ibe  bar, 
let  him  come  forth,  and  he  ihall  be  heard,  br 
the  priaooer  stand*  now  at  the  bar  upon  bii  d^ 

t: —J  ^ij  peraooi  that  are  bound  if. 

i.'..  ».ij ~--tt  the  pru 

Ihehr  evidence,  or  they  itill  forfeit  their  raco^ 


May  it  pleaae  your  faanoitn,   I 
hnmhly  more  that  1  way  have  pen,  ink,  and ' 


T,:, 


Praident.  Ay,  bv  all  meana. 
CI.  of  Arr.  John  Barbot,  bold  up  thy  hand  I 
Gentlemen  of  the  jury,  took  upon  the  priamieri 
and  hearken  to  bii  charge ;  b«  (tanda  indicted 
by  the  name  of  John  Barbot,  late  of  the  pariab 
or  St.  George  Baaaeterre,  in  the  ialand  of  St. 
Chrialoph«r,  gentleman,  for  that  he  not  haring 
(a*  in  tlie  ituliclmBal  before  ael  forth).  UpoH 
tbia  indictment  he  bath  been  amigaed,  awl 
upon  hia  anaignment  hath  pIcMcd  NM 
tinilty ;  aud  for  hia  trial  hath  put  himaalf 
npoo  God  and  bia  oountn',  which  country  yon 
are:  Your  diaigc  Ihcrelore  ia,.  to  enqnire  wba- 
ther  be  be  .guilty  of  the  feiauy  and  marder 
whereoi'be  atanda  iudicted,  or  not  guilty.    If 


tbe  time  of  the  iielonv  eommiued,  or  at  any 
tiaw  tioce:  If  you  6nd  him  not  guilty,  yoa 
ihall  enquire  whether  he  fled  for  lh«  name.  If 
you  find  that  ha  did  By  for  the  tame,  yon  didl 


anqoii 
badit 


*  Bee  tbe  olyection  to  Mr,  Raikes  in  the 
Caae  of  O'Connor  and  oibera,  at  Uaidilone, 
*.  s.  1798.  ^  1 
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J  aire  of  hit  goods  and  ohaMdi,  n  if  yon 
found  him  gnilty ;  If  yon  find  him  not 
guilty,  and  that  be  did  nntfly  for  tba  mhm, 
aay  ao,  and  no  more  ;  and  hear  yonr  cvidenoa. 

Jtiry.  Hay  it  pleaae  your  honouia,  we  yny 
we  may  bare  pen,  ink,  and  p>pof- 

Mr.  PraidtMl.  Mr.  Smith,  let  the  jniy  ha«« 
pen,  ink,  and  paper. 

Hr.  Ktrr,  AUy  it  pleaw  yoar  honom,  and 
you  geutlemea  of  tiw  ^ury,  I  am  c^  ooouael 
nr  tM  long  on  thii  trial :  It  ia  an  indietneat 
by  which  the  pcitoner  at  the  bat  atasda  m^ 
cnaed  of  the  murder  of  Matthew  Hilla  aa^ 
The  indictmanlaau  forth,  That  the  pnaoMr  at 
tbe  bar,  not  baring  tbe  fear  of  God  Mbi«  hii 
eyea,  but  being  mored  and  aeduoed  by  the  in- 
atigation  of  tbe  d*rtt,.an  the  10lh  day  of  No- 
vember, in  the  SStb  year  of  tbe  raign  of  hia 
fKeaent  inajeaty,  abotit  Iha  hour  of  fire  of  tbe 
dock  in  tite  .morning,  with  force  and  arma,  at 
a  place  called  Frigat^Bay,  in  the  pariah  of  St. 
Geoige  Baneterre,  in  thit  ialand,  in  and  npon 
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ooe  Mailbew  Millt,  esq.  io  the  iieaee  of  God, 
•nit  of  ottr  nid  lord  the  kiog,  then  and  there 
being,  felonioul^,  Toluntarily,  and  of  his  malice 
aforethought,  did  make  an  assault;  and  that 
the  prisoner,  with  a  pistol  then  and  there 
chargeii  whh  guopowaer  and  leaden  hullets, 
which  he  in  hb  rignt  hand  then  and  there  had 
and  hefd,  into  and  against  the  said  Matthew 
Mills,  then  and  there  felonioosYy,  wilfully,  and 
of  his  malice  aforethought,  diil  shoot  off  and 
-dischaif^e;  and  that  the  prisoner  with  leaden 
bullets  nsning  out  of  the  said  pifto^,  hy  Ibrce 
of  the  said  gunpowder,  the  said  Matthew  Mills, 
Jn  and  upon  the  right  side  of  his  body,  and  be- 
tween the  two  last  false  ribs,  and  near  the  back 
of  the  said  Matthew  Mills,  then  and  there  felo- 
'niouslv,  voluntarily,  and  of  his  malice  afore- 
thought, struck,  penetrated,  and  wounded; 
*and  that  the  said  prisoner  then  and  there  fe- 
loniously, volnntarAy,  and  of  his  malice  afore- 
thoughC  gare  to  the  said  Matthew  Blills  in  and 
upon  the  right  side  of  his  body,  between  the 
•two  last  fabe  ribs,  and  near  the  back  of  the 
said  Matthew  Mills,  one  mortal  wound  of  the 
breadth  of  one  iodi,  and  the  tiepih  of  nine 
inches;  of  which  said  mortal  wound  the  said 
MaUhew  Mills  instantly  died. 

To  this  accusation  the  prisoner  at  the  bar 
>batb  pleaded  not  guilty ;  and  for  trial  hath  put 
.kimaelf  upon  you,  geotlemen  of  the  jury  :  it 
is,  thensfore,  the  duty  of  us,  who  are  of  coun- 
•ael  for  the  king,  to  prove  this  horrid  crime 
upon  the  prisoner  to  your  satisfaction ;  and  I 
inake  no  doubt  we  shall  be  able  to  support  this 
indictment,  upon  the  most  violent  presumptive 
oroof  that  ever  appeared  on  a  trial  of  this  kind. 
If  tliis  should  be  the  case,  I  hope  the  jury  will, 
under  your  honours'  direction,  find  the  prisoner 
guilty  of  this  murder.  We  shall  proceed  to 
examine  the  witnesses  for  the  king,  as  soon  as 
tlie  gentlemen  who  are  to  tbilow  me  have 
opened  to  your  honours,  and  the  jury,  the 
nature  of  the  eridence  that  will  he  produced  on 
this  occasion, 

Soi.  Gen.  May  it  please  your  honours,  and 
•  you  gentlemen  of  the  jury  ;  The  prisoner  at 
the  bar,  John  Barbot,  suodi  indicted  of  no  less 
a  crime  than  that  of  murder ;  the  murder  of 
one  Matthew  Mills,  e«^.  1  say,  of  one  Matthew 
^h\h ;  because  such  is  the  stile  and  form  of  the 
indictment ;  and  uot  as  supposing  you  are,  or 
can  be  any  strangers  to  the  name  or  character 
of  that  unfortuuate  gentleman :  for  who  the 
deceased  was,  his  rank  and  distinction  in  life 
would  not  permit  any  one  in  these  parts  to  be 
ignorant ;  and  as  to  what  he  was,  if  there  were 
•any  who  knew  it  not  in  his  life- time,  they  roust 
necessarily  have  learned  it  from  the  ^eucral 
sorrow  and  concern,  and  the  many  hearts  that 
are  yet  bleeding  for  his  death. 

Gentlemen,  as  to  the  monler  of  which  the 
•iwisoner  stands  indicted,  it  is  perhaps  the 
hardest  to  he  accounted  for,  as  to  its  causes 
and  the  motives  to  it,  of  any  intended,  any  con- 
certed event,  that  has  ever  fallen  out  witliiin  the 
compass  of  yoor  knowledge  and  experience. 
:The  (wo  grand  and  ordinary  motives  to  tl|e 


committing  of  murder,  are  inlereitand  malice. 
Bnt,  for  the  former  of  these,  there  does  not 
seem  to  have  been  the  least  prospect  of  any 
advantage  to  he  reaped  by  any  one  whatever, 
by  the  death  of  the  deceased :  Though  how 
many,  and  in  how  grievoua  a  degree,  will  be 
auflferers  by  it,  God  knows :  and  ror  the  other 
motive,  malice,  ooe  would  have  thought  bis 
amiable  character,  and  moat  anexoeptionable 
conduct  towarda  every  one,  moat  have  aeeored 
him  against  the  enmity  and  ill-will  of  any  per- 
■on  living ;  and  even  still  we  may  venture  to 
affirm,  that  no  good  man  was,  or  could  be,  bis 
enemy :  yet  that  he  had  an  enemy,  (one,  at 
least,  if  not  more ;  1  my,  that  he  had,  at  least, 
one  enemy)  is  but  too  apparent  from  the  man- 
ner and  arcumstances  of  his  death :  and  I  bo* 
lieve  yoor  consciences  will  be  abundantly  con« 
vinced  by  the  evidence,  that  that  enemy  was 
the  prisoner  at  the  bar ;  the  consdousnesi  of 
whose  guilt,  if  that  shouki  be  the  ease,  BBiist 
be  greatly  agffravate«l  by  this  ooasi^leratkNi, 
that  he  has  robbed  the  world  of  a  man,  whose 
toss  he  cannot  make  good  to  it  in  himself;  and 
that  there  is  no  probability,  that  in  the  eonrie 
of  twenty  such  lives  as  his,  he  should  ever  be 
able  to  make  amends  to  the  great  number  of 
persons  whom  he  has  rendem  so  unhappy, 
and  made  such  sufferers  by  it :  so  diffusive  a 
ruiu,  so  exteuftive  a  mischieif  bas  been  aooom- 

(lisbed  by  a  sinj^le  stroke  of  so  insignificant  a 
and! 

Gcntlrmen,  there  are  Hew  murders  eom- 
mitted,  of  which  it  is  not  with  some  difficahy 
and  labour  the  authors  are  found  out:  for,  as 
the  more  atrocious  the  crime,  and  consequently 
the  greater  the  punishment  attending  it,  so  the 
greater  the  caution  and  secrecy  used  io  the 
committing  it,  i^d  the  manner  and  meaas  of 
putting  it  in  execution  the  more  carefully 
studied  and  Concerted,  in  order  to  avoid  a  dis- 
covery, and  e8ca|»e  tlie  hand  of  justice. 

And  yet,  gentlemen,  in  most  cases  of  mor- 
der,  (for,  iodee<1,  iu  some  few  instances,  hearea 
has  thought  tit  to  reserve  the  whole  of  ven- 
geance to  itself;  but,  I  say,  in  most  cf see  of 
murder)  it  has  pleased  Providence  by  some 
mark  or  auother  to  point  out  the  guilty  person : 
and  all  the  care  and  foresight  of  the  coolest  and 
cuuoingest  offenders,  have  not  been  able  to 
guard  against  some  token,  some  unthougbt-of 
eircumstanoe,  which  bos  left  a  door  open  to  a 
discovery,  when  they  imagined  they  had  barred 
up  all  accesd  to  it. 

Thus,  gentlemen,  in  the  present  case,  though 
the  prisoner  at  the  bar  flattered  himself  he  had 
so  effectually  laid  his  measures,  as  perfectly  to 
secure  him  against  (not  the  knowle<]^  and  tlis- 
covery  of  his  crime,  for  that  he  knew  there 
were  those  about  him  who  could,  and  most, 
make  public;  but  against)  the  puoishaa^nt 
which  he  knew  by  law  was  doe  to  it;  hy 
taking  care  to  have  none  present  when  he  com- 
mitted it,  who  could  be  legal  witnesses  against 
him:  yet  1  believe  all  his  management  and 
precautious  of  that  sort  frill  stand  him  in  very 
litile  siead ;  since,  by  evklence  unqueationably 
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leiifal,  so  many  ind  e?idcnt  tokens  of  hit  gwXt 
wUI  appear;  such  a  train  of  droomstances  will 
be  laid  before  you  of  various  kinds,  as,  when 
taken  and  oonsidered  Uigetber,  will  gire  such 
liffbt  and  strength  to  each  other,  as  to  oonrinee 
the  most  incredulous  persons,  and  satisfy  the 
most  scrupulous  and  tender  consciences,  that 
the  prisoner  at  the  bar  was  the  person  by  whose 
hand  the  deceased  was  murdered. 

And  this,  ^tlemen,  as  it  is  legal  eridence, 
so  it  is  suffiaent  too,  if  it  be  such  as  satisfies 
your  belief,  that  he  committed  the  fact.  And. 
indeed  this  is  the  best  and  only  evidence,  which 
we  can  hope  to  meet  with  in  almost  all  cases  of 
murder ;  where  the  caution  and  secrecy  which 
I  observed  to  be  used. in  the  committing  it, 
makes  a  necessity  of  investigating  the  truth  by 
painful  steps,  and  of  tracing  and  hunting  out 
the  murderer,  by  following  the  track  of  circum- 
stances, as  we  can  find  light  enough  to  discern 
and  pursue  it.  For,  if  the  bare  talcing  care  to 
have  no  persons  present  at  the  time  of  com- 
puting the  most  execrable  crimes  should  avail, 
in  spite  of  the  plainest  and  strongest  circum- 
stances pointing  out  the  criminals,  to  screen 
them  from  public  justice,  it  would  hardly  ever 
he  possible,  but  by  extreme  accident,  to  con- 
vict the  oiost  flagrant  offenders ;  and  nothing 
were  easier  than  to  commit  the  worst  of  crimes 
with  absolute  safety  and  impunity. 

Gentlemen,  it  were  a  thiog  greatly  to  be 
wished,  both  for  your  sakes  and  the  sake  of 
this  island,  that  it  had  not  been  made  the  scene 
of . this  abominable  act:  so  should  you  have 
been  saved  the  disagreeable  task  that  is  now 
imposed  on  you  ;  and  the  island  the  odium, 
which  will  perhaps  unjustly,  as  well  as  unfor- 
tunately, be  thereby  brought  upon  it:  1  say, 
unjustly,  because,  as  you  will  hear  from  the 
evidence,  though  the  matter  was  executed  here, 
it  was  conoeiv^  and  concerted  elsewhere.  The 
arrow  was  indeed  thrown  in  this  island  ;  but  it 
was  first  dipped  in  the  poison  that  was  gene- 
rated in  another;  where,  as  you  will  hear, 
g:entlemen,  the  prisoner  at  the  bar  was  exer- 
eisinig  himself  in  rehearsing  this  fatal  tragedy, 
and  making  himself  perfect  in  his  part  of  it, 
some  days  before  it  was  acted. 

Gentleoien,  as  1  before  told  you,  the  motive 
to  this  unhapny  afiair  is  hard  to  be  accounted 
for;  yet  all  that  can  be  conceived  or  imagined 
to  have  been  a  provocation  to  it,  with  the  sub- 
stance of  what  else  you  will  hear  in  evidence 
in  proof  of  the  indictment,  I  shall  relate  to  you ; 
and  though  the  provocation  you  will  hear  of 
was  the  slightest  and  strangest  that  was  per* 
bajM  ever  known  to  the  committing  an  act  of 
this  kind,  yet,  I  beUeve  the  prisoner  will  find  it 
a  difiicult  matter  to  assign  a  stronger  or  a  bet- 
ter. 

You  must  know,  gentlemen,  tliat  on  Tnesdsy 
the  7th  day  of  November  last,  there  being  a 
public  sale  at  the  town  of  Charles-town  in  the 
island  of  Mevis,  of  an  estote  in  that  island, 
commonly  called  Bridgwater's,  the  prisoner  at 
the  bar  onered  himaelfas  a  purchaser,  and  ac- 
badeforitthcjum  of  S>510/.  ater- 
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Ung.  The  deceased,  who  was  largely  inter* 
eatod  in  this  sale,  as  having  a  demand  for  •' 
conaderable  part  of  the  purchase  money,  and 
who,  as  well  as  many  others,  was  not  only  sur^ 
priced  to  bear  the  prisoner  bid  a  sum  of  money 
so  far  beyond  what  all  the  world  must  be  sen- 
sible  he  was  able  to  make  good,  but  also  justly 
offended  at  the  prisoner's  behaviour,  whicn 
tended  to  throw  every  impediment  in  the  way 
of  the  sale  that  he  could,  said,  he  desired  that 
there  might  not  be  so  much  cavilling,  and  that 
no  boy's  play  might  be  used  on  the  occasion  ; 
for  that  this  estate  had  onoe  before  been  sold,' 
and  the  purchase-money  not  paid :  upon  which 
the  prisoner,  with  great  heat,  and  a  pertneas 
peculiar  to  him,  stepped  up  to  the  deceased, 
and  in  mmlish  phrase.told  him»  Be  expected  to 
be  treated  like  a  ^ntleman.  To  wnich  th« 
deceased  only  replied.  He  should  use  him  and 
every  one  as  such. 

And  this,  gentlemen,  is  all  the  provocation, 
which,  on  all  the  recollection  and  eoiioiry  that 
can  be  made  use  of,  it  can  be  found  was  ever 
given  by  the  deceased  to  the  prisoner ;  since 
there  appear  not  the  least  traces  of  their  having 
hNig  before  spoken  to  each  other,  or  had  any  in*' 
tercourse  on  any  occasion  at  all ;  and  it  is  almost- 
a  certainty,  that  they  never  spoke  to,  or  saw- 
one  another  afterwards,  till  the  morning  of  the. 
death  of  the  unfortunate  deceased :  but  this»- 
gentlemen,  according  to  the  very  high  concetto 
which  the  prisoner  had  of  himself  and  his  owft 
merit,  was,  it  aeems,  such  an  indignity,  as  no« 
thing  less  than  the  taking  away  so  important 
and  valuable  a  life  as  the  deceased's  could  atooe 
for.  And  of  this  he  was  so  lull,  and  so  blinded 
by  bis  purpose,-  that  on  the  Friday  following^ 
the  lOtb  of  the  same  November  last,  he  de- 
clared in  the  street  of  this  very  town.  That 
there  waa  a  certain  gentleman  in  this  island^ 
whom  he  would  either  kill,  or  be  killed  by,  im 
less  than  a  fortoight:  and  indeed  in  less  (and 
very  little  less)  than  that  time  the  deceased  wan 
killed ;  and  (as  i  believe  yon  will  by  and  bve 
be  perfectly  convinced)  by  the  prisoner  at  the* 
bar.  What  could  induce  the  nrnoner  to  make- 
this  strange  and  unnecessary  declaration  of  his 
intention,  is  difficult  to  say  ;  nor  is  it  at  all  sa-i 
tisfactory  to  be  accounted  for,  1>ut  from  that 
fatelity  which  it  has  pleased  Providence  shall 
hang  upon  guilt,  to  convince  men,  that  what 
he  minks  proper  shall  be  revealed,  it  shall  not 
be  in  their  power,  with  all  their  care  and  pre- 
caution, to  keep  secret.  Gentlemen,  in  pur* 
suance  of  this  declaration,  and  in  the  ioterval 
between  that  and  the  19th  of  the  same  month, 
when  (as  it  is  laid  in  the  indictmenl)  the  de» 
ceased  was  killed ;  the  prisoner  took  an  oppor- 
tunity to  exercise  himself  in  firing  with  pistole 
at  a  mark ;  and,  as  the  event  has  proved,  be- 
came but  too  apt  a  proficient  at  it ;  having  fa-, 
telly  improved  himself  to  such  a  perfection  in 
it,  as  to  enable  him  to  accomplish  his  d«sign  oe 
the  deceased ;  who  was  found  dead  of  a  wound, 
apparently  given  from  a  pistol,  between  5  and 
6  of  the  clodc  on  Sunday  morning  the  19ih  day 
pf  November  lut ;  the  very  night  before  whiGb» 
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M  yoa  will  bear,  Ibe  priioiMr,  in  a  farjr  hnij 
Banner,  made  his  kal  wiU  at  a  publio  la? era  in 
tlie  town  of  Cbariet-town  in  Nevia,  where  he 
deli?ercd  it  into  the  coaiody  of  one  who  waa  lo 
ba? e  aomo  eoocera  in  it.  Gentienen,  from 
theae  eiroooMlanoca  and  thia  behaviour  of  the 
priioner,  |HiaTioua  to  the  morder,  1  believe  no 
nan,  for  hia  own  private  aatiafactioo,  would 
look  further  for  the  peraon  who  coaamitted  it, 
than  the  priaoner  at  the  bar.  But  firom  other 
iBore  nuQiorona,  and  mueh  atronger  circnai* 
atanoes,  which  you  will  likewiae  hear  Iroaa  the 
evidence,  and  which  I  shall  flrat  ope«  to  you,  I 
think  all  ahadow  of  doubt,  whether  it  waa  the 
prisoner  who  committed  it,  moat  be  entirely 
taken  away.  For,  gentlemen,  the  nin^t  bcAre 
the  committing  the  fact,  the  priaoner,  afler 
having  thus  eiecuted  his  laat  will,  and  deli- 
vered It  out  of  hb  own  cnalody,  vrent  firom  the 
tavern  into  the  country  with  one  Dr.  Jamea 
Webbe,  at  whose  house  he  slept,  or,  at  least, 
made  appearance  of  aleeptnff;  and  accordingly, 
between  9  and  10  o'ckK»,  ne  bade  the  doctor 
anil  hia  family  a  good  night,  and  retired  to  the 
chamber  allotted  him,  onder  pretence  of  going 
to  bed ;  but  in  the  morning  when  the  doctor 
arose  at  hia  usual  hour,  be  found  to  his  very 
mat— I  beg  pardon ;  I  was  going  to  aay,  to 
fiia  very  great  surprise ;  but  that  1  cannot  take 
upon  me  to  aay ;  not  however  be  did  fiml,  that 
the  prisoner  was  g[one  ftom  his  house;  and 
about  8  or  9  o'clock  in  the  anornioff  he  aaw  him 
riding  up  to  hia  house  on  his  (the  doctor's)  own 
borse,  and  with  his  own  negro  boy  attending 
him.  Where  he  had  been  while  he  had  thua 
withdrawn  himaelf,  and  what  he  bad  been 
doing,  you  will  presently  hear.  Gentlemen, 
about  five  o'clock,  or  very  little  after,  that  sanse 
Sunday  morning,  as  one  John  M*Kenley,  who 
is  an  overseer  at  the  phuitation  of  Mr.  Spooner 
near  Frigate- Bay,  waa  lyio^  on  hia  bed  (for  be 
bad  risen,  it  seems,  some  time  before,  and  had 
been  abroad ;  but  waa  now  lying  down  again ; 
when)  a  negro  boy  whom  he  very  well  knew, 
called  Cooroy ,  wfalo  beloaged  to,  and  usnalW  ran 
with  the  demiBed  when  be  went  on  horaeback, 
came  hastily  into  the  chamber,  and  even  leap* 
ed  on  the  bed,  and  with  great  emotion  and  seem- 
ing fright,  told  M*Kenley,  that  his  master  was 
fighting  on  the  Bay  with  a  gentleman  come  from 
Mevis,  and  that  he  teared  his  master  was  killed ; 
the  negro  then  instantly  went  out  of  the  room, 
and  mounting  his  master's  horse,  on  which  he 
had  rode  thither,  galloped  back  to  the  Ba^ 
again.  M'Kenley  was  going  to  saddle  his 
borse  to  follow  him ;  but  thinking  that  vrould 
take  op  too  much  time,  and  it  not  oeing  more 
than  a  quarter  of  a  mile,  or  thereabouts,  to  the 
place,  he  walked  away  as  fast  as  he  could  to 
the  place,  where,  when  he  came,  he  found 
Cooroy  supporting  his  master  against  his 
knees ;  but  on  coming  close  to  him,  he  found 
the  unhappy  gentleman  was  actually  dead, 
though  still  warm ;  having  just  breathed  bis 
last.  Al*Kenley  then  asking  Coomy,  who  it 
was  that  had  killed  his  master  P  the  negro  an- 
awercd,  it  was  Ur,  fi«rbot|  who  was  cont  from. 


Nevis,  and  waa  then  gmg  badi  agab;  and 
added.  If  yaa  will  go  to  tba  oaa-side,  I  beheva 
yo«  wiH  see  him ;  for  I  am  aare  ba  aaaaot^ha 
gone  lar.  M'Kealey  tfaaa  raa  ta  tba  bcaob, 
which  was  about  M  yarda  firoan  tba  ipat  whcrw 
the  deoeaaed  lay  ;  bi^  with  a  riaiag  baak  b^ 
twren;  and  there  aaw  a aaaoa  wiw fbar  oara  . 
and  a  paddle,  nwiB|^  from  the  abore  towarda 
Nevis,  with  somebody  dicaaad  in  wbita  aittiof 
in  thaatera;  but  by  the  peraon'a  back  bamg 
towarda  him,  and  from  the  great  ooasteraatioa 
ba  was  in  at  the  unhappy  evaut,  baviog  bim- 
aelf  a  little  while  before  bean  a  servant  to  tba 
deoeaaed,  be  did  act  distinguiib  who  tha  per* 
aoB  was.  However,  that,  gaatlenoD,  will  aoaa 
be  made  appear  to  yoo ;  mr  about  half  aa  boar 
ailer,  aa  the  canoe  was  ia  Ha  way  ta  Nevia,  it 
waa  met  by  a  acbooner  oomrar  him  Maataar* 
rat  to  this  port ;  tba  master  of  which  very  wall 
knew  the  priaoiicr,  and  aaw  bim  sittaag'  io  tba 
canoe,  drcaaed  in  a  wbita  aaat,  aai  bavtaf  aa 
a  Ucad  hat;  he  will  ahaw  yau  that  there  waa 
no  other  canoe  tbea  in  eight,  than  thia  aae. 
which  he  poraued  with  hia  eve,  till  ba  aaw  H 
near  the  bay  at  Nevia,  called  Molton'a  Bay, 
where  the  prisoner  waa  aeen  to  lead  out  of 
it  abont  7  of  the  chicfc  in  the  mornings  by 
peraona  who  knew  the  canoe,  and  two  or  tba 
principal  negroes  who  rowed  it.  From  tbeacet 
gentlemen,  the  prisoner  walked  up  to  the 
boose  of  tba  plantation  called  Bridgwater's, 
which  waa  about  half  a  mile  disunt  from  tba 
sea,  and  there  enquiring  for  Dr.  Webbe'a  negre 
boy,  called  Pope,  ordered  him  to  saddle  tba 
horse ;  meaning,  as  you  will  bear,  the  dedor'a 
borae,  which,  as  too  will  fiad,  the  boy  bad 
brought  thhher  abont  mid-night,  under  tba 
pretence  of  kMikmg  for  his  asaster,  though  ha 
knew  he  was  then  at  home.  From  heaoei 
gentlemen,  the  priaoner  rode  back  to  Dr« 
Webbe's,  where  he  had  pretended  to  go  to  bed 
the  night  before,  and  which  is  about  three  milaa 
diatant  firom  Bridgwater's ;  and  there  4m* 
BMNintiag,  finiahed  hia  glorious  expedition,  and 
rested  from  his  worthy  labours.  I  must  not 
omit,  ffentleoMn,  that  a  very  aensible  negre 
fellow,  belongmg  to  the  canoe,  as  soon  aa  they 
came  back  to  Nevis,  seeming  grestly  dejected 
and  thoughtful,  and  his  master  pressing  him 
to  know  the  occasion  of  it,  the  fellow  answered, 
He  was  afiraid  Mr.  Barbot  had  dooe  aome  mis* 
chief;  which  is  thus  far  material,  that  it  waa 
said  before  the  news  came  from  St.  Chrislo* 
pher's  to  that  island,  of  the  unhappy  affair,  v 

Gentlemen,  as  vou  may  perceive  bv  what  I 
have  said,  and  will  still  more  plainly  find  from 
the  evidence,  the  prisoner  at  the  bar,  whether 
to  secure  a  further  chance  for  his  escaping  tba 
punishment  due  to  his  crime,  or,  it  may  be, 
deapairing  of  other  means  or  opportunity  ta 
accomplish  his  purpose  against  the  deceased, 
took  care  to  draw  him  to  a  place  of  appoint- 
ment, in  order  to  give  the  act  he  committed 
the  favourable  construction  of  a  duel.  But,  ia 
the  first  phice,  I  believe  jrou  are  not  to  be  toM, 
that  were  it  really  so,  or  were  it  ever  so  fair  a 
tranaaelioo^  aa  it  is  geaaraUy  tanned,  af  that 
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Nrt,  Ibstf  in  Uk  bw,  by  wIMi  too  opM  your 
octbs  trt  to  try  Ihe  prifoner,  m  AHohildy  iiiilp» 
tlir.  Sboold  thai  ffem  «r  be  beifef«dy  h9w 
fbr  ii  might  b«  as  argnnenl  for  oMrey  or  par* 
doDt  ia  tbo  busiiMaa  of  aoalhaf  pfaKSa,  aod  of 
olbar  peraoBS  t  bot  the  aeriom  and  lolania  bo- 
aioeaB  af  thia  4ay,  asd  of  voo,  geiitleaMD,  la 
upoa  your  oaths  to  aay,  whether  yoa  beliefai 
upon  the  vhoie  WMitter,  the  prisoner  killed  the 
deceased  or  not.  And  in  the  n^xt  place,  gen- 
tlemeo,  I  believe  ^on  wiil  be  too  well  oonvinced 
by  the  erideBoe  given,  that  the  notion  and  form 
of  a  dnel  vraa  only  aoeant  as  a  cover  and  a 
sanetioo  to  liie  intended  mnrder;  and  that  the 
deceased  was  nn^oestlooably  killed  belbra  be 
was  provided,  or  eoold  have  a  chance  of  worst- 
lagtneprisaoarerdelbndinghiaBself:  For  yoa 
will  fino,  gentlemen,  that  by  the  wonnd  given, 
which  waa  in  tiie  aide,  and  the  course  it  took 
along  his  belly,  the  daaeaasd  eoold  be  in  no 
offsraive  pestnre;  and  it  is  plain  his  pistote 
neither  nwe^  ner  bad  been,  loaded.  And  now, 
gentlemen,  we  aball  oill  the  witnesses  to  these 
several  facta  wbicb  1  have  mentioned,  from 
wbeae  memha,  and  on  wbeae  oatha,  yoo  will 
have  a  conflrmation  of  what  it  was  my  dnty 
tbns  to  open  to  yon,  in  order  the  better  to  con- 
duct your  attention  to  the  proper  and  material 
parta  of  the  evidence. 

Mr.  Home.  May  it  please  yotff  honoors, 
and  you  geatlemen  of  the  jory ;  1  homMy  beg 
your  honours'  indnlgenoe,  and,  gentlemen  of 
Ibe  jury,  your  Aivourable  attention  to  my 
apeakbg  in  behalf  of  the  crown,  and  in  sup- 
port  of  what  Mr.  Solicitor-General  has  opened 
to  yoo  with  soch  strength  and  perspicuity. 
And,  though  I  must  hwg  lament  the  fatal  deed 
which  brings  me  before  you  this  day  ;  yet,  it  is 
a  circumstance  of  no  slight  satisfaction  to  me, 
when  1  observe  the  solemnity  of  this  assembly, 
this  onusual  concourse  of  people  from  all  the 
islattds,  speaking  the  importance  of  the  oeca- 
aion,  and  the  expectation  of  the  pnblic,  that  my 
first  appearance  before  yonr  honoors,  is,  in  a 
eanse  that  requirea  no  extraordinary  ability  in 
the  advocate,  no  art  to  gloss,  or  sophistry  of 
argumenta  to  disguise  it;  that  I  am  to  speak 
to  a  subject  that  liea  level  to  every  onderatf  nd- 
ing ;  and  to  a  crime  whose  mahgnity  ia  con- 
feMed  by  every  heart.  And  as  in  the  course  of 
this  trial  1  shall  not  abuse  yoo,  or  dishonour 
myself,  in  employing  any  dishonest  artifice ; 
so  ^m  I  as  sleamly  resolved  to  auppress  no 
troth  (however  offeBsive  to  any  man)  that  may 
be  necessary  to  detect  ^h,  to  retrieve  honour 
from  the  fantastic  notions  under  which  it  la- 
boors,  and  to  engage  yoor  juatioe  to  the  com- 
nonity,  as  well  as  to  an  injured  family,  in  be- 
eeming  instruments  in  the  hand  of  Imven  to 
pnnkh  the  goilty,  and  to  determine  agreeably 
to  that  dennnciatioo  of  vengeance  firom  heaven, 
fliat,  Whoae  aheddeth  man's  blood,  by  man 
AallbiabhNNlbeshed. 

Such  ia  the  natural  odium  that  every  man 
eonoeivea  against  the  crime  with  which  the 
ptiioner  ia  ehargcd,  to  ttoeh  ia  tbe  ooflunon 
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intereslof  man  affected  by  murder,  that  at  the 
name  of  it  we  lake  the  ahtrm,  with  inipatieaee 
•and  sympathy  we  bear  and  fbel  the  story,  with 
ardoor  we  pofeoe  the  tnorderer,  with  eaffemesa 
apprehend  himi  with  pleasure  deliver  him  vt^ 
to  jostice,  with  aatiafaction  hear  the  sentence, 
and  witb  approbntkio  all  acknowledge  that 
Mood  for  blood  is  a  jost  restitation.  Is  there  n 
crime,  in  the  discovery  of  which  the  finger  of 
God  baa  been  so  ofleo  held  fortli  ?  For  when 
man's  invention  has  entrenched  the  criminal 
with  artifice  behind  artifice,  and  eovered  him 
in  a  disguiae  fitted  to  cheat  the  moat  ioouisitive 
eye,,  heaven  baa  wonderfully  revealed  the  man 
of  blood. — ^That .  providence  which  is  attentive 
to  tbe  fall  of  a  sparrow,  can  never  be  regard* 
leas  of  the  most  excellent  of  his  creation.  The 
first  murderer  carried  about  with  him  a  distin* 
goished  mark  of  jlivine  vengeance  ;  and  fbr 
the  innocent  blood  of  a  brother,  wandered  a 
vagabond  tbroo^  the  world. 

Crimea  so  odioos  in  their  nature,  which  tbe 
laws  have  punished  with  death,  are  generally 
contrived  with  the  utmost  caotion,  and  perpe- 
trated with  the  profoundest  secrecy ;  for  be 
who  knows  that  an  ignominious  death  must  be 
tbe  certain  consequence  of  the  discovery  of 
hie  villainy,  will,  aa  the  prisoner  has  done,  em- 
ploy all  his  artifice,  and  exert  bis  utmost  ability, 
m  the  concealment  of  it ;  while  iniioceoce  acta 
always  in  open  day,  where  the  world  may  be 
spectators  of  its  actions.  But,  gentlemen  of 
the  jury,  I  am  persuaded  that  the  witoessea 
will  satisfy  your  consciences,  that  io  spite  of 
all  the  artral  preparations  ihat  attended  tbe 
contrivance,  and  the  atodied  precantion  and 
secrecy  that  attended  the  perpetration  of  this 
crime,  that  no  man  on  eaith  out  tbe  prisoner 
at  the  bar  could  be  guilty  of  it;  for  notwith- 
standing his  life  depended  upon  the  conceal  • 
roent  of  his  crime,  and  the  knowledge  of  thia 
kept  alive  all  his  art  and  caution  when  he  waa 
retired  to  himself,  and  waa  by  himself  concert- 
ing his  scheme ;  yet  in  company  you  will  be 
surprised  to  find  his  vanity  (such  is  tbe  fatal, 
the  providential  inconsistency  of  guilt)  throw- 
ing him  off  bis  guard,  and  drawing  from  him 
the  discovery  of  his  resentment,  and  a  confes- 
sion of  his  intention.  Yoo  will  hear  him  ex« 
pressing  his  malice  to  tbe  deceased,  vowing 
vengeance  agonal  him,  and  setting  but  a  fort^ 
night's  sliort  period,  to  a  life,*  which,  from  its 
amiable  and  uncommon  value,  all  good  men 
would  have  wished  to  have  had  protracted  to 
the  happiest  old  sge. 

You  will  be  able,  gentlemen,  to  trace  liim 
almost  step  by  step  through  bis  whole  track, 
and  keep  him  almost  constantly  in  view,  from 
tbe  first  opening  to  tbe  closing  of  this  abomi- 
nable deed.  As  Mr.  Solicitor  has  already 
opened  the  fact  and  tbe  evidence  of  it,  it 
would  be  impertinent  in  me  to  abuse  the 
patience  of  the  court  and  jury,  by  an  unne- 
cessary repetition  of  them  m  all  their  circom« 
stancea :  and  haid  there  been  nothing  else  pro* 
per  to  ofier  to  yoo,  gentlemen  of^the  jury, 
open  this  occaaieo,  I  inonld  not  riW|  however 
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ptinful  for  me  to  be  tileat  oo  a  tol^leel  tiMt  hM' 
80  leosibly  affected  me,  and  most  so  long  lie 
beavy  at  my  heart 

The  counsel  for  the  king  will  pot,  gentle- 
men,  go  oui  of  the  ordinary  road  of  justice*  and 
bate  recourse  to  an  unusual  e? ioenoe,  eren 
upon  so  extraordinary  anoccasioo,  when  you 
are  inquiring  into  the  murder  of  so  excellent  a 
man.  We  shall  not  therefore  attempt  to  pro- 
duce positite  testimony  [i.  e.  the  testimony  of 
slates:]  For,  though  we  have  such  as  no  iaw, 
either  of  our  mother-country,  or  of  these  colo* 
BIOS,  prohibits ;  yet  good  policy  in  general,  the 
ground  of  all  law,  and  in  particular  the  policy 
of  these  islands,  forbids  it.  Indeed  there  is  no 
necessity  for  it,  the  evidence  of  concurring  cir^ 
cumstances  being  in  the  present  case,  as  well 
as  many  others,  more  contindng,  then  the 
testimony  of  any  one  positite  wimess.  The 
evidence  of  the  prisoner's  guilt  must  then  re- 
sult from  circumstances,  but  circumstances  so 
•trong,  so  connected,  reflecting  such  light  upon 
each  other,  as  will  amount  to  the  most  tiolent 
presumption,  which,  gentlcoaen,  their  honours 
will  inform  you,  is  in  law  a  full  proof. 

And  here,  gentlemen  of  the  jury,  as  it  is  im- 
possible in  such  small  communities  to  avoid 
Bearing  the  conjectures  and  opinions  that  are 
thrown  out  in  sll  matters  of  moment  snflEicient 
to  engsge  the  public  attention  ;  give  me  leave 
to  take  notice  of  two  notions  that  seem  to  hare 
been  artfully  pi  ten  out,  and  industriously  pro- 
pagated, ou  this  occasion  :  *'  That  as  the  testi- 
mony of  the  slaves,  present  at  thb  nselan- 
choly  sction,  will  not  be  offered,  dffcumstantial 
evidence  can  be  no  proof;  and  that  if  the  de- 
ceased thought  proper  to  meet  the  prisoner, 
and  was  kill^  in  a  fair  duel,  the  prisoner  ought 
to  be  acquitted."  Nothing  can  equal  the 
weakness  of  these  assertions,  but  the  noldness 
with  which  they  have  been  maintained.  For 
weak  as  they  are,  it  seems  they  have  found 
▼ery  zealous  supporters.  How  deep,  or  how 
extensive,  the  impression  and  influence  of  them 
may  be,  I  cannot  say :  but  as  the  tendency  of 
such  notions  may  be  of  pernicious  consequence, 
it  becomes  necessary  to  prove  that  they  have  no 
Ibnndation,  either  in  law  or  reason.  For  it 
would  be  to  little  purpose  to  aim  at  establishing 
a  fact  upon  circumstances,  if  they  were  not  to 
be  resr^Ued ;  aoi!  to  as  little  purpose  would  it 
be  (admittin;^  tUe  force  of  circumstances)  to 
prove  the  prisoner  killed  the  deceased,  if  his 
ooiog  it  in  what  is  called  a  fair  duel,  was  be- 
lieved to  be  a  justiiicatioii. 

If,  gentlemen,  it  be  considered,  that  a  wit- 
ness may  be  bribed,  and  the  bribe  pervert  and 
falsify  his  testimony  ;  that  a  witness  may  be 
concerned  in  interest,  and  interest  warp  him 
into  partiality ;  that  a  witness  msy  be  a  par- 
taker in  the  guilt,  and  the  lear  of  punishment 
intimidate  him  into  suppression  or  the  truth ; 
if  these,  I  say,  be  considered,  it  will  be  al- 
lowed, that  strong  circumstantial  evidence  is 
more  to  be  depended  upon,  than  the  positive 
testimony  of  a  single  witness.  For  a  series  of 
circumstaoces,  whicb  the  wit  of  man  could 


Bever  forge,  fbUowiag  oM  tbd  ether  m  order 
both  as  to  time  and  phwe,  and,  as  in  the  pre- 
sent case,  ooniag  from  diffSerent  witnesses  in 
difiereat  istaads,  where  there  was  no  possibility 
of  oonoerting  a  sebene  for  the  prisouer's  con- 
demnation; so  many,  and  such  strong  ctrcttflB- 
stances  pointing  him  out,  from  the  first  prq^eo- 
tion  to  the  completion  of  bis  scheme,  foroe  & 
conviction  upon  the  mind,  and  demand  belief. 
Facts  arising  out  of  drcomstancea  are  sUib- 
bom  things,  and  will  n^ver  be. 

Hence  it  is,  that  in  oamberless  trials  cir- 
cumstances  alone  have  determined  the  jury. 
The  case  of  Harrison  and  Dr.  dencbe,*  and 
iBany  others,  might  be  mentioDed :  but  I  aball 
only  obeerve  farther,  that  this  kind  of  proof  ia 
thought  so  ttroog,  that  it  is  mM  particularly, 
in  the  case  of  a  bastard  cbihl,  that  if  it 
appears  there  has  been  a|i  eadeavour  to  eoB-i 
ceal  iU  death,  there  aeeda  no  proof  that  iba 
child  was  born  alive,  or  thai  tbere  mere  any 
sigas  of  hurt  on  the  body  ;  but  it  abaii  beaa- 
dmialily  taken  that  the  child  was  bora  alit e« 
and  murdered  by  tbemotber.f  So  that  dreuns*. 
staaces  alwaya  have  determined,  and  alwaya 
will  determine,  the  jnrjr  in  trials,  when  there  ia. 
no  possibility  of  prodticing  eye-witncissi  of  tha 
Ami. 

This,  gentlemen,  is  no  latdy  invented  piaof 
that  has  but  iust  found  a  place  only  in  our  law- 
books ;  for  I  wotiM  (if  I  may  presiiioe  to  ta&e 
a  liberty  with  it)  refer  you  to  a  case  of  tha 
greatest  antiquity,  and  most  sacred  aatborityt 
that  depended  sbsolntdv  upon  drcumstance> 
Yocr  will  antidpate  me,  1  am  aure,  and  iaMaa- 
diately  percdve,  thai  I  allude  to  tlie  celebrated 
judgment  of  the  man  transmitted  to  posterity 
as  the  wisest  of  the  creation.  No  wiuiessea  as 
assistants  to  the  birth,  appeared  in  that  case  to 
evince  the  realitv  of  the  mother ;  the  truth 
of  the  fact  seemed  to  depend  solely  on  theaaaer- 
tion  of  each  interested  party.  Here  was  aa. 
act  of  justice  to  be  done ;  the  case  was  nican 
the  decision  bard;  even  Solomon's  wisdom 
was  at  a  stand,  till  by  a  happy  thought  the 
alarming  proposal  for  destroying  the  child, 
produced  a  circumstance  that  removed  tha 
difficultv.  Tbe  tears  and  anguish  of  the  oee 
revealed  the  true  nuither,  and  prevailed  against 
the  vodferatioB  and  obitinate  persistance  of 
the  other. 

And  indeed,  if  there  was  no  ground  of  beUef, 
no  evidence  on  which  to  determine,  but  from 
the  direct  and  positive  testimony  of  an  eye-, 
witness ;  tbe  oiind  would  be  left  to  fluctuate  in 
perpetual  doubt,  and  be  irresolute  in  tbe  mosi 
interesting  concerns  of  life.  If  the  proof  that 
arises  firom  drctmistance,  from  reasoning  and, 
induction,  be  exduded  out  of  onr  notion  <m  evi- 
dence, it  wonld  prove  too  much ;  for  boar, 
shouki  we  be  able  to  judge  of  the  most  impor- 
tant points,  even  of  religion  itself,  either  natural 
or  revealed  ?  how  should  we  be  able  to  prova^ 
the  most  momentous  of  all  truths,  the  exirtenc^ 

*  See  it  in  this  Collection,  vol.  IS,  p.  834.    . 
t  Hav«k.b»2,c47isect.43. 
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of  the  Supreme  Being  ?  The  several  paHs  of 
the  uniferae  are  but  so  many  circumstances  of 
creation,  from  whence  is  dedaced  the  proof  of  a 
iereator.  If  that  absurd  and  strange  opinion  al- 
I'eady  mentioned  was  to  prevail,  no  crime  com- 
mitted against  society  would  be  punished,  but 
ancb  alone  as  were  pi-oved  by  direct  and  poai* 
five  evidence ;  the  consequence  of  which  in  a 
little  time  would  be,  that  no  crime  would  meet 
m  punishoient  at  all,  when  the  criminal  had 
bothing  to  do  but  to  sin  in  secret,  and  sin 
safely. 

'  There  would '  be  then  an  end  pat  to  the 
patient  attention  of  courts,  and  the  offices  of 
judge  and  juror  would  be  entirely  useless. 

One  thing  more  g^ve  me  leavie  to  submit  to 
your  consideration.  If  this  kind  of  evidence 
were  excluded  from  the  case  of  duels  particu- 
larly, which  are  always  carried  on  with  the 
utmost  secrecy  and  precaution,  murders  of  that 
flort  could  be  rarely  punished.  This  conside- 
ration too  will  grow  stronger,  when  you  recol- 
lect, that  if  circumstantial  evidence  is  not  to 
be  admitted,  particularly  in  duels,  what  oppor- 
tunity, what  encouragement  will  vou  give  to 
this  romantic,  this  cruel  practice  in  a  country 
where  the  doHlist's  purpose  is  to  act  in  secret, 
will  be  assisted  by  the  intervention  of  oor  slaves, 
who  are  incapacitated  to  be  witnesses,  and  who 
are  always  at  band  to  carry  on  the  dangerous 
intercourse!  An  unhappy  circumstance  at- 
tending our  situation,  (if  circumstantial  evi- 
dence be  rejected)  that  the  most  atrocious 
crimes  may  be  committed  with  their  assifttance, 
without  the  fear  of  being  convicted  on  their 
evidence.  What  an  inlet  this  lo  confusion,  and 
even  to  the  dissolution  of  government ! 

Whatsoever,  gentlemen,  makes  the  truth 
trident,  although  it  be  circumstance,  is  legal 
evidence ;  and  that  which  satisfies  your  con- 
science, convinces  your  understanding,  and 
induces  you  to  believe  the  prisoner  guilty,  is 
^ood  evidence  in  law.  It  may  seem  surprizing 
m  another  place  that  any  pains  should  be  taken 
to  make  out  what  is  in  itself  so  clear ;  but  let 
mistakes  be  ever  so  unreasonable,  *tis  proper  to 
remove  them.  Other  arguments  upon  this 
point  might  be  drawn  from  the  nature  of  trials 
and  other  considerations ;  but  as  that  may  pos- 
sibly anticipate  what  may  be  ofiered  in  reply  to 
the  defence  which  may  be  expected  from  the 
prisoner,  I  shall  content  myself  with  hating 
premised  thus  much  by  way  of  preparatk>n  for 
evidence  that  ia  entirety  circumstantial. 

I  must  appeal  to  you,  gentlemen  of  the  jury, 
whether  you  have  not  heard  it  asserted  with 
equal  confidence,  that  if  the  deceased  met  the 
prisoner  on  his  challeoffe,  and  was  fsiriy  killed, 
the  prisoner  ought  to  be  acquitted,  lliat  this 
is  not  the  present  case,  but  that  the  deceased 
was  basely  murdered,  before  be  was  prepared 
either  to  attack  the  other  or  to  defend  himself, 
you  will  find,  gentlemen,  is  to  be  violently  pre- 
sumed from  the  circumstances  of  his  unfoaded 
pistol,  his  cloak  and  gloves  being  found  upon 
fcim,  and  above  all  the  situation  of  his  wound, 
which  ths  surgeons  will  prove  to  you/  iVom  its 


entrance  and  its  direction,  could  not  be  re- 
ceived by  a  man  in  the  posture  of  defence. 

To  the  assertors  of  this  second  opinion,  as 
irrational  and  almost  as  dangerous  as  the  first, 
it  will  be  in  vain  to  prove  the  prisoner't)  guilt, 
if  the  inoiaginary  notion  of  honour  is  to  varnish 
the  crime,  and  disappoint  its  punishment.  For 
argument-sake  then,  grant  what  is  supposed, 
that  the  duel  was  fair,  and  see  how  reconcilable 
this  opinion  is  to  reason,  or  how  justifiable  by 
the  laws.  Alas !  bow  is  (he  name  of  honour 
prostituted !  Can  honour  be  the  savage  resolu- 
tion, the  brutal  fierceness,  of  a  revengeful  spi- 
rit ?  No,  gentleoieo  of  tbe  jury,  search  your 
own  bosoms,  and  there  you'll  find,  that  true 
honour  is  manifested  in  a  steady  uniform  traiu 
of  actions,  attended  by  justice,  and  directed  by 
prudence.  Is  this  the  conduct  of  the  duellist  ? 
Will  justice  support  the  duellist  (and  in  tbe  pre- 
sent case,  the  prisoner,  if  be  be  fi)und  guilty) 
in  robbing  the  community  of  an  able  and  uselul 
member,  and  in  depriving  the  poor  of  a  bene** 
factor  ?  Will  it  support  him  in  preparing  attio- 
tion  for  the  widow'a  heart?  in  filling  the 
orphan'a  eyes  with  tears,  and  in  bringing  sor- 
row and  misfortune  on  friends,  and  a  nnnerous 
train  of  dependants?  Will  justice  acquit  him 
for  enlari^ng  the  punishment  beyond  the 
offence?  Will  it  permit  him,  for  (perhafw)  m 
rash  word  that  may  admit  of  apology,  an 'un- 
advised action  that  may  be  retrieved,  t>r  an  in- 
Ijurv  that  may  be  compensated,  to  cut  off  a  mao 
betore  bis  days  be  half  numbered,  and  for  * 
temporary  fault  infiict  an  endless  punishment  ? 
On  the  other  hand,  will  prudence  bear  him  onl 
in  risking  an  infamous  death,  if  he  succeeds  io 
the  duel?  But  if  befalls,  will  it  plead  hi»  par- 
don at  a  more  awful  tribunal,  for  rushing  intor 
the  presence  of  an  offended  God,  with  all  his 
imperfections  on  his  head?  View  the duellisl 
in  the  lijght  that  either  relieion  or  the  law  con- 
aiders  him,  and  ^^ouMI  quickly  perceive  and  ac- 
knowledge the  illegality,  the  impiety  of  hti 
spirit.  Man,  like  the  centinel  fixed  to  his  post, 
who  dares  not  stir  till  he  is  relieved ;  man,  I- 
say,  must  wait  till  death,  natural  death,  the 
grand  relief  of  human  nature,  ahall  discharge 
him  ;  nor  can  he  prodigally  throw  away  a  life 
bestowed  for  better  purposes.  Tbe  Giver,  the 
Preserver  of  life  must  be  displeased  with  bmi 
who  usurps  a  power  to  cast  away  his  own,  or 
take  away  his  felk>w-creature's.  Mao  is 
made  in  the  express  image  of  his  Maker.  Shall 
the  duellist  with  impunity,  in  the  person  of  his 
fellow -creature,  destroy  that  image,  in  impious 
disobedience  to  that  command,  which  bids  us 
not  to  kill  ? 

The  laws  of  his  country  too  condemn  tbe 
duellist.  The  sages  of  the  law,  in  their  books, 
will  tell  him,  that  persons  convicted  barely  of 
sending  a  challenge,  have  been  adjudged  to 
pay*  a  large  fine,  and  suffer  imprisonment 
without  bail,  to  iniake  a  publie  acknowledg- 
ment of  their  offence,  and  to  be  bound  to  their 
good  behaviour.    That  where  persona  coolly 

*  See  Coke,  3  Inst 
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and  ddibcnilely  conge  in  a  dad,  wbieh  canai 
kut  be  atUadcd  -wHh  ib*  apparcat  daofar  i 


tbeJDtiace  of  tba  naliwi,  a*  paUieg  maa  i 
iba  BecMwtj  af  righliagr  UwnidTca.  Tbai  if 
tin  pcfwna  ia*  «ool  UMd  maat  aad  fight  on  a 
pncMcnt  fuand,  and  one  of  tbam  ii  killed, 
tbe  other  U  gniltjr  of  nantar.f  And  tbit  tba 
law  aiy*x'l**  (0  be  of  malice,  aad  that  tbe 
party  caaaot  bdp  binaaeirbj  allcflag  thai  b« 
waa  flfit  atracfc  bj  tba  decvaaed  ;  or  that  he 
bad  odea  dedinad  to  toeel  bim,  and  wai  pre^ 
Tilled  upon  to  do  it  bj  hia  impwtiiBitji :  ar 
lliat  it  m*  on!;  hia  iaiant  to  fiwlieata  hia  rc^ 
puution. 

Wliu  than  aflar  tbia  trill  ha  bard;  nooffh  to 
acquit  tbe  crimioal,  wben  tba  laira  of  Gad  and 
oiaa  inndcBa  ?  Notwilhataadi^  tba  law  da- 
darea  that  he  affront*  pubtie  jottiM,  who 
•miebea  tbe  award  froni  tbe  magirtrale'i  basdt 


and  carraa  oat  hia  eira  rarenKa)  yet,  who  aa 
land  aa  the  dnallht,  whn  H  baa  aMrBlIji 
buiclwrcd  aoma  warlbT  man,  in  deaMadia| 
joalice  and  a  Mr  trial  f  '!>;  tat,  aaja  tbe  pn- 
auBsTibyibelawaarny  country, and  I  bB*e 
nolbiog  to  frar.  AatODiihiDf;  preramptMn ! 
That  be  cbould  ilare  lo  hope  lor  the  pretsclion 
«f  Iboaa  very  Uwa,  which  he  baa  juU  bcAwa 
diaobeyed  and  diabonoarvd  I  That  he  tboold 
ionilt  tbe  wiadom  and  joatice  <rf  the  law*  of 
hi*  couDlry,  and  nth  eoalaaaptnoaily  into  the 
duel  tbit  tbej  fortml,  and  at  die  Hme  lima 
claim  a  afaHler  nnder  the  iiiarcy  of  tbem,  and 
demand  open  aad  pMlire  eridence  Ibr  a  amrdar 
which  he  Daaoontriredand  commilted  in  dark* 
Dcfi !  What  I  Mya  tbe  man  of  honoar,  forbid 
by  lawa  divine  un  one  hand,  and  reatminnl  by 
human  Uwa  on  the  other,  mnat  1  never  draw 
my  award,  Davrr  abcw  my  coorafaF  Yea, 
draw  tbe  one,  and  eiert  ibe  other,  in  the  eaue 
of  your  country ;  employ  tbain  lo  guard  your 

Cperty  from  a  robber,  to  defend  yonr  penon 
n  a  nifflan,  your  bed  from  diahoDoor,  your 
daughter  from  violation,  and  to  aave  your  friend 
-  Irom  aiaaaiine.  Tbeae  are  aclioiu  worthy  of 
the  man  of  booour. 

Duelling  leema  lo  be  an  nonaiaral  graft 
■(ion  geautna  courage,  and  the  growth  of  a 
barbaroof  we.  The  fwlite  natiana  of  Greece 
and  Rome  kaaw  notbiDg  of  it ;  they  reaerved 
Ihatr  bravery  for  tba  aaemiw  of  tbeir  couotry, 
aad  theo  were  prodigal  of  their  blood.  Tbeae 
bnvtt  people  aat  Honoor  np  aa  a  gaardiau 


Hoblemiabed,  and 


aMMii,  lo  preaarve  tbew  t 

lo  leach  tbein  to  value  life  only 

Aeir  oountry.     Tbe  DaOdcm  betaea  dreaa  it  up 

Uka   one  at  the   dwBooa  of  (upentitioo,  be- 

aoeared  with  blood,  aad  detigbting  in  boman 


nwbo 


;:Si 


*  3  Va.  Bae,  Afaridg,  669, 066. 
t  8aa   Laacb-B   Hawkiaa'a   Fkaa   af  the 
Crown,  book  t,  c.  31,  a.  II. 


llgbtataH  aaenttt  A  — ,  pwhifa, wha  baa 
been  flrat  iadetied  t»  yoar  gaawuwiy,  ty  dm> 
baaed  artJtoa  hea  abated  yoar  aalleaer,  bb4 
at  hat  atiaaipia  year  lib  fcr  ealhag  ia  ytm 
debt;  A  man,  parhapa,  wba  will  wauad  vaor 
peace  in  ataiawg  tba  honoar  af  a  wifr  or 
daoghtcr,  and  afierwarda,  aa  you*  riaiauotiifc 
ing  iba  wrong,  heraieally  waah  away  lb«i 
ataiaa  io  the  faihar'a  ar  bnaband'e  Hand. 

Weaitloil  aa  ikii  aotiaa  af  boaoor  ia,  it  «■■ 
happily  baa  iia  advoealea  amoag  oa.  Bat  tm 
tbe  preralanoe  tt  aueh  a  netioa,  how  coald  tte 
amiaUB  pcraoa,  wboao  death  baa  mada  tba 


■  af  ihia  day, 
laiily  and  fna 


fnndir    WaoM  to 


I  1  might  I 

Tvar  w  an  diih  imiDeAre  yOaia.iBBVBnaij 

of  hia  exccUnca :  Bui  aa  thta,  paibapa,  wbaM 
be  vcawring  too  fv,  I  can  ealy  lam«t  that 
inch  virtna  had  iM  a  longer  data ;  that  ihia 
good  maa  waa  cat  off  in  the  atraagtb  of  hia 
age,  era  half  hia  glam  waa  rtm ;  whan  bii 

large    heart  waa   projeetiag   aad    liag 

■chamca  to  raliera  diureaa,  and  by  iha  mm 
anrpriciag  acta  of  bcaafteanca,  viaJiaaliaf  the 
boanty  of  Providcnoe  tor  heaping  wialth  apaa 

We  aball  aaw  proeaad  to  eall  oar  criiMoa. 


Mr.  Feitr  Carat  tTom. 
SoT.  Geo.    Pray,  Mr.  Carew,  were  mi  al 
Nevia  od  the  Ttbi^  November  kalT — C^rcw. 
Ym,  Sir,  1  waa. 


Were  you  preaent  at  the  aalef — Tea,  Sr. 

Waa  tbe  deceaaed  Uiere  r— Yea. 

Waa  tbe  priaoaer  at  Uw  bar  there  r— Tea,  ba 

Do  you  remember  any  oonvermlioa  that 
paned  faetweea  the  priaooer  at  tbe  bar  and  the 
deeeaaad  at  the  Mle?^Aa  I  went  Into  the 
room  where  tbe  ettate  waa  put  op  to  atle,  1 
beard  tbe  priaooer  ny  to  the  decaaaed,  Ha 
expected  to  be  treated  like  a  gentleroan,  or,  ba 
4id  Dot  treat  him  lika  a  gentlemaji,  or  wmla  to 
[hat  effect ;  which  aeemed  la  ba  in  amwar  to 
toniethiag  tbe  deceaaed  bad  aaid  to  him,  bat 
I  did  Dot  bear  what. 

Do  you  know  whether  tbe  priaooer  and  tba 
deceaaed  had  any  converaatioD  after  tbotf — I 
cannoi  tell  whether  they  bad  or  ool. 

Were  they  together  at  any  time  afterf-^X 
really  do  not  know. 

Friimur.  Pray,  what  waa  I  doing  at  Iba 
time  that,  yon  lay,  I  aaid  this  lo  Hr.  Hillaf 
— Cartm.  I  cannoi  teH  what  you  were  doing, 

PrtMMfT.  Waa  any  body  in  the  room  at  that 
tioie  f— Curew.  Yea,  a  great  many  people. 
IKoaat  MiUt,  eaq.  aworg. 

Sal.  Geo.  Pray,  Sir,  weae  yoa  al  Navia  wbaa 
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.  Wen  von  preseui-atihetale?— Yes,  Sir,  it 
WM  mathm  7th  of  November  Ust 
.  Were  the  deceased  and  the  prisoner  at  tbe 
liar  there  ?— YeSy  they  were  both  there. 

Do  you  remember  any  coDveraation  that 
paasfd  belweeo  them  at  the  sale,  and  what  it 
was  ?•»!  remember  very  well  that  Mr.  Cottle 
the  attorney  was  drawing  the  conditioDS  of  sale, 
and  after  he  had  finished  them,  the  prisoner 
qjijiected  to  them ;  and  the  deceased  said,  Mr. 
Barbol,  tlie  oooditiona  of  sale  are  rer]^  fair; 
why  will  yon  caril  about  them  ?  Upon  which  ihe 
prisoner  said.  Sir,  I  expect  to  be  treated  like  a 
tfentlemans  and  the  deceased  replied.  Sir,  1 
snail  always  treat  you  and  all  mankind  as  such, 
r  9id  you  obserre  that  the  prisoner  spoke 
with  warmth  P— Yes,  he  spoke  very  warmly. 
.  Can  you  tell  whether  the  deceased  had  any 
conrersatiou  with  the  prisoner  at  the  bar,  at 
an¥  time  after  these  words  passed  ? — I  cannot 
teU  whether  they  had  or  no ;  for  I  left  them 
together  in  the  auction  room. 
•  -Do  you  know  wlietlier  the  deceased  saw  the 
prisoner  after  the  day  of  the  sale  P — I  cannot 
Dosit^veiy  tell ;  but  1  have  sT^eat  reason  to  be- 
lieve he  did  not  see  the  prisoner  till  the  morn- 
ing be  was  IdUed ;  for  after  the  sale  was  over^ 
I  went  with  the  deceased  to  Molton's  binf ; 
and  on  the  9tb,  which  was  the  second  day  after 
tbn  sale,  we  went  to  St.  Christopher's  toge- 
ther, and  I  saw  him  or  heard  from  him  every 
day  after,  till  the  19th  that  he  was  killed. 

Do  you  know  whether  the  deceased  gave  the 
prisoner  at  the  bar  any  provocation  P— None,  to 
my  knowledge. 

flad  he  never  any  difference  with  him  at 
all  ?— None  that  I  know  of. 

Had  you  ever  any  difference  with  the  pri- 
soner at  the  bar  yourself  P — Never  any. 

The  prisoner  is  an  attorney  at  law ;  did  he 
ever  do  any  business  for  yon  p — Yes,  he  has 
done  business  for  me  in  his  profession. 

Pri$ouer.  Yes,  1  have,  and  have  always  been 
▼ery  honestly  paid  for  it. 

Sol,  Gen,  Do  you  know  of  any  letters  that 
passed  between  the  prisoner  and  the  deceased  P 
T-'MiUs.  No,  I  do  not  know  of  any  ;  I  have 
Jieard,  i^nce  Uie  murder,  that  some  letters  did 
pass  between  them. 

Mr*  Ffjfe,  Did  you  hear  the  prisoner  say 
any  thing  to  the  deceased  in  a  cavilling  wav, 
at  the  sale  of  Bridgwater's  estate  P — Miut, 
Yes.  he  cavilled  at  the  conditions  of  sale,  and 
the  deoeased  imajgined  he  wanted  to  delay  the 
sale  till  sun-set,  in  order  to  prevent  the  estate 
keiiig  sold  that  day ;  and  from  his  behaviour  I 
imagined  so  too. 

Prisoner.  Yon  say  1  was  cavilling ;  pray, 
were  not  the  conditions  of  the  sale,  that  one- 
third  of  the  purchase  money  should  be  naid 
down  immediately,  and  the  other  two- thirds  in 
a  month,  or  else  the  first  third  to  be  forfeited P 
And  do  not  you  remember  1  said,  tbe  Court 
Act  did  not  direct  it  should  be  so,  and  that  it 
was  very  hard  to  impose  such  conditions, 
against  an  act  made  to  regulate  sales  under 
ezecntions? — Mills.  I  do  not  recollect  that. 
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FriMoner.  Pray,  was  not  the  whole  of  my . 
behaviour  warm  that  dsy  P  Did  not  I  say ' 
something  warmly  to  Mr.  Cottle  P—Jfi/Zf.  1  • 
do  not  remember  that  you  did. 

Mr.  Andrew  Armour  Bvnmt, 

SoL  Gen.  Mr.  Armour,  do  you  recollect  any 
conversation  that  passed  between  you  and  th% 
prisoner  at  tbe  bar,  some  time  before  you  heard 
the  report  of  the  deceased  being  killed? — 
Armour,  I  remember  some  time  in  the  begin- 
ning of  November  last,  the  prisoner  told  mn' 
that  Mr.  Mills  had  treated. him  cruelly,  and  ill 
such  a  manner  as  ought  never  to  be  forgiven. ' 

Pray  what  time  in  November  was  it? — I 
am  almost  certain  it  wss  some  time  between 
tbe  3d  and  the  7th,  but  I  am  sure  it  was  be- 
fore  tbe  7th ;  for  I  went  to  Montserrat  on  tba 
7th,  and  did  not  return  to  this  island  till  aftier 
the  murder. 

^bere  was  you  when  he  said  this  to  you  ?— « ' 
I  was  standing  at  Mr.  Constantine's  door. 

Pritoner.  Pray,  Sir,  was  there  any  com* 
nany  presentat  that  time  P— J rmonr.  Nfo,  there 
had  been,  but  the  company  was  just  gone  as  I 
came  to  the  door. 

Did  I  express  myself  warmly  P— No,  I  did 
not  think  you  did. 

Sol,  Gen,  Did  not  the  prisoner  tell  vou  his 
reason  for  saying  this  P  Did  he  not  tell  yoo  in 
what  manner'Af  r.  Mills  had  behaved  to  him,  to 
occasion  his  saving  this  of  himP — Armour, 
No,  he  only  said  genei-ally,  that  Mr.  Mills  had 
treated  him  in  such  a  manner  as  ought  nercr 
to  be  forgiven. 

Prisoner,  Who  was  in  company,  do  yott 
say  P — Armour.  Nobody,  the  company  wat 
just  gone  as  I  came  up. 

Had  1  any  other  conversation  with  you  about 
Mr.  Mills  P-^ot  that  I  retnember ;  1  do  not 
recollect  any  other  than  what  I  have  already- 
related. 

Mr.  President,  Did  the  prisoner  say  which 
Mills  it  was  that  ought  never  to  be  for|^venf 
— Armour.  No,  Sir,  he  only  said  Mr.MiUs. 

Mr,  President,  Which  Mills  did  you  appre- 
hend it  to  be  ?^^Armour,  I  took  it  to  be  Mr.. 
Matthew  Mills. 

Sol.  Gen,  Gentlemen,  pray  take  notice  what 
Mr.  Armour  says.  Did  you,  from  the  tenor  of 
the  discourse  between  you,  apprehend  it  to  be 
Mr.  Matthew  Milb  tliatthe  prisoner  meant? 
— uinnour.  Yes,  Sir,  J  did. 

Mr.  Just.  Losack,  Pray,  clear  up  this  poinL 
Mr.  Armour,  did  you  then  know,  or  have  yoo 
known  since,  that  previous  to  this  declaration 
of  the  prisoner  to  you,  he  had  any  difierence  or 
quanel  with  Mr.  Thomas  Mills,  or  Mr.  Wil* 
)iam  Mills? — Armour.  No,  I  never  heard  hn 
had  any  difierence  with  either. 

Mr.  Just.  Losack.  Did  you  know  he  was  on 
good  terms  with  both  those  gentlemen?—' 
Armour.  1  knew  nothing  to  the  contrary. 

Prisoner,  I  never  had  any  difierence  willi 
either  of  those  gentlemen. 

Mr.  Just  Losack.  Pray,  what  reason  had 
you  to  imagine  it  wat  the  deceased  that  tbn 
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tiwMd  Mr,  Hilb  onlv,  wilbaiit  taj  CbrwiiaB 
BtBM  br  WI7  tt  diMuciiM ;  I  eoaelodad  frna 
tbcoGv  It  «■■  lh«  itemni  that  he  bmuI. 
PmtUiKt  Donti  iwttn. 

Sa£  Gtm.  Mr*.  Doraet,  iki  vra  knaw  the 
pciMwcr  at  the  bar  ?—i}orK(.  Yea,  Sir. 

How  Ions  ban  jmi  kMira  bin  f— Above  a 
twdveinoBth. 

Give  ibe  Court  asd  tbe  jury  an  account  of 
what  jon  bcaid  him  tajr  at  aav  tiaie  belbre 
yon  ficarJ  iba  report  of  Um  iImcmmI  bnog 
biied.— Upon  the  king**  birtb-day  Ura.  M'Ca- 
h^  (the  UTerB-kMp«r'iwife)aeBtlodcaireI 
wonld  canu  and  hdp  bar,  fiiT  Ibay  were  to  prv> 
Tide  an  entertaiaiBent  for  Ibe  lieotaaant-geoe- 
nl  and  a  great  deal  <^  ooniMiy  ibat  day, 
Aowrdiafly  I  went,  and  M  I  wM  geiag  into 
the  hooM,  the  pmooer  waa  aiasding  onder  tha 
gtUtrj  lalhing  to  iwe  men,  and  a>  I  waa  paaa- 
iuf  by,  I  beard  him  hv,  There  waa  a  ecrlaio 

rilleinan  in  ihta  iaiaad,  that  within  a  fbctniftit 
wouid  eiibw  kiU  or  be  kUled  br. 

What  tiiM  of  the  day  waa  thw  r->BetwaeD 
11  and  II  jp  tbe  rorenooD, 

Did  voM  bwu-  any  guae  Ata  that  day  t — Yci, 
I  beera  BgreatRitDy, 

Do  you  know  tbe  pcftonithc  priaeaer  waa 
lalkiag  loF— No,  I  oercr  hw  tbein,  lit  my 
knowlei^,  before  nor  eiiica  that  time. 

Prixmer.  Are  yon  (Ore  it  waa  (»  Ibe  king's 
birtb-day  VMi  licud  me  lay  tlHMe  wordaF — 
Au-Kf.  Yea,  i  am  very  sure  it  wai. 

Mr.  ttyt.  It  it  very  well :  we  aball  bring 
wiuieaaes  ut  ptnre  the  priaooer  waa  at  Naria  on 
|be  king'a  brtb-diy. 

Doctor  Jamu  WMe  Bwem. 

Mr.  Home.  Doctor  Wi-bbe,  do  yov  know  tbe 
prnoneral  tbebarP— H'eMe.  B^re  I  antwer 
any  qiieilions,  I  pray  tbe  Co«wl  wiU  farottr  me 
wiib  a  H'Onl.  I  am  hrou|{ht  clown  from  Neria, 
wbere  I  live,  —  an  eridcoce  on  Ibit  (rial,  and  I 
deaire  ibe  proiectioii  of  thif  Court  Iniai  any 
arrest!  that  may  l>e  iMued  uajnit  oie.  I  am  a 
atran^r  in  Ihit  itiaod,  »nd  it  wotild  l»e  impo«- 
•ibfe  tor  me,  if  I  wai  arreated,  to  flod  aeeurity. 
Another  thing  too,  I  am  alraid  of  being  ama*- 

Sol.  Gtn.  Thia  ia  not  Ibe  emmtry  of  Maa»- 
•ini ;  they  come  from  elaewbere. 

Ml.  PmiJenl.  What  reaaoahareyiMloap- 

Ebeod  beioar  aMatainated  T~~WeUe.    Kr,  I 
e  been  told  there  i. 


Trial  ofJok»  Bariot, 


Dader  WMe,  yo«  bear 
wbitHr.  CiilhaunoAn;  what  tay  yon  toliP 
— FeUe.  Hr,  1  eanMI  take  wpan  ■•  |»  awanr 
any  more  than  that  I  bar*  bsard  there  ia  ill  Ui^ 


fr«m  whod  yon  heard  ao!— I  M  net  hear  H 
from  iMT  partiealar  pcnon:  I  bare  beard  II 
cammenly  reparted. 

Wdl  then,  mlaH  yeu  ewi  ehMfe  aeiH  Mr>' 
licakr  peraon,  we  can  Ink*  m  DMiae  m  fb 
Sordy  ym  wmM  nvl  ban  na  hat  over  lb* 
whole  iaiand !— llien,  Sr,  I  dmlte  I  may  teM 
myazpeneeepaidmeMeal  ban  b«M  town 
bare. 

Hr.  FraUe»t.    No,  yrm  ewMt  i  Ibr  ibii  it 

a  proaacntion  at  the  amt  at  the  crawn,  astf  f« 

caaa  the  witamiw  alwaya  bear  dmr  a 


cbarna.    Wiib  raapeet  M  yoar  being 

the  Coml  wiH  protect  y«B  ftwm  eny  aneHi 

dwiog  their  lil^.    Mr.  flalieiur,  gS  m  ««h 

Hr.  JHoTM.  Do  jM  knnwlbaMtaMMrat 
the  harr— W<Ue.  Yea. 

How  leag  faava  yoa  kavwa  himF— BetwsM 
4nndSycnra. 

Did  yen  net  aaually  cenanlt  and  edrian  wM 
him  in  youraflairaF— I  ban  employed  Wm  m 


Who  Ina  t(dd  ym)  to  F— I  have  henid  il  com- 
monly reported,  Sir. 

Can  y«u  Hx  the  intention  on  any  putloMar 
penonf~No,  Hr,  bat  I  am  afraid  of  Mr. 
Milli'a  family  in  general;  and  1  desire  Hr. 
Colhoan  will  give  m«  lecurity,  Ibat  1  may  go 
in  nfrly  from  Hr.  Milli'a  family  to  Nevit. 

Ur,  Cq/Amm.  May  il  pleaae  year  bonoun,  if 
Dr.  Webbe  will  ewear  that  be  ia  in  danger  of  hii 
life  from  me,  or  from  any  part  of  Hr.  Hilla'i 
family,  I  am  very  willing  to  give  liiai  the  tecu- 


Dot  aoM  for  a  debt  of  yonra  F — 
catale,  and  waiaold  fbradebl  of  mine. 

When  waa  il  sold  F— Ou  the  71b  of  Nona- 
bar  laai. 

Were  tbe  priaoaerat  ttia  bar  and  the  doocwHd 
preteot  at  the  lala  F-^Yea,  Ibey  wtn. 

Did  not  the  prevoet  marriial  make  condiliMr 
ofaaleF— Yes,  I  bcUere  there  were  Urms  of 
■ale. 

Were  IhoeeeonditiaBiread,  before  the  aatata 
waa  pat  ap  te  sale  f — I  believe  they  were,  bnl 

fVhai  were  the  cenditioas,  |iray  F— I  do  ml 
remember  what  Ibey  ware. 

Did  the  priaooer  make  any  otjecliom  to 
tbcm  T — 1  heard  bim  my.  We  will  he  bennd  by 
these  conditiona,  aa  ftr  aa  tbe  law  can  bmd  ai^ 
end  no  farther;  and  thai  the  marabal  had  m 
right  W  make  an*  termaof  aalo. 

Did  von  besr  hire  make  no  other  obieciiMf 
Were  Ihcre  no  other  words  paatF— No,  «nl* 
Ibe  deceased  said.  We  will  bare  ao  scboot^y% 

What  anawer  did  Ibe  prieoner  make  to  AatP 
' — I  do  not  know,  I  did  not  hear  any  answv. 

Why,  were  yon  not  piasiut  all  um  tineF— 
No,  I  wax  backward  and  fbnrard. 

Hew  near  wets  you  to  the  priMsr,  wbea  he 
said  what  you  bavfl  rclatad  F — About  tbe  dis- 
tance of  the  room  off. 

And  did  you  bear  iMtbiog  else  Ikal  pnMnd  ob 
the  occBiion  F — No,  Sir. 

How  csme  yon  so  naooaeenied,  aa  not  to  tt- 
tand  to  what  waa  going  fbrward  F — I  wu  n 
coufbsad  I  could  not  bum  uy  tUny. 
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'  WIhiI  wm  Um  OMte  •f  y»iif  etofuMiii?'-* 

The  estate  beiD^  told. 

•>  DU  tlMi  priJMDir  at  ymx  reoMit  paiebBse 

that  estate  ? — Yee,  be  did  parcDMe  il  at  eny 

le^foeiBt. 

^^mt  weuld  isegine,  that,  as  yen  were  to 
nearly  coaeeraed  id  the  pefdMwe  of  the  eatalei 
yes  fvealfl  hare  been  i»ere  aUcmire  to  all  that 
fat  d  1  was  walhtar  hackwatd  and  Ihrward, 
and  gettiDg'  Mr.  Jacob  Sanodeia  to  sign  the 
bUle  ftr  ihe  parchaM-aieiiey. 
«.  Yati  say  you  weie  onaeh  eoafuted;  pray, 
did  your  copfusioo  proceed  from  cooceru  er 
■eaontineflft  f — FfDm  cosoero  al  baviog  my 
estate  eold. 

Haw  long  did  the  deceased  stay  at  Neris 
after  the  s&?— 1  do  aot  kaow,  I  uerer  saw 
bin  after. 

Did  the  prisoner  see  him  after  the  sale?— I 
da  DOl  koaw  that  be  dkl. 

Did  the  priaoaer  go  hone  with  you  afVer  the 
sale  ?— No. 

•  When  was  the  firsi  time  that  jroa  saw  htm 
after  the  sale  P— I  saw  htm  the  next  day. 

Dayoa  net  lire  io  ppreat  intimacy  with  the 
pripmer  ?— Yea,  I  an  intimate  with  him. 

Has  be  net  eoaftded  in  yoo  oftea  ? — Yet,  he 
has; 

The  nei^t  day  after  the  sale  that  you  taw  the 
p^isoDer,  did  he  net  teU  too  the  coaferaation 
that  had  pasted  between  the  deeeated  aad  him 
altbeeale?— No. 

Ra4  voa  do  oonTersatioo  al  all  about  the 
tale?— No,  we  only  talked  about  the  bills. 
-  Did  yoa  see  the  prisoner  the  day  after  that, 
an  the  9th  ?— Yes. 

What  conrersatloa  had  yon  with  him  then  ? 
— -I  do  not  remember  the  con? ersation. 

Jwymmn^  Had  yon  ao  cod? ersation  abont 
Ihe  etute  that  day  ? 

Wdfhe.    1  do  not  remember  we  had. 

.  Jarmaea.  II  is  very  tiraage,  tint  you,  who 
ware  theiiurohsaer  of  the  estate,  tbould  not  tay 
aeasething  of  it  to  the  pritoner,  who  purchated 
it  Ibr  yoo;  or  that  yoo  shoeld  not  remember 
what  be  said  to  yon  aboat  iti 

WMe.  We  had  fire^nl  ooaaaiaatient  about 
-the  estate,  but  I  do  uot  remember  the  partior* 
lara.of  them. 

Mrb  florae.  Did  yon  make  no  iaqniry  about 
the  erent  of  the  tale  P— -  WMe,    No. 

-•'Did  you  neter  hear  any  eomplaiai  from  the 
psitoner  ef  bit  having  been  ill-treated  at  flie 
M^le? — Not  that  I  remember. 

Try  to  recollect :  I  am  sure,  Sirj  your  me- 
mory will  serve  yon  on  this  occasion,  if  you 
pleaML  •  Did  you  never  hear  the  prisoner  men- 
tion any  thing  of  satitlaction,  or  Ul-treatmeat  ? 
—Never. 

Did  you  never  hear  Um  exprets  aay  dissa^ 
tiaiitliOH  al  the  eondiHont  of  tale  P— I  heard 
him  say  they  were  contrary  to  law. 

JMJM  not  eomplei^  of  the  hardship  of  them? 
«»^  do  not  remenftber  that  he  dkl. 

Did  yen  youtaolf  complain  of  the  cenditionB  P 
—I  taid  1  thought  them  bard  too,  and  1  ad- 
vittd  him  not-tO'tign  them. 


Mr.  Praidmi.  You  taid  hi  Ihe  btghMing 
of  your  evidenee,  thai  yon  knew  net  mat  dm 
conditioot  of  sale  ware,  and  new  you  tay  yon 
advited  the  pritoner  not  la  tiga  them,  beeante 
vou  thought  tbem  hard ;  surely  you  mutl 
hive  known  what  the  oeodilient  were,  or  you 
conld  not  have  given  him  such  adviee*  Thk 
is  sti-angely  inconnected  indeed ! 

WMt,  I  adviaed  him  not  to  tigo  any  oon- 
diliona  at  all. 

Mr.  Home:  Do  yon  knew  whether  Ihe 
prisoner  went  to  8t.  Chnttopher't  after  the  mIo 
oftheestaleP 

Wchhe.    I  do  not  know  that  he  did. 

Fray,  are  not  yon  a  g^nardian  to  Mrs.  Da- 
sent*8  daughter  P— Yes. 

Did  not  Mrs.  DasenI  npphr  to  you,  and  tell 
you  she  thought  it  improper  for  the  prisoner  ta 
ttay  at  her  house,  and  did  nol  the  detira  yon  to 
speak  to  the  pritoeer  not  to  conlione  there  P— 
Yet,  the  did  apply  to  me,  and  I  did  detire  the 
pritoner  ta  leave  her  house,  and  to  come  la 


^nd  did  he  go  to  yonr  hoote  P— Yet. 
When  did  he  go  there?— He  came  to  my 


house  on  the  t6ih  of  November  at  night. 

—He  I 
there  all  the  next  day 


How  long  did  he  stay  there? — He  ttaycd 


Did  he  never  tay  any  tUng  to  yon  on  the 
subject  of  the  ditpnte  that  had  bapnened  at  tba 
tale  of  Bridgwaler*a  ettaleP— Na,  he  never 
did. 

Do  nolyna  know,  or  did  not  yon  hear  the  pri^ 
toner  say,  he  had  hired  a  cahoe  from  John 
Gribbe  to  carry  him  down  to8t.  ChriBtopher*s  P 
v^No,  I  never  hewd  him  tay  to,  nor  do  I  know 
that  he  did. 

Where  wat  the  prisoner  on  tbe  18th  of  No* 
vemberP— On  tfie  18th  he  went  to  Bfr.  Jacob 
Sanndert't,  where  we  dined. 

Did  not  yon  and  the  pritoner  execute  a  bond 
of  indemnity  to  Mr.  Jacob  Saundert  that  day  P 
—Yes,  we  executed  a  bond  Io  indemnify  bm 
for  enderting  the  biUt  for  the  purehate*money 
of  the  ettate. 

Do  yen  know  whether  the  priteaer  tent  any 
lellert  to  St  Chrttlopher's  on  the  18tb  ?— He 
told  me  he  had  vrrote  to  Dr.  William  MiHs, 
abont  Mr.  Symmonda's  afiair. 

Did  the  pntoaer  receive  any  leltera  firom  Si. 
Christopher's  that  day  ? — WhHe  we  were  nl 
Mr.  Saanders's,  the  prttoaer't  negro  boy 
brought  htm  a  packet  from  St.  CbriHopber't* 
and  me  pritoaer  shewed  me  a  letter  he  had  re- 
ceived from  Dr.  William  Millt. 

Did  he  thew  you  no  other  letter  ?— No. 

Nor  tell  you  ne  had  received  any  letter  frmK^ 
the  deceatedP*— No. 

Did  nothing  more  past  while  yon  were  al 
Saunders's  than  what  you  have  already  re- 
lated P— Nothing  more  that  I  remember. 

Were  you  not  at  O'Donnell's  tavern  with  thn 
prisoner,  the  night  before  the  murder  P— Yes» 
we  were  that  evening  at  0*Donnell's. 

Did  not  you  know  Ihe  prisoner  intended  to 
execute  some  paper,  or  writing,  that  evening? 
—No,  1  did  not. 
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Did  Ml  yoo  fee  the  praMmer  tlwt  trtmlofg 
writing  a  paper  at  O*l>oiiiiell'a?— Yct|  1  saw 
him  wnting;  at  a  sMe-taUe. 

W  hat  was  it  ba  WM  tbeo  writing  P— I  do  not 
know. 

Do  not  yoa  know  he  was  then  making  his 
will  ? — No,  I  do  not  know  whether  it  was  a 
will,  or  what  it  was. 

■Did  not  the  prisoner  desire  yon  to  proenre 
three  witnesses  to  attest  that  paper  ?  and  did 
HOI  yon  desire  one  Sprinsrett  not  ie  he  out  ol* 
the  way  that  eveninwP — ^Yes,  1  heliete  he  did 
desire  me,  and  I  did  speak  to  Springrtt  not  to 
he  out  of  the  way. 

Did  not  yoa  look  orler  the  prisoner  wh9a  he 
was  writing?— No. 

Nor  did  not  you  read  what  he  was  writing  ? 
^No. 

Nor  after  he  had  Bnished  it  ?— No. 

Yon  read  no  part  of  it  at  all  P — No. 

Were  yon  in  the  room  all  the  time  the  pri- 
■Doer  was  writing  P— No,  1  was  in  and  oot. 

Did  not  the  prisoner  call  yon  frequently 
while  he  was  writing  ?-— Yes. 

What  did  he  say  to  yoa  at  those  times P— I 
remember  nothing,  hot  his  asking  me  if  I  had 
got  the  witnesses  ready. 

Did  not  he  wliisper  to  yon  P — No. 

Did  he  say  nothing  else  to  yoo  P— -No,  he 
•nly  asked  me  If  the  witnesses  were  come. 

Do  you  know  the  contents  of  the  psper  the 
prisoner  wts  writing  ? — No. 

Did  not  he  shew  it  you  while  he  was  writing 
it  ?— No. 

Who  were  the  witnesses  to  it  P— Mr.  0*Doo- 
nell,  Mr.  Potts,  and  Mr.  8pringett. 

Did  the  prisoner  execute  it  in  their  pre- 
sence ? — Yes, 

Did  uot  you  know,  or  had  not  you  great  rea- 
son to  believe,  it  was  his  will  P«»I  do  not  know 
it  M  as  bin  will.  It  might  have  been  his  will,  or 
a  power  of  attorney  ;  for  I  heard  him  ssy,  he 
would  eiiher  make  a  will,  or  give  a  power  of 
auoroey  to  secure  Mr.  Jacob  Saunders  for  in- 
dorsiog  his  bills. 

How  could  a  will  or  a  power  of  attorney 
secure  Mr.  Saunders?  Resides,  what  necessity 
was  there  for  either,  when  the  prisoner  had 
that  very  day  joined  vou  in  a  bond  of  indeinnity 
to  Mr.  Saunders  ? — 1  do  not  know,  but  he  said 
he  would  do  so. 

Did  not  the  prisoner  tell  you  he  had  made 
you  a  legatee  in  his  will? — No,  he  did  not 

What  did  the  prisoner  do  with  that  paper, 
when  he  had  executed  it? — He  gave  it  to  me. 

Did  you  look  into  it  at  the  time  he  gave  it  to 
you  ? — No. 

Was  it  sealed  up  or  open  when  he  gave  it 
to  vou  ? — It  was  folded  up,  but  not  sealed. 

fV hen  the  prisoner  delivered  it  to  jou,  did 
he  pronounce  any  words?— None  thst  1 
heard. 

In  whose  custody  is  that  paper  now  ? — In 
mine,  it  is  at  Nevis. 

Was  it  indorsed  ? — No. 

Was  it  ever  recorded  ? — Nq. 

What  did  you  really  Uke   it  to  be?— I 


thovcht  iiwaa  a  power  aff 
Jaooh  filamiders. 

Did  yoo  arrer  raad  it,  Bor  kiak  iatnit  aB  ?— • 
No,  Inarerdid. 

Mr.J.Jxnacik.  It  is  very  strange  you  sboold 
oat  hava  Iha  least  auriosity  to  wok  iolo  a  |pa- 
par,  that,  by  yoor  own  oaofassion,  wasao  raia^ 
tive  to  your  own  osncewa!  hot  upon  the  oath 
yoo  have  taken,  did  the  priaooer  say  any  thing 
to  yoo,  and  what,  at  the  time  be  delivcrad  into 
your  hands  the  paper  we  are  now  upon,  at  tbo 
Uvem?«^IFeMe.  No, bo  said  nelhiag  alallto 


Mr.  J.  Lotaek,   Did  he  not  tell  you  it  was 

I  will  f—Webbe,  No. 

Mr.  J.  Lssecib.  Upon  your  oath.  Dr.  Wahhe, 
did  he  not  inform  yoo  it  was  his  will,  and  that 
you  were  a  legatee  in  it  P — WMe.  No,  ho  di4 
not 

Mr.  J.  Loiack,  Is  Dr.  Webbe's  KaamioatioOy 
whieh  was  taken  at  Neris,  in  court  ? 

C/.  o/Arr.  Yes,  Sir. 

Mr.  J.  Lomck,  Please  to  hand  it  up  here. 

Mr.  Hitme,  i  pray  that  jud^i^  Herbert  noay 
he  called,  and  the  azamination  read ;  for  this 
gentleman  has  now  contradicted  what  ho  poei^ 
tivdy  aworo  So  before  judge  Herbert. 

Joteph  Herbert  esq.,  sWom. 

Mr.  Home.  Judge  Herbert,  is  not  that  tbo 
hand-writing  of  Dr.  Webbe  sabscribed  to  that 
examination?  and  was  not  that  ezaounatiow 
sworn  to  and  sobseribed  by  Dr.  Webbe  haibic 
you  ? 

Mr,  Herbert.  Yes,  this  examination  was  auh- 
seribed  by  Dr.  Welibe,  and  sworn  to  befoie 
me,  and  that  is  mv  hand  to  the  jurat. 

Mr.  Home.  Was  not  the  examination  read 
by  Dr.  Webbe,  or  read  to  him,  before  he  swore 
to  it? 

Mr.  Herbert.  Yes,  the  examination  waa  by 
my  desire  written  by  Mr.  Cottle  the  atloni^, 
and  taken  from  Dr.  Webbe'a  own  lips,  and  after 
wards  read  by  Mr.  Cottle  to  Dr.  Webbe  befeie 
he  swore  to  it,  or  before  the  doctor  had  signed 
it,  and  he  read  it  himself  also. 

Mr.  Pretident.  Mr.  Smith,  read  Dr.  Webbe's 
examioatwn. 

C/.  o/'ilrr.  "  Nevis,  Before  the  honourable 
Joseph'  Herbert,  esq.  chief-justice  of  his  ma- 
jesty's Coort  of  Ktng'a-bench  and  Comnson. 
Pleas,  in  the  island  of  Nevis,  and  Samuel  Clarke 
and  Sommers  Payne,  esqrs.  justices  oi  tba 
same  bench. 

<<  The  Examination  of  Jsmes  Webbe,  of  the 
said  island,  surgeon,  who  being  sworm 
on  the  holy  Evangelists  of  Almtghtj 
God,  deposeth  and  saith, 

«<  That  on  Thursday  the  16th  day  of  this 
instant,  deponent  going  to  his  house,  found 
John  Berbot  there. 

**  I'hat  it  was  some  time  in  the  evening  after 
candle-light,  when  he  so  returned  home ;  hut 
deponent  knowetli  not  the  time  precisely,  or 
any  particular  hour  near  it. 

'*  That  said  John  Barbot  continued  at  this  do* 
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poMeoihi  widi  defkooent  till  theSaturday  follow- 
iDg,  when  they  diued  at  Mr.  Jacob  Hauadera's, 
ai^  stayed  tbere  till  about  fite  in  the  etenUig, 
when  Barbot  and  deponent  both  went  away  ftt^m 
thence  to  Mr.  Edward  Parris'a,  where  they  made 
a  atay  of  about  half  an  hour,  and  thence  came 
to  Charles-town  to  Mr.  O'Donnell'a  tavern, 
where  they  stayed  about  an  honr,  and  then 
went  directly  home  to  deponent's  bouse,  where 
they  arrived  about  nine  o'clock,  as  deponent 
believes. 

'*  That  the  said  Barbot,  soon  after  his  cominfi^ 
to  deponent's  house,  declared  he  was  sleepy, 
and  wished  depouent  a  good  night,  and  went  to 
bed,  as  deponent  believes ;  that  deponent  being 
troubled  with  a  lax,  got  up  in  the  night  td  go 
to  the  necessary*  house,  and  on  passing  through 
the  hall  for  that  purpose,  said  Barbot  called  to 
deponent,  and  asked  him,  what  was  the  mat-  ; 
ter  ?  To  which  deponent  replied,  nothing  bad 
happened,  or  was  the  matter :  aaid  Barbot  then 
asked  what  it  was  o'clock?  De|vonent  told 
him,  he  believed  it  was  about  one :  no  other 
conversation  then  passed.  Deponent  did  not 
see  or  hear  said  Barbot  till  the  next  morning, 
Sunday  the  imh  instant,  when  said  Barbot 
came  to  deponent's  house  on  horseback,  upon 
one  of  deponent's  own  horses,  between  eight 
and  nine  o'clock,  attended  by  a  boy  slave  called 
Nero. 

**  Barbot  continued  with  deponent  till  they 
both  set  out  for  Gingerland  parish,  in  order  lo 
dine  abroad;  and  deponent  paried  with  said 
Barbot  at  Mr.  Pemberton's  negro- honseis,  when 
said  Barbot  took  leave  of  deponent,  who,  told 
him  he  was  going  to  dine  at  deponent's  uncle 
Geor^  Webbe's.  That  deponent  then  went 
and  dmed  at  Air.  Maynard's ;  from  thenoe  ^ 
went  f^ith  Mr.  Maynard  tocapt  Symmonds's ; 
but  whilst  he  was  at  Mr.  Maynard's,  a  nog^ro 
man  came  to  enquire  for  deponent,  and  asked 
deponent,  who  was  then  by  himself  in  a  back 
room  upon  a  bed,  if  he  knew  where  Mr.  Barbot 
was  ?  Deponent  told  him,  he  was  at  Stony- 
hiH  ;  the  negro  then  went  out,  and  soon  after- 
wards returned,  and  told  deponent,  that  there 
were  people  come  from  St  Chriatopher's  after 
Mr.  Barbot  for  killing  Mr.  Mills,  or  the  gentle- 
man opon  Toby  Wall's  estate ;  but  deponent 
does  not  particularly  remember  which.  The 
boy  told  no  other  white  person  in  the  family. 
AwMit  half  an  hour  after  deponent's  hearing 
this  account  from  the  boy,  deponent  and  Mr. 
Maynard  set  out  for  capt.  Symmonds's  as 
aforesaid,  where  he  received  a  note  trom  said 
Barbot,  desiring  him,  upon  the  receipt  thereof, 
to  come  to  the  said  Barbot  directly  at  Mr.  John 
Herbert's ;  upon  which  deponent  went  to  him 
immediately,  and  found  him  drinking  tea. 
Barbot  soon  afterwards  told  deponent  be  wanted 
to  speak  with  him,  and  they  both  went  out  to- 
gether into  the  necessary  •house.  Barbot  there 
asked  deponent  if  he  had  heard  any  thing  of 
the  killing  Mr.  Mills  ;  the  deponent  told  him. 
Yes,  he  mid  heard  it  nt  capt.  Symmonds's,  who 
read  a  letter  which  had  been  received  from  St. 
Kitt's  absiut  it,  and  that  he  (capt.  Symmonds)  i 
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wu  gone  after  him  (Barbot)  to  tako  him. 
Barbot  replied,  he  did  not  care,  he  ahoaMnat 
go  out  of  the  way,  for  he  knew  nothing  of  tho 
matter.  This  waa  the  purport  of  all  the  oon^ 
versation  which  passed  between  deponent  and 
Barbot  in  the  necessary- house,  till  the  eonsta*; 
bles  appeared  to  take  him.  The  deponent 
never  heard,  saw,  knew,  or  waa  informed  oC 
any  letters  or  messages  that  passed  betwee^ 
the  said  Barbot  and  the  deceased  Mr.  Milla.^ 
That  deponent  and  said  Barbot  were  one  day  at 
the  wiaow  of  James  Dasent'a  honn  upon 
Saddle-hill,  when  she  was  from  home ;  when 
deponent  took  up  a  case  of  pistols  that  were 
lying  in  the  house,  and  said  be  would  try  who* 
tlier  he  could  shoot  with  them,  and  asked  tli» 
said  Barbot  if  he  would  go ;  and  they  aooovd- 
ingly  went  out  and  fired  several  shot  together 
at  the  head  of  a  barrel.  That  deponent  be- 
lieves, it  was  about  the  time  Mra.  Hickman  wan* 
sick,  and  that  deponent  believes  Mrs.  Dasenk 
was  then  gone  to  visit  her, 

'*  That  on  the  Saturday  evening  when  the 
said  Barbot  came  to  Mr.  O^Donnelrs  tavern  as 
aforesaid,  he  made  his  will:  that  the  said 
O'Donnell  and  Charles  Potts,  and  John 
Springett,  both  in  the  deponent's  service,  were 
witnesses  to  the  same ;  the  will  was  delivered 
to  the  deponent  that  same  night :  that  aaid 
Barbot  informed  deponent  he  was  a  legatee. 
That  the  road  deponent  and  Bartnit  went  that 
said  Saturday  night  to  deponent's  Imuse,  was 
through  Wiflet's  estate.  That  aaid  Barbot 
was  writing  at  Mr.  O'Donnell's  house  thai 
same  Saturday  niftbt,  and  deponent  iMhevea  it 
was  his  will.  That  deponent  was  present 
when  the  said  Barbot's  will  was  executed,  and 
does  not  recollect  any  conversstion  that  paased* 
between  the  said  0*I>onnell  and  Barbot  on  that 
occasion ;  nor,  that,  upon  the  said  O'Donnell'n 
saying  to  said  Barbot,  that  this  (meaning  the 
executing  the  said  will)  looked  like  a  military 
settlement  of  a  man's  affairs,  he  this  deponent 
said  hush  to  the  said  0*Donnell,  or  made  use 
of  any  other  means  to  desire  the  said  ODon* 
nell  to  keep  silence.  Jambs  Webbx." 

"  Sworn  this  S(2d  day  of  November, 
1758,  before 

Joseph  Herbert,  Samuel  Clarke^ 
Sommers  Payne." 

Webbe.  I  do  not  remember,  when  I  read 
the  examination,  that  any  thin^  was  in  it  about- 
making  me  a  legatee.    1  read  it  in  a  hurry. 

Mr.  Home,  Did  the  prtaoner  give  you  any 
reason  for  making  his  will  so  suddenlv? — 
WMe.  1  do  not  remember  it  was  his  will ;  he 
had  talked  of  going  to  England,  and  said  he: 
would  make  his  will. 

Mr.  J.  Lotack.  Dr.  Webbe,  pray  taiae  your 
voice,  the  Ckmrt  does  not  liear  you ;  and  oon« 
sidering  how  much  your  evidence  seems  cak> 
culated  for  the  advantage  of  the  prisoner,  it  is 

Eity  he  should  lose  any  part  of  the  l>enefitcCit.- 
hd  you  ever  receive  any  letters  from  the  de- 
oe8sed?~1Fe66e.  YeSy  1  have  received  a  note 
or  two  from  him.     ... 
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Ttaij^a  iuMw  bit  hand  ?^Y«»  I  bdieval 
A»iiM,ffIwattotwil. 

Pid  j«o  MTOT  M*  bit  Kaad-writiiig  a  aay 
k^nr*  19  tbc  prifooer  ?— No. 

JKor  M  tbcsoperacripiiM  9f  ai^r  Wtttr  !•  tke 
priiBByf    "-.  I  Mfwdid. 

At  wiMt  o'dock  4id  yoa  IttTt  O'DooiMU't 
twrtra  tiM  ^mmg  the  yrwoaw  twcateH  tbe 
paptr  Iw  Mitmd  to  you  ?«^Dttir€ia  tevM 
and  eighl  in  tbe  cf  eoiag. 

WbcM  4ii  yoa  go  lo  r— Wo  woai  Homo. 
.  Did  tho  imiooor  go  booM  witb  yoo?— Ytt. 

Hod  yoa  no  coafotiotioo  wiib  tbe  priaoatr 
lolaliTe  to  tbo  doce>oed,  io  yoor  way  bono,  or 
•ftir  yoo  gol  bomof^l  do  oot  rawmbor 

Hod  you  posttirely  no  oonrontiion  rtbtivo 
U  tbo  dcoMoed^-^I  do  not  ramtsbor  we  bad. 

Pray,  Dr.  Wcbbt,  do  yoa  remooiber  on  wbat 
day  yoa  oaaaa  bMt  horn  No? ia?— Fran  Nevii, 
8irP 

Yea,  frofltt  Netit.— I  caoM  froa  Nctia  tbo 
day  before  yaaterday. 

It  m  fory  woU,  w ;  I  only  wanted  to  know 
wbotbaryoa  bad  remefabraoea  of  any  tbwg. 

Mr.  JSbnic.  Dbl  tbo  priaoocr  nofor  toll  yoa 
of  any  laHer  bo  bad  raoeifed  from  tbo  dccaaa- 
td  ?— HV6te.  No. 

Nor  any  rarbal  uMangt  ? — No. 

Did  be  OMotioo  to  yoa  any  intention  be  bad 
of  going  ool  tbat  nigbt  yoo  came  from  0*Dao- 
neR'aP^No. 

PMy ,  wbat  waa  tbe  eooremtioa  yoo  bad  to- 
gether, after  you  got  borne? — 1  do  not  recol- 
ioct  wlMt  it  waa,  but  we  bad  rary  littki  ooo? er- 
aaliea  logotber,  ibrwo  were  reading. 

How  long  were  you  rending? — loanoot  lell 
eiaetly,  1  beliaeo  it  waa  about  an  boar. 

Whiat  book  were  you  reading  ?— JaoMa^a  { 
Dietioonry. 

At  wbat  time  did  tbe  priaoner  go  lo  bed  ?-«- 
At  about  nine  e'dock. 

Did  you  aee  bim  tbat  iiigfat  after  be  went  to 
bed  ?— -No,  I  did  not  aee  bun  till  tbe  next  moi» 
ing ;  but  I  waa  up  at  about  one  o'clock  in  tbo 
aioming,  and  benrd  bim. 

How  came  you  up  at  that  hour  ? — 1  bad  a 
lax,  and  waa  goinff  to  tbe  necessary- bouse,  and 
as  I  was  paasing  through  tbe  hall,  the  prisoner 
called  to  me,  and  asked  me  what  o'ck>ck  it 
was?  and  I  told  biro  it  was  about  one. 

Yoo  aay  yoo  aaw  tbo  prisaoer  tbo  next 
morning :  waa  ba  on  fool,  or  on  boraebaok, 
when  yoa  aaw  bim  ?— He  was  oa  barnbauk, 
ridinsf  op  lo  the  bouae. 

Wboae  boraa  waa  be  oa?— On  my  berac. 

Had  be  any  negro  with  bim?— Yes,  be  bad 
my  boy. 

What  is  the  boy's  name  ? — ^Plape. 

Pray,  at  wImi  time  do  you  genondlr  rise  in 
tbe  morning  ?-^Belwcen  seven  and  eight  go* 
■crally. 

At  wbat  time  doee  the  priaooer  osually  riae? 
*-Be  coasmoolv  riaea  bier  than  that. 

Mr.  J.  Lotack,  Did  yon  mim  any  of  your 
bonea  tbat  asoming,  before  the  prioDner  camo 
to  your  house  ?— ITdMs.  No,  Sir. 
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Bow  many  bonea  do  yoa  J|afy7— I  Imap 
four.  Sir. 

Wbag  yog  §s|  op  b  •  nwraiag,  doyoaoiol 
tMOilly  go  |a  your  alaUa  la  son  lo  yoor  Imncaf 
-^No,  1  verymHomdo. 

Did  not  yoa  visit  yoor  atablo  tbat  mnming, 
oa  tbe  19tb  of  N<ivember  ?^No,  Sir. 

Mr.  Frmidtni.    Pv^y*   wbM  tbo 
oame  to  your  bouae  that  moniing»  ~ 
fkuA^f-^Webhe.  No,  be  bad  none. 

Was  his  coat  wet  ?-*I  cannot  lelL 

Were  any  of  bia  doibea  wot?— I  do  oat 
know,  I  did  not  take  notk»  tbat  tboy  won. 

Mr.  J.  Lmack,  Had  yoa  any  caamanflM 
witb  tbe  prisoner  when  bo  caow  into  yaot 
bouie.^*-.lFe^.  Yea. 

What  waa  it  ?— He  asked  obo,  wbctbor  I  bod 
breakfosted?  I  saki,  I  believed  not. 
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Why,  could  not  yoii  teH  whether  yoa  bad 
breakfasted  or  not?— 1  meant,  tbat  1  Wbevod 
breakfast  was  not  over ;  for  1  aeldom  do  hocnk- 
fost  myself. 

Did  you  not  ask  tbe  prisooer  wImto  he  bad 
beenP^No. 

Mr.  Horas.  Did  yoo  not  aak  him  wby  ba 
look  your  boraa  and  boy  without  your  leave? 
—  Webhe.  No,  for  he  waa  alwaya  weloomo  ta 

S'  horse  and  boy  too ;  be  bad  my  leave  lo 
e  tliem,  whenever  be  wanted  theia }  nod  be 
had  frequently  taken  them  witbou^t  firai  no* 
quatnting  me  of  it. 

Where  did  you  imagine  tbe  priaooer  bad 
been? — I  had  no  saspicion  of  whore  bo  bed 
been ;  1  thought  lie  had  been  wenching. 

Did  tbe  prissner  say  nothing  lo  you  absol 
ooo  Peter  Rowlond,  a  Christian  tUW?^No. 

Did  be  never  tell  yoo  be  had  beapoke  acaoao 
of  that  Pater  Rowland  ?— No. 

Did  he  my  nothing  to  you  about  a  caoatf^ 
Nothing  at  all. 

Did  be  not  tell  yon  he  waa  to  give  a  dollar 
to  each  of  tbe  ears-men  ?— No,  be  did  ool. 

How  does  tbe  prisoner  carry  bia  tbioga  gi^ 
nerally  when  be  travels?— Ha  boy  geueiidly 
camas  them. 

What  ie  bis  boy  name  ?— -Nero. 

Do  you  know  whether  the  prisoBcc  ban  a 
trunk  ?— Yes,  bo  has. 

Wbat  cofour  is  it  of  .'-Mt  is  a  rod  brimk. 

Where  did  you  see  the  trunk  laalP-^TlM 
last  time  1  saw  it  was  at  Mrs.  Daaent'a. 

Dom  he  generally  carry  bis  things  in  thai 
trunk  when  he  travels?— He  girnerally  canim 
tbem  in  a  red  trunk,  f  caimol  toll  wbeUier  it  it 
tbe  same  I  saw  at  Mrs.  Daasnt'a. 

Mr.  Prcnddie.    When  tbe  priaooer  canw  la 

Soar  boose  frsm  Mrs.  Dosrara  ootbe  ]6ib  of 
fovember,  had  be  a  trunk  witb  bim  ?— ITcMc. 
Yes,  I  believe  he  had. 

Was  the  prisooer'a  boy  Nero  at  your  bouaa 
oo  tbe  18tb  of  Novendier  at  nigbt  f— No,  I  did 
not  aee  him  there. 

Did  you  see  bim  on  tbe  19th  in  tbo  mom* 
ingP-Yea. 

Had  be  the  trunk  with  hini  then?— Yes,  I 
aaw  him  witb  tbo  trunk  comug  up*  to  tho 
house. 
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Was  It  before  the  orisoner  came  to  your 
bouse  ? — It  was  aboat  tlie  same  time. 

Mr.  Home.  Did  you  not  see  tlie  traok  open- 
ed;  or  did  you  Dots«*e  the  prisoaer,  or  hisboy, 
take  any  pSSrtols  out  of  it  ?— IfdMe.  No,  I  did 
aot  see  It  opened,  nor  1  did  not  see  tb^  prisoner, 
or  his  boy,  take  any  pistols  out  of  it. 

WbisteMies  had  the  prisoner  on,  when  he 
eame  fes  your  house  thst  mominff,  on  the  19tb 
•f  Nofember  P— He  had  on  a  whitisb  coat  and 
•  silTor-laeedliat. 

What  waistcoat  had  he  onP— A  dark  co- 
loured wtislooat,  I  think. 

Did  the  prisoner  shift  his  clothes  as  soon  as 
he  came  in  ?— Yes. 

Where  did  he  shift  them  P— In  one  of  the 
rooms  of  the  boose,  I  cannot  tell  which. 

Did  you  ever  see  the  prisoner  fire  at  a  mark 
with  a  pistol  P — ^Yes. 

Where  was  it  P^At  Bin.  Dasent's,  at  Ssd- 
dle-hni. 

Oil  what  occask>n  .'—He  firad  at  my  request 

What  was  your  reason  for  desiring  him  to 
ftra  the  pistols  P — No  particular  reason,  we 
were  talkmg  about  Mr.  DasentVi  fighting  Pe- 
terson with  tboee  pistols. 

what  kind  of  pistols  were  they  the  prisoner 
ftred  out  of  P — ^Tbey  were  silver-mounted,  and 
liad  brass  barrels. 

How  often  did  he  fire  out  of  thein  P— But 
thtt  once. 

I  mean,  how  many  times  did  the  prisoner 
ftre  out  of  the  pistols  that  day  P— A  good  many 
times. 

What  mark  did  he  fire  atP— At  a  barrel- 
head. 

Oil  what  day  was  it  P— The  Sunday  before 
the  deceased  was  killed. 

Whtf  did  the  mstols  belong  to  P— They  were 
m  pair  of  James  Dasent's. 

Are  these  the  pistols  ?  (a  pair  of  pistols  shewn 
kiojj— 1  believe  they  are. 

When  you  were  exercisiug  the  pistols,  had 
3f0Q  any  conversation  with  tne  prisoner  about 
the  deceased  .^— No. 

What  became  of  the  pistols,  when  you  had 
done  exereising  them  P — ^1  ordered  one  of  Mrs. 
Dasent^  boys  to  clean  |)iera. 

Where  were  the  pistols  generally  kept  at 
Hn.  ]>aaait*s  f— There  was  no  fixed  place  for 
them :  sometimes  they  were  kept  in  tne  shop, 
and  sometimes  in  the  judge's  room  on  a  beam. 

When  did  you  hear  that  Mrs.  Daseot  missed 
the  pistols  P— On  Monday,  the  day  after  I 
heard  the  report  of  the  deceased  being  killed, 
Mrs.  pasent  sent  to  me  to  desire  1  would  go  to 
her :  t  went  to  her  accordingly,  and  she  told  me 
she  missM  a  pair  of  pistols,  and  had  been  look- 
ing for  them,  but  could  not  find  them.  She 
•eemed  frightened,  and  asked  me,  if  1  knew 
where  they  were?  I  said,  I  did  not,  hut  I  would 
help  her  to  look  for  them  ;  and  f  went  into  the 
shop,  and  searched  there,  but  could  not  find 
them ;  from  thence  1  went  with  her  into  the 
iudge*s  room,  and  f  said.  Let  us  look  under  the 
bed;  and  t sat  upon  the  bed,  and  took  up  the 
bmey  and  found  the  pistols  under  the  bed. 


Why,'  did  you  know  where  they  were,  that 
you  so  readily  fbund  them  P— No,  1  did  not* 
know  where  they  were. 

Were  they  not  in  hobter  caps  P— Yes*  lying 
00  a  box  upon  the  floor :  the  caps  were  ibouldy. 

Do  you,  or  do  you  not  know  that  the  pistola 
were  placed  there  by  the  prisoner  or  his  boy  f 
—I  did  not  know  they  were  in  that  plioe,  no( 
do  I  know  who  put  them  there. 

Did  the  pistols  appear  to  have  been  lately 
made  use  of  P—l  cannot  teU,  1  did  not  etaoainfr 
them. 

Were  they  the  same  pistols  the  prisoner  fired' 
St  the  mark  withP— 1  Mievethey  were. 

Did  the  prisoner  ever  make  ose  of  them, 
after  he  fired  at  the  mark  with  them  P— Not  !• 
my  knowledge. 

Did  he  ever  borrow  any  pistols  of  yoaP-«* 
No,  he  never  did. 

Had  he  any  pistols  of  his  ownP-«>-He  had 
none  that  I  know  of. 

Did  he  not  usually  ride  with  pistols  P-^No. 

Do  you  not  know,  or  have  you  not  gitat 
reason  to  beljeve,  the  prisoner  bad  these  pSrtok 
with  him  the  morning  the  murder  was  eon* 
mitted  P— I  do  not  know  whether  he  had  that 
or  not. 

Did  not  the  prisoner's  boy  cany  the  pistola 
to  Mrs.  Dasent's,  the  morning  the  morderwiui 
conMiitted  P — 1  do  not  know  that  be  dki. 

Did  not  you  and  the  prisoner  usually  lie  in 
the  room  where  the  pistob  were  found  P— We 
have  lain  theiv  sometimes. 

Did  yo«  observe  the  fomitortt  of  the  roem 
the  day  you  found  the  pistola?— No,  I  did  ao^ 
take  notice  of  iL 

Was  there  a  red  trunk  in  it  P— Yes,  thera  ww^ 
a  re<l  trunk. 

Did  it  belong  to  the  prisoner  P—Ysi.  1  be* 
lieve  it  did. 

Was  It  the  same  that  Nero  bfXHM^  to  ytnr 
house  the  morning  before  P—Yesji  believa  i| 
was. 

Did  not  the  prisoner  ask  you,  the  night  be« 
fore  you  hearci  the  deceased  was  killed,  to  lead 
him  your  horse,  or  your  boy  Pope  .'—No. 

Nor  had  you  any  suspicion  of  bis  goiay  out 
that  night P — None  at  all;  nor  did  I  know- 
where  he  had  been  till  the  next  moraiM^,  that 
Pope  told  me  be  had  been  at  Molton's  Bay. 

Did  not  you  mass  Pope  that  night  P—No^  I 
did  not  miss  him,  till  I  saw  him  in  the  osoning 
coming  up  with  the  prisoner. 

Where  did  yon  dine  on  Sunday  the  19lh  of 
November  P  sind  where  did  the  prisoner  dine 
that  day  P — The  prisoner  dined  at  my  nnete 
Webbe's  at  Stony-bill,  and  I  dined  at  Mr. 
Maynard's. 

Did  the  prisoner  stay  at  your  boose  all  thai 
morning,  from  the  time  you  saw  him  Alkrht, 
till  he  went  to  your  uncle's  to  dinner  P— Yes, 
he  did ;  and  I  rode  with  him  to  the  tomMig  off 
at  Mr.  Ottley'a,  where  we  parted  s  I  went  §• 
Mr.  MaynanTs,  and  he  went  to  my  nnckPs. 

Had  you  no  conversation  with  the  prisoMt 
about  the  deceased  then  P  Dkl  be  not  teU  yom 
of  his  haring  killed  the  deceased,  or  h««\s% 
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Ibugbl  a  due!  with  him  that  morning  ?^-No,  lie 
did  not  My  a  word  aboat  the  matter. 

Did  not  you  hear  of  the  murder  while  you 
were  at  Mr.  Naynard*s  ? — Yev. 
*  By  what  meant  did  you  hear  it? — A  nef^ro 
came  to  me  and  told  me,  that  Mr.  Barbot  bftd 
killed  Mr.  Alills. 

Whose  negro  told  you  this,  and  who  tent 
him  to  tell  you  ?  Did  not  you  inquire? — 1  do 
not  know  whose  negro  it  waa:  1  did  not  in- 
quire, and  do  not  know  who  sent  him. 

This  is  extremely  odd,  that  a  negro  should 
come  and  tell  yon  this  news,  and  you  not  in- 
quire whom  he  belonged  to,  or  who  sent  him ! 
When  you  heard  this,  did  you  tdl  the  news  to 
Mr.  Maynard^s  family  ? — 1  do  not  know  whe- 
ther I  did  or  not,  but  I  belie? e  I  did  tell  iL 

Strange,  indeed !  that  upon  bearing  such 
Mws  as  must  have  surprised  and  conoemed 
•fery  other  man,  you  should  be  so  tery  in- 
different about  it,  as  not  tn  recollect  positifely 
your  telling  it  to  the  family  !-»«l  belie? e  I  toM 
them  the  news. 

How  long  did  you  stay  at  Mr.  Maynard's 
after  hearing  tlie  news  ?— Not  ?ery  long. 

Where  did  yon  go  from  thence?— I  went  to 
Mr.  John  Symmonds's. 

Whom  md  you  find  there  ? — Mr.  Edward 
Bridgwater. 

Did  you  tdl  them  the  news  of  the  mmdcr, 
when  you  went  there? — No,  I  did  not. 
-  Did  you  not  reccire  a  letter  from  the  pri- 
•oner,  while  you  were  at  Mr.  Symmonda^s  r— 
Yes,  I  received  a  note  from  liim. 

What  was  the  purport  of  it? — Tt  was,  as 
well  as  I  remember,  **  Dear  doctor,  I  want 
much  to  see  you ;  on  receipt  of  this,  come 
immediately  to  me." 

Did  not  Sir.  Symroonds,  while  you  were  at 
bis  bouse,  recei?c  a  letter,  gi?inff  him  an  ac- 
count of  the  murder  ?— Yes,  he  (fid. 

Did  he  not,  upon  receiving  the  news,  ask 
yon,  if  the  prisoner  did  not  sleep  at  your  bouse 
the  night  before  ? — Yes,  be  did  ;  and  I  told 
him  that  the  prisoner  had  slept  at  my  house  the 
night  before. 

Did  he  not  ask  yon,  if  you  had  seen  the 
prisoner  that  mommg?— Yes,  I  beliere  he 
did. 

What  answer  did  you  make  him  ?-'•!  do  not 
recollect  the  answer. 

Did  you,  or  did  yon  not  tell  bim,  you  had 
not  seen  the  prisoner  that  day  ?— I  do  not  re- 
collect what  1  told  him. 

-  Did  not  Mr.  Symmonds,  on  hearing  the 
news  of  the  murder,  say,  be  would  go  and  as- 
sist the  posse  in  taking  the  prisoner  ?  and  did 
be  not  immediately  order  bis  horse,  and  set 
out  for  that  purpose?— Yes,  be  did  say  he 
would  go  and  assist,  and  did  order  his  horse, 
and  1  beliere  did  go. 

Did  yon  make  any  offrr  to  assist  in  taking 
the  prisoner,  or  did  you  tell  Mr.  Symmonds 
where  the  prisoner  was  ? — No,  1  did  not. 

Why  did  you  not  offer  to  give  your  assist- 
ance? Was  it  not  the  duty  of  every  honest 
man  to  assist  in  taking  up  a  murderer  ?  What 


was  your  reason  for  bebaviog  ,«ith  thai  iadif- 
ference,  on  a  matter  of  such  eoosequeoce  ? — It. 
was  none  of  my.busincss*    1  did  not  like  s«ch 
troublesome  jcSbs. 

it  is  very  stsftuge  you  should  act  thus,  when 
a  gentleman  of  Mr.  BliUs's  universal  good 
character  had  lost  his  life,  uay,  when  it  waa 
repotted  he  had  been  mnvdered !  Siiralj  jon 
must  have  had  some  Tery  narticalar  private 
reasons  for  such  a  bebaTiourl— 1  did  not  care . 
to  meddle  in  such  BMUars  ;  I  thought  il  was 
nothing  to  me. 

How  k>ng  did  you  stay  at  Mr.  8ymBMNida*s, 
afler  you  receivM  the  letter  you  mention  from 
the  prisoner?—!  did  not  stay  long;  I  went 
immediately  !•  John  Hecbort's,  whm  I  found 
the  prisoner. 

Who  was  with  the  prieoofNr  ?— Nobody  but 
the  family,  they  were  drinking  tea. 

Where  was  the  pnaooer  taken? — Al  Mr. 
Jdin  Herbert's. 

Were  yon  present .  when  he  was  taken  ?— 
Yes,  I  was. 

How  kNig  had  you  been  with  the  prisoner 
before  he  was  taken  ?— Not  long. 

How  long  ?— I  cannot  positively  say. 

Pray,  Sir,  recollect  bow  long.-rWhea  I 
came  in,  they  were  drinking  tea )  and  the  pri- 
soner took  a  turn  or  two  about  the  house,  and 
then  desired  to  apeak  with  me,  and  we  went 
into  the  necessary-bouse,  where  he  waa  taken 
by  the  officers  of  justice. 

Tliis,  Sir,  does  not  answer  the  qoettioo. 
Pray,  Sir,  tell  the  Court  and  Jury  how  long  (u 
near  as  you  can  recollect)  you  were  with  the 
prisoner  at  Air.  John  Herbert's,  ftefbre  he  was 
taken. — We  were  in  the  necessary- house,  I  be- 
lieve, about  ^le  minutes  before  he  was  taken.  . 

Pray,  what  did  the  prisoner  say  to  you  when 
he  took  you  aside  there  ? — I  do  not  recollect 
what  he  sakl  to  me. 

What!  not  recollect  what  he  said  to  you, 
wheu  you  had  been  sent  for  by  the  prisoner 
ufion  a  matter  of  such  cunseooence !  \  ou  saVf. 
you  had  lieard  the  news  of  the  prisoner's  lull- 
ing the  deceased  ;  the  prisoner  wrote  to  desire 
you  to  come  immediately  to  him:  You  went, 
you  say,  directly  to  him,  snd  were  in  private 
with  liun,  the  prisoner,  your  very  particular 
friend ;  and,  notwithstanding  all  this,  vou  can- 
not recollect  what  passed  between  you  :  This  is 
rerv  strange !  But  pray,  Sir,  recollect  your- 
sd/,  and  tell  the  conversation. — I  cannot  recol- 
lect positively  whst  passed,  for  I  did  not  take 
mucti  notice  of  it.  I  believe  he  said  somethiog 
of  the  report  of  his  liavnig  killed  Mr.  Mitts. 
He  asked  roe,  if  1  bad  heard  the  report  of  his 
having  munlered  Mr.  Mills  ?  I  told  him.  Yes, 
I  had  lieanl  it ;  and  he  said,  he  should  not  fly 
for  it,  for  he  knew  nothing  of  it. 

Did  be,  or  did  he  not  tell  you,  he  had  killed 
Mr.  Mills  that  morning ?-*>io,  he  did  not. 

Did  no  other  conversation  pass  between  you 
and  the  prisoner  at  that  time  ? — No  other,  that  I 
remember. 

Did  you  not  ask  him  whether  be  had  bceu 
off  Nevis  ?— No,  1  did  not. 
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Di<l  not  the  prtwnier,  after  he  was  taken 
into  caslody,  take  you  aside  in  Mr.  Berbert*t 
ball,  and  speak  in  f»riTate  with  you  ?— Yea, 
he  di«l. 

What  did  he  say  to  you  at  that  time  ?-^He 
desired  me  to  speak  to  my  uncle,  George 
Webbe,  to  let  him  l)a?e  ten  pistoles. 

Did  nothing'  more  pass  ?— Nothing'  more. 
•   Mr.  J.  Lotack,  Was  that  all  he  whispered  to 
you  ^'—Webbe,  Yes,  Sir,  all. 

Mr.  J.  Lmack.  Was  it  necessary  to  oen? ey 
auch  a  request  in  a  whisper? 

Mr.  Harne.  How  long  were  yoiraside  with  the 
prisoner  at  that  tniie?-->KV^9e.  About  two  or 
three  minutes. 

Did  he  give  you  any  papers  at  that  time  ?-«- 
No,  he  did  not. 

Did  you  see  the  prisoner  while  he  waa  in 
gaol  at  Nefis  ?— Yes,  1  saw  him  once. 

What  conrersation  had  you  with  him  then  P 
—1  desired  him  to  make  over  Bridgwater's 
estate  to  me. 

Whfitelse? — I  do  not  remember  any  thing 
else. 

.    Had  you  no  other  eonreraation  at  all  P — I  do 
Dot  recollect  any  thing  but  that. 

Do  you  know  whether  the  prisoner  burnt  any 
papers  while  he  was  in  gaol  ? — I  heard  Mr. 
burnet  the  marshal  say  he  did. 

Do  not  you  know  it  of  your  own  knowledge  ? 
•—No,  I  only  heard  Mr.  Burnet  say,  so. 

Did  not  you  hear  frohi  tUe  prinoner  what 
those  pa})ers  were  that  he  burnt? — No. 

Did  the  prisoner  ever  give  you  any  paper 
relative  to  this  murder  ? — No,  he  never  dtd. 

Where  was  your  boy  Pope  on  the  Saturday 
night  precedin«c  the  murder  ? — At  home. 

Did  you  seud  him  out  on  any  errand  that 
night  ? — No. 

Did  you  send  any  of  your  horses  out  ?— No. 

Yuu  did  not  positively  send  either  your  hoy 
Pope  or  your  horse  out  at  all  that  night  P— No, 
I  did  oot  positively. 

Were  you  sent  for  that  night  by  any  of  your 
patients  r— No. 

Sol.  Gen,  Gentlemen  of  the  jury,  J  beg,  for 
a  particular  reason,  that  you  would  attend  to 
this  part  of  Dr.  Webbers  evidence.  He  says, 
that  the  night  preceding  the  murder,  he  nei- 
ther sent  out  his  boy  Po|ie,  nor  any  of  his 
horses ;  and  further,  that  he  hiiuaelf  was  not 
aent  for  by  any  of  his  patients. 

Mr.  Hifrne.  Did  you  give  the  prisoner  any 
dram  or  cordial  that  night  ? — Webbe,  No. 

Did  you  make  any  composition  for  him  P— 
No. 

When  you  got  up  that  night,  did  you  ob- 
serve what  kind  of  night  it  was  P— Yes,  it  was 
a  very  boisterous  night. 

Would  you  have  gone  out  in  such  a  night 
for  pleasure  i* — No,  I  should  not. 

Do  you  know  whether  Pope  was  at  Bridg- 
water's estate  that  night P — I  cannot  tell  whe- 
ther he  was  or  no. 

Do  you  think,  that  from  the  time  you  apoke 
to  the  prisoner  that  ni^ht,  to  the  time  ybu  saw 
bim  riding  up  to  your  house  the  next  morning, 
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he  could  have  been  at  St.  Christopher'a  and 
back  ag^  P— Yes,  I  believe  he  might. 

Were  you  present  at  Mrs.  Dasent's,  when 
the  prisoner's  trunk  was  opened  P — Yes. 

What  was  in  itP — There  was  a  ooa^  and 
waistcoat,  and  aome  linen. 

Waa  not  there  a  night  gown  P — Not  that  I 
saw. 

Were  the  coat  and  waistcoat  wetP — Yef, 
they  were  moist. 

What  part  of  them  waa  moiat  P — I  cannot 
tell  what  particular  part,  but  they  were  moiaL 

Are  these  the  same  coat  and  waistcoat  that 
were  found  in  the  trunk,  and  ia  this  the  trunk 
^Tfae  prisoner's  trunk  and  dothes  shewn  him] 
m  which  they  were  found  ? — 1  believe  they  are 
the  same,  and  I  believe  that  is  the  trunk. 

Are  these  the  same  coat  and  waistcoat  tha 
prisoner  had  on,  when  he  came  to  your  house 
on  Sunday  morning,  the  19th  of  November 
lastP — I  cannot  tell  whether  they  are  or  not. 

Is  this  the  prisoner's  trunk  P — J  do  not  know. 

Did  you  know  that  the  coat  and  waistcoat 
were  in  the  trunk  at  your  house? — No,  I  knew 
nothing  of  the  matter. 

Mr.  Home.  May  it  please  your  honours,  wc 
have  done  with  this  witneas. 

Mr.  Praident.  Mr.  Barbot,  the  king's  coun- 
sel have  done  with  this  witness,  would  you  ask 
him  any  questions  fr^-PriMnfr,  No,  Sir. 

Sol.  Gen.  Then  call  Hugh  O'Dounell.  (Who 
appeared,  and  was  sworn.) — Mr.  0*Donnell, 
Do  you  keep  a  tavern  at  Nevis? — O^DontulL 
Yes,  Sir. 

Do  you  remember  to  have  heard  the  report 
of  the  deceased  being  killed  ? — Yes,  I  heard 
it  on  Suntiay  the  i9th  of  November  last 

Do  you  remember  to  have  seen  the  prisoner 
the  night  before  you  heard  the  report? — ^Tbe 
night  before  I  heard  the  report,  between  7  and 
8  o'clock.  Dr.  Webbe,  and  Mr.  Barbot  the 
prisoner  at  the  bar,  roile  up  to  my  house.  I 
called  to  the  prisoner,  and  gave  him  a  letter 
that  had  been  left  at  my  house  for  him.  As 
soon  as  I  gave  him  the  letter^  he  attempted  to 
read  it  by  the  light  of  the  moon;  but  finding,  t 
suppose,  that  he  could  not,  he  alit  off  his  horse, 
and  came  into  the  house ;  Dr.  Webbe  followed 
him  in,  and  the  prisoner,  as  soon  as  he  came 
in,  asked  for  pea,  ink,  and  paper,  which  were 
brought  him,  and  he  sat  down  to  write,  and 
continued  writing  for  a  considerable  time. 

Was  Dr.  Webbe  in  the  room  with  the  pri- 
soner while  he  was  writing  P— Yes,  the  pri« 
soner  called  to  him  several  times,  and  he  went 
to  him. 

Did  the  prisoner  speak  to  him  while  he  was 
writing  P— Yes  ;  but  1  did  nOt  hear  what  he 
said,  for  they  spoke  in  a  kind  of  whisper. 

When  the  prisoner  called  Dr.  Webbe  to  him, 
did  Dr.  Webbe  look  over  him  P— Yes,  he  did 
look  over  him. 

What  did  the  prisoner  do  with  the  paper  he 
was  writing,  when  he  had  finished  it?— -As 
sdnn  as  it  was  finished  he  sealed  it,  and  the 
prisoner  and  Dr.  Webbe  went  into  another 
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room ;  and  af>er  some  little  lime.  Dr.  Webbe 
caiue  oat,  and  de»ired  Dr.  Potts,  Mr.  8priogett, 
and  myself,  to  go  in  and  witness  a  paper :  We 
went  mto  the  room,  where  the  prtsooer  was, 
and  we  did  see  hiiu  write  bis  name  to  the  seal. 

Did  you  see  him  scknowledge  it? — Yes,  he 
pot  hid  thumb  on  the  seal,  and  spoke  some 
wortN,  but  they  were  hurried  o? cr  so  inartica- 
lateiy ,  that  I  did  not  understand  them. 

Tell  in  what  manner  he  did  it?— When  be 
took  his  thumb  off  the  sesl,  be  said, '  seal  and 
delifer  this,'  and  then  mumbled  orer  some 
words  (as  I  said  before)  so  very  ioarticnlately, 
thai  1  did  not  understand  them. 

Mr.  Ju«t.  Great  heed.  Was  there  ao^r  thing 
written  just  o?er  the  place  where  you  signed  r 
"•^O'lyonneU.  I  belief  e  there  was,  but  be  co- 
vered that  with  his  hand. 

Sal.  Gen,  Pray,  what  did  you  take  that 
paiter  ti»  he  ?— 1  took  it  to  be  a  will. 

VVhy  dtd  ynu  think  it  was  a  will  ?— Because 
-there  were  thrc^  witnesses  to  it. 

Who  witnessed  the  paper  besides  yourself? 
— Dr.  Potts  and  Air.  Spnngett  were  the  other 
witnesses. 

What  did  the  prisoner  do  with  the  paper, 
after  it  was  signet!  and  witnessed  ?— He  folded 
it  U|),  and  irtve  it  to  Dr.  Webbe. 

Did  you  hear  him  say  any  thing,  when  he 
delivered  ii  to  Dr.  Webbe? — He  did  say  some- 
thing, hut  I  could  not  hear  distinctly  what  it 
was,  for  he  spoke  in  a  low  voice. 

Did  you  hear  him  pronounce  the  words, 
*pub!i«h'  or  'declare'? — I  did  not  hear  any 
one  HonI  dintinctly  that  he  said. 

Had  you  reason  to  think,  fh>m  his  manner  of 
pronouncing  the  words,  that  he  intended  to  con- 
ceal them?"  No,  I  did  nut  apprehend  that  he  did. 

In  what  manner  did  he  speak  the  words  ? — 
He  fte(>me<l  to  speak  them  indifferently. 

Was  the  paper  sealed,  or  only  folded  up, 
when  he  delivered  it  to  Dr.  Webiie  ?•— It  was 
foldt'd  up,  but  not  sealed. 

Is  It  UHu.il  to  make  wills,  or  draw  iostro- 
meiits  of  writing,  at  your  tavern  ? — No,  Sir,  I 
do  -not  remember  any  buch  thing  being  done  at 
my  house  before. 

Mr.  Prttidcnt,  Would  vou  ask  this  witness 
any  qutbtious,  Mr.  Barbot  r — Prisoner.  No,  Sir. 

SoL  Gen.  Then  call  Charles  Potts.  (Who 
wax  sworn.)  Du  you  remember  on  what  day 
it  was)ou  heard  that  the  deceased  was  mur- 
dered?—P0//9.  Yrs,  1  remember  it  was  on 
Siiniiay  the  19iii  of  November  last. 

Were  you  at  Mr.  O'Donneirs  tavern  the 
nii^lit  h4>t'ore  vou  heard  the  deceased  was 
killed? — Yes,  I  was. 

Do  you  remember  what  passed  with  regard 
to  \  our  witnessing  any  paper  for  the  prisoner  ? 
— I  was  sitting  in  the  tavern  in  the  evening, 
and  suniebudy  called  me,  and  told  me  1  was 
wanted  in  the  inner  room. 

Who  called  you? — I  cannot  teH  who  it  was, 
but  somebody  called  me,  and  told  me,  I  was 
wanted  in  the  inner  room  ;  and  I  went  in,  and 
the  priioner  desired  me  to  sign,  as  a  witoew, 
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to  an  instrument  of  wriitng ;  and  accordtnely 
the  prisoner  signed  bis  name  to  it:  fiir. 
O'Donnell  signefl  first  as  a  witness  to  it,  I 
signed  neit,  and  Mr.  Spriogett  last. 

Did  wit  the  prtsooer  aclniowledge  that  in* 
strament  of  writing,  when  he  had  signed  his 
name  to  it? — Yet,  be  pot  his  thumb  on  the 
seal,  and  took  it  off  again. 

What  did  he  say  wbeo  be  acknowledged  it  f 
— I  do  not  recollect  what  he  said. 

What  did  you  apprehend  that  instrument  of 
writing  to  be  r — I  thought  it  was  some  deed  to 
secare  Jacob  Saunders. 

Why  did  yon  think  so  ? — ^Because  I  met  the 
prisoner  and  Dr.  Webbe  coming  from  Blr. 
Saunders's  that  day. 

Is  that  all  the  reason  ?— Tliat  is  all.  Sir. 

Did  you  read  the  paper  before  you  sigDed 
it  P — No,  I  did  not  read  it. 

Nor  any  part  of  it  ?->No,  Sir. 

Tbeii  bow  are  you  sore  it  was  not  a  note  of 
hand  that  you  signed  ?— 1  am  sure  it  was  not  a 
note  of  band,  for  it  was  too  long. 

What  was  too  long,  the  attestation?  Did 
you  not  sign  just  onder  the  attestation  ?— 1  did 
not  observe  the  attestation :  1  had  no  auspicioa 
of  its  being  a  note  of  hand :  I  thought  it  was 
a  deed  to  secure  Mr.  Saunders's  debt. 

Did  not  the  prisoner  cover  tlie  attestation 
with  his  hand  ? — Ho  did  not  when  I  signed. 

Did  you  not  bear  the  prisoner  say,  he  pub* 
lished  that  paper  as  his  wdl  ? — No,  I  did  not. 

Did  you  come  to  the  tavern  by  accident,  or 
did  any  one  desire  you  to  be  there  at  that  time  ? 
— I  came  there  by  accident ;  I  had  been  roood 
the  island,  and  called  at  Mr.  O'Donnell's  to  re- 
fresh myself  with  a  mug  of  beer. 

Where  did  you  go  after  you  signed  as  a 
witness  to  the  paper? — 1  went  with  Mr.  James 
firodbelt  to  his  plantation,  and  from  thence  I 
went  to  Dr.  Webbe's :  It  was  about  ten  o'clock 
when  I  got  there,  and  I  went  to  bed  in  about 
an  hour  after. 

Did  you  see  the  prisoner  that  night  st  Dr. 
Webbe's?— No,  I  did  not  see  him  from  the  time 
1  left  Mr.  O'Donuell's,  till  about  nine  o'clock 
next  morning,  I  aaw  him  come  into  the  vard  on 
horse* back,  upon  Dr.  Webbe's  horse,  iCent. 

Did  you  ever  hear  of  any  resentment  the 
prisoner  had  against  the  deceased? — None  in 
the  world ;  on  the  contrary,  1  have  always  heard 
him  express  great  respect  lor  the  deceased. 

Prisoner,  Mr.  Potts,  you  saw  me  some  dity« 
before  this  accident  happened,  did  you  ever 
hear  me  express  any  resentment  afiainst  lUr. 
M\\\8?'  'Potts,  Never;  I  never  did  mdeeil. 

Have  you  not  often  heard  me  speak  of  him 
in  the  most  respectful  terms,  and  such  as 
shewed  !  had  a  great  esteem  for  him  ? — I  have 
indeed  very  often  ;  and  I  never  heard  you  say 
any  thing  of  him  that  looked  like  malice  or 
resentment. 

Thomas  Hobton  sworn. 

SoL  Gen.  Do  you  remember  bearing  the  re 
port  of  the  deceased  bebig  killed  ?-'i/t>^i'.'(. 
Vcs,  Kir, 
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Do  yon  remember  when  it  was  that  yoa 
beard  it  ?— It  was  on  Sunday  the  19tb  of  No* 
vember  last. 

Where  do  you  lire? — I  life  on  Bridgwater's 
estate  at  Nevis. 

Pray  inform  the  court  and  the  jury  of  what 
you  know  concerning  a  horse  and  boy  coroiogf 
to  your  house,  the  night  before  you  heard  the 
deceased  was  killed. — On  Satunlay  night,  the 
night  before  I  heard  the  deceased  was  killed, 
Dr.  Wcbbe's  hoy  Pope  came  to  the  house 
where  I  live  with  Dr.  Webbe's  horse,  and 
knocked  at  the  door,  and  called  me:  It  was 
about  midnight.  I  got  up  and  opened  the 
floor,  and  saw  it  was  Pope.  He  was  wet.  1 
asked  him,  where  he  had  been ;  be  told  roe, 
he  had  been  round  the  island  looking  for  his 
master. 

Was  the  horse  wet? — Yes,  the  horse  was 
wet. 

Did  the  horse  and  bey  stay  at  your  house  all 
night? — Yes,  Sir,  he  put  the  horse  in  the  stable, 
and  stayed  there  all  nii^ht ;  and  about  eight 
o'clock  next  morning,  I  saw  a  little  man,  in  a 
whitish  coat,  and  asUrer-laced  hut,  coming  up: 
As  soon  as  he  came  up  to  the  steps,  he  asked 
for  Pone.  Pope  went  to  him^  and  he  bade 
bim  saddle  the  norse. 

Did  not  he  ask  first,  if  there  was  a  horse 
there?*— No,  the  minute  he  came  to  the  steps, 
he  called  for  Pope,  and  bade  him  saddle  the 
horse. 

Did  he  seem  to  expect  a  horse  there  f— Yes, 
I  believe  he  did,  for  he  bade  Pope  saddle  the 
horse,  without  asking  whether  there  was  any 
horse  there. 

Pray,  look  at  the  prisoner.  Was  the  person 
you  saw  that  mornmg,  that  bade  Pope  saddle 
the  horse,  like  the  prisoner  ? — Yes,  it  was  that 
Tery  man. 

Yoa  are  sure  it  was  the  prisoner? — Yes,  I 
ftm  sure  it  was  him. 

After  he  ordered  Pope  to  saddle  the  horse, 
what  did  he  do  then  ?— As  soon  as  the  horse 
was  saddled,  he  asked  Pope  which  road  he 
should  take ;  and  Pope  shewed  him  the  nighest 
way  to  Pinuey's,  wnere  Dr.  Webbe  lives,  and 
he  got  on  horseback,  and  rode  away. 

Did  the  prisoner  come  up  firom  the  Bav  the 
morning  you  saw  him^— I  believe  he  dio  ;  he 
came  from  that  way. 

Did  you  take  notice  whether  his  clothes 
were  wet  ? — I  observed  hb  shoes  were  wet.  I 
cannot  tell  if  the  rest  of  hia  clothes  were  wet 
or  not. 

How  high  op  was  he  wet?— Only  his  shoes, 
that  1  saw. 

Had  he  any  boy  with  him  with  a  trunk  ? — 
No,  I  saw  no  boy  with  him,  nor  no  trunk. 

Sol.  Gen,  We  have  done  with  this  witness. 

Mr.  President,  Would  yod  ask  this  witness 
any  4ue8trons,  Mr.  Barbot? 

[Prisoaen  No,  Sir. 

Sarah  Hoh$on  sworn. 

Sol,  Gen,  Where  do  you  live  ?— 5.  He&fOft. 
i  hve  on  Bridgwater's  estate  at  Nevis. 


Do  you  remember  hearing  the  report  of  tlie 
deceased  bein^  killed  ? — Yes. 

And  when  it  was  ?— Yes,  it  was  on  Sunday 
the  19th  of  November  last  ? 

Well,  give  the  COurt  and  ihe  Jury  an  account 
of  what  you  know  of  a  horse  and  boy  cominfif 
to  your  house,  the  night  before  you  beard  of 
the  report  of  the  murder. — The  night  be- 
fore I  heard  the  report  of  the  murder,  C 
heard  a  knocking  at  the  door  about  midnight, 
and  I  called  to  my  brother,  and  asked  him  wha( 
it  was.  He  told  me,  he  believed  it  was  the 
negroes  cutting  wood  in  the  ffanlen ;  but  I 
knew  it  could  not  be  that,  for  the  garden  was 
too  far  off  to  have  heard,  if  it  had  bern  to.  My 
brother  immediately  got  up  and  opened  the 
door,  and  found  it  was  Dr.  Webbe's  Pope  with 
his  horse.  My  brother  asked  him,  where  he 
had  been?  He  said,  he  had  been  round  the 
island  looking  for  his  master.  1  did  nut  see 
Pope,  but  I  heard  this  as  I  was  in  the  chamber  ; 
and  about  eight  o'clock  the  next  morning,  as  I 
was  standing  at  the  door,  I  saw  a  little  gentleman 
coming  up  to  the  house.  As  soon  as  1  saw  him, 
I  went  into  the  chamber,  and  looked  through 
the  window  at  bim ;  and  as  soon  as  he  came 
up  to  the  steps,  he  called  for  Pope.  Pope  went 
to  him,  and  he  ordered  him  to  saddte  the 
horse. 

Sol,  Gen.  Gentlemen  of  the  jury,  you  observe 
both  these  evidences  say  the  boy  Pone  declared, 
when  he  came  to  Bridgwater's,  that  he  waa 
looking  for  his  master ;  and  yet,  as  I  desired 
you  to  take  notice  in  the  course  of  Dr.  Webbe'a 
evidence,  the  doctor  himself  declared,  be 
neither  sent  out  this  boy,  nor  any  of  his  horses, 
that  night.  What !  did  he  bid  Pope  saddle  the 
horse,  before  he  knew  whether  there  waa  e 
horse  there  or  no? — S.Hobson,  Yes,  the  mo* 
ment  he  came  to  the  steps,  he  called  for  Pope 
and  bade  him  saddle  the  liorse. 

Did  he  speak  as  if  he  expected  to  find  a  horse 
there? — I  believe  he  did,  by  bidding  Pope 
saddle  the  horse  the  minute  he  came  to  the 
steps. 

Pray  how  was  he  dressed  ?— He  had  on  e 
whitish  ooat,^  a  silver-taced  hat,  add  a  pig-tail 
wjg. 

Look  at  the  prisoner.  Pray,  was  the  person, 
you  saw  that  morning,  like  him? — Yes,  that  it 
the  very  man. 

You  are  sure  it  was  the  |M-isooer?— Yes,  I 
am  sure  it  was  him. 

What  did  he  do,  af^r  he  had  ordered  Pope 
to  saddle  the  horse? — As  soon  as  the  horse  wae 
saddled,  he  asked  Pope  which  road  he  should 
take,  and  Pope  shewed  him  the  nii^hest  way  to 
Pinney's,  where  Dr.  Webbe  Kves,  and  he  get 
on  horseback,  aud  rode  away. 

Do  you  know  where  the  prisoner  came  from, 
when  oe  came  up  to  your  honse  ? — 1  belie%e  he 
came  from  ttie  Bay,  for  he  came  from  that 
way. 

Were  his  clothes  wet  ? — I  did  not  take  notice 
that  his  clothes  were  wet,  but  bis  slioes  were. 

How  high  up  was  he  wet? — I  only  obserrtd 
that  bis  tlK)et  were  wet* 
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Had  he  any  boy  with  biro  with  »  trtnik  ?— 
No,  he  had  nobody  at  all  with  him,  that  1  saw, 
nor  no  trunk. 

Sol,  Gen.  We  have  donejwith  this  evidence. 

John  M'Kenley  sworn. 

SoL  Gen.  Mr.  M*Kenley,  where  do  you 
live? — M*KcHlejf.  1  lite  upon  Mr.  Sfioouer's 
estate  at  Frigate-Ray. 

Pray  inform  thedourtand  the  Jury  of  what 
joo  know  cancerniog;  the  death  or  the  de- 
Ceased.— Ou  Sunday  mornings  the  IDih  of  No- 
▼ember  last,  I  got  up  at  about  four  oVlock,  and 
went  aut  to  give  some  orders  in  the  plantation, 
•nd  returned  in  about  a  uuarter  ol  an  hour. 
Am  soon  as  I  came  in,  I  lay  down  upon  my 
bed  ;  and  presently  slier  a  negro -boy  rushed 
into  my  chaml»er,  and  threw  himself  upon  the 
bed  where  I  was  lying,  and  cried  out,  *'  O  liOrd, 
master,  make  baste  and  come  down,  lor  my 
aaaster  is  fighting  with  sword  and  pistols,  with 
a  gentleman  that  is  come  from  Nevis."  I  im- 
mediately got  up,  and  asked  him,  who  wa*  his 
mastci  f  He  answered  me,  Mr.  Matthew  Mills. 
1  then  looked  hard  at  the  boy,  and  knew  him  to 
be  Coomy,  that  always  ran  with  the  deceased. 
The  boy  immediately  got  upon  his  master's 
borse,  (for  be  had  ro«le  up)  and  galloped  down 
as  fast  as  he  r^uld,  and  I  followed  him  on  foot, 
for  I  thought  1  should  get  down  to  the  Bay 
•ooner,  than  if  I  staid  to  have  my  horse  sad- 
dled. When  I  came  down  to  the  place  just  by 
the  starting-post,  1  found  Coomy  supporting 
the  deceased  between  his  legs,  and  the  de- 
ceased's head  leaning  on  Coomy*s  breast.  I 
ran  immediately  up  to  him,  tnd  asked  him  who 
bad  bsed  him  so,  but  he  made  me  no  answer:  I 
took  hold  of  bis  hand  at  the  same  time,  and  he 
had  no  pulse.  I  found  then  that  he  was  stone- 
dead,  but  still  warm,  and  was  but  just  exuirod. 
I  then  asked  Cuomv.who  it  was  that  had  killed 
bis  master ;  he  tolii  me  it  was  Mr.  Bai  bot,  and 
that  if  I  would  go  down  to  the  Bay,  I  might 
see  him,  for  that  he  was  just  gone  off  in  a  ca- 
poe. 

Prisoner,  Gentlemen  of  the  jury,  you  will 
please  to  observe,  that  what  Mr.  M'Renley  tells 
you  of  Coomy 's  declaration,  is  no  evidence  st 
aJl.  Coomy  himself  cannot  be  an  evidence  at 
any  rate,  much  less  can  what  he  only  told  ano- 
ther be  evidence. 

Blr.  Frye,  Gentlemen,  this  is  but  hearsay 
evidence,  which  J  appeal  to  the  bench  is  no 
evidence  in  any  case,  much  less  where  a  man's 
life  is  concerned. 

M'Kenley,  I  immediately  ran  down  to  the 
sea- side,  and  saw  a  canoe  with  four  oars  and  a 
paddle,  making  very  fast  from  the  shore. 

SoL  Ccn,  At  what  distance  was  the  canoe 
from  the  shore,  when  you  first  saw  it? — 
M'KenUy.    It  was  about  fifty  yards  off. 

CouKl  you  distinguish  the  perstfiis  in  the 
canoe  ? — No,  1  cauld  not  distinguish  who  they 
Vfere.  I  saw  somebody  in  white  sitting  in  the 
stern  of  the  canoe,  but  I  could  not  tell  who  it 
was.  I  was  in  so  much  confusion,  that  I  did 
not  lake  as  much  noUcie  u  I  Bught  hate  done. 
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What  clothes  had  the  deeetsed  eD?-^He 
had  on  bis  (;reat  coat  and  bis  glomes. 

What  kiuH  of  gloves  T — 1  really  cannot  tdl 
what  kind  of  gloves ;  they  were  of  a  brovvnisli 
cidoiir. 

Were  they  buff  glof es  ?— No,  I  think  tbey 
were  not  buff;  bnt  I  cannot  positively  say  what 
kind  of  gloves  they  were. 

What' situation  were  the  deeeaaed's  pistols 
in?— His  piktols  were  in  the  bolsters  on  bis 
home. 

Did  yon  examine  bis  pistols?— No,  1  did 
not. 

Was  his  sword  drawn  ? — No,  Ihs  sword  wm 
lying  on  the  ground  at  some  distance  from  hia 
in  the  scabbard,  and  the  belt  wrapt  round  the 
hilt. 

Mr.  J.  Losarft.  What  time  do  you  think  it 
would  take  to  go  in  a  canoe  from  Frigate- Bay 
to  the  Salt  Ponds ?—  M* Kenlei/.  1  cannot  tell) 
but  the  canoe  was  rowing  Tery  hard  from  the 
shore. 

Sol,  Gen.  How  long  do  you  think  it  wofold 
takef  You  may  ^uens  pretty  near  the  time.— 
M*Kenlry.  1  teheve  it  might  take  about  half 
an  hour. 

Pritoner,  Was  the  person  yon  saw  in  while, 
sitting  in  the  stem  or  the  canoe,  a  white  maft 
or  a  negro  ?— Jlf  Ken/ey.  I  cannot  tell  whether 
it  was  a  white  roan  or  a  negro. 

Sol.  Gen.  Call  William  Johnson.  (Who  a^ 
peared.) 

Pritoner,  Rlay  it  please  your  honoors,  I 
humbly  beg  leare  to  oppose  Johnson's  beiBf 
sworn. 

'   Mr.  President,    Let  ns  hear  your  objectimii 
to  him. 

Prisoner.     He  is  an  infamous  person. 

Mr.  Frye,  He  is  so,  for  I  saw  him  publicly 
whipt  at  !Vlontserrat  for  petty  larceny. 

Soi.  GcH.  May  it  please  )our  honours,  If 
the  prisoner  Hould  invalidate  the  evidence  of 
Johnson,  on  the  score  of  what  Mr.  Frye  al- 
leges, it  is  necessary  that  he  produce  the  le- 
cord  of  his  conviction.  Let  him  produce  the 
record. 

Mr.  Frye.  I  knew  nothing  of  this  maa^ 
being  produced  as  s^wttness  till  the  day  l»efbrs 
yesterday  ;  otherwise  I  could  hare  had  the  re* 
cord,  or  an  attested  copy  of  it  now.  But  I 
humbly  apprehend  I  may  be  admitted  to  pro- 
duce witnesses  to  prove  that  he  was  pubiiciv 
whipt  for  petty  larceny,  tbr  stealing  a  pair  of 
silver  shoe-buckles.  He  is  rendered  an  iDftt- 
'mous  man,  and  ought  not  to  be  admitted  as  a 
witness. 

Sol,  Gen.  I  am  surprized  to  hear  a  gentW- 
man  of  Mr.  Prye's  standing  and  experience  ia 
the  law,  offer  a  thing  of  this  kind,  when  he 
must  know,  that  notUing  luit  the  record  of  this 
man'a  conviction,  or  an  attested  copy  of  it,  cab 
disable  liiui  to  be  a  witness.  It  is  absolutely 
illegal,  Sir,  to  offer  to  prove  the  fact  Mr.  Frye 
speaks  of  by  witnesses,  who,  he  says,  »aw 
Johnson  punished ;  or  by  any  other  method* 
thaa  that  which  i  bafe  meotioDcd, 
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Mr.  Frye,  Surelj  we  shall  be  allowed  to 
ezamiue  witnesses  to  the  character  of  this  man. 

Sol.  Gen.  Yes,  to  bis  general  character 
you  may  be  allowed  to  giie  evidence,  bqt  not 
to  any  particolar  part  of  it ;  and  that  only  to 
discredit  bis  eridence,  al^er  he  has  given  it : 
but  DO  evidence  of  that  sort  can  dirable  him 
from  being  a  witness  at  all. 

Mr.  Frye,  I  did  see  him  publicly  whipt, 
and  I  know  him  to  be  an  infamous  person,  and 
would  not  regard  his  oath  of  a  farthmg. 

Mr.  Home.  May  itiilease  your  honours,  I 
humbly  beg  that  Mr.  Frye  be  not  allowed  to 
qieak  in  this  manner  of  the  witness.  If  he  bad 
intended  to  object  to  this  man,  he  ought  to 
have  done  it  legally ;  he  knew  the  method  the 
latf  had  prescribed,  and  ought  to  have  pursued 
it;  ^d  1  hope  your  honours  will  not  allow 
him  to  discredit  the  witness,  by  throwing  out 
thingy  he  cannot  legally  support.  It  is  done 
with  %  design  to  influence  the  jury.  If  Mr. 
Fryecau  produce  any  evidence  to  bis  genera] 
character,  he  has  been  told  he  may  do  so ;  but 
>that  in  its  proper  place,  and  not  to  prevent  his 
pring  bis  e?idence,  or  t>efore  he  has  given  it. 

Mr.  Trye.  I  W\\\  produce  witnesses  to  his 
character ;  but  it  is  strange  I  sha'n't  be  allowed 
to  prove  that  fact  by  viva  voce  witnesses ! 

Mr.  Home,  You  are  noi|t  to  be  allowed  that, 
Mr.  Frye ;  you  know  it  is  illegal ;  and  1  am 
surprized  a  gentleman  of  your  knowledge  in 
(be  hnv,  should  insist  on  a  thing  of  this  kind. 

Mr.  Fri/e,  Go  ou  then,  Sir,  I  will  by-and- 
bye  produce  witnesses  to  this  man's  character. 

Mr.  President,  Swear  Johnson.  (Which 
was  done.) 

SoL  Qen*  Did  yoo  come  to  this  island  at 
auy  time  in  or  about  the  month  of  November 
last  f — Johnson.  Yes,  on  Sunday  the  19th  of 
November. 

SoL  Oen.  Pray  inform  the  Court  and  the 
Jury,  whether  yon  saw  the  prisoner  at  the  bar 
OD  Sunday  the  19th  of  November  last,  and 
urbere  it  was  you  saw  him  ? — Johnson.  I  left 
Hontserrat  on  Saturday  the  18th  of  November 
list,  and  came  to  an  anchor  at  the  Salt-Ponds 
•t*about  twa  o'clock  the  next  morning,  and  at 
•hcnit  four  I  put  out  of  the  Salt- Ponds;  and  in 
•bout  two  boors  after,  a  canoe  with  four  oars 
ftml  a  sail  passed  by  me.  The  prisoner  was  in 
the  c^noe,  he  had  on  a  white  coat  and  a  laced 
hat,  and  a  dark-coloured  waistcoat. 

Do  you  know  the  prisoner  P — ^Yes,  I  have 
\Ken  him  several  times  at  Nevis,  and  once  at 
Montserrat. 

Could  you  see,  from  the  place  where  yoo 
were  when  you  met  the  canoe,  all  the  way  be- 
tween Frigate-Bay  and  Nevis? — Yes. 

And  was  there  any  other  canoe  in  the  chan- 
nel ?-«-No,  there  was  none  but  that  which  the 
prisoner  was  in. 

At  what  distance  was  the  canoe  from  you, 
when  it  passed  by  f— It  was  about  40  or  50 
yanis  off. 

\¥here  did  you  think  it  came  from  P — It 
•eemed  coming  from  Frigate-Bay,  and  was 
ttandiDg  for  Nevis. 
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Are  yoa  sure  the  prisoner  at  the  bar  was  th« 
person  you  saw  in  the  canoe  N— Yes,  1  am  sur^ 
he  was  the  person. 

Mr.  Frye.  It  is  very  odd  you  should  now* 
be  so  positive  it  was  the  prisoner,  when  yoa 
could  not  positively  su  ear  to  him  the  very  day 
of  the  murder,  when  you  were  examined  before 
the  coroner's  inquest.  We  shall  produce  a 
witness  by*and-bye  to  prove  tbat^ou  were  no^ 
then  so  positive. 

Soi.  Gen.  Since  this  has  been  thrown  out, 
I  beg  leave  to  ask  the  witness  another  question. 
Pray,  did  you  see  the  prisoner  at  any  time  be- 
tween your  examination  before  the  coroner,  and 
this  day  P — Johnson.  Yes,  I  saw  biin  in  gaol; 
and  when  1  saw  him  there,  1  was  satisfied  ha 
was  the  man  that  I  had  seen  in  the  canoe  the 
morning  I  was  coming  from  the  Salt-Ponds. 

Sol.  Gen,  However,  to  make  this  matter  still 
plainer,  we  shall  call  a  gentleman  of  character, 
who  will  inform  the  Court  and  Jury,  that  this 
witness  declared  his  seeing  the  prisoner  at  tha 
time  and  place  be  has  now  sworq  be  did,  be* 
fore  he  had  received  any  intimation,  or  bad  it 
at  all  sujpgested  to  him,  that  the  prisoner  WVi 
then  there.    Call  Thomas  Wilson,  esq. 

Thomas  WilsoHf  esq.  sworn. 

SoL  Gen.  Mr.  Wilson,  wiH  yon  please  to 
give  the  Court  and  the  Jury  an  account  of  your 
seeing  Johnson  on  the  19th  of  November  last, 
and  what  passed  between  you  ?— iri/ton.  On 
Sunday  the  19th  of  November  last,  in  the 
morning,  on  hearing  that  the  deceased  waa 
killed,  1  went  down  to  Mr.  Colhoun's,  to  en* 
quire  further  of  ibe  matter.  I  staid  there 
about  half  an  hour,  and  at  my  return  home  i 
found  this  witness,  Johnson,  waiting  for  me 
with  a  letter,  which  he  had  just  brought  from 
Mr.  Misset  of  Montserrat.  He  told  me,  that 
Mr.  Misset  had  hired  him  on  purpose  to  bring 
me  that  letter,  and  that  if  I  did  not  dispatch 
him  by  twelve  o'clock,  Mr.  Misset  was  to  pay 
him  so  much  an  hour  after  that  time.  1  thea 
said  to  him,  Tliere  has  been  murder  committed 
here.  He  asked  roe.  What  murder?  I  told 
him,  that  a  gentleman  of  this  island,  one  Mr. 
Mills,  was  killed,  and  it  was  supposed  by  Mr. 
Barbot.  Barbot !  said  he,  why  I  met  him 
going  in  a  canoe  to  Nevis  this  morning.  Do 
you  know  him  then  ?  said  I.  Yes,  said  he, 
I  have  known  him  above  eighteen  months. 
I  thought  this  so  material  a  circumstance, 
that  1  immediately  acquainted  Mr.  Cothoun 
of  it. 

Sol.  Gen.  The  Court  and  Jury  will  take 
especial  notice  of  Mr.  Wilson's  evidence,  be^ 
cause  it  will  stand  for  an  answ^  to  the  ob|eCk 
tion  tliat  \^)ll  l>e  made  to  Johnson's  evidence^ 
fmm  what  they  insinuate  of  the  badness  ef  his 
character^  whicli  in  this  case  must  be  whollV 
out  of  the  question,  seeing  the  first  ioformatioo 
he  gave  was  before  there  is  the  least  probabi* 
lity  he  could  h^ve  had  it  suggested  to  him. 

Jasper  Thomas  sworn. 

SoL  Gen.    Pray  inform  the  Court  and  Ihe 
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J^ty^  wbcthfT  yoQ  mw  the  firiMmcr  oa  the 
191 U  of  NoveiQlier  iMt,  and  wbcre  joa  aatr 
liim. — Thomat.  On  Miinffay  morainff,  ibe  l9Ui 
nf  Novemhcr  Uft«  1  mw  a  eaooc  land  under 
lh«  maitchioocal  irera,  jiiit  uimIct  Lowbnil- 
Church  :  it  wah  Mr.  Criiibe's  caiioe:  Mr.  Hul- 
bunra  Peter  and  Mr.  Ilevcrade'i  Joe  were  is  it, 
and  tlie  priwoer  jomiied  outol'  the  canoe  the 
iontant  it  atrurk  the  Hlinre.  He  had  oo  a  ail? er- 
laceil  hat,  and  a  whitikh  coat. 

What  time  in  the  rooming  was  it  that  he 
landed  T-^lt  was  betweeo  aiz  and  acven  io  the 
■loriiing. 

Did  an  J  body  coine  out  of  the  canoe  with 
the  priimner  f— There  «  as  a  little  yellow  negro 
hoy,  with  a  little  red  trunk  oo  bis  head,  that 
jumped  out  of  the  canoe  at  the  aanoe  time  that 
tlie  prisoner  did,  and  went  towards  the  town. 

Did  you  see  the  canoe  at  any  distance  be- 
fore it  landed  f— I  saw  it  abofe  Atkceo  hundred 
yards  off  before  it  landed.  It  was  under  sail, 
and  they  did  not  strike  sail  till  the  canoe  airuck 
the  ffround. 

Where  did  you  think  tlie  canoe  came  from  ? 
—It  seemed  Io  me  to  be  coming  from  the  Saltr 
Pbnds. 

Are  yoa  sure  it  was  the  prisoner  at  the  bar 
you  saw  land  out  of  the  camie  ?— Yea,  1  am 
sure  it  was  him»  for  1  know  him  wery  well. 

Do  you  know  where  he  went  to  when  be 
boded  N*-No,  I  cannot  tell  where  he  went  to. 

JoAfi  I^omaf  sworn. 

Sol,  Gem,  Do  you  remember  when  it  was 
irou  heard  the  deceased  was  killed  ?— TAoiimm. 
Ves,  it  was  oo  Hunday  the  19lh  of  November 
last  that  1  heard  it. 

Did  you  see  the  prisoner  at  the  bar  that  day  P 
—Yes. 

Then  gi?e  the  Court  and  the  Jury  an  account 
where,  and  at  what  time,  you  saw  him.— It 
was  on  Hunday  morning,  the  19tli  of  No- 
vember last,  the  day  that  I  heard  Uie  deceased 
was  killed.  1  was  with  my  father  Jasper  Tho- 
mas, and  I  saw  a  cauoe  at  a  distance  uoder 
sail,  that  seemed  to  be  coming  from  St.  Kitt*8 ; 
and  1  said  to  my  father,  1  believed  there  were 
some  St  Ritt*a  people  coming  up ;  ami  ooon 
otWr  the  canoe  came  ashore,  and  Mr.  II ul- 
burd*s  IVler  ami  Mr.  Deverade's  Joe  were  in 
it ;  and  1  saw  a  little  man,  very  like  the  pri- 
soner, jump  out  of  the  canoe,  and  run  up  the 
bank,  lie  bad  on  a  Mlvvr-laced  hat  and  a 
long^ail  wig,  a  whitiah  coat,  and  a  brownish 
waistcoat. 

Was  it  the  prisoner  at  the  bar  that  you  saw  ? 
—1  do  bdieve  it  was  him,  for  the  pcison  I  saw 
wax  very  like  him. 

Did  any  body  land  out  of  tlie  canoe  besides 
the  prtwucrP — There  was  a  little  yellowish 
negro  boy,  with  a  small  n>d  tmnk  on  his  bead, 
that  jumped  out  ot*  the  canoe  at  the  same 
lime  the  prisoner  diJ,  and  went  towards  town. 

What  time  in  the  rooming  was  it  that  the 
prisoner  landed  out  of  the  canoe  ? — It  was  be- 
tween si\  and  seren  in  the  morning. 

Did  }  ou  ohstrre  w  bich  way  ht  went  lAer 


be  landed?— No,  1  did  boI  «ak«  Mliet  which 
way  he  weal. 

WilUam  Wkiie  sworn. 

SoL  Gen.  Do  yoo  know  the  priaoocr  nt  the 
bar  ?—  White.  Yes,  I  know  bin  very  well. 

Do  yon  live  aft  Nevis?*-- No,  hut  1  have 
been  working  there  for  above  a  twehemoDlh. 

When  was  it  yoo  Grsc  heard  the  report  of 
the  deceased  being  killed  ?*-!  heard  it  oa  Sun- 
day the  19th  of  November  last 

Did  you  see  the  prisoner  that  day  ?— Yea,  I 
was  at  work  at  Mr.  Woodley's  estate  aft  Nevk 
that  very  morning,  and  I  looked  towarda  the 
common  road,  and  saw  a  little  aian  thaft  I  took 
for  the  priaoner.  He  was  walking  up  the  rael 
that  leads  to  Bridgwater's  estate. 

Pray,  does  that  road  lead  to  any  other 
estate  or  house  besides  Bridgwaler'i  ? — Yea,  it 
leails  to  Mr.  Huggins's. 

Did  you  see  where  the  prisoner  cmme  from  ? 
—No,  hut  I  believe  he  came  from  the  Bar* 

How  was  he  dressed  ? — He  had  on  a  laotd 
hat,  and  a  brown  coat. 

A  brown  coat?  You  mtist  be  miatakcft 
surely  ?— No,  1  am  not ;  it  was  a  browo  coat. 

Do  you  see  any  coat  here  in  court  that  is 
like  it  f  Look  about,  and  aee  if  vou  can't  find 
some  coat  that  resembles  it  in  colour  ? — It  was 
like  this  coat,  I  think  (shewing  a  browo  coaft). 

Sol.  G.  He  may  be  mistaken  in  the  colour  of 
the  coat.  Ifhe  swears  to  the  identity  of  the 
person,  it  is  sufficient.  Once  more  lei  dm  ask 
you  on  your  oath,  are  you  sure  it  was  the  pri- 
soner at  the  bar  that  you  saw  ?— Yea,  I  ana 
sure  it  was  him. 

BIr.  Edward  Bridgwater  swoni. 

•So/.  Gen.  3Ir.  Bridgwater,  pray  inform  the 
Court  and  the  Jury,  whether  you  saw  the  pri- 
aoner on  the  19th  of  November  last,  and  where 
vou  saw  him. — Bridgwater,  On  the  19th  of 
November  last,  between  nine  and  ten  io  the 
morning,  1  aaw  the  prisoner  riding  over  G ruff's 
Gutt,  the  nearest  way  to  Dr.  Webbe'a.  He 
met  Jacob  Saunders,  and  they  stopt  and  spoke 
together,  and  that  gave  me  an  opportunity  of 
coming  pretty  near  him,  and  1  took  notice 
that  the  prisoner  was  on  a  borae  of  Dr. 
Webbe'a  ;  it  was  a  sorrel  horse,  with  a  white 
face.  In  the  afternoon  of  the  same  day  I  went 
to  Mr.  John  Symmonds's  ;  while  1  was  thers^ 
Dr.  Webbe  came  io,  and  presently  after  Mr. 
S}  mmonds  received  a  letter,  that  gave  an  ac- 
count of  the  prisoner's  having  killed  the  de- 
ceased. As  sotin  as  Mr.  Symmonds  mentioned 
it.  Dr.  Webbe  said,  that  the  pri^ner  had  Uia 
at  his  house  the  night  before. 

Did  you  perctive  any  alteration  in  Dr. 
Webbe,  ou  Mr.  SyronK»da's  roentioniag  what 
had  happened.^ — Yes,  be  changed  counte- 
nance, and  seenaed,  I  thought,  a  good  deal  coo- 
fused  ;  and  Mr.  Symmonds  asked  him,  if  be 
had  seen  the  prisooer  that  morning?  Dr. 
Webbe  answered.  That  he  had  not  seen  the 
prisoner  since  he  went  to  bed  the  night  before 
at  his  hoiae;  aft  which  1  cxptMwd  a  good 
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ileal  of  surprize,  anil  said,  thai  1  had  wen  him 
that  inorDiof^  ridiiig  towards  Dr.  Webbe's  hooso 
on  a  horse  which  1  was  sure  belonged  to  Dr.* 
Webbe. 

Did  Dr.  Webbe  make  you  any  answer  to 
this  P — I  do  not  remember  that  he  did ;  but  iu 
about  five  or  nx  minutes  after  he  went  away, 
and  said  he  was  goinf(  up  towards  the  moiui* 
tain. 

John  Critbe  sworn. 

Sol,  Gen.  Pray  inform  the  Court  and  the 
Jury,  whether  the  pnsoner  hired  a  canoe  of 
you,  and  when  it  was. — Cribbe.  It  was  the  Fri- 
day before  I  heard  the  deceased  was  killed. 
The  prisoner  hired  my  canoe  to  carry  some 
letters  to  St.  Ritt's,  and  the  canoe  returned  the 
next  day  iu  the  afternoon. 

Did  the  prisoner  hire  the  canoe  ac^ain  of  you 
the  day  she  returned?— No,  the  day  she  re- 
turned, the  negroes  that  belonj^  to  her  took  her 
to  go  a  fishiug,  as  I  uoderstood ;  and  I  did  not 
see  them  again  till  about  eight  o'clock  on  Sun- 
day moruiug,  which  was  the  day  I  heard  the 
deceased  was  killed.  I  went  to  Peter,  and 
asked  hira,  What  luck?  fori  imagined  they 
bad  been  fishing:  He  answered  me,  Poor 
luck !  and  looked  rery  thoughtful  and  melan- 
choly, and  said,  he  was  troubled.  I  asked  him, 
what  was  the  matter?  He  told  me,  he  had 
been  at  St.  Kitt's  with  Mr.  Barbof,  who,  he 
was  afraid,  had  done  a  great  deal  of  mischief, 
for  he  believed  he  had  killed  Mr.  Mills. 

Pritoner.  Gentlemen  of  the  jury,  pray  don't 
be  influenced  by  this  part  of  the  eridence. 
This  is  the  same  with  what  M'Keriley  swore  of 
Coomy's  declaration  4  but  neither  ouc  or  other 
of  them,  as  being  only  hearsay  evidence,  aud 
that  of  slaves  too,  ought  to  affect  me. 

Mr.  Frye,  Nay,  indeed,  the  evidence  ought 
not  to  have  been  given :  Surely,  no  hearsay 
can  be  evidence.  Notbbg  is  more  indisputa- 
ble than  that. 

Sol,  Gen,  In  this  case  it  is  very  material  eri- 
dence  ;  but  of  that  by  and  bye :  We  won't  in- 
terrupt the  course  of  evidence ;  but  observe 
upon  it  in  a  more  proper  place.  At  what 
o'clock  in  the  morning  was  it  that  you  had  this 
discourse  with  Peter  ?— Cri66ff.  ft  was  about 
ten  o'clock. 

Had  you  then  heard  it  reported  that  the  de- 
ceased was  killed  ? — No,  1  had  not  heard  it, 
'till  Peter  told  me  of  it. 

He  was  the  first  person  you  heard  it  from  f 
— Yes,  he  was  the  nrst  that  told  me  of  it. 

Sol,  Gen.  We  will  bring  a  witness  to  prove 
Peter  could  not  have  heard  the  report  of  the 
murder  at  the  time  this  witness  says  he  told  him 
of  it ;  for  we  shall  shew  that  the  person  who  car^ 
ried  the  first  news  of  the  murder  to  Neris  did  not 
arrive  there,  'till  at  least  an  hour  after  Cribbe 
bad  the  conversation  he  has  related  with  Peter. 

ITumuu  Quin  sworn. 

Sol,  Gen,  Mr.  Quin,  at  what  o'clock  did  yon 
arrive  at  Nevis,  the  day  you  were  sent  up  iu 
pursuit  of  the  prisoner  at  the  bar f^-Qum.  It 
was  about  ele?ea  o^dock,  fekr. 


Whea  TOtt  arrived  at  Nevis,  did  you  report 
publicly  that  the  deceased  was  killed  t — No,  I 
did  not  say  a  word  of  it  to  any  body  but  tha 
gentleman  f  carried  the  letters  to  from  Mr, 
Colhoun. 

Was  it  known  at  Nevis,  before  you  arrived 
there,  that  the  deceased  was  killed  ? — No,  1  am 
sure  it  was  not,  or  1  should  have  heard  of  it. 
I  ara  sure  I  was  the  first  that  carried  the  news 
of  it,  for  I  did  not  stop  or  stay  any  where  but 
went  off  the  minute  Mr.  Colhonn  gave  me  the 
letters,  and  made  the  best  of  my  way  up. 

Mrs.  Frances  Daunt  sworn. 

Sol,  Gen,  Madam,  will  you  please  to  giva 
the  Court  and  the  Jury  an  account  of  what 
you  know  concerning  the  prisoner's  taking 
away  a  case  of  pistols  from  your  honse? — 
Dasent.  Upon  hearing  that  the  Magazine  was 
broke  open  upon  Sunday  night,  the  19th  of 
November  last,  I  ordered  all  the  arms  in  tha 
house  to  be  searched  for,  to  see  that  there  wera 
none  missing ;  and  upon  missing  a  pair  of  pis* 
tola,  1  ordereil  the  boy  to  look  on  the  beam  for 
them,  where  I  had  directed  him  to  put  them. 
He  looked,  and  could  find  but  one  pair :  I  then 
grew  very  uneasy,  and  sent  to  desire  Dr, 
Webbe  to  come  over  to  me.  He  did  so  tho 
next  morning,  and  I  told  bim  I  was  very 
uneasy ;  that  I  missed  a  pair  of  pistols,  and 
asked  him,  if  he  knew  where  they  were  ?  He 
told  me,  that  he  knew  nothing  of  them.  1 
begged  of  him  Chen  to  help  me  to  search  for 
them.  Accordingly  he  went  into  the  shop  with 
me,  and  searched  there,  but  could  not  find 
them.  From  thence  we  went  into  the  chamber, 
and  the  doctor  looked  under  the  bed  and  found 
the  pistols. 

Mr.  Home,  What  was  it  that  induced  jdk 
to  look  for  the  pistols  ? — Dasent,  Hearing  the 
Magazine  was  broke  open«  and  the  accident 
that  had  happened  to  Mr.  Mills  together,  made 
me  think  of  looking  for  them.  I  was  very 
uneasy  about  it,  for  1  bad  heard  that  the  pn- 
soner and  Dr.  Webbe  took  down  the  pistols  ui 
my  absence,  while  I  was  at  my  motiicr's,  to 
fire  out  of. 

Did  you  see  a  red  trunk  bdonging  to  the  pri- 
soner, in  the^roomwhere  the  pistols  were  fonndf  ■ 
— Yes,  there  was  a  small  red  trunk  that  be- 
longed to  the  prisoner. 

Did  you  ever  desire  the  prisoner  to  leava 
your  bouse? — Yes ;  the  Thursday  before  this 
accident  happened,  I  desired  him  to  come  to 
my  bouse  na  more,  for  some  prudential  rea- 
sons 1  bad, 

Did  this  put  an  end  to  bis  visits  ? — Yes,  he 
came  to  my  honse  no  more ;  but  he  sent  to 
borrow  a  horse  of  me  the  day  before  the  murder^ 
which  I  refused  to  lend  him ;  nor  l^knew  no- 
thing of  his  trunk  being  at  my  house  'till  the 
Monday  afWr  the  accident,  that  Judge  Herbert 
came  to  my  house,  and  demanded  tbe^tmnk,  |uid 
it  was  opened  before  bim. 

Were  you  present  when  the  trunk  was 
opened  ? — Yea,  Sir. 

What  was  10  it,  pray  f— I  iaw  nothing  it.  it 
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but  a  brown  waittooat,  antl  a  |»air  of  black 
br(«chef. 

Did  tbey  belong  to  tbe  iiriaoaer? — Yea,  I 
belit'vethfjdiil. 

U  ihifl  the  prisoner's  trunic,  and  are  tiicae  tbe 
eloih«a  [the  pritioiier*«  trunk  and  clutbea  aliewn 
ber]  you  saw  taken  oat  of  thai  trank  ?— Yes,  I 
bcliere  tliey  are. 

Jouph  Herbert f  etq.  twom. 

Herbert,  On  bearini^  tbe  deceased  waa 
kille<l  by  the  prisoner  with  a  pairof  Jameo  Da* 
tent's  piiittdst  I  went,  the  day  after  tbe  murder, 
to  Mrs.  Dafient*8,  to  inquire  for  them.  When 
1  came  there,  1  saw  a  small  reil  trunk,  which 
beinff  opened,  I  found  a  pair  <»f  black  breeches 
and  a  brown  waisteoat  in  it,  which  were  wet. 
I  touched  tbe  waistcoat  with  my  tonfj^ue,  and 
found  it  salt,  from  which  1  concluded  it  must 
bave  lieen  wet  wiib  salt-water.  These  pistols 
[pistols  shewn  bim«]  which  llrs.  Daseot  had 
Biissed,  were  shewn  to  me  at  the  same  time; 
and  1  was  informed  hy  some  of  the  negroes, 
that  they  believed  the  prisoner's  Imy  had 
brou^^ht  tbe  pistols  to  Mrs.  Dasent's  privately 
in  bis  clothes. 

StU,  Gen,  Is  this  tlie  trunk,  and  are  these  tbe 
clothes,  you  saw  at  Mrs.  Dasent's  [the  trunk 
and  clotlies  shewn  him]  the  day  after  the  mur- 
der?—H^^^er^  Yes,  they  are. 

Dr.  Hamilton  and  Mr.  Edwards  sworn. 

Mr.  Hornt.  Dr.  Hamilton,  you  were  sent 
for,  1  think,  to  inspect  the  hiidy  of  the  deceased .' 
—Dr.  Hamiltan,  Yes,  8ir,  I  was  sent  for  on 
Hiinday  the  19th  of  last  November  by  tbe 
coroner,  to  view  the  body  of  the  deceased. 
'When  1  came  to  Mr.  Colhoun's,  where  the 
body  lay,  I  found  that  the  deceased  had  re- 
ceived a  wound  on  the  right  side,  which  must 
bave  been  given  him  by  a  ball  out  of  some  tire- 
arm. 

Whereabout  on  the  right  side? — I  cannot 
describe  it  better  than  thus ;  by  drawing  a 
atraight  line  directly  fn»m  tbe  pap  four  inches 
downwnrdii«  and  then  carry iog  it  four  inches 
towanls  the  back,  lu  that  pluce  was  the 
wound. 

8ir,  will  you  please  to  put  your  finger  on  the 
pbce,  a«  near,  as  vou  can  gue^  where  the 
wtmnd  was  received^— It  was  just  here  [plac- 
ing hi^  finger  on  his  own  liilf*]. 

Nuw,  irn  on,  Sir,  if  ynu  please. — I  then,  with  I 
tbe  assistance  of  uiy  son,  Blr.  Edwards,  opened 
the  iHidy,  and  found  that  the  ball  had  entered 
bi'tween  the  two  last  false  ribs,  and  splintered 
one  i^f  them,  and  had  penetrate<l  the  body 
obliquely  from  the  right  to  the  left  side,  and 
had  tvounded  the  fore  part  uf  the  liver  on  the 
left  side.  1  (bund  ton,  that  in  passing  it  had 
wounded  a  large  blood-vessel. 

Do  you  tliiuk  the  deceased  couM  liave  re- 
eeiveil  that  nound  if  he  had  been  standing  iu  a 
posture  of  defence? — No,  1  think  he  could  not ; 
for  tbe  situation  of  tbe  wound  was  such,  that 
had  he  been  in  a  posture  of  defence,  he  could 
not  have  recaiv^d  it  in  that  place :  And  from  '. 
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tbe  oourae  tbe  ball  took  (whiob  waa  towards  Um 
fore  |iartof  tbe  left  side4»f  tbe  liody)  it  is  eti- 
dent,  1  tbiak,  that  tbe  deceased  could  aot  hara 
been  in  a  p<»sture  uf  deleuce. 

Do  you  tbiuk  that  (hat  wound  was  the  cause 
of  his  death  ?— Yes,  1  am  certain  it  wsa. 

Did  you  find  the  ball?— -No,  I  aearched  fbr 
it,  but  ci»uld  not  fiod  it.  I  beUeve  it  hwd  fallea 
into  the  abdomen,  which  was  so  full  of  bloody 
that  there  was  no  possibility  of  finding  tbe  ball, 
unless  we  had  tak«ro  out  all  tbe  boweb  ;  and  it 
was  so  late,  that  the  jury,  satisfied  on  my  re- 
port that  the  mound  must  have  been  giren  by  a 
ball  discharged  from  some  fire-arm,  ami  that  it 
was  the  cauae  of  tbe  deceased^s  death,  did  not 
think  it  necessary  to  look  any  farther  for  tbe 
ball. 

Mr.  Home.  Mr.  Edwards,  you  assisted  Dr. 
Hamilton  in  opening  the  body  of  the  deceased ; 
can  you  give  the  Court  any  farther  informa- 
tion of  the  nature  of  tbe  wound  than  what  tbe 
doctor  bis  already  related? — Edwards,  No, 
Sir,  I  can  say  no  more  than  what  Dr.  flamiltOQ 
has  already  related. 

Mr.  Waiter  Pr ingle  and  Mr.  Sammi  Baker 

sworn. 

Sol.  Gen.  Mr.  Pringle,  Pray  give  the  Court 
and  the  Jury  an  account  of  tbe  aituation  you 
found  klie  deceased's  putols  in  tbe  morning  be 
was  killed. 

Pr  ingle.  On  Sunday  morning,  tbe  19th  of 
Nortfuiber  last,  I  heartl  the  deceasetl  waa  killed 
at  Frigate -Bay,  and  that  his  body  was  brought 
to  Mr.  Colhoun'si  where  I  went  to  see  iL      As 
soon  as  I  came  into  tbe  m«im,  1  asked  for  tbe 
deceased's  pistols,  and  someliody  (1  really  do 
not  rec<illect  who  it  was)  brouglit  tberu  to  me. 
They  were  a  small  pair  of  screw -barrel  pistolt, 
with  a  brown  wooilen  flat   handle  [the  pistols 
shewn  bim.]     These  are  the  pistols.     I  un- 
screwed one  of  them,  and  found  a  ball  sticking 
in  the  barrel.     I  looked  into  the  chamber,  aud 
could  iiod  no  powder  in  it.     I  smelt  it*  and  it 
did  not  appear  to  me  by  the  smell  that  it  bad 
been  lately  tired  out  of.    Then  1  examined  the 
screws  and  the  cock  very  carefully,  and  could 
not  perceive  that  any'  part  of  them  were  the 
least  tinged  with  powder.    1  then  unscrewed 
tbe  other  pistol,  and  examined  it  in  the  same 
mauner  I  lud  done  the  fir»t ;  but  I  found  no 
ball  in  it,  nor  any  the  least  sign  ufpouder  either 
in  it  or  about  it,  except  about  t«io  grains,  which 
1  imagine  had  been  bruisei I  by  the  hammer ; 
but  1  tnink,  if  the  pistols  had  bteii  tired  out  of 
lately,  there  would  have  been  a  stoiu  of  burnt 
powder  left  about  the  cock,  which  slways  re- 
mains after  any  fire-arm  is  discliari;td ;  aud 
there  was  no  such  stain  on  either  of  these  pis- 
tols.    After  I  had  done  with  the  pistols,  I  exa- 
mined tbe  deceased's  clothes,  and  found  upon 
the  right  flap  of  his  coat  a  stain  of  dry  |M>wder, 
and  the  same  upon  the  inside  of  bis  great  cost, 
on  the  right  side. 

Baker,  I  was  at  Mr.  Cotboun's  on  Sunday 
the  tPih  of  November  last,  tbe  mominj^  that 
the  deceased  wu  killed,  uA  upeacn^ainag  for 
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the  deoeasad'a  pistolf ,  they  were  brooffht  to  me. 
These  are  the  pistols :  they  were  half-eocked. 
I  unscrewed  one  of  them,  uid  examined  it  rery 
carefully,  and  there  was  neither  powder  nor 
ball  in  it,  nor  any  where  aboat  it,  except  about 
two  mills  of  powder,  which  seemed  to  hare 
been  braised  by  the  hammer*  I  unscrewed  the 
other,  and  examined  it  in  the  same  manner, 
and  found  a  ball  sticking  in  the  barrel,  but  no 
powder  at  all  either  in  the  chamber,  or  any 
where  else  aboot  it,  and  there  was  not  the  least 
gtain  of  burnt  powder  either  about  the  cock,  or 
•oy  where  else ;  for  I  put  imv  little  finger  ipto 
the  barrel,  and  there  came  on  upon  my  finger 
•  yeUowish  rusty  dirt ;  whereas  if  the  pistohi 
had  been  fired  out  of,  there  would  baye  re- 
mained in  the  barrel  a  bladL  moisture,  which 
would  haTO  come  off  on  my  finger:  from  all 
which  circomstances  I  am  con?inced  the 
pistols  had  not  been  fired  out  of.  After  I  had 
done  with  the  pistol^,  I  examined  the  deoeased's 
clothes ;  and  the  right  flap  of  his  coat,  and  the 
inside  of  his  sreat  coat,  were  stained  with  dry 
powdery  Bfr.  Pringle  has  related. 

Mr,  norne,  I  desire  Judge  Herbert  msy  be 
called  again. 

Judge  Herbert  was  called,  and  appeared. 

Mr.  Home.  Will  you  please.  Sir,  to  gife  the 
Court  and  the  Jury  an  account  of  what  you 
fbaod  in  the  pockets  of  the  deceased  ? — tfer- 
bert.  The  morning  that  the  body  of  the  de- 
ceased was  brought  to  Mr.  Colhoun's,  I  waa 
there ;  and  a  little  while  alter  the  body  was 
laid  down,  I  searched  the  deceased's  pockets, 
nod  found  in  his  breeches  pockets  three  bullets. 

Sol,  Gen.  May  it  please  your  honours,  we 
shall  call  no  more  witnesses,  unless  the  prisoner 
makes  it  necessary  by  bis  defence ;  but  shall 
rest  the  Charge  here. 

Mr.  Pretident.  Mr.  Barbot,  now  is  the  time 
to  make  your  Defence.  The  king's  eomwel 
will  call  no  more  witnesses  till  they  hear  what 
ymi  ha?e  to  say. 

Priioner.  May  it  please  your  honours,  and 
you  gentlemen  of  the  jury;  now  that  the 
counsel  for  the  crown  bare  gone  through  their 
cfidence,  such  as  it  is,  and  finishra  their 
Charge,  I  am  to  beg  your  serious  attentiooy 
while  I  speak  to  you  in  my  Defence. 

To  you,  geDtlemen  of  the  jurv,  1  shall  chiefly 
address  myself.  You,  gendemen,  are  my 
principal  judges  on  this  unhappy  occasion ; 
judges,  which  the  wisdom  of  our  ancestors  has 
pre? ided  for  erery  British  subject,  who  Is,  or 
aMI  be,  aeoused ;  lest  the  torrent  of  power 
rfioukl  at  any  time  pre?«il  orer  justice,  aud 
malice  and  lil-wtll  should  iii|ure  and  oppress 
the  innocent.  It  is  now,  geutlemen,  1  have 
l«asen  to  think  myself  fortunate.  I  am  by 
birth  an  Englishman,  and  thereby,  notwlth- 
atanding  the  implaeaUe  resentment  ef  my 
powerful  prosecutors,  I  cannot  be  denied  the 
privilege  of  having  twelve  honest  men  to  ac- 
quit me  of  the  cnme  laid  la  my  charge :  for 
aoouit  me  you  orast.  -if  you,  as  1  am  sure  you 
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will,  govern  yourselves  according  to  the  evi- 
deiice;  since,  notwithstanding  the  colourings 
which  the  gentlemen  for  the  crown  have  given 
to  what  they  have  produced  as  such,  there 
cannot,  even  upon  the  fboting  on  which  it  now 
stands,  be  more  reason  to  adjudge  me  guilty^ 
than  any  of  you,  gentlemen,  who  are  now  to 
pass  upon  me  on  my  life  or  death. 

Gentlemen,  coulo  I  lay  open  my  heart  to 
TOO,  and  make  the  sentiments  of  my  soul  visi* 
nie  to  your  eyes,  you  would  there  see  the  most 
lively  sorrow  for  the  decease  of  the  worthy 
gentleman,  for  whose  death  1  stand  here  ac- 
cused. I  truly  revere  his  memory.  He  was. 
I  doubt  not,  all  that  the  gentlemen  conceruM 
against  me  have  said  of  hmi.  But  while  I  la- 
ment his  imUmely  end,  I  cannot  accuse  myadf 
for  his  death.  Would  the  denriving  me  of  life, 
on  rumour  and  surmise,  mAe  atonement  for 
the  loss  the  world  has  sustained  in  him?  Sordj 
no !  And  therefore,  u  this  prosecution  has  befu 
begun  and  carried  on  against  me,  not  only  with 
all  imaginable  heat,  but  every  art  has  been 
used  to  d«yrive  me  of  existence,  I  must,  1  will 
stand  up  m  support  of  it,  and,  by  preserving 
my  life,  thereby  pave  the  way  for  vindicating 
my  injured  character|  and  depriving  my  proae- 
cutors  of  the  satisfaction  of  tnumphmg  over  mj 
misfbrtuoes. 

Geotlemenp  was  I  not  afraid  I  shouhl  take 
up  too  much  of  your  time,  I  could  give  a  detail 
ot  impositions  and  hardshias  that  wouM  ahodE 
you ;  the  chief  end  of  whion  was  to  deprive  me 
of  the  oppertunitiea  and  means  of  making  % 
fair  and  just  defence.  My  friends,  gentleineii, 
have  beoi  spurited  from  me ;  they  nave  beea 
threatened,  ir  they  should  dare  to  come  sear 
roe ;  spies  have  been  placed  round  the  gad,  to 
see  if  I  was  continually  in  irons  or  no ;  and  if 
at  any  tinse  I  was  taken  out  to  dresa,llr« 
Thompson  the  marshal  has  been  harassed  and 
reprimanded  for  giving  me  too  much  indul- 
gence. I  have  been  Mpt  in  total  ignorance  of 
all  which  I  ought  to  have  known ;  and  till  thie 
day,  I  was  not  made  acquainted  with  the  per- 
sons who  were  to  be  produced  as  evidence 
against  me,  much  less  with  the  purport  of  what 
they  were  to  swear,  lest  1  might  have  provid«( 
the  meana  of  invalidating  any  of  their  testi- 
mony. I  have  been  depnved  of  the  privilege 
of  writing  privatdy  to  such  persons  as  I  haf 
business  witn ;  even  Mr.  Cooke  my  sdioitor 
never  approached  me  without  a  witness  (in- 
tMkded  at  least)  to  our  conversations ;  and  the 
whole  island  has  been  made  acquainted  with 
the  contents  of  a  private  letter  I  received  from 
my  father,  on  which  aome  very  ingenious  com- 
ments have  been  made,  with  an  intent,  I  s^ 
pose,  to  raise  a  popuhur  odium  against  me,  and 
to  make  you  think,  gentlemen,  the  life  of  ^ 
viUain^  such  as  1  have  been  represented  to  bi*, 
was  not  worth  your  care,  and  that  you  migh^ 
upon  the  sliffhCsst  surmiee,  condenm  me  to 
death,  if  not  fir  the  crime  wherewith  1  am  ac- 
cused, yet  for  the  general  disre|iute  I  mjgltf 
acquire  by  the  succcos  of  tl^sc  ahful  mear 
fours  to  vilify  my  ryitatien. 
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Nn  wonder  tlion,  gentlemen,  if  tbal  appeaii 
thus  clouded.  But  I  ha?e  such  CDnfideaoe, 
ffeotii'men  of  the  jury,  in  your  honour  and 
mtef^riiy,  that  I  am  assured'  you  will  not  be 
influenced  by  any  of  those  artifices.  Your 
hreaats,  I  doubt  not,  are  difcsted  of  all  preju- 
dice. I  therefore  promise  myself  you  will  at- 
tend calmly  and  deliberately  to  me,  while  I 
make  some  observations  on  the  evidence  you 
have  heard  delivered  to  you,  and  answer  *tlie 
ar]g^ments  w  hich  have  been  advanced  against 
me. 

One  of  these  witnesses,  Johnson,  gentle- 
men, has  taken  upon  himself,  you  have  beard^ 
to  swear  most  positively  he  saw  me  on  Sunday 
the  10th  of  November  last  in  a  calnoc,  rowing 
towards  Nevis,  with  some  other  particulars. 
Yet  is  it  not  strange  that  this  man,  on  the  very 
day  on  w  hich  he  thus  pretends  to  have  seen 
me.  when  the  fact  must  have  been  supposed 
to  be  most  recent  in  his  memory,  before  the 
coroner's  inquest,  on  being  to  this  purpose  par^ 
ticularly  interroi^ated  by  BIr.  Julius,  declared 
lie  coultl  not  positively  swear  it  was  mc  he  saw, 
bnt  only  belicveil  sor  His  reason  he  nve  for 
knowing  me  at  the  same  time  she\ving  bis 
malice  against  me,  on  account  of  my  being 
the  instrument  of  putting  him  twice  in  gaol, 
which,  however,  1  have  no  recollection  ofT  It 
Is  most  plain,  if  he  saw  any  canoe  at  all,  he 
judged  me  to  fie  in  suoh  canoe,  from  the  re- 
ports he  had  heard  on  shore ;  and  mad  w  ith 
the  tlcsire  of  revenge,  he  hasted  to  the  coroner's 
Inouest,  with  intent  to  do  roe  all  the  prtjudice 
in  his  power.  Yet  there  his  conscience  pricked 
him,  and,  when  made  to  recollect  himself, 
could  say  no  more  than  that  he  believed  lie 
saw  ino.  After  this,  and  from  the  character 
you  h:ive  henni  of  him^an  any  credit  be  given 
to  what  he  has  sworn?  1  am  well  assuied, 
gentlemen,  you  will  ^ive  it  none. 

As  to  the  evidence  of  Patience  Dorset,  she 
swears,  gentlemen,  positively,  that  tlic  words 
Ti'hich  she  is  pleased  to  have  heard  me  say, 
were  spoken  by  mc  on  the  10th  of  November 
in  the  morning,  being  the  king's  birth -day,  at 
Mr.  3I*Cab^'L'*8  tavern.  Now,  gentlemen,  I 
shall  prove  to  you  beyond  contradiction,  I  was 
all  that  day,  and  for  tour  prcceiling  days,  and 
for  ten  days  after,  at  Nevis.  And  particularly 
on  the  10th  of  November,  I  was  for  The  whole 
day  ill  a  part  of  Nevis  the  farthest  removed 
from  this  island,  at  least  seven  miles  from  tha 
town,  and  did  not  in  the  least  dream  of  com- 
ing down  here,  having  business  of  importance 
to  transact  there,  which  re<{uired  my  presence. 
And  when  J  have  done  this,  i  hope,  1  shall 
have  effectually  destroyed  this  mighty  fabric, 
which  the  Counsel  for  the  Crown  have  taken 
•uch  infinite  pains  to  raise  op.  All  the  rest  of 
the  evideuce  have  not  the  least,  the  moat  dis- 
tant relaiion  to  the  crime  wherewith  I  am 
charged,  consisting  only  of  m^  motions  from 
place  to  place,  an3  of  some  tniling  transac- 
tioos,  none  of  which  shew  any  thing  like  my 
harbouring  designs  to  the  prejudice  of  any 
«we;  much  lest  of  SAr,  Millss '  against  whom 
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there  is  not  the  leaat  appearance  1  ctmid  en* 
tcrtaiu  an3*  ani«er. 

1  desire  Mrs.  Lowman  may  be  called. 

Mrs.  Franca  Lovman  awom. 

Prisoner,  Please  to  inform  the  Court, 
Madam,  whether  I  was  or  was  not  at  Nevit 
on  the  lOth  of  November  last  ?-  -JLnmiHra. 
Mr.  Barbot  came  to  my  father's,  Mr.  Ctoorge 
Wcbbe'»  senior,  on  the  8th  of  November  last ; 
he  dined  and  lodged  there ;  and  lodged  tbere 
the  next  night  also.  On  the  lOtb  be  break- 
fasted there ;  and  after  breakfast,  be  and  Mr. 
William  Daniel  walked  out  together,  and  re- 
turned iu  about  two  hours ;  and  I  left  him  at 
my  lather's,  at  about  one  o'clock,  just  going  to 
sit  do w  n  to  dinner.  Dinner  was  upon  talde,  and 
I  went  away  to  my  brother  George  Webbe'a, 
where  I  dined  in  company  with  Mr.  William 
Herbert 

Sol.  Gen*  You  say  the  prisoner  and  Mr. 
Daniel  took  a  walk  mer  breakfast  on  ttie  lOth 
of  November ;  pray,  where  did  they  go  to  ?— 
Loarmaii.  I  believe  they  went  to  Mr.  Ottley's. 

Soi.  Gen.  They  were  absent  tor  about  two 
hours,  you  say  ;  at  what  time  in  the  morning 
did  tliey  go  out  ? — Lnwmmn,  They  went  put 
at  about  9  o'clock,  and  returned  in  about  two 
hours. 

Sol,  Gen,  Pray,  Madam,  when  were  yon 
first  appUed  to,  to  endeavour  to  recollect  where 
the  prisoner  was  on  the  10th  of  November  f— 
Lowmun,  I  was  first  applied  to  the  day  be- 
fore yesterday,  and  I  am  |Mwitive  he  waa  at  mj 
father's  on  the  lOth  of  November. 

Pritoner,  I  pray  Blrs.  Ottley  may  be  swoni. 

Airs.  Lucreiia  Ottleu  sworn. 

Pritoner,  Do  not  yon  recollect.  Madam, 
that  J  cuine  to  your  house  with  Mr.  William 
Daniel,  on  the  king's  birth -day  in  the  morning  ? 
— 0///<-//-  I  do  lemember  that  Mr.  Daniel  and 
you  came  to  my  h(»use  one  morning  idler  the 
bale  of  Hridd^water's  estate,  but  I  cannot  po- 
sitively suy  what  day  it  waa,  though  I  remem- 
ber it  was* in  the  same  week  that  Bridgwater's 
estate  was  sold. 

Sol,  Gen,  Was  the  prisoner  at  yotu*  house 
any  more  than  one  morning? — Ottley,  No,  he 
never  was  there  more  than  once,  to  my  know- 
ledge. 

Prisoner,  I  pray  Mr.  Ottley  may  be  also 
sworn. 

3Ir.  THomat  Ottley  sworn. 

Primmer,  Will  you  please.  Sir,  to  inAnrm 
the  Court  on  what  day  it  was  1  came  to  your 
house  with  Mr.  William  Daniel  ?^Ottley.  I 
remember  that  the  prisoner  dkl  come  to  my 
house  one  looming  with  Mr.  Daniel,  bnt  I 
neither  remember  on  what  day  of  the  week  or 
month  ii  was. 

Prisoner,  I  desire  that  Mr,  Josiah  Webbe, 
tlie  son  of  Mr.  George  Webbe,  senior,  may  be 
sworn. 

Mr.  Joiiah  WMe  sworn. 


Priaoner.  Pny,  Siry  be  kind  enoQgh  to  io« 
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iMtn  Um  Court,  w&c(h«r  1  wu  nM  at  veur  , 
Atbcr'a  Od  the  lOlh  nf  NoTCmber  Inst.-'H^tte. 
1  am  DDt  certun,  but  I  tbiDk  Mr.  Barbel  ilineJ  ' 
«l  lb;  ruber's  an  the  lOlh  of  last  Nnrember. 
I  iwnrinbM-  that  be  and  Hr.  Oanirt  dined  at 
ny  fatfaer^a  on  tVadncsday  the  8th  of  Notcod- 
bO',  and  laj  llian  it  uighl,  and  ibey  tlaycd 
all  itrxl  day,  and  apenl  moai  part  of  ibe  day  in 
playing  at  baekgrainmon,  aod  lay  thfre  again 
that  oi)[hl ;  and  1  eauiMt  be  positive,  but,  to  tfae 
best  of  my  nBanbraDCc,  Hr.  Berbot  dined  at 
Qiy  fallier's  on  the  lUb.  I  atayed  at  borne 
Ibat  day  to  keep  Hr.  Baibot  eani|iany,  aad  \ 
am  a)mwt  sure  it  waa  ibe  lOtb. 
:  3oLGem.  Wben  were  you  Grat  drairrJ  to 
recollect  thia?—IPrU«.  The  day  belbre  yet  • 
terda^. 

Fruoner.  I  deaire  Mrs.  Ijoirinaii  may  be 
called  again. 

Hri.  Loamait  CEklleJ  uji  again. 

Pritimtr,  Pray,  Hadam,  are  van  not  Terr 
ponitire  I  naa  atl  your  fallirr'a  'nn  the  lOlIi 
of  November? — Lotvnam.  Yea,  8ir,  1  am  po- 
ailive  iltal  I  left  you  at  n>y  father'a  on  the  lOlh 
ot'  November,  and  I  dinad  that  day  at  niy  bro- 
ther George  Webbe**,  in  comnanywiiu  Hr. 
William  Herbert. 

Mr*.  Olllt^.  I  ODDv  recollect  very  nell  that  il 
wac  on  Tburiday  llie  9lh  of  Nnrember,  ibat 
Hr.  Barliotcamctomy  bouse  witli  Hr.  Daiiiel. 
Hiw  Nanny  Herbert  wax  at  my  hniitc  at  the 
aanie  time.  She  ia  now  bere,  auil  hat  intD- 
lioucd  Mine  p^rticolir  circumstance*,  that 
make  me  recollect  the  ibing  perfectly  well. 

Sol.  Gen.    1  detire  Min   Herbttt  muy  be 

Hiss  Anne  Htrhtrt,  the  elder,  tn'Oru. 

Sol.  Gtn.  Plense  !□  declare  to  the  CdiitI,  on 
nliat  day  il  was  the  |iriaoner  went  will)  Mr. 
Daniel  to  Mr.  Ollley'a. 

Herbert.  The  day  after  the  Mie  of  Uride- 
water'i  eBlute  I  dined  in  lawn  at  mv  hnither's 
with  Hrs.  Ottley,  and  we  aaw  Mr.  Daniel 
ibere,  and  Mrs.  UUley  inriled  bim  luher  house 
in  the  icouiilry  :  accordingly  ha  came  the  nrvt 
moruiug  after  breakfast  with  Hr.  Barfaot ;  tkey 
stayed  about  an  hour  and  a  balti  and  went 

Are  you  sure  it  wai  on  the  9th  of  November 
Ibat  the  prisoner  and  Mr.  Daniel  went  tu  Mr. 
Oltiey'a  ?— Yea,  1  am  sure  it  was  on  ibe  9lh  ; 
for  il  waa  on  the  aecond  day  after  tbe  sale  of 
Bridgwater'*  eitate, 

Primttr,  Ideaira  Hr. William  Herbertmay 
beawoTD. 

Hr.  Willitm  Herbert  iwom. 

Prisoner.  Pleaae  In  declare  to  llie  Court, 
Sir,  whether  you  did  not  dine  in  company  with 
Mn.  Lowmau,  at  Mr.  George Webbe'sjuoior, 
on  the  10th  of  November  last. 

Btrbert.  1  remember  dining  at  yoniig  Mr. 
Webbe'i,  ifae  Tburaday  after  tbe  sale  of  Bridg- 
waler'i  ealate,  in  company  with  Mra.  Low- 
IM>  i  w'  tbe  nut  ilay  1  tliDCtl  at  Mr.  C»l*>. 
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AillvairidlngtaMr.  Cole's,  I  heard  the  gnna 
Are,  and  on  adiiog  the  reason  of  their  Arinif ,  I 
waaloldil  wu  theking'atMrtb'day:  I  remem- 
ber particularly  it  waa  the  king's  birth-da* ; 
for  aRer  dinner,  I  «id  lo  Hr.  femberton,  who 
was  one  of  Ibe  company,  At  you  are  Ibe  otdeat 
man  in  company,  begiu  with  a  bumper  to  hw 
mnjeaiy'a  health, 

Sol.  Otu.  Are  you  sure  it  waa  on  the  htng'a 
binb-day  you  dined  at  Mr.  Cole'a?"-Yaa,  I 
am  sure  it  was.  Hr.  Jamea  Brudbelt  is  now 
in  court;  he  vranone  of  the  company. 

Can  you  tell  bow   many  guns  ^oa  beani 


Hr.  William  Wtekttxmora. 
Sol.  Gen.  Do  jou  remember  firing  any  guns 
on  Ibe  king's  binh-da«r—WMto.  Yet,1ra- 
member  to  nave  fired  fifteen. 


Did  you  Steany  more  or  lev  than  thai  nam- 
her  i'—No,  1  fired  exactly  (iOeen. 
Priuner.    I  |iray  Jona  Comeliui  may  V* 

JoAn  Come/iui  (a  free  negro)  awom. 

Pritoner.  Do  jon  remember  on  what 
day  it  was  nridgwaier's  estate  waa  aold  ?— • 
Corneliui.  It  waaun  Tuesday  the  7th  of  No- 
vember bat.  I  waa  at  work  at  Mr.  Georgft 
Webbe*a  that  day,  and  the  Tburaday  after  I 
saw  Mr.  Barbot  at  old  Mr.  Webbe's :  he  and 
Hr.  Daniel  went  out  in  tbe  nKming  to  Ur. 
Ottley's,  0*1  was  told,  aud  returned  in  abwit 
two  hours ;  and  the  nest  dsy,  which  wa*  tbe 
king's  hirlh-duy,  Mr.  Barbol  dined  at  old  Ur. 
Welibe'a. 

&/.  Cta,  Did  you  hear  any  guns  fire  that 
day? — Comeliui.  No,  I  heard  none. 

Were  you  deaited  hy  any  body  to  recollect 
thi.?-.pro.  ' 

Did  nobody  ioalruct  ycti  to  aajr  it  ? — Nobodj 
at  all, 

Mr.  Jamei  Brodbttt  iwom. 

Sol.  Gen:  Please  to  declare  to  tbe  (teart, 
where  you  dined  od  tbe  king'*  birth-day.— 
Bredbeh.  I  dined  at  Hr.  Cole'*  on  tbe  kuw^ 
trirtb  day,  with  Mr.  William  Herbert,  Hr- 
Pembertnn,  Mr.  Paris,  and  some  other  gairtle- 
men.  The  fort-guns  fired  on  acconat  of  th* 
ilay,  and  I  remember  Hr.  Herbert  propoaed  to 
Mr.  Pemberton  drinking  the  king's  health  in  a 
bumper,  which  we  all  did. 

Pritoner,  1  desire  Samud  Lawrence  may  b* 
nrwB. 

Samuel  Lamrence  (worn. 

PriKner.  Do  yon  remember  whan  Bridf- 
water's  estate  wu  sold  F— Z^mrMca.  Idonat 
remember  the  day. 

Do  not  you  remember  the  day  I  came  to  old 
Mr,  Webbe's?— No, 

Do  not  you  know  bow  lour  1  slsjad  thcnt 
—Indeadl  cannot  tell. 

Dayon  remember  tbe  day  l^wMtauMteiw 
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oM  Mr.  VfMe  to  tend  to  Mr.  Crtaoek  ftr 
eom  r — I  do  mncmber  toh  wrote  •  note  to 
Mr  Crwlork  for  oora  for  Mr.  Wdibe,  bm  1  do 
Bot  rfcollcot  on  what  dijr  it  wm. 

I>o  you  DOC  rememwr  I  dioed  al  old  Mr. 
Wobbe^s  tbo  day  I  wrote  tluit  oote  ?— YfO, 

Sou  did  dine  there  the  day  you  wrote  the  note, 
at  I  do  not  reiuember  what  day  that  was. 
Friaomer.    I  pray  Mr.  Joaiah  Wcbbe,  (Dr. 
Wabbe'a  brotbcr)  may  be  awon. 

BIr.  Jo$iah  WeUe  sworn. 

Priitmir.  Pray,  Sir,  infonn  tbo  Court,  whe- 
ther I  was  Bot  at  your  house  ou  the  kiuf^ 
birth-day,  and  whether  I  was  uol  seat  for, 
while  I  was  there,  to  oMke  Mrs.  Hickman's 
will? — Webbe.  1  remember  Mr.  Barbot  ooflso 
to  my  house  one  afternoon  soon  after  the  sale 
of  Bridi^water's  ettote,  and  while  he  was  Ihoro, 
a  mesBtftttfer  came  mm  Mrs.  Hickman  to 
him,  to  Mire  he  would  go  and  make  her 
will 

Was  it  not  on  tlie  king^  btrth-day  F— It  was 
one  day  after  the  sale  oif  Bridgwalcr's  estote, 
but  I  am  not  certain  what  day  it  was. 

Pris.  I  desire  Mrs.  Dasent  may  be  sworn. 

Mrs.  Ihmcief  Datent  sworn. 

Prmncr.  Please  to  declare  to  the  Court, 
Madam,  on  what  day  it  was  you  sent  for  me  to 
make  your  mother^  (Mrs.  Hickman's)  win. 
— Mrs.  Dtaemt.  1  sent  for  Mr.  Barbot  to  mako 
my  mother's  will,  and  I  remember  became  and 
oiade  her  will,  but  I  cannot  be  certain  what  day 
it 


Prtioner.  I  desire  Miss  Jenny  Herbert  may 
be  sworn. 

Mim  Jtme  Herbert  sworn. 


Prisoner,  Do  you  remember  beiiM^  at  Mrs. 
Hickman's  when  she  was  ill  T'^Herbert,  Yes. 

Do  you  remember  my  making  her  will  P— 
Yes  ;'Miss  Nancy  Herbert  and  myself  were 
fritnesees  to  it. 

Do  you  recollect  when  Bridgwater's  estote 
was  sold  f — Yes,  it  was  on  Tuesday  the  7th  of 
last  Notember. 

How  long  after  that  was  it  that  I  nsade  Mrs. 
Hickman's  will  ?— I  am  not  eertnin  whether  it 
waa  the  Thursday  or  Friday  aftmr,  but  1  belie? e 
it  was  the  Friday. 

It  was  the  Friday  after?-«I  think  it  was,  but 
I  am  not  pesitire  whether  it  was  the  Thursday 
or  Friday. 

Did  yon  stoy  at  Mrs.  Hickman's  that  night  f 
•—No, 

Do  Von  know  whether  young  BIr.  Payne 
came  there  the  day  following  P— I  cannot  tell 
whether  he  did  or  no. 

Prii.  I  pray  Mr.  Sommers  Payne,  junior, 
may  be  sworn. 

BIr.  Sommert  Payne^  junior,  sworn. 

Prisoner,  Do  yon  remember  the  day  that  I 
waa  at  Mrs.  Hickman's  P — Payne,  I  remember 
aeeing  you  there,  but  I  cannot  tell  on  what  par- 
liottlar  day  it  was. 


Primmtt.  Ipray  MiMllBMjrHirbMt 


Miss  if  nne  Herbert^  the  7oinigcr«  awtMn. 

Pruamer.  Do  yon  i ombis  what  day  il 

was  I  waa  at  Mrs.  Hiekmaa^  to  mafcn  har 
wiUP^Acrfterr.  No,  I  do  Ml  leaaUaat  Um 

Do  not  yoo  rsmambsr  to  basv  hanri  of  • 
ball  being  at  8c.  Kitfs,  on  the  king's  bMii^yr 
•*I  remember  to  ha?*  hoard  Ihera  waa  !•  bn  • 
baHalSt  Kitt's,  but  leannaC  tetton  wlHldny. 

Had  TOO  no  oontanalion  with  any  yo^ng 
ladiea  of  your  aoqnalntanee  aboni  tha  ball  ?— 
Yes,  1  beliefo  I  might  hate  taHmd  about  it,  bot 
I  do  not  remember  the  day « 

Priaoner,  1  desire  Mr.  Jufins  may  be  fwara. 

Mr.  iri/Ziam  Ja/iaj  sworn. 

Prisoner,  Mr.  Julius,  yon  were  one  of  tha 
eorooer*s  iof|UPst;  pray,  what  did  Johaaon 
swear  before  the  inqneol  P— Jv/ia«.  Whan  ha 
earoe  before  the  uiqiicst,  I  asked  him  if  il  saaa 
Mr.  Rarbot  that  he  saw  in  the  canoe  P  Ha  anii, 
he  believed  it  was,  but  hoeonM  notswoar  noai- 
tirely  to  him,  for  ho  was  amnsket-shol  off. 

Primner.  I  prsy  MansHI  Wilkea  asay  he 
sworn. 

Mmmeii  WHke$  sworn. 

Mr.  Fryc,  Do  you  know  Johnson  f— 
WUkes^  Yes,  I  know  him  very  well. 

BIr.  Frye.  What  character  does  he  bear? 

Sol,  Gen.  You  are  to  uke  notice,  that  yoa 
are  to  speak  to  the  character  of  the  man  in 
a^encral,  and  not  charge  him  with  any  particu- 
lar fact ;  for  he  is  not  come  here  prepared  to 
defend  himself  against  any  particular  charge. 

Wilka,  Since  I  have  known  him,  he  has  al* 
wavs  borne  a  bad  character. 

Mr.  Frye.  Has  he  been  always  looked 
upon  as  a  man  of  infamous  reputation  P — 
Wilka,  Yes,  he  is  reckoned  a  bad  man. 

BIr.  President,  Have  you  any  mora  wit- 
nesses to  examine,  Mr.  Barbot  ?-^I^riioiier.  No. 
Sir. 

Sol.  Gen,  Blay  it  please  your  hononca,  sinea 
the  nrisoner  has  attempteil  to  prove  that  be  waa 
at  Nevis  on  the  10th  of  November,  in  order  to 
invalidate  the  testimony  of  Patience  Dorsal ; 
we  beg  leave  to  produce  aome  further  evidenoe 
of  his  being  actually  on  this  island  on  that  day. 
Call  BlartCa  Scoaper,  Mary  Sutton,  and  Maij 
Cockade  (a  free  mulatto).  Who  appeared  and 
were  sworn. 

Sol,  Gen,  BIrs.  Scoaper,  do  you  knavr  tha 
prisoner  at  the  barP — Scoaper,  Yes,  Sir,  I 
know  BIr.  Barbot  very  well. 

How  long  have  you  known  him? — 1  hava 
known  him  a  great  while ;  hois  my  near  neigfi- 
bour. 

Do  yon  remember  seeing  him  on  this  islaad 
on  the  lOtb  of  November  last  P — I  ilo  not  know 
what  day  of  the  month  it  was,  but  I  am  almost 
sore  I  saw  Mr.  Barbot  here  on  the  king's  birth* 
day.  I'o  the  best  of  my  retnembranoe,  I  saw 
him  pass  by  m^  house  in  tbeforeaoaai  and  kia  - 
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boy  caiM  to  oiy  bosie  tbai  momiiig  to  beg 
tome  water. 

Do  you  know,  by  Miy  particular  cireoai* 
stanoe,  ibat  it  waa  on  tbe  kioe's  birtb*day  yon 
aaw  tbo  priaoDerr-— It  waa  tbe  day  that  there 
waa  a  nfreat  ball  at  Manaaieh  Wdttaioa'a.  1 
waa  al  iJMf  ball  myaelf. 

Sol.  Gen,  That  waa  on  the  kkie's  birth^T. 
Mra*  Siitlon,  do  yon  know  the  primer  aft  the 
bar  r— iSkiroa.    Yea,  1  know  htm  very  well* 

Pleaae  to  infbrni  tho  CooH  and  tbe  Jury  |Wbo- 
ther  yoii  aaw  him  hereon  the  king'a  birth-day.— 
Between  vleren  and  twelve  o*elock  in  the  tore- 
nooo,  ou  the  king^  birth-dav,  aa  I  waa  aitting 
in  my  bouae,  1  aaw  Mr.  Barbot  coming  down 
by  Mr.  Bunyard's  houao,  and  he  turned  down 
ihe  alley  that  leada  to  Mrs.  Pbilipa^a. 

Do  yoo  reroemlier  how  he  waa  dreaaed  ?— • 
fie  had  on  a  white  coat,  a  green  waialcoat,  and 
a  8ilver*hMBed  hat  flapt. 

Are  yoo  sure  it  was  on  the  king'a  birth-day 
ydi  taw  the  priionerr— Yea,  1  am  aure  it  waa 
on  the  king'a  birlh-day. 

SU,  Gen,  Mrs.  Cookade,  do  yon  know  the 
nriaoner  at  the  bar  ?— 'Coc^</e.  Yea,  Sir,  I 
know  him  very  well. 

Pray  inform  the  Court  and  the' Jdry,  whether 

Jou  saw  him  here  on  tbe  kind's  birib-day .<>-*. 
Irs.  M'Cab^e  sent  ibr  me  on  the  king's  birth  • 
day  tu  help  her ;  for  they  were  to  provide  an 
entertainment  for  a  great  deal  of  company :  and 
while  I  waa  in  the  pablio  room  bek>w,  Hr. 
Barbot  came  in,  and  1  heard  him  ask  a  man 
whom  I  do  not  know,  whether  there  if  aa  a 
good  deal  of  company  op  stairs. 

Are  you  sore  it  was  on  the  king's  birth* day 
yon  heard  him  say  this? — Yes,  1  am  sure  it 
waa. 

Sol.  Gen,  May  it  pleaae  voor  hoaoora,  we 
have  gone  through  all  ourevidence.  We  could 
prodiKse  many  mora  witnessea  to  prove  the 
prisoner's  befaig  actually  on  this  ismnd  on  the 
10th  of  November,  but  we  think  those  that 
ba?e  been  already  examined  sufficient  to  esta- 
blish that  fbct,  notwithatanding  what  hath  been 
awom  to  by  Mrs.  Lawman  and  Comelioa,  wbo 
are  the  only  positive  witnesaea  to  the  prisoner^ 
beinr  at  ffem  on  tbe  10th  €f  November ;  and 
the  first  of  them  (Mrs.  Lowman)  fbunda  her 
evidence  on  twociroumstancea,ln  both  of  which 
ahe  stands  flatly  contradksted :  The  first,  that 
of  the  priaoner'a  going  with  Mr.  Daniel  to  Mr. 
Ottley'a  on  the  kingf  birth-day  in  the  morn- 
ing ;  and  the  other,  that  of  her  dining  on  the 
aame  day  at  her  brother  George  Webbe's,  in 
oompnny  with  Mr.  Willfaun  Herbert.  Now, 
your  hmiours  and  the  gentlemen  of  the  inry 
must  have  observed,  that,  in  the  first  of  these 
circumstances,  fifrs.  Lowman  atanda  oontra- 
dided  by  the  evidence  of  Mra.Ottley  and  Miss 
Anne  Herbert,  who  have  both  positively  sworn 
that  it  waa  on  the  9th  of  November,  the  day 
preoedhig  the  king's  birth-day,  that  the  prt« 
aoncr  and  Daniel  were  at  Mr.  Otiley 's ;  and  in 
the  ether  ahe  ia  also  contradicted  by  Mr.  Wil- 
liam Herbert,  who  haa  likewise  positively 
straMi  that  it  waa  on  the  9th  of  November  he 
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dined  at  Mr.  Oeoigsa  Webbe'a  junior,  in  eoiii« 
pany  with  Hn,  Lowman,  and  that  on  tlie  lOtb  h« 
dined  at  Mr.  Colels.  And  this  evidence  of  Mr* 
Herbert  is  corroborated  by  that  of  Mr.  Jamea 
BrodbeK. 

Mr.  Pre$ideHt.  Mr.  Barbot,  go  on  with  yo«r 
defence. 

Here  Mr.  Frye  got  un,  and  handed  aomo 
papers  to  the  prisoner,  which  Mr.  Home,  one 
of  tbe  counsel  for  the  king,  observuig,  ad« 
dressed  the  Court,  in  this  manner: 


Mr.  fliome.  May  it  pleaae. your  honoors,  I 
beg  Mr.  Frye  may  not  no  allowed  to  do  this. 
He  is  now  ffiviog  papera  to  the  priaoner  to  aa* 
sist  him  in  his  defence. 

Mr.  iVye.  They  are  nothing  more  thatt 
aimple  notea  of  the  evidence,  which  1  took,  in 
order  to  help  his  meaMiry,  when  he  oomea  to 
make  his  dsfence ;  and  one  or  two  caaea  that  I 
have  writ  down  for  him. 

Sol,  Gen.  It  is  what  they  have  not  a  right 
to ;  but  it  is  no  great  matter.  You  may  gtvo 
bim  tbe  papera. 

Mr.  Ftye.  Here,  Mr.  Barbot,  you  are  to 
read  from  this  phn^  to  this,  (pointing  with  hia 
Anger.) 

l^riioner.  May  it  please  your  honours,  tbo 
first  witness  produced  agahist  me,  in  order  to 
prove  my  having  had  some  leaentment  againal 
the  deceiaed,  iaMr.  Carew,  wbo,  aa  yoo-muat 
have  ob??erved,  saya  no  more,  than  that  ou  the 
day  Bridgwater'a  eatate  waa  soM  at  Nevia,  he 
heard  me  aay  to  the  deoeaaed,  **  That  I  expected 
to  be  treated  like  a  gentleman."  If  I  did  aay^ 
these  worda,  I  aasure  too,  gentlemen,  they 
made  no  imprsasion  at  nil  on  me,  for  I  have  not 
the  least  recollection  of  having  said  any  thinf«f 
like  this  to  the  deceased.  But,  admitting  I 
had  ;  does  the  saying  to  a  gentleman,  that  I 
expect  to  be  well  treatedt  or  treated  like  m 
gentleman  by  him,  imply  any  kiod  of  malice,  or 
reasataaent,  agmust  that  gentleman  f  Surely 
■ol 

Mr.  Thomas  Milla  was  the  next  witness  pro- 
duced on  thia  oocaaion.  He  ameawith  Mr. 
Carew  hk  the  worda  that  passed  at  the  sale  of 
Brk^water'a  estate.  But,  gentlemen,  waa 
there  any  thing  dftnaive,  or  mahciona,  in  my 
anawer  to  the  deceased ;  or  can  any  thing 
be  collected  firom  thence,  to  ahew  that  I  had 
any  cesentment  against  him  P  I  think  n^,  and 
I  am  confident  yon  will  think  so  too. 

Mr.  Armour  haa  awom  to  a  oonveraatkiii 
that,  he  says,  passed  between  him  and  myaelf, 
aome  time  before  the  aale  of  Bridgwater's  estate. 
He  swears,  he  heard  me  aay,  Mr.  Milla  had 
treated  me  in  a  manner  never  to  be  forgiven. 
This,  I  confess,  astonishes  me;  for  I  have  nol 
the  least  remembrance  of  it.  And  it  ia  indead 
strange  and  very  improbable,  that  1  ehould 
throw  out  aucn  expresskms  concerning  a 
gentleman,  against  whom  I  never  had  any 
reason  to  conceive  the  leaat  anger  or  reaent- 
inent.  It  is  probable  I  might,  at  the  Uodc  BIr. 
Armour  says  he  joined  company  with  aoe, 
have  been  talking  about  Mr.  Jame#  Dasedt'a 
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ftffiiirs,  tDd  might  have  mud  that  Mr.  Milk*f  be* 
baviiiur  to  Mr.  Oaseot  onght  never  to  be  forgot- 
ten ;  lor  1  well  knew  that  Mr.  Alille  bad  been 
a  great  friend  to  Mr.  Daaent.  It  is  therefore 
probable,  I  say,  that  Mr.  Armour  might  have 
misunderstood  me.  And  imlt^ed  be  roust  have 
been  mistaken,  for  I  am  certain  I  never  nltered 
the  wurds  he  baa  sworn  to.  Besides,  it  is  ob- 
servablp,  that  Mr.  Armour  does  not  swear  which 
of  the  Millses  1  spoke  of.  He  believes,  indeed, 
it  was  tlie  deceased,  and  for  no  other  reason 
than  because  I  did  not  use  any  Christian  name 
by  way  of  distinction.  1  might,  gentlemen,  for 
any  thing  BIr.  Armour  knew,  have  meant  Mr. 
WiUiam  Mills,  or  Mr.  Thomas  Mills. 

The  evidence  of  Patience  Dorset,  I  confess, 
is  more  sur|iriiiog  than  any.  8be  has  boMly 
iwom,  that  she  heard  me  throw  out  a  menace 
at  a  public  tavern  in  this  town  on  the  king'a 
birtli  day,  in  compaiiv  with  two  men,  whom 
she  saj's  hhe  did  nut  know,  nur  did  she  hear 
any  of  the  conversation  previous  or  subsequent 
to  this  menace.  Is  it  not  very  strange,  that 
tliis  woman  should  only  hear  that  particular 

Crt  of  the  conversation  and  no  other,  and  not 
able  to  recollect  who  the  peopk;  were  I  %raa 
talking  to  ?  l(esides«  admitting  I  had  had  any 
resentment  against  Mr.  Mills,  it  would  have 
betrayed  great  weakness  in  me  to  have  thrown 
out  such  a  menace.  But,  gentlemen  of  the 
jury,  I  am  confident  this  piece  of  evidence  will 
have  no  weight  with  you,  as  it  has  been  sufli- 
cienily  pnnetl  by  three  witnesses,  (one  of  tliem 
a  lady,  and  the  other  a  gentleman,  of  undoubted 
characters,  and  the  third  a  very  honest  man) 
that  at  the  time  Dorset  heard  me  nae  this 
threat  she  has  sworn  to,  1  was  actually  at 
the  island  of  Nevis.  This,  1  think,  ^tle- 
mpn,  fully  sufficient  to  invalidate  her  evidence, 
and  1  make  no  doubt  will  have  its  proper  weight 
nith  you. 

Doctor  James  Webbe  was  calietl  next  on 
the  part  of  the  crown.  Between  the  Doctor 
and  myself,  there  has  for  a  long  time  past,  and 
still  does  subsist  a  very  great  mtimacy ;  inso- 
much, that  if  1  bad  ever  had  any  quarrel  with, 
or  resentment  against,  the  unhappy  gentleman 
deceased,  it  is  extremely  probable  1  should  have 
communicaied  itto  him.  And  yet,  gentlemen, 
you  have  heard  the  Doctor  positively  swear, 
that  so  far  from  his  being  acquainted  with  my 
having  an^  difference  with  the  deceased,  or 
any  intention  to  fight  him,  that  he  never  knew, 
or  even  suspected,  any  thing  of  the  kind. 

It  ba^  been  also  given  in  evidence  to  your 
honours,  and  the  gentlemen  of  the  jury,  that  on 
the  18th  of  November  at  night,  1  went  to  bed 
at  Dr.  Webbe's  house  about  nine  o'clock ;  and 
Dr.  Webbe  swears,  that  about  one  in  the  iiiorn- 
ing,  as  he  was  passing  through  the  hall,  he 
spoke  to  me.  Thb  nlainly  proves,  1  was  at 
t^at  time  at  Dr.  Webbe's  house  in  Nevis.  It 
has  Iteen  also  proved,  that  I  was  at  Dr.  Webbe's 
at  nine  o'clock  in  the  morning  of  the  19th,  the 
day  on  which  the  deceased  is  supposed  to  have 
been  killed  ;  and  it  is  observabk^,  that  through 
all  the  efidence  that  has  been  produced  against 


me,  there  has  not  been  ooe  witacai  who  eonki 
swesr  that  I  was  even  at  Frigate- Bay  thai 
Bomiog:  and  i  do  take  upon  me  to  aay,  it 
was  incumbent  on  the  counsel  for  the  kii^  la 
prove,  by  some  piMiiive  witness,  that  1  wm 
that  momiog  at  Frigate-Bay.  The,y  hate  cn^ 
deavoored  indeed,  by  presumptive  evidence*  to 
prove  mv  being  there,  and  for  that  purpose 
John  M^&eulcj  and  Johnson  have  been  es»» 
mined.  M'Kenley  swears  the.  decaaaed'a 
negro  boy  Coomy  InkI  him,  I  bad  killed  bis 
master,  and  thaton  this  be  ran  In  the  Bsky,  and 
aaw  a  canoe  rowing  from  the  aborCt  wilk  a 
person  in  white  sitting  in  the  stem.  I  beg 
leave  to  make  two  observationa  on  M'Kenley'a 
evidence:  First,  That  his  inlbrnMtion  wan 
ftroui  a  slave,  who,  by  the  laws  of  this  eonntry, 
would  have  been  an  incompetent  witness,  had 
he  been  produced  as  such ;  and  coneequcntly 
any  hearsay  from  him  must  be  illegnJy  and 
ought  to  have  no  weight  with  the  jury.  Add 
to  this  too,  the  uossibility  that  Coony  might 
have  been  bnbe«l  to  lis  the  murder  on  nc. 
And  next.  That  M*Kenley  hi maelf  cannot  posi- 
tively say  that  it  was  even  a  white  peraon  that 
he  saw  sitting  in  the  stem  of  the  canoe.  Is  it 
not  therefore  ui^ust  to  conclude  thai  I  was  the 
person? 

As  to  Johnson's  evidence,  I  beg  lenvo  In  add 
only  one  observation  to  what  I  have  airend^ 
said  on  that  matter.  It  has  appeared  in  evi- 
dence toyou,  gentlemen  of  the  jury,  that  he  is 
a  man  of  a  very  bad  cliaracter,  and,  had  1  had 
timely  notice  of  hb  beiog  a  witness  sgainst  me, 
I  could  have  had  a  copy  of  the  record  of  hia 
comrictwn  for  petty  larceny  from  Mootsemi, 
which  would  have  proved  him  beyond  all 
doubt  an  infamous  person.  But  aluiough  I 
have  been  ao  unlortunate  aa  not  to  be  aMe  to 
produce  this  record,  yet  from  what  you  have 
heard  of  this  man's  character,  I  am  penaaded 
you,  gentlemen  of  the  jury,  will  pay  no  regard 
to  what  he  has  sworn. 

The  counsel  for  the  king,  to  prove  this  fad 
upon  me,  have  endeavoured,  by  a  namher  of 
witnesses,  to  4race  me,  aa  they  are  pleased  to 
call  it,  from  place  to  place.  This  kind  of  ofi* 
deuce,  I  hope,  will  have  no  weight  with  yon, 
gentleiueu  of  tbe  jury ,  as  it  is  at  beat  but  yery 
light,  presumptive  evidence,  and  as  it  is  ' 
lutely  necessary  to  prove  positively  that  I  _ 
mittcd  the  fact.  Great  stress  haa  been  laid 
on  my  exercising  the  pistols  at  Mrs.  Dasenf  s.  It- 
has  been  proved  to  your  honours  and  the  juiji 
by  Dr.  Webbe,  that  this  waa  merely  accideoteli 
and  that  at\er  he  had  done  with  the  pialolsv 
they  were  cleaned  and  put  up  by  a  boy  of  Mrs. 
Dasent's.  Is  it  not  strange  that  this  piece  ef 
evidence  should  be  made  use  of  to  prove  tbe 
murder  upon  me?  What  had  my  exercisii^ 
these  pistols  (which  I  did  a  week  before  merely 
for  my  amusement)  to  do  with  the  killing  Mr. 
Mills  ?  Did  no  other  person  ever  tire  at  a  mark 
with  pistols  ?  Now,  gentlemen  of  the  jury,  if 
it  had  happened  that  a  man  waa  found  dead  of 
the  wound  of  a  sword,  and  one  of  you  had  bean 
exercising  a  few  days  before  with  a  caseof  l^ibi  ■ 
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niiffht  H  not  wilb  eqwJ  jutlice  be  laiil  that  j^ou 
kilWlbu  inanf 

For  my  bnog  Men  In  lani)  out  of  a  cannp,  T 
am  sure,  getitTemen,  that  can  be  ho  pruuf  of 
my  liafing'  liepnalPri^te-Baj'.  Besides,  tlie 
minessH  IhemselTea  cannot  take  upiin  iliem 
to  swear  1  came  from  Frigate- Ilaj.  For  any 
lbia[;1hey  kaen,  I  mi|,'ht  liave  been  a-Jifluut;; 
and  lurely  that  is  eninnDceat  action.  Was  no 
other  perWD  aeen  that  mwaiag  in  a  caane  but 
mvseifF 

There  hu  been  no  kind  of  proof  that  I  had 
any  [datnig  (rith  me,  or  that  my  boy  had  auy. 
They  bare  Indeed  now  produced  a  case  of 
pislola  which  Ihey  nippMe  )  nicd  ihnl  morn- 
iDg  ;  but  I  beg  leave  to  obterve,  tiiat  these 
very  pisloli  were  (band  by  Dr.  Wehbe,  under 
the  bed  at  Hr*.  Onaent'a,  in  ■  pair  uf  holitler 
caps ;  and  it  doei  not  appear  from  nuy  of  the 
eridence,  that  they  bad  been  lately  Used. 

I  make  no  doubt  the  coaiiiel  for  the  king 
will  lay  great  atresa  on  Ibe  etidence  Ihdt  has 
been  given  of  my  hiTin^  executed  a  paper  at 
O'UoDnell'a,  which  they  have  endeavuurcd  lo 
prove  waa  mr  will.  Is  it  not  the  daly  of  every 
man,  aa  well  as  a  «ati«faclioD  tn  btiu,  to  make 
a  will  I  and  ia  be  not  at  liberty  lo  make  it 
when  anil  wbere  he  pleaaei  ?  Betides,  I  had 
very  geod  reuont  for  makinr  a  will;  whicb 
were  to  secnre  Hr.  Jacob  Haonders  far  in> 
dorni^  mj  billa,  a*  I  intended  fmn^  to  Eng- 
boil  in  captain  Pleraiag,  wbn  waa  to'aail  in  a 
ftwdaye. 

Ur.  JnMice  Louck.  Hr,  Barbot,  gire  me 
leave  tu  iuterrupt  you,  1  apprehend  you  are 
only  waatiog  yuur  tinte,  aod  Jung  yourself 
eery  lillle  aerrice,  by  all  Ihi*.  Would  it  not 
be  mncb  more  for  yonr  advanUg^,  to  praie 
where  you  were  fram  the  time  you  went  to  bed 
M  Dr.  Webbe'a  the  oighl  precoflng  tlie  murder, 
to  the  lioM  yon  were  leeo  U>  land  at  Nevis  ? 

Pritmer.  That,  Sir,  would  be  a  harilsbl|j 
indeed.  I  anbrait  it  to  you,  gentlemen  of  ihe 
jury,  whether  it  wonid  not  be  >ery  cJifficull  for 
■ny  ol  you  to  prove  where  yon  were  on  any 
paHicalar  eight,  from  nine  lo  aix  in  the  mora. 
ug ;  and,  on  failure  of  inch  proof,  to  be  sup- 
peaed   gmhy   of  mnrder?    BMides,  may    it 

Eleaaeyour  nonama,  I  bnmhiy  appri'tiend  ibat 
I  tbia  caae  the  ontit  probandi  ties  iin  Ihe 
crewD,  and  that  thev  must  Bial  prove  an  ibi, 
before  1  am  obUgea  to  prove  an  alibi.  But 
admitting  1  bad  been  ont  the  eight  precedint; 
the  muraer,  oaghi  it  from  thence  to  be  coii- 
duded,  that  I  committed  the  mnrder  ?  Was 
no  other  penon  out  that  night  hut  myseliT 
Gentlemen  of  the  jnry,  it  baa  been  said  ' 


jron,  that  preiamplive  evidence  ia  tiifltcii 

convict  a  man  of  murder,  ac-"  '   

ri  for  the  king  will  laboi 


:pect  the 
.  ove  (his 
Tfoinl.  But  I  beg  leave  to  aNert,  ilim  prc- 
aamptive  evidence  ii  by  no  means  xufiicienl, 
and  that  nothing  hut  positive  proof  uu^bi  to  be 
admitted  to  conviot  a  man  of  a  crime  where- 
hia  life  is  at  stake.  It  woold  be  ol  the  most 
lliiif conae^uaace  to  ateit  oT  presump- 
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tive  evidrnre  in  inch  cases ;  for  an  innocent 
man  might  suffer  for  a  crime  be  never  waa 
guilty  of.  I  hore  some  anlhorttiea  in  my 
htni,  to  shew  how  extremely  eautioni  juriea 
ought  to  be  in  fiadiiut  a  man  guilty,  on  any 
but  the  clcaicataad fullest  proof.    Cokc'a  Jnct. 

*'  An  iiacle  waa  correcting  liia  nephew,  and  the 
boy  waa  heard  lo  cry  out,  O  Lord,  uncle,  don't 
kill  me !  The  boy  immedialely  after  alMented 
himself  The  neighhoora,  who  bad  heard  iba 
outcry,  on  missing  the  boy,  tuspeded  the 
uncle  bad  killed  him.  The  uncle,  finding  ha 
waa  susneded  to  have  murdered  his  nephew, 
procured  a  boy  very  like  hia  nephew  to  pep- 
sonale  him.  But  itbcing  aoon  discovered  that 
this  waa  not  bis  real  nephew  ;  the  uncle  waa 
thereupon  apprehended,  tried  for  the  murder, 
■nd  convicted.  Ijome  time  after  ihia  the  n» 
phew  appeared."* 

Another  case  I  have,  gmllemen,  to  the  tame 
point.      I   do  not  immediately  recollect  tha 


book  it 


t  in ;  but  the  case  is  this  : 


■'A  man  waafonqd  deadioafidd. 
man  happened  to  |iass  by  and  s 
went  and  told  two  persons  of  it.  These  two 
peraons,  auuMcting  him  to  be  the  murderar, 
carried  him  before  ~    —  " 


Another 


dieted  for  the  murder )  and  one  of  the  jury 
that  tried  him,  conliary  lo  the  opnion  of  tha 
other  eleven,  and  of  the  Court  also,  wonU 
not  find  him  ^uiliy.  Upon  lliii  man  standing 
out  a  low  time,  and  absolutely  refiwag  to 
agree  with  the  rest  of  the  jury,  lliey  wera 

eaUed  ioio  coi- -■ ■■-  -■■'—•-  ~^"- 

ibia  man  his  r« 

illed  the  man,  and  that  the  pri- 
soner at  the  bar  naa  perfectly  innncaoL" 

From  hence  it  appears,  gentlemen  of  the 
jury,  that  you  onght  not  to  lie  determined  1^ 
circnmstaulial  evideoce.  If  fomm  juriea  baaa 
taken  upon  tbemaelves  to  judge  severely  from 
jiiesnmplive  evidence,  that  should  be  no  rnlc, 
no  example,  for  you. 

I  beg  leave  lo  trouble  yonr  honours,  and  the 
gentlemen  of  the  jury,  wiih  one  case  more,  lo 
■    of  ha 
a  trial  ot'il 

"  It  happened  at  Mootserrat,  that  one  cap- 
lain  Watta  was  iodicled  for  killing  of  one 
Ooldt.  A  woman, whowasibeoolyetideaee, 
stvnre  the  heard  Ihe  clashing  of  swords,  and 
taw  captain  Watta  draw  a  sword  out  of  Ouhla'a 
body;  but  becaase  she  could  not  swear  Ibat 
she  saw  Watta  thrnst  lbs  sword  into  bis  body, 
the  jury  acquitted  him." 

Common  fome,  gentlemen,  1  am  peranadcd, 

*  The  Caae  ia  related  here  notqurite  exactly. 
See  it  in  vol.  14,  p.  1410.  See  also  Grea\ 
Case  (to  which  it  is  appended),  and  the  Caaa 
oflhePerrys,  p.  1318,  itfthat  vol.  Hale's  P. 
C.  book  3,  vol.  9,  p.  390.  For  more  aa  to 
circumstaBtial  evidence,  tu  Iba  Case  of  Jamet' 
Siewart,  vol.  10,  p.  1. 
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will  liave  no  weijo^lil  with  you  at  all.  Yoo 
must  all  bawa  beeu  aensibk  at  limea,  bow  re- 
iwit  w  apt  to  apeak  uotruly.  Aud,  in  the  pre- 
■ent  case,  every  art  baa  beco  tried  to  raiM  it  to 
my  prejudioe.  Yoo  are  sworo  to  juilge  by  the 
evulenoe  wbich  b  delivered  to  you,  ool  by 
what  you  have  heard  out  of  doors.  It' the  e«  i- 
dence  is  favourable,  you  must  in  your  con- 
acieDces  judge  so ;  otherwise  you  introduce  a 
precedent  for  the  upreatest  evibr. 

Gentlemen,  if  you  examiue  the  whole  tenor 
of  my  behaviour  for  a  few  daya  which  pre- 
eededf  this  onhappy  accident,  until  my  com- 
mitment, you  will  find  me  solely  emploj|red 
about  Dr.lVcbbe's  and  Mrs.  Oascnt*s  aflbin, 
and  preparing  lor  a  voyage  to  Europe ;  and 
lor  the  momenta  of  recess  from  business,  only 
employed  in  passing  my  time  agreeably  aosong 
my  fnenda.  The  very  nij^bt  before  poor  Mr. 
Mills's  death,  my  behaviour  was  such,  as 
iliawed  1  harboured  no  mischievous  intentions. 
And  can  it  be  supposed  that,  if  I  had  been  con- 
scious of  the  crime  laid  to  my  charge,  I 
should  have  dined  at  colonel  Webbe'a  fthe 
house  where  I  always  dined  un  a  Sunday  when 
at  Nef  is)  the  very  day  on  which  the  murder 
waa  committed,  and  behaved  there  hi  my  mual 
manner  ?  My  circumstancea  were  such  as 
might  have  made  the  means  of  escaping  very 
caay  to  me,  had  1  been  guilty  of  so  weighty 
a  crime  as  that  I  am  accused  of. 

Upon  the  whole,  if  any  presumption  can  be 
drawn  from  evidence  like  this,  it  must  be  fa- 
vourable for  me,  as  they  do  most  effectually 
demonstrate  the  whole  of  my  behaviour  to  have 
been  most  innocent  and  inofiensive.  I  shall 
just  beg  leave  to  caution  you,  gentlemen,  asainst 
any  arguments  that  have,  or  may  be  made  use 
of,  to  influence  your  passions  on  this  occasion. 
Much  pains  have  been  taken  to  stir  up  in  your 
braasts  aentiments  of  rage  and  indignation 
against  me,  and  to  make  roe  appear  guilty  in 
your  eyes,  though  I  could  by  no  means  be 
proved  Ko. 

But,  gentlemen,  I  know  you  are  not  to  be 
blinded  oy  subtleties  of  this  kind.  It  is  not 
rhetorical  flourishes  will  more  you  on  this  oc- 
casion to  lay  down  my  life  a  sacrifice  to  my 
prosecutors,  however  powerful  they  may  be. 
You  are,  gentlemen,  a  jury,  judges  upon  your 
oaths  of  matters  of  fact  acconliog  to  evidence ; 
and,  from  the  personal  knowledge  I  have  of 
every  one  of  you,  1  am  persuaded  nothing  but 
full  and  demonstrative  proof  will  anyways  in- 
duce you  to  condemn  me:  not  distant  argu- 
ments that  amount  hardly  to  a  possibility ;  and 
when  they  have  an  eqou  possibility,  that  any 
of  the  persons  in  this  eourt  may  be  the  guilty 
person,  and  not  I.  For  the  presumption,  I 
am  sure  that  is  altogether  iu  my  fsf  our. 

1  shall  say  no  more  to  vou  on  this  occasion, 
but  commit  myself,  gentlemen,  to  your  judg- 
ments, not  doubting  a  ha|>py  issue.  May  God 
Almighty  incliue  your  hearts  in  my  favour ! 
On  his  protection  1  depenil  ;  and  to  liim  be  all 
faononr  and  glory  henceforth  and  for  ever! 
Amen« 


Sol,  Gen.  May  it  please  your  honoura; 

1  ahall  beg  tlie  indulgence  of  a  few  worda, 
u  reply  to  the  prisoner's  defence.  1  shall  not 
UMke  any  recapitulation  of  the  whole  evidence; 
both  as  tbe  trial  has  been  drawn  o«t  into  so 
very  great  a  length,  and  aa  that  will  be  done 
from  the  bench  ;  but  confine  myaelf  to  the 
making  a  few  observations  which  I  think  ne- 
cnssary,  on  what  haa  fallen  frona  the  prisoDer 
in  tbe  course  of  his  defence.  In  which  loo  I 
shall  not  be  long ;  for  indeed  tbe  priaooer  hu 
sai-cd  me  the  neeesNty  of  givwg  yoo  mvcfa 
trouble,  bv  the  extreme  weakncaa  of  bb  da- 
fence  ;  which  waa  indeed  ao  very  weak,  that 
his  very  defence  itaelf  aeena  a  proof  of  his 
guilt  For  has  ha  invalidalad  any  part  of  tbe 
evidence  against  him  ?  Haa  be  diipwvad  a 
aingte  fact?  Nay,  baa  he  even  attompiai  la  do 
itP  save  in  one  instance  oBly,  when  it  waa  not 
without  concern  I  saw  him  eadeavouring  to 
cover  one  crime  by  another,  in  oficrioff,  ny  a 
palpable  perjury,  to  take  away  the  Cm  of 
tbe  evidence  of  Patience  Ooraet,  by  gettiiy  it 
INTOvad,  that  he  was  not  ob  this  islaDd  at  tbe 
time  when  abe  awore  aim  heaid  him  apeak  tbe 
particular  words  she  |pive  an  account  of. 
Could  be  indeed  have  Ibirly  and  liooeally  dis- 
pnved  her,  it  nsigbt  have  bean  of  no  small 
avail  to  him,  Botny  unaocoaaifiilly  attcnpt- 
ing  Id  do  it,  he  haa  only  the  moranatabliahed 
the  truth  of  her  tealimony ;  and  tbt  very  at- 
tempt ilaalf  ahewa  how  atmglT  be  All  the 
weight  of  it  to  lie  upon  him ;  and  amoaala  la  a 
sort  of  confession  of  his  crime,  in  labouring, 
by  ao  undue  means,  to  deatrev  an  cvidanoe, 
which  only  the  consdoueneaa  of  hb  gallt  eeold 
make  him  so  strenuous  to  invalidate. 

But  the  main  of  his  defence  seema  to  lie  bi 
this,  that  tbe  evidence  against  him  ia  only  cir- 
ctmistantial ;  and  thererore,  however  strong, 
ought  not  to  avail  to  convict  him,  witfaout  ab- 
solute and  positive  proof  of  his  committing  tbe 
fact,  by  persons  who  saw  him  do  it.  I  iiidted 
expected  he  would  fly  to  this  nuseralde  icfuse, 
tbe  last  resort  of  a  guilty  man,  opprcasudby 
tbe  weight  of  conviction,  and  borne  down  by 
the  force  of  the  plainest  evidence  agminat  him. 
I  shall  therefore  beg  to  be  a  little  particular  to 
this  point ;  not  only  aa  being'  what  the  jiriaoiier 
seems  to  have  rested  the  wMe  force  ol^  bia  de- 
fence upon,  and  placeil  all  his  hopes  of  an  ac- 
quittal in  ;  but  as  I  am  sensible  great  paiu 
bate  been  also  token  to  inculcate  this  doctrine 
abroad: — a  doctnnethe  falsest  and  mostdao- 
gerous  that  can  be  broached,  and  which  plainly 
contradicta  all  our  reason  and  experienoa  oa 
this  matter.     For, 

Not  oul^,  according  to  this  doctrine,  hatdly 
any  criminal  could  ever  be  convicted  at  all ; 
but  moreover,  1  am  bold  to  aay,  out  of  alt 
those  that  have  been  so,  by  much  the  grseier 
part  were  convicted  on  circumstantial  evidence. 

8o  far  from  being  uuue,  or  even  bad  eii* 
dence,  it  has  ever  been  allowed  that,  for  tbe 
lights  it  does  cifive,  it  is  the  best  and  surest  ot' 
all  kinds  wbstsnever,  and  tbe  least  likely  t»  de- 
ceive and  mislead.  • 
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A  BMa  IMT  Ke ;  bol,  at  aa  infenimtt  g«n- 
tlettan  «M  this  inoniiiir,  faels  caanoi  lie.  A 
walUiof enlerf  tala  mvflit  toM  and  ttood  to  by 
a  wiokad  and  dariag  wiiaeMy  in  a  manner  that 
be  koowfl  it  is  impessible  for  him  to  be  detected 
in  :  but  a  TarietT  of  facts  of  seTcral  kinds,  alt 
collected  from   diflereBt  and  distant  persons* 

a  sees  and  tinss,  with  an  apparent  impossifai* 
\y  of  combination  or  confederacy,  all  inde- 
pendent of  each  ether,  and  with  no  other  con« 
nexioo  or  agreement  between  them,  but  what 
arises  from  their  bearinf^  from  different  and 
distant  points  to  the  same  centre  of  truth  ; 
these  can  nerer  mislead  the  judgiwent,  or  im» 
pose  npon  the  belief ;  bat  justify  and  confirm 
each  ether,  and  are  the  surest  and  most  nn* 
erriilf  guides  to  conduct  to  truth. 

They  who  affirm,  that  circumstantial  evi- 
dence aloae  canaot  bar  sufficient  to  convict, 
must  not  only  be  ffreatly  annsed  to  the  hearing' 
ar  rsading  of  triab  \  but  must  also  be  perfect- 
ly ignorant  of  the  very  nature  of  a  tirul,  and 
what  it  is.  For  what  is  a  trial,  but  to  hear, 
examine,  and  weigh  all  that  is  offered  on  either 
pari;  and  then  firom  the  whole  to  draw  out,  or 
(as  the  well-knewa  term  is)  to  find  the  truth  ? 
'  Is  it  not  the  constant  nnd  nnircrsal  practice 
aa  trials  by  juries,  lor  the  judge  who  sums  up 
the  evidence,  to  dose  the  charge  with  words  to 
Hms  effect  P  "  If,  upon  the  whole  matter,  yoa 
believe  in  your  consciences  that  the  prisoner  at 
*  the  bar  conmiilted  the  lact  of  which  he  stands 
indicted,  yon  are  to  find  htm  foilty :  biit  if,  upon 
the  whole  matter,  yon  do  not  beliefe  in  your 
coaecieuces  that  he  committed  it,  yon  are  to 
find  bim  not  guilty."  Is  it  not  the  usual  and 
Constant  practice,  I  say,  to  close  the  charge 
with  words  like  these  ? 

Bat  where  is  the  sense  or  meaning,  I  pray 
you,  of  such  an  adomaition,  or  of  words  like 
these,  if  sitong  circmastaocss  alone  may  not,  in 
nay  case,  be  a  sufficient  evideoce  to  liuthorize 
Ike  jury  to  find  the  prisoner  guilty  P 

If  nothing  but  positive,  ociilar,  point-blank 
atideiice  can  be  aumcteut  for  that  purpose,  how 
^triiiag  and  impertinent  were  it  to  give  such  a 
ilhaijge?  For, 

if  there  be  such  positive  and  absdate  evi- 
dence, what  doaht  or  difficulty  .can  there  he  in 
the  case  ?  or  how  is  it  then  congruous  to  say, 
if  they  bdiove,  upon  the  whole  matter,  a  thing 
so  plainly  and  palpably  sworn,  as  to  leave  no 
room  to  talk  of  the  whole  matter,  or  hardly  of 
believing  at  all  f   And, 

If  mre  be  not  such  positive  and  absolute 
etidaace,  what  reason  or  justice  is  there  in  the 
jndge's  sayinff  to  them,  if,  upon  tlie  whole 
aMUter,  they  believe  in  their  conicieaoes,  what 
he  sees  there  is  no  foundation,  and  they  can 
have  BO  right,  to  exercise  their  belief  or  their 
aotacMuces  at  all  about  ? 

la  a  word,  if  nothing  less  than  such  positive 
evidence  would  avail,  how  can  there  ever  be 
any  doubt  at  all  f  or  what  occasion  can  there 
he,  in  any  case,  of  having  a  jury  at  all  f  In 
Qod's  name,  what,  in  that  ca^e,  is,  or  caii  a 
jary  be  for  ? 
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If  ioch  poaitive  evidence  only  will  suffice,  it 
b  immediately  seen  whether  there  be  sach  he 
not :  and  then  the  Court,  without  the  media- 
tion of  a  jury,  have  no  mere  to  do  than  lo  acquit 
or  condmn  at  a  single  word  ;  and  the  very 
swearing  a  iury  were  a  most  unnecsssary  and 
idle  formality. 

But  to  consider  this  matter  a  little  further .— 
How  firequently  do  triab  of  murder  in  fingHmd 
last  eight,  twelve,  sixteen  honrs,  er  kmger  ? 
Every  body  knows  that  such  things  have  fre- 
quently happened. 

Bot,  I  beseech  you,  how  could  thbbe,  if  only 
oeabr,  downright  positive  proof  could  avail  to 
coQvictaperMmP 

Is  it  not,  and  must  it  not  be  seea,  ia  onebaur 
of  the  trial,  whether  there  be  such  positive  and 
afasduta  pii>of  or  not  ? 

If  there  be  sneh  positive  proof,  what  can 
there  be  further  tp  be  dooeP  or  what  oocasioA 
la  protract  the  trial  to  any  peater  length  P 
'  If  there  be  not  ineh  positive  proof,  why  are 
so  many  fruitless  hoars  waslsd  ia  giving  in 
evidence,  snd  bying  together  cbonmstaaces 
and  prasiuoptioni,  which,  though  erer  so  nu* 
merous,  or  ever  so  powcorful,-  could  be  of  no 
consequence  at  all  P 

What  a  figure  must  the  judges  OMriie  ia  suf- 
fering so  much  time  to  be  mb«spent,  ia  hear- 
ing, and  permittinf^  to  be  sobamly  given  in 
endence,  wbst  in  itself,  at  thb  rate,  must  all 
be  BO  otterly  iosignificaal  and  beside  the  pur- 
poseP 

And  yet,  do  they  not  constantly,  airier  triab  of 
so  great  a  length,  solemnly  and  gravely  can- 
merate  all  the  drcumstaacss  and  presomp- 
tioas,  aad  then  put  it  to  the  belief  and  con- 
sciences of  the  jury,  whether  they  are  from 
them  convinced  of  the  prisoner's  guilt  P  and 
are  not  prisoners  accordaigly  constantly  coo- 
viotad  on  them  P  But, 

Were  it  not  the  most  crying  abase  in  the 
jadges,  sad  the  greatest  pro&MitioB  of  justice 
in  itself,  thus  gravely  to  set  the  prisoner's  life 
on  such  a  hazard,  if  they  knew  in  their  con* 
sciences,  that  there  was  no  evidence  given, 
which  ought  to  aflect  him  P 

Ought  they  not  to  tell  the  jury  at  once, 
they  are  to  find  the  prisoner  not  guilty,  without 
more  ado  P^ 

Gentlemen  of  the  jury ;  thongh  I  hope  yoa 
need  no  further  conviclion  of  the  falseness  eC 
thb  doctrine,  yet  it  may  not  be  amiss  to  tsM 
you  what  our  great  orede  of  the  law,  my  lord 
Coke,  whose  name  yon  have,  I  make  no  doubt, 
often  heard  of,  defines  a  trial  to  be :  "  A  trial 
(says  be)  is  to  find  out,  by  due  examination 
the  truth  of  the  point  in  issue." 

And  b  not  this,  gentlemen,  perfectly  agree- 
able to,  and  a  confirmation  of,  what  I  have  been 
iasistiojgf  on  P  that  is.  That  it  b  to  hear,  exa- 
mine and  weigh  all  that  is  offered  on  either 
sideP  Is  not  thb,  1  say,  the  finding  out  the 
troth  on  doe  exammalion  P 

But,  I  pray  you,  would  thb  be  sn  apt  or  pro- 
per definition,  or  would  thb  exhibit  a  just  or 
adequate  idea  of  a  trial,  if  nothing  but  point- 
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blank  proof  of  the  eommiMion  of  the  fact  were, 
or  coold  be,  allowed  a  aufficient  evidence  to 
convict  %  peraon  ? 

Doet  it  not,  on  the  onntrary,  tuppoae  an  on- 
certainty  f  Doea  it  not  imply  a  douM  and  diffi- 
cnlty  r  But, 

Where  can  be  the  doubt  and  diffieohy,  if 
there  is  such  positive  point  blank  proof  f  or 

alt  is  there  to  be  found  out,  on  due  exaitaina* 
,  if  none  else  be  sufficient  P 

But,  ffentlenien,  to  illustrate  this  matter  still 
further  oy  the  same  grttX  authority,  I  beg 
leave  to  read  you  otiier  words,  of  tlie  same  au- 
thor, extremely  pertinent  to  this  purpooe ;  and, 
gentlemen,  they  are  these:  '*  nhen  tlie  trial 
IS  by  verdict  of  twelve  men,  there  thejudpnent 
is  nut  given  upon  witnenes,  or  otlier  kind  of 
evidence,  but  upon  the  verdict;  and  upon  such 
ovidenceas  is  given  to  the  jury,  they  give  their 

verdict Ami  many  times  juries,  together 

with  other  matter,  are  much  induced  by  pre* 
sumptions,  whereof  there  be  three  sorts,  vix. 
▼ioleiit,  probable,  and  Hght  or  temerary.  Vio' 
lenia  pr4nymptioiM  many  times  nienti  ifrobatio ; 
as  if  one  bemn  through  the  buoy  with  a  aword 
in  a  house,  whereof  he  instantly  dieth,  and  n 
man  is  seen  to  come  out  of  that  bouse  with  a 
bloody  sword,  and  no  other  man  was  at  that 
time  in  the  boose."  Thus  you  hear,  gentle- 
men, the  general  doctrine  he  lajjrs  down  ;  and 
the  instance  he  gives  by  way  ol  illustratiun  of 
it,  and  which  may  serve  the  better  to  make  it 
understood. 

But,  crentlemen,  I  have  another  anlhority  in 
my  hai»d  still  mure  explicit  of  tliis  iiuitti:r,*aud 
which  ma^  enable  you  still  the  more  clearly  in 
judge  of  It ;  and  that  is  from  a  trial  which  1 
had  occasion  to  mention  this  morning  to  anotlier 
purpose;  which  is  of  Miss  Dlandy,  who  (as  I 
make  no  iloubl  you  have  all  heard)  was  tried  at 
Oxfonl  no  longer  ago  than  the  month  of  March 
lust,  tor  the  murder  of  her  own  fatlier ;  wberr 
the  learned  judge,  in  the  close  uf  his  charge  to 
the  jury,  has  the  rulki\%iug  wordtf,  extremely 
ap|K>site  to  the  presi'ut  pur|H)tie:  **  In  the  pre- 
sent  case,  which  is  to  be  made  out  by  circum- 
stances, great  part  of  the  evidence  must  rest 
upon  presumption,  in  which  the  .law  makes  a 
distinction  :  a  slight  or  probable  presumption 
only,  has  little  or  no  weight ;  but  a  violent  pre- 
Ruinptioii  amoouls,  in  law,  to  full  proof,  that  is, 
where  circumstances  speak  so  strongly,  that  to 
aupposethe  contrary,  would  be  absurd." 

Ihus,  gentlemen,  it  appears  in  the  plainest 
manner,  from  the  reason  of  the  thing  ;  from 
lODtitaut  exprncnce  ;  from  the  words  with 
which  the  chai-<rc  of  the  jud^e  to  the  jury 
is  ainays  wont  to  he  closed  ;  ffoni  the,  other- 
wise, nnpropriety  of  those  words  of  the 
cliarjre;  t'l-oin  the  frequent  extreme  length  of 
trials  of  murder  in  iLngland  ;  from  the  absolute 
uuneceiteanness  uf  such  length  on  any  other 
supposition ;  from  the  detinition  of  a  trial  by 
my  lurd  Coke;  and  lastly,  from  the  express 
and  plain  words  of  the  very  char((e  of  \>  hich  I 
have  just  now  read  you  a  part :  from  all  these, 
i  bay,  it  iM  p!,<in  and  clear,  that  circumstantial 
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proof  may  be,  and  fremiently  Im,  tnfficieiit  in 
Itself  to  eoDvict  an  offender,  and  prove  the 
cbai^  against  him;  and  that  the  oentrary 
doctrine  is  contrary  to  experience  osd  good 
sense,  and  in  itself  false  and  abssird. 

But,  may  it  please  your  booours,  and  yoa 
gentiemen  of  the  jury,  as  abaard  as  thin  doc* 
trine  is,  the  absurdity  of  it  is  not  all.-  —No  ; 
there  is  still  something  further  lo  be  eooaideffcd 
and  guarded  against ;  and  that  is,  itsdangerouo 
and  destructive  tendency. 

if  once  it  oomea  to  be  establisbeil  into  n  role, 
that  nothing  but  point-blank,  poaitive,  ocalnr 
evidence  ahml  snflice  to  convict  a  man  ;  wlio 
can  be  secure  of  hia  life  or  property  but  lor  e 
single  day  ?  What  a  lesson  of  encourage  meet 
were  this  to  hold  out  to  bkiody -minded  mid  ill* 
disposed  men  1  What  a  security  and  indemnit  j 
were  here  promised  and  insured  to  them  in  the 
commission  of  their  crimes  I 

Were  not  this  plainly  to  say  to  tbcaa  m  ae 
numy  express  words,  *^  See  that  you  commit 
your  crimes  with  tolerable  aecrecy  and  cautiwi, 
and  you  may  be  assured  of  impuoity ;  only 
take  c^re  that  nune  be  present  to  benold  you 
execute  them :  and  tlion,  though  a  thousand 
and  a  thousand  circumstances  ever  so  loudly 
proclaim  your  guilt ;  though  it  ahould  be 
evinced  by  ever  so  many  and  ever  so  glaring 
tokens ;  thuiigh  every  liwly  believes,  seen,  aod 
assuredly  knows,  that  you  did,  and  muat  have 
committed  the  tact;  yet  all  this  ia  bet  circom- 
stance  and  preaumptioo,  and  by  no  mcana  evi- 
dence to  convict,  or  at  all  afroot  you  ;  but, 
with  all  the  plainest  aod  ckarest  marka  of  yoor 
guilt  alMiut  you,  you  may  laugh  at  yovr  pro- 
seculorH,  and  set  the  whole  %i  orra  at  defiaDte.'* 

Is  not  this  the  plain  and  palpable  language, 
is  it  not  the  necessary  and  inevitable  conse- 
sequence  of  such  a  doctrine  ?  Is  it  to  be  sop- 
posed,  that  ill  men  can  be  so  mighty  dull,  aa 
not  to  take  so  very  plain  a  hint?  or  la  it  to  be 
ima||[ined  they  will  be  checkeil  and  restrained 
by  justice  and  the  lawa,  vihen  they  are  taught 
bow  they  may  so  easily,  and  with  oaing  so  utlo 
caution,'  put  themselves  out  of  their  reach  ? 

I  hope,  therefore,  vie  shall  hear  no  more  of 
this  senseless  and  pernicious  doctrine;  pre- 
tended to  be  grounded  on  scrupulousness  and 
tenderness  of  conscience ;  but  the  mere  effect 
of  falseness  of  judgment,  or  perrcrseneas  of 
will.     For, 

What  sort  of  conscience  most  that  be,  which 
thu3  combats  itself.^  or  by  what  unaccountablo 
kind  of  reasouini^  most  it  be,  that  a  num  per- 
suades himsell  be  is  bound  in  his  conscience  to 
find  that  to  be  the  case,  »  hich  in  his  coiiacience 
he  lif  Ijeves,  and  is  perfectly  assured,  is  not  the 
casel^ 

A  man  that  can  argue  at  this  rate,  let  his  pre* 
tciicc  he  what  it  will,  perversely  belies  the 
truth,  and  ei]uivocates  and  plays  double  with 
liod  Almighty,  and  justice,  and  his  own  con- 
science. 

Uut  now,  if  it  should  be  asked,  if  then  any 
thing  lefts  than  positive  and  absolute  proof  of 
the  commission  of  the  fact  will  avail,  and  a  naa 
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majr  be  c(Mivicied  on  ctrcmnttaiitia]  eTidence 
only,  how.  shall  we  know  what  ctrcmntUnces 
are  mifficieat  to  ood? ict  an  offender  ?  I  say,  if 
this  be  asked,  I  answer,  in  the  words  which  I 
observed  to  be  wont  to  be  nsed  in  the  close  of 
a  charge,  '*  when,  upon  the  whole  matter,  yon 
helieTein  yonr  consoiences  that  the  prisoner 
oominitted  the  fact  of  which  he  stands  in- 
^ycted ;"  ar,  (which  is  still  better)  when  (as  it 
is  so  happily  and  iofpeniously  expressed  in  the 
part  of  the  charge  I  have  just  read  to  yon)  1 
say,  **  when  drcnmsfcanoea  speak  so  strongly, 
that  to  belie? e  the  contrary,  would  be  absurd." 
For, 

It  is  not  barely  what  this  or  that  witness,  or 
these  two  or  three,  or  any  other  precise  nuniber 
of  witnessersay,  that  shall  acquit  or  condemn. 
No  ;  'tis  the  joint  result  of  the  whole  evidence 
taken  and  considered  together;  and  what, 
upon  examining  and  weighing  that,  shall  ap- 
pear to  you,  or  (as  the  well-known  term  is) 
you  shalltiDd  to  be  the  truth. 

To  pretend  to  lay  down  any  general  rule  of 
what  IS,  or  is  not,  ouffidept  evidence,  were 
ridiculous  and  absurd. 

Every  fact  is  to  stand  on  its  own  circum- 
atances ;  and  that,  and  that  only,  it  to  be  Uken 
4o  be  proved,  of  which  the  consciences  and  be- 
lief of  the  jury  are  convinced. 

The  evidence  that  does  not  convince  theu* 
consciences  and  belief,  though  it  consist  of  a 
thousand  particulars,  is  not  enough  :  And, 

The  evidence  that  does  convince  their  con- 
sciences and  belief  is  enough,  though  it  consist 
of  ever  so  few. 

Gentlemen,  yon  may  have  observed  how 
atrenuoos  both  the  prisoner  and  his  counsel 
were  in  endeavouring  to  ward  off  the  force  of 
one  piece  of  evidence,  which  they  perceived 
made  so  powerfully  against  him;  and  that  was, 
that  Coomy^  the  deceased's  negro  boy,  told 
M*&enl«y,  when  he  came  down  to  the  Bay, 
.that  it  was  Mr.  Barbot  who  had  killed  his 
master.  This,  they  say,  yoli  are  to  give  no 
heed  to ;  as  being  what  is  called  hearsay  evi- 
dence only,  and  no  more  than  what  one  person 
tells  another.  Bnt,  gentlemen,  give  me  leave 
to  observe,  there  is  a  distinction  in  this  matter ; 
and  that  this  is,  in  truth,  a  very  strong  evidence 
indeed*  That  hearsay  evidence  is  no  evidence 
at  all,  1  do  generally  allow  ;  and  therefore 
had  Coomy  the  next  day,  or  some  hours  after, 
told  this  to  M'Kenley,  or  any  other  person,  it 
ought  to  have  no  weight  at  all  with  yon,  be- 
cause in  that  case  it  might  not  be  true ;  but  in 
the  present  case  it  ought  to  weigh  with  you, 
and  powerfully  too,  b^use  it  must  have  been 
true,  as  the  event,  and  what  followed,  invincibly 
demonstrated.  / 

.  A  gentleman  is  found  murdered,  and  just  ex- 
piring, and  a  clamour  is  made,  on  the  spot  and 
on  the  instant,  that  such  an  one  was  bis  mur- 
derer ;  a  person  is  seen  flying  from  the  place 
where  the  murder  was  committed;  and  the 
person  so  flying  is  pursued  from  the  place, 
and  found  to  be  the  very  same  who  was  al- 
ladged  OD  the  spot  to  ha?e  been  the  munierer : 


I  pray  yon,  does  not  this  prove  that  the  clanKMir 
was,  and  must  have  been,  true?  and  that  the 
persons  h  ho  made  it  spoke  from  absolute  oer- 
taintv,  and  were  neither  deceived  themielvei, 
nor  deceived  others?  Therefore,  as  hearsav  is 
generally  no  evidence,  because  it  may  be  fauie  ; 
so  what  Coomy  told  M*K.enley  is  good  evi- 
dence, because  it  must  be  true.  And  there  ia 
no  medium  between  these  two  things,  that 
either  Coomy  saw  the  prisoner  kill  bis  mastar, 
or  he  must  have  been  inspired. 

The  same  observation  will  bold,  with  regard 
to  what  Peter  the  negro  told  Cribbe  in  tha 
morning  at  Nevis,  viz.  that  he  feared  Mr.  Bar- 
bot had  done  mischief;  and  against  which  toa 
the  same  objection  was  so  strongly  pressed^ 
that  it  was  only  hearsay,  and  what  one  persoB 
told  another.  But  aa  yoa  heani,  centleiiMo, 
this  was  sud  by  Peter  l>efore  the  news  other* 
wise  came  from  this  island  to  Nevis  of  this  on- 
happy  event:  and  therefore  Peter  (who,  as 
Jasper  Thomas  swore,  was  one  of  the  negroes . 
who  rowed  the  canoe  which  brought  the  pri- 
soner to  Nevis^  coukl  not  then  speak  what  hs 
did,  from  the  loformation  of  others,  but  of  his 
own  knowledge  only;  and  as  the  deceased 
actually  was  found  murdered  at  that  time,  either 
what  he  said  of  the  prisoner  was  a  necessary 
truth,  or  he  must  have  known  that  mischi« 
was  done,  bv  inspiration.  And  now,  gentle- 
men, as  either  of  these  two  circumstances 
singlv,  speUcs  so  exceeding  strongly,  what  is 
not  the  force  of  them  when  put  together  f  Tv 
plain  there  could  be  no  combination  or  confe- 
deracy between  these  two  negroes,  Coomy  and 
Peler ;  and  therefore  for  the  former  to  say,  on 
the  spot,  and  on  the  instant  of  the  murder  com- 
mitted, that  Mr.  Barbot  had  killed  his  mas- 
ter ;  and  the  latter  so  soon  sfter,  at  the  dis- 
tance of  several  leagues,  that  he  feared  Mr. 
Barbot  had  done  mischief;  amounts  to  a  de- 
monstration that  both  must  hsve  spoke  truth  : 
and  when  to  this  we  join  all  the  intermediat* 
circumstances,  and  the  tracing  the  prisoner  from 
place  to  place,  the  whole  composes  the  fullest 
and  most  invincible  proof,  without  a  possibility 
of  perjury  or  mistake  in  the  matter,  that  ever 
was  made  of  any  fact  whatsoever.  And  there- 
fore. 

It  is  to  little  purpose  that  the  prisoner  has 
asked,  Did  no  other  panon  than  himself  make 
a  will  auch  a  day  t  Did  no  other  person  go  io 
a  canoe  f  Was  no  other  person  out  at  socn  an 
hour  of  the  night?  Did  no  other  person  fir* 
at  a  mark  with  pistob  ?  For  were  these  ques- 
tions singly  asked,  there  is  no  doubt  but  there 
might  be  many  persons,  of  whom  each  of  thea* 
matters  might  with  truth  have  been  separately 
affirmed.  But,  alas  \  that  is  not  the  matter  ! 
For  of  what  avail  were  this  to  the  prisoner's 
defence,  unless  there  were  other  persons  of 
whom  all  these  together  might  be  also  affirmed  ? 
And  therefore,  the  only  way  of  asking  these 

auestions  materially  to  this  purpose,  were  in 
liis  manner ;  Was  there  any  other  person  who 
had  words  of  heat  with  the  deceased  on  tlia 
7  th  of  Norember  ?— vi  ho  made  such  a  decla* 
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raftMO  on  the  lOih  P— wb«  «••  firing  tt  a  Btrk 
with  pisuils  00  Ibe  Ittb  ?  ^who  hastily  ouuie 
A  ivih  at  a  tafcra,  and  <k*lircred  it  out  of  hia 
•wn  custody  oo  the  18th?— who  the  oaaM 
Bight  left  hia  bad  and  house  at  iiiidDi|ht ;  ami 
tho  oest  BiorBiog  was  oocn  fiyiag  iroos  tho 
place  where  the  doeeaeed  was  murdered,  juat 
after  he  waa  so  f  And  then,  if  there  be  any 
one  else,  of  whom  only  half  theee  qrcwataa> 
csa  can  with  truth  ba  affirmed,  we  aaay  salely 
allow  all  these,  in  the  caae  of  the  prtseoer,  to  go 
lir  uoihing. 

And  here,  in  speaking  of  flying  from  the 
place  of  the  munler  oonimittod,  I  cannot  hut 
ohaerfe  how  faatly  stronger  is  the  prsanrnptife 
proof  against  the  fmaaoer,  than  that  in  the 
•ase  put  by  my  lord  Ceke,  and  which  I  juat 
BOW  read  to  you.  For  there  was  only  that 
mingle  cifounsstanoe  $  hut  here  ia  the  aaoM  ac- 
oanapanied  with  twenty  ethers,  which  of  them- 
neivcs  bad  atailed  to  coo? uoe  any  roaaenable 
persnn'a  mind,  who  must  have  ceaamltled  the 
murder,  e?en  without  the  seeing  him  fly  from 
the  spot. 

Gentlemen,  I  sliall  but  just  add ;  the  priaaner 
cautioned  you  against  suffering  your  pattians 
to  be  unduly  worked  upon  by  the  olei]oence  of 
the  connael,  and  being  misleil  by  their  rhetoric 
into  a  belief  of  his  guilt.  For  my  own  part,  I 
pretend  to  no  mastery  over  the  passions,  or 
other  talent  of  the  eort ;  and  did  1  even  imagine 
I  were  possessed  of  such,  I  slionld  think  myaelf 
■at  warranted  to  use  it  on  an  oceaaion  like  this. 
The  present  caae  is  a  case  of  blood,  where  the 
eraaments  of  apoecb,  and  the  arts  of  rhetoric, 
to  inflame  the  passions,  and  blind  the  reason, 
however  justifiable  they  may  be  in  a  piiaoBer 
00  bis  defence,  are  certainly  not  candid  or  nl- 
lowable  on  the  part  of  the  proeecuUon.  The 
single  question  in  the  ease  is  of  mere  fact,  to 
wit,  whether  the  prisooer  coromitled  tlie  mur- 
der f  And  therefore  I  have  confined  mjraelf  to 
aoch  reasonings  and  arguments  6nly,  as  1 
thought  conduced  to  the  better  finding  out  the 
naked  tmth  of  that ;  and  can  truly  say,  1  have 
urged  uotbing  to  your  consciences,  which  did 
not  seem  right  and  just  to  m?  own.     For, 

1  should  tliink  the  offering  to  mislead  or 
abuse  yours,  were  doing  my  own  the  greateat 
injury.  ^ 

You  will  therefore,  ffentleroen,  oaosider  the 
whole  toj^reUier ;  and  if,  upon  the  whole,  you 
helieve  la  your  consciences  the  prisoner  did 
not  commit  this  murder,  God  Alm^hty  forbid 
▼00  should  condemn  him  ;  and  if  yon  believe 
10  your  consciences  be  did  commit  it,  Ood 
Almighty  forbid  you  should  acquit  him. 

Mr.  Kerr,  May  it  please  yoar  booomv; 
Mr.  Solicitor,  in  his  reply,  has  so  fully  ^mswer- 
ed  every  objection  of  the  |Nrisoner,  that  it  were 
needless  to  trouble  your  honours  further  on 
thb  occasion.  I  shall  only  beg  leave  to  ob- 
aerve  one  thing  which  has  been  omitted  by 
Mr.  Solicitor,  and  that  is,  that  the  cases  whidi 
have  been  quoted  by  the  prisoner,  I  will  van* 
turn  to  afllrm,  ore  net  m  my  book  of  ootlM- 


rity  BOW  tstaol  i  ao 

to  believe  they  ore 
Bioking. 


Untl  om  nolyiBdiofd 
of  Mr.  Fryo'a  owa 


Ur^Pmi^lemi.  GaotloaMo  of  tho  Javy,  tMs 
trial  fiaa  taken  op  a  gvaot  daol  of  tioao,  aori 
bean  atteoded  with  a  vumMt  ^ 
1  shall  therefore,  aa  briefly  aa 
op  tlie  evidowe,  aod  nsako  aooh~ 
as  occur  to  aw,  with  aa  OMeh  pstspisoity  oo  I 
am  able. 

Tho  first  wilBem  prodoaed  by  tfao  oovomI 
for  the  king,  woa  Mr.  Coraw,  wfm  ooyo^  ibot 
at  the  aale  of  the  estate  called  BridgwotorM, 
oo  the  7th  of  Novambor  last,  tho  pnaaaor  oad 
tho  docoaaad  being  praoeot,  ho  haord  Ibo  pia- 
aooarsay  tothodeceaasd,  Thot  ko  oapMavl  to 
ho  treated  Nke  a  grotlsBion,  or  wooda  to  that 
ciPMt.  jLiieae  woros,  the  ooaoosa  ooyo^^spsitt 
apoke,  ho  bekovea,  io  onawor  to  oomatBiog  tiM 
decoaaed  had  said  la  the  prisoner,  which  Cte 
witness  did  not  hear. 

The  aeit  witacaa  ia  Mr.  TbooMui  MWa,  srho 
waa  also  present  at  tho  sale  of  Bridgwotor*a 
estate.  He  says,  that  the  prisooer  ohfooaai  io 
the  oooditions  of  sale,  and  that  the  dooaosid 
(apprehensive  that  he  dkl  it  with  tMsn  to  ptv- 
tract  the  thne  till  aun-set,  after  which  tho  oo* 
tate  oouUI  not  be  add  on  that  day)  aaid  Io  tiio 
prisoner,  Mr.  Barhot,  tho  eondinoBO  of  oolo 
aro  very  fair,  why  will  yoo  cavil  ahaotttmoif 
To  which  tho  prisooer  replied,  i  evpeet  to  ko 
treoted  like  a  gentleman,  or  worda  like  tkaoo : 
thot  to  thia  the  deceaaed  made  no  other  OBowor, 
than  that  he  ahould  always  treat  bim  ood  oN 
mankind  aa  aook.  This  witness  sayo  aloo, 
thot  the  prisooer^  whole  behavioor  appeal od 
Io  he  calculated  to  delay  the  sale.  Ho  aaja 
lao,  that  he  verily  ^helievea  the  priaooor  and 
tho  deceased  oover  'saw. each  other  hwm  tko 
day  of  the  sale,  till  that  of  the  osorder;  Ibr 
that  he  either  saw  the  deceaaed,  or  haord 
from  him,  every  day  after  the  sale,  UU  he  woo 
killed;  but  he  does  not  know  whether  thojr 
had  any  other  convcvaation  the  day  of  tho  ado  ; 
for  he  left  them  together  io  the  room  whom 
the  estate  was  sold.  Yoo  will  observe,  gvw-* 
tiemen,  that  the  teatimony  of  Mr.  Corew  and 
Mr.  Mills  corroborate  each  other. 

The  neat  witness  is  Mr.  Armour,  who  ooyn, 
that  between  the  Sd  and  tho  7th  of  Novombor 
last,  he  WIS  in  company  with  the  jpriaooer  at 
Mr.  Coostantine^  door,  aod  heardf  him  aay, 
that  Mr.  Milla  had  treated  him  in  each  a 
manner  aa  ouffht  never  to  be  forgiven.  Mr. 
Armour  indeed  says,  that  tho  prisooer  did  not 
particnlariy  mention  which  of  the  Millsea  it 
waa  that  had  treated  him  thus ;  hot  bo  under- 
stood that  it  was  the  deceased  ho  meant  I 
wouhi  make  one  skort  remark  here.  The  pri- 
aoner  himself  haa  dechu-ed  he  nover  had  any 
difference  with  either  Mr.  Thomaa  MiHa,  or 
Mr.  William  Mills  i  and  as  there  waa  no  other 
man  of  the  name  of  Mitb  in  thia  ishind  but  tho 
deceaaed,  you  will  judge  from  the  event,  who 
it  waa  the  priaooer  BMant  in  that  oaBToreation 
with  Mr.  Armour. 
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The  next  whiMtt  thftt  is  cilled  ob  ttie  ptr  t  of 
ibecnHrn  m  Patience  Dttnel :  She  telle  yeu, 
that  fm  the  king's  birth- day  ehe  taw  tlie  pri- 
aoner  standiDff  tmiler  the  gallery  at  M*Cab^*8 
tavern,  talking  la  tav«  peraona  whom  ahe  dees 
not  knoir,  aad  in  paating  by  ahe  heard  hion 
say,  There  waa  a  certain  gentleman  in  this 
island,  ttiaft  within  a  fortnight  be  would  either 
kill  or  be  killed  by.  '  8m  is  very  positive 
that  it  was  on  the  kia^s  biitb-day  she  saw  the 
prisoner,  and  heard  bias  aay  theae  worde,  from 
two  oirennstanees ;  the  first.  That  Mrs.  M'Ca- 
b6o  sent  for  her  that  day  to  assist  in  providing 
an  entettaimneol  for  the  lieutenant-general 
aad  hia  eonpaay ;  and  the  other,  That  ahe 
heard  &  great  omoy  guna  fired.  The  king's 
birth- day,  yoo  all  remember,  (1  suppose)  was 
eolebraled  on  the  10th  of  Novemer.  Now, 
if  you  will  compare  what  the  pnsoner  said  to 
Mr.  Armour  before  the  7th,  hw  behaviour  lo 
the  deceased  upon  the  7th,  and  the  deelaratioo 
he  made  on  the  10th,  in  the  hearing  of  Fatienee 
Dorset,  i  think  there  ia  too  mndi  reason  lo 
imagine  it  was  Ibe  deeeaeed  he  meaal,  when 
Iwdirew  ottt  that  menace. 

Dr.  Jamea  Webbe  ia  then  called.  Before 
this  gentleasan  was  exaaMsed,^  I  confess,  1 
expected  he  would  have  fully  proved  the  laet 
upon  the  prisoner ;  for,  from  this  ckise  connec- 
tion and  intimacy  between  tiiem,  I  thought  It 
highly  probable  he  BMgbt  have  known  aoono- 
thmg,  if  not  the  Wt^ik  of  this  matter.  And 
ftom  the  character  of  the  doctor^  liis  educa- 
tion, and  rank  in  life,  1  took  it  for  granted  be 
woeikf  have  candidly  and  ingenuously  related 
all  tliat  he  knew  concerning  thia  uuMppy  af- 
fiur.  But,  I  own,  I  was  no  less  surprised  tlian 
concerned,  to  find  that  every  tbiag  which  came 
from  him,  lending  to  bring  this  matter  to  light, 
was  extorted  with  seeming  vioience  ;  and  that 
be  readily  told  all  thai  he  thought  would  ob- 
acure  and  hide  the  fad.  tie  says.  That  be 
haakaownthe  prisoner  between  ibur  and  five 
years ;  that  he  has  trequeqlly  employed  him 
as  an  attorney  ;  and  that  he  lives  in  great  ia- 
timacy  with  him.  That  he  was  present  at  the 
sale  of  Bridgwater's  estate  on  the  7th  of  No- 
vember last,  where  the  deceased  and  the  pri- 
soner also  were ;  that  the  estate  then  belonged 
to  himaelf,  and  waa  aokl  for  his  debts.  lie 
does  not  know  what  were  thecooditiona  of  sale; 
but  he  remembers  to  have  beard  the  prisoner 
say.  We  will  be  bound  as  far  as  by  law  we  cau 
be  bound.  He  dues  not  recollect  any  other 
^  words  passing  at  the  sale,  only  bearing  t!he 
^  deceased  say  to  the  prisoner,  Let  us  have  no 
ochool- boy's  play,  or  aomething  to  that  efieet. 
He  did  not  bear  the  prisoner  make  any  answer 
to  this  ;  for  he  was  at  that  time,  be  says,  ao 
distracted  and  eeefuaed  at  having  his  estate 
sold,  that  he  gave  very  little  attention  lo  what 
passed.  He  tells  you,  that  the  orisoner,  at  his 
request,  purchased  the  estate  lor  him.  This 
really  aeems  strange  and  unaAOOuntable,  that 
a  man  whose  estate  waa  then  selling,  and 
who  bad  procured  a  liriend  to  purchase  it  for 
him,  should  be  so  isatlentive^  at  Mt  to  rt- 


oolloct  what  the  conditions  of  sale  were;  and 
it  ia  as  extraordinary,  that  a  mao  should  buy 
an  estate  without  knowing'  on  what  conditiona. 
He  aavs,  he  does  not  know  bow  loi^  the  do- 
ceased  stayed  at  Nevia  after  the  aaie,  or  whether 
thelMriaoner  ever  saw  him  alter.  That  the  day 
afler  the  sale  he  saw  the  pnoooer,  but  does  not 
recollect  that  any  conversation  passed  betwoott 
them  on  the  buslnesa  of  tbe  preceding  day,  or 
that  the  name  of  tbe  deceased  waa  OMntionod 
by  tbe  pdaoner.  Tbia  ia  very  amasing,  that  A 
man,  in  an  afiair  so  near  his  heart,  wA  which 
had  thrown  him  into  such  coofuaioii  and  die- 
traction  of  mind,  abould  not  tbe  next  4ay,  on 
seeing  hia  friend  who  purchased  hia  ettata  for 
him,  make  some  eoauiry  about  the  evoni  of 
the  preceding  day.  Bol  this  geotleman'a  me- 
mory is  fotally  treacherous  to  him ;  for  he.  In 
almost  the  same  breath,  says,  he  thought  tbe 
terms  of  sale  too  hard,  and  advised  the  priaooor 
not  to  sign  them.  From  hence  it  plainly  ap- 
pears, that  Dr.  Webbe  waa  well  aei|ttawiMl 
with  the  conditiooa  of  aale^  and  nual  have  had 
some  confersation  with  the  prisoner  about 
them,  or  he  could  not  have  thought  them  bard, 
Dor  have  adviacd  the  priaoner  oot  to  aign  then. 
He  lolls  yon,  that  tbe  priaoaer  came  to  hia 
honaa  ou  the  16th  of  November,  and  stayed 
there  till  the  18th,  on  which  day  they  dmod 
UigMher  at  Jacob  Sannders's,  and  executed  a 
bfwd  of  indemnity  to  Sanndera,  for  having  in- 
doTMd  the  prisoner's  bills  for  the  deposit  w  the 
purchaae-mooey  of  the  estate;  that  fron 
thence,  in  tlie  evening,  ho  weut  with  the  pri- 
aoner  lo  O'DonoeH'a  lavem,  where  Ibe  priionor 
aat  down  to  write ;.  that  tbe  priseiier  desired 
him  to  get  three  witnesecu  to  attest  the  paper 
he  was  writing  ;  and  that  he  did  procure  throe 
witnesses,  which  were  Pelts,  O^Donnell,  and 
Springett,  in  whose  presence  the  prisoner  exe- 
cuted the  paper  he  waa  writing  ;<  and  imme- 
diately after  deliveied  it  to  bim  (Webbe).  He 
tells  yoo,  that  he  neither  read  the  paper  white 
the  prisoner  waa  writing  it,  nor  since  it  has  Imco 
in  hie  own  custody :  and  tiist  be  is  quite  igno- 
rsut  of  the  contents  of  it.  In  this  he  is  mani- 
foatly  eontradided  by  his  own  deposition  whidi 
yonliaye  heard  read,  and  which,  as  has  been 
prosed  to  yoo,  waa  taken  before  judge  Heiberl, 
at  Nevis.  lu  that  depoailion  he  awears,  that 
the  prisoner  made  bis  will  at  O'Donnell's  oo 
tbe  lath  of  November  in  the  evening,  and  de- 
ttvered  it  to  him  (Webbe,)  informing  biaa  at 
the  sanw  time  that  he  had  made  him  a  legatee 
in  it.  He  tells  you,  that  after  this  paper  (for 
he  will  not  now  call  it  a  wiU,  though  it  baa 
been  fnlly  proved  he  knowa  it  to  beau)  was  exe- 
cuted and  delivered  to  him  by  the  priaaner, 
they  both  went  home  together  to  this  witosaaHi 
bouae ;  that  the  prisoner  at  about  nine  o'ofook 
went  to  bed ;  thet  having  occaaion  to  get  up  at 
about  one  o'clock,  aa  be  was  paasing  throogh 
the  haN,  tbe  priaoner  called  to  him,  and  naked 
him  what  o'ck>ck  it  waa  ;  but  that  he  did  not 
aee  the  prisoner  from  the  tiase  be  went  to  bed, 
till  tbe  next  morning,  at  about  nme  o^ctook,  kn 
ttwldni  riding  ap  to  Iha  imiaa  an  oat  af  hfo 
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Thai  ofjokn  Barbut^ 


[I90S 


(Webbe*8)  horsc9,  atteoded  alto  by  his  ne^pro 
boy  Pope ;  that  he  had  on  a  white  coat,  a  dark- 
coloiireit  waistcoat,  and  a  silver- laceil  hat ;  that 
he  did  not  ask  the  prisoner,  nor  does  be  know, 
where  he  had  been  ;  bat  thinks  there  was  time 
enough,  from  the  hoar  he  spoke  to  him  the 
night  berore,  till  the  next  momiD^  that  he 


him  ridioff  ap,  to  hare  been  at  Ht.  Christo- 
pher's and  back  again ;  that  he  knew  nothinf 
of  the  prisoner's  takingf  his  horse  and  boy,  but 
that  it  was  Tery  customary  for  him  to  take 
them  whenever  he  wanted  them,  without 
asking  his  leave.  He  remembers  the  nrisoner 
having  a  red  trunk,  which  he  brougiit  from 
Mrs.  Dasent's,  on  the  16tb  of  November ;  that 
he  did  see  the  prisoner's  boy  Nero  bring  a 
red  trunk  to  his  house  the  morning  of  the 
19th,  at  the  same  time  that  the  prisoner  was 
riding  up  to  his  house  ;  but  he  does  not  know 
whether  that  trunk  was  the  same  the  prisoner 
brought  from  Mrs.  Daseut's  on  the  16th,  or 
whether  the  trunk  now  produced  to  him  is  the 
same.  He  tells  you,  that  on  the  Ikindav  before 
the  murder,  the  prisoner  and  he  were  firing  at 
•  mark  with  a  pair  of  pistols  that  behmged  to 
Mrs.  Dasent ;  that  Mrs.  Dasent,  on  missing  a 
jMiir  of  her  pistols,  sent  to  him,  to  desire  he 
would  come  to  her  house ;  that  he  did  go  and 
assist  her  in  searching  for  the  pistols ;  that  be 
found  them  under  the  bed  in  a  pair  of  h^rfster 
■caps;  but  he  knew  not  of  their  being  in  that 
place,  nor  who  put  them  there:  That  at  the 
time  ho  was  searching  for  the  pistols  in  the 
chamber,  he  observe«l  a  red  trunk,  which  he 
believes  belonged  to  the  nrisoner,  and  which  he 
saw  openefl  afterwards  by  judge  Herbert ;  in 
which  were  found,  he  says,  a  coat,  waistcoat, 
and  some  linen,  which  were  moist;  that  he 
cannot  tell  whether  the  clothes  found  in  the 
trunk  were  the  same  the  prisoner  had  on  the 
19th  in  the  morning,  when  be  rode  up  to  his 
house ;  that  he  believes  the  trunk  and  clothes 
now  produced  to  him,  are  the  same  which  he 
•  saw  at  Mrs.  Dasent*8  the  morning  af^er  the 
murder.  He  tells  you,  that  on  the  19th,  the 
prisoner  dined  at  Mr.  George  Webbe's  senior, 
and  he  himself  dined  at  Mr.  Mayuard's ;  that 
in  the  afternoon,  while  he  was  at  Mr.  May- 
nard*8,  a  negro  came  to  him,  and  told  him  the 
prisoner  had  kille«l  the  deceased  ;  that  he  went 
soon  after  to  Mr.  Symmonds^s;  that  he  did 
not  mention  there  what  the  ne<rro  had  told  him, 
though  he  had  a  very  good  opportunity  to  do 
it ;  for  while  be  was  thei«,  he  says,  Mr.  8ym- 
munds  received  a  letter,  giving  an  account  of 
the  prisoner's  having  killed  the  deceased  ;  that 
he  himself  also  received  a  note  from  the  pri- 
soner, pressing  him  to  come  immediately  to 
him  at  John  Herbert's  ;  that  be  did  not  men- 
lion  at  Blr.  Svmmonds's,  having  received  such 
a  note  from  the  prisoner,  though  he  heard  Mr. 
Nymroonds  say,  he  would  go  and  assist  the 
posse  in  pursuit  of  him  ;  that  he  went  imme- 
diately after  to  John  Herbert's,  n  here  he  found 
the  prisoner  drinking  tea ;  that  the  prisoner 
immediately  took  him  out  into  the  necessary- 
house,  and  asked  him  if  be  bad  heard  the  re- 


port of  his  having  killed  Mr.  Mills ;  that  be 
answered,  Yes ;  that  the  prisoner  replied,  ha 
should  not  fly  for  it,  Ibr  be  knew  nolbrag  of  it. 
He  tells  you,  that  this  waa  all  the  eon? emtioa 
that  passed  between  them  at  that  time ;  tlMt 
while  they  were  in  the  naoesaarv-hoima.  the 
offioera  of  justice  apprehended  the  prioancr; 
that  the  pnsoner  look  him  aside  in  Mr.  Her- 
bert's ball,  after  he  waa  appreliended,  ami  de- 
sired him  to  ^  ten  pistoles  from  hia  uaele 
Webbe  fbr  him ;  that  he  saw  the  prianner 
while  he  waa  in  gaol  at  Nevia ;  that  ail  the 
convenation  he  bad  with  him  there  was, 
desiring  him  to  make  over  Bridgwaler'a  anate 
to  him.  He  tells  yon,  that  he  nevnr  knew 
that  the  prisoner  had  any  resentment  agalnat 
the  deeeased ;  that  be  knew  nothing  of  Ua 
boy  Pope's  having  been  at  Bridgwater's  estate 
the  nignt  before  the  murder ;  that  be  did  not 
send  Pope  ont  any  where  that  night,  and  did 
not  know  that  he  was  gone  out ;  that  be  him  * 
self  waa  not  sent  for  by  any  of  bis  patients  that 
night ;  and  that  it  waa  so  boisterous  a  night, 
as  he  sbonhi  not  have  gone  out  in  for  plensurs. 

Upon  the  whole  of  Dr.  Webbe'a  evidence, 
bb  inclination  to  serve  the  prisoner  very  plainly 
appears:  bat  from  bis  wantof  candonr  and  in- 
genuity, from  the  many  prevaricationa  he  has 
been  guilty  of,  and  llie  manifest  contradiction 
between  his  deposition  at  Nevis,  and  hia  eaa- 
mination  on  the  trial,  bb  evidence,  inalead  ef 
answering  the  intention  of  his  giving  it,  serves 
rather  to  fix  a  strong  suspicion  of  guilt  on  the 
prtsnner. 

Mr.  O'Oonnell,  who  was  tlie  next  witness, 
says,  that  the  prisoner  and  Dr.  Webbe  came  to 
bis  house  between  seven  snd  eight  o'clock  in 
the  evening  on  the  18th  of  November;  that 
the  iirisooer  called  for  pen,  ink,  ami  paper,  and 
sat  uown  to  write ;  tbst  while  he  was  writing, 
he  called  Dr.  Webbe  to  him  several  times,  and 
they  spoke  togfether  in  a  low  voice ;  that  Dr. 
Webbe  looked  over  the  prisoner  frequently 
while  he  was  writing ;  that  as  soon  as  the  pri- 
soner had  finished  what  he  was  writing,  he 
went  with  Dr.  Webbe  into  an  inner  room  ;  that 
after  some  little  time  Dr.  Webbe  returned,  and 
ilesired  him,  with  Potts  and  Hpringett,  to  go  in 
and  witness  s  papt*r ;  that  the  prisoner  did  exe- 
cute a  paper  in  the  presence  of  Polts,  Springelt, 
and  this  witness ;  that  he  knows  not  what  the 
paper  was,  but  believes  it  was  a  will,  because 
there  were  three  witnesses  to  it ;  that  the  pri- 
soner, after  he  had  signed  the  paper,  put  his 
thumb  on  the  seal,  and  pronounced  some  words, 
but  so  inarticulately,  that  he  could  not  distin- 
giiish  what  he  said ;  that  the  prisoner  covered 
with  his  band  the  place  where  the  attestation 
is  usually  written,  so  that  he  could  not  see  it. 
He  tells  you,  that  as  soon  as  the  prisoner  had 
executed  this  paper,  he  delivcrcKi  it  to  Dr. 
Webbe. 

Charles  Potts  is  then  called.  He  says,  that 
on  the  18th  of  November  last,  being  at  O'Don- 
nell's  in  the  evening,  somebody  called  to  him, 
and  told  him  he  was  wsntrd  in  the  inner  room ; 
that  he  went  in,  and  the  prisoner  desired  him 
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to  wHoess  IB  instrament  of  writiB|^ ;  that  be, 
together  with  ODonnell  ami  Spnng^ett,  did 
witoesa  a  paper,  to  vihtch  he  aaw  the  prisoner 
sigrn  his  name ;  that  the  priaoner  put  bit  thomb 
on  the  seal,  and  took  it  off  again,  but  does  not 
recollcci  that  be  heard  him  say  an^  thing ; 
that  he  took  the  inatniment  of  writuigtobe 
some  deed  to  secure  Jacob  Saunders,  because 
he  met  the  prisoner  and  Dr.  Webbe  coming 
irom  Saunders's  that  day.  I  cannot  help  ob- 
serving, that  this  is  a  very  weak  reason  for 
supposing  it  to  be  a  deed  to  secure  Saunders ; 
for  bad  it  been  really  so,  there  could  be  no  ne- 
cessity for  keeping  it  such  a  profound  secret ; 
and,  in  the  next  place,  it  is  very  natural  to  sup- 
pose, they  wonid  have  executed  any  deed  of 
that  kind  at  Saunders's  house,  when  they  exe- 
cuted the  bond  of  indemnity  to  him.  He  tells 
you,  that  he  never  knew  that  the  prisoner  had 
any  resentment  against  the  deceased,  but  that, 
•n  the  contrary,  he  has  heard  him  often  express 
great  regard  tor  him. 

The  next  witness  that  is  called  is  Thomas 
Hobson.  He  tells  you,  that  on  Saturday  night, 
the  night  before  be  beard  the  deceased  was 
murdered.  Dr.  Webbe's  boy  Pope  came  with  a 
horse  of  his  master's  at  midnight,  to  the  house 
where  he  (Hobson)  lives,  on  Bridgwater's 
estate,  and  said  he  had  been  round  the  island 
looking  for  his  master;  that  Pope  and  the 
horse  were  both  wet ;  that  Pope  put  the  horse 
in  the  stable,  and  stayed  there  all  night.  He 
tells  you,  that  about  eight  o'clock  the  next 
morning  (which  was  the  day  on  which  he  heard 
ot'the  murder)  he  saw  a  little  man  coming  up 
to  the  house  in  a  white  coat,  and  tilver-laoed 
hat ;  that  as  soon  as  he  came  up  to  the  steps, 
he  called  ibr  Pope,  and  ordered  him  to  saddle 
the  horse;  tliat  he  asked  Pope  which  road  he 
should  take ;  that  Pope  shewed  him.  the  short* 
est  way  to  Mr.  Pinoey's,  where  Dr.  Webbe 
lives ;  and  that  he  got  on  horseback,  and  rode 
away-:  he  believea  be  came  from  the  Bay ;  and 
that  his  shoes  were  wet.  He  tells  you,  that 
the  priaoner  at  the  bar  is  the  very  man  who 
came  to  his  bouse  on  the  19th  in  the  morning, 
and  whose  dress  and  person,  with  the  other 
circumsUinces,  he  has  deseribed  to  you. 

Sarah  Hobson,  the  sister  of  Thomas  Holison, 
is  called  next ;  but  as  her  evidence  agrees  in 
every  particular  with  that  of  her  brother,  I 
think  it  is  needless  to  repeat  it  to  you. 

The  next  witness  on  the  part  ofthe  crown  is 
John  M'Kenley.  He  tells  you,  that  between 
four  and  five  o'clock  in  tbe  morning  on  the 
19th  of  November,  as  be  was  lying  on  his  bed, 
Coomv,  a  negro  belonging  to  the  deceased, 
rushed  into  his  chamber,  'and,  in  ^rreat  fwht, 
told  him,  that  his  master  was  fighting  at  Fri* 

Sate-Bay,  with  a  gentleman  from  Nevis ;  that 
e  immediately  got  up,  and  ran  down  to  the 
Bay,  where  Coomy,  being  on  horseback,  had 
got  before  him ;  that  be  found  Coomy  aupport- 
ing  the  deceased ;  that  he  went  up  to  hhn,  and 
took  biild  of  his  hand,  and  spoke  to  him ;  that 
he  made  him  no  answer,  nor  had  no  pulse ; 
that  hfs  found  then  he  was  dead«  though  stUl 


warm,  and  vrts  but  just  expired.  He  tells  you, 
that  on  enquiring  of  Coomy  who  it  was  that  bad 
killed  his  master,  Coomy  told  him  it  was  the 
prisoner,  and  that  he  was  just  gone  off  in  a 
canoe;  that  he  immediately  ran  down  to  the 
tea-side,  and  saw  a  canoe,  with  four  oars  and  a 
paddle,  making  very  faat  from  tbe  ahore,  and 
somebody  in  white  sitting  in  the  stem  of  it,  but 
he  could  not  distinguish  whether  it  was  a  white 
person  or  a  negro ;  that-  the  deceased  had  -  on 
his  great  coat  and  gloves ;  that  his  pistols  were, 
in  the  holsters  on  bis  horse ;  and  his  aword  in 
the  scabbard,  wrapped  in  tbe  belt,  at  some  dis- 
tance from  him. 

The  next  witness  is  William  Johnson.  He 
tells  you,  that  shout  six  o'clock  in  the  luoming, 
on  the  19th  of  November  last,  as  he  was  coming 
down  from  the  Salt-ponds,  he  saw  the  priaoner 
in  a  canoe,  with  four  oars  and  a  sail,  between 
forty  and  fifty  yards  distant  from  him;  that 
the  canoe  seemed  cnmiug  from  Frigate-Bay, 
and  was  rowing  Inwards  Nevis ;  that  the  pri-: 
soner  had  on  a  white  coat,  a  silTer-laced  hat, 
and  a  dark-coloured  waistcoat ;  that  lie  knows 
tbe  prisoner  very  well ;  that  he  could  see  all  the 
way  between  tne  place  where  be  met  the  pri- 
soner, and  Nevis;  and  that  no  other  canoe 
was  in  the  channel,  but  that  in  which  the  pri- 
aoner was.  Tbe  prisoner  and  his  conneel  have 
attempted  to  discredit  the  testimony  of  Johnseo, 
by  saying  he  was  publicly  wbipt  for  pettv  lar- 
ceny at  Montaerrat;  and  that  be  could  9ot 
positively  swear  before  tbe  cnroner'a  inquest, 
that  it  was  tbe  prisoner  he  saw  in  the  canoe. 
But  they  shonM,  to  have  efieded  their  ptirpose, 
have  produced  the  record  of  Johnson's  convic- 
tion, without  which,  a  bare  assertion  of  his 
guilt  ought  to  have  no  weight  with  you.  With 
l^fkn^  to  his  refusing  lo  swear  positively  to  the 
prisoner  before  the  coroner's  inquest,  1  think 
be  swore  as 'every  cantioua  man  ought  to  do, 
that  he  verily  believed  it  waa  tbe  prisoner  bte 
•aw  in  the  capoe  ;  but  after  he  bad,  for  his 
better  recollection,  seen  him  in  gaol,  he  was 
certain,  and  has  now,  as  you  kave  heard, 
positively  sworn  it  was  tbe  prisoner  he  saw  in 
the  canoe.  And  besides,  Mr.  Wilson's  evidence 
does  entirely  acquit  Johnson  of  any  ill  design 
against  tbte  prisoner,  and  does  certainly 
strengthen  his  evidence ;  for  Mr.  Wilsoa 
swears,  that  Johnson  brought  him  a  letter  from 
Montaerrat  the  morningthe  deceased  was  mnr-. 
dered ;  that  having  heard  the  report  of  the 
murder,  he  told  Johnson,  that  the  deceased  waa 
killed  by  the  prisoner ;  at  which  Johnson  ei- 
prened  a  good  deal  of  sorprixe,  and  said,  that 
he  had  met  him  that  mormng  in  a  canoe  going 
to  Nevis.  From  this  circumstance,  I  thinks 
Johnson's  evidence  ought  to  receive  its  futt 
credit. 

Jasper  Thomas,  and  his  son  John  Thoma^ 
are  next  called.  They  both  agree  in  their  evi« 
deuce,  and  tell  you,  that  between  .six  and  seven 
o'clock  in  the  morning,  on  the  19th  of  No- 
vember last,  they  saw  a  canoe  belonging  to 
John  Cribbe  land  under  the  manchiooeal  treeSf 
just  under  Lowland- Church,  at.  Nevis;    that 
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M  ■ooB  M  the  canoe  aimtk  the  abora^  Ihe  pri- 
sonar  iompad  out  of  it ;  that  a  littla  jdlow 
uayro  boy  jumped  oat  at  the  faroa  time,  with  a 
aanili  red  irank  on  hia  bead,  aud  want  towarda 
tiMtowB ;  that  ilulburd'a  Peter,  and  Da? erade'a 
Joa,  waia  in  the  eano« ;  that  the  |iriaoocr  had 
OB  a  whitiab  eoat,  and  a  silter^laeod  hat ;  that 
they  saw  the  aanae  above  1,600  yards  befon; 
ahacanse  to  land ;  that  she  waa  under  asil,  and 
did  not  strike  sail  till  she  landed  ;  and  that  she 
aeemed  cominff  frona  tlie  Sah-poads. 

William  White  is  then  called.  Hetelbjfou, 
that  on  the  lOtb  of  N<»vember  in  the  nomiog, 
as  he  wss  at  work  at  Mr.  Woodley*s  estate,  be 
^w  a  little  roan  in  a  brown  coat  and  a  lacetl 
bat,  whom  be  knew  to  be  the  priaooer,  walkinir 
up  the  road  that  lestls  to  Brklgwater*s  estate; 
that  be  believes  he  came  from  the  Bay ;  that 
he  knows  tho  prisoner  very  well,  and  is  certain 
ha  is  the  paraan  be  saw. 

The  next  witnesa  is  Mr.  Bridgwater,  who 
telb  you,  that  between  nine  and  ten  o'clock  in 
the  momini^,  on  the  19ili  of  November,  be  saw 
the  prisoner,  on  a  sorrel  horse  beloo^^inif  to  Dr. 
Webbe,  goio^  the  nearest  way  to  Dr.  Webbe'a 
house ;  that  on  the  same  day  in  the  afternoon  be 
want  to  Mr.  8ymmoodii*s ;  that  while  he  waa 
there,  Dr.  Webbe  came  in ;  that  preaeatly 
after,  Mr.  Symmonds  received  a  letter,  giving 
him  an  aooaunt  of  the  prisoner's  bav  ing  lulled 
the  deceased ;  that  as  soon  as  Mr.  8? mmonds 
UMntioned  it.  Dr.  Webbe  changed  counte- 
nance, and  aaid  that  the  prisoner  bstf  Iain  al 
bis  house  the  night  before ;  that  Mr.  8ym- 
mooils  asked  Dr.  Webbe  if  be  bad  seen  the 
prisoner  that  morning ;  that  Dr.  Webbe  said 
be  had  not  aeen  him  since  the  night  before ;  at 
which  this  witneas  expressed  a  good  deal  of 
aurprize,  and  said  be  had  seen  the  urisoner  that 
morning  riding  towards  his  (Webbe's)  boose, 
on  one  of  his  horses ;  that  to  thia  Webbe  made 
BO  answer,  but,  in  about  fire  minutes  went 
away,  and  said  be  was  going  up  toitards  the 
mountain. 

John  Cribbe  is  then  called,  who  UiWa  yon, 
that  ou  die  Friday  before  the  deaeased  was 
ki  leil,  the  prisoner  hired  bis  canoe  tu  carry 
some  letters  to  St  Kitt's ;  that  she  returned  the 
next  day  in  the  afternoon,  and  tlie  necrues  that 
belonged  to  her  took  her  (as  he  thought)  to  go 
a  ftsbing ;  tliat  he  did  not  sen  them  again  till 
about  eight  o'clock  the  next  raomiog,  wbicli 
waa  the  day  he  heard  the  deceased  was  killed  ; 
that  ha  went  to  Peter,  one  of  the  negroes  be- 
hmging  to  the  canoe,  and  asked  him,  What 
Ivck  ?  (supposing  ha  had  been  fiabing ;)  tfast 
Peter  answered  him,  Paor  luck  I  and  aeemed 
very  melancholy  and  thoughtfiil ;  that  npon 
enquiring  the  reason  of  it,  Peter  told  him  he 
bad  been  to  St.  Kill's  with  Mr.  Barbot,  who, 
be  was  afraid,  bad  done  a  great  deal  of  mischief, 
for  he  believed  be  had  killed  Mr.  Mills.  He 
tells  you,  it  was  ab(»ut  ten  o'clock  in  the  morn- 
ing when  he  had  this  conversation  with  Peter ; 
that  at  that  time  he  had  not  heard,  either  by 
common  report,  or  otherwise  than  from  Peter, 
of  the  death  of  the  deceased  i  and  iu'Jeed  from 


the  avidanoo  af  Quln,  wbieb  lamsdiaitly  M- 
lowa,  be  cotttd  not  have  beard  it  firam  ceimaB 
report ;  far  Qain  Sells  voa,  he  waa  Ihe  first 
that  carried  the  newa  ta  Nevis,  and  that  he  dki 
not  arrive  thara  till  elevan  o'clock.  Thia 
makes  it  highly  prsbabje,  that  what  Pelar  said 
wsH  loo  tme. 

Mrs.  Daaeat  is  then  called.  She  leHa  yon, 
that  OB  the  lOtb  of  Novaasher  laat,  hearing  that 
tlie  inagaxina  waa  braken  open,  and  m  the 
iBBrder  of  the  deceased,  she  ardared  all  the 
arms  in  her  boose  to  ba  searched  lar ;  tbat 
mivsing  a  pair  of  pietsls,  alie  sent  to  Dr.  Webbe, 
whii  came  to  her,  and  after  searching  a  good 
while,  at  last  found  the  pisUda  under  the  bad ; 
that  the  prisoner's  trunk  was  m  tbarooas  where 
the  pistols  were  found ,  hot  she  knew  not  of  iffs 
being  there  'till  that  day,  nor  how  il  eamc 
there ;  tliat  she  saw  the  trunk  opened,  in  which 
were  found  a  brovia  waistcoat  and  a  pair  of 
black  breeches,  which  alie  belie vca  belaaged  to 
the  prisoner ;  that  she  believes  the  tmnk  and 
olotbes  now  produced  to  her,  are  the  aansa  she 
saw  onened  at  her  house  by  judge  Herbert. 

Judge  Herbert,  who  ia  the  next  witnesa,  icUa 

Son,  that  the  day  after  the  rotirdcr  ha  waat  to 
Ira.  Dasent's.  where  he  saw  the  pisftola»  with 
the  trunk  and  okitbes  which  have  been  prodnced 
to  biffl  ;  that  the  eialhea  were  wet,  aad  ha  be- 
lieveawitb  salt- water;  for,  on  to«diing  the 
waistcoat  with  bis  tongue,  be  found  it  aak. 
He  also  tells  you,  that  being  at  Mr.  Colhouu's, 
wliere  the  body  of  the  deceased  waa  branght  en 
the  day  of  the  murder,  he  searched  the  issckels 
of  the  deceaaad,  and  found  in  bis  breeches 
pockets  three  bulle  A 

Mr.  Pringia  and  Mr.  liaker  sre  tfaao  ealhKi, 
who  tali  you,  that  being  at  Mr.  Colhean'a  on 
tbe  day  the  daaesaed  waa  killed,  they  examined 
his  pistols,  which  they  kiKMv  to  be  the  aame 
tbat  are  bow  prodnced ;  tbat  tbey  eoald  not, 
npon  tbe  nMMt  careful  examination  of  them, 
perceive  tlie  least  stain  of  powder  on  either  of 
them,  except  about  a  grain  or  two,  which  tbey 
supposed  to  bsvebeen  bruised  by  tlie  hammer; 
tbat  tbey  are  coavinced  neither  of  the  psslols 
had  bean  lately  discharged ;  for  Mr.  Baker 
havinnr  put  hia  finger  into  the  barrel,  there 
came  olr  on  it  a  rusty  dirt,  which  be  talla  von 
would  not  have  been  tliere,  if  tlie  pislala  had 
been  lately  Ared  out  of.  Tbey  alao  tdl  yon, 
that  upon  examining  tbe  chithes  of  the  de- 
ceased, they  foand  an  tbe  right  flspof  bis  coat, 
and  the  inside  of  bis  great  coal,  on  the  right 
side,  a  stain  of  dry  powder. 

The  Connael  for  the  Crown,  lo  eorraborata 
sod  support  the  evidenee  of  Patience  Darnel, 
have  produced  Martha  Scoaper,  Msry  8ottoo, 
and  Mary  Cockade,  with  whom  they  ooneluda 
their  evidence.  Tbe  two  last  awear  poaitivdy 
that  the  prisoner  waa  on  this  bland  on  the 
king'i*  birth -day,  and  are  an  very  circnmstan; 
tial  in  tlieir  evidence,  that  I  think  they  cannot 
be  mistaken.  For  Sutton  has  very  particularly 
described  his  dress  to  yoo,  and  Cockade  has 
also  sworn  to  some  particulsr  words  she  heard 
him  say  in  M'Cabve's  tavcta  on  the  king's 
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birtb-day.  The  «yideDce  of  Sooipcr  is  not  so 
positive  as  that  of  Ibe  other  two,  but  it  senres 
to  streDgtheo  and  give  weigbt  to  what  they 
have  aworo. 

The  piisoner,  in  his  defence,  positirely  denies 
his  baviBg  had  any  resentment  against  the  de- 
ceased ;  says,  it  was  rery  easy  for  him  to  have 
made  bis  escape,  if  he  bad  been  guilty  of  the 
crime  laid  to  his  charge,  and  that  it  was  na- 
tural to  suppose  he  would  have  done  so ;  that 
the  firing  the  pistols  the  Sunday  before  the 
mnrder,  was  merely  accidental,  and  to  amuse 
himself;  that  he  was  not. on  this  .island  on  the 
10th  of  November.  He  then  calls  his  wit- 
nesses, the  first  of  which  is  Mrs.  Lowman. 
She  is  posiUve  that  the  prisoner  was  at  her  fa- 
ther's on  the  lOtb  of  November ;  that  in  the 
morning  of  that  day  he  went  with  Daniel  to 
Jlr.  Ottley*8,  and  returned  and  dined  at  her 
father's;  that  on  that  same  day  she  herself 
dined  at  her  brother  Geoi^e  Wellbe's,  in  cora- 
pany  with  Mr.  William  Herbert.  Ju  the  first 
of  these  circumstances  she  is  contradicted  by 
the  evidence  of  Mrs.  Ottley  and  Miss  Anne 
Herbert,  wtio  tell  you,  that  it  was  on  the  9th 
of  November  the  prisoner  and  Daniel  came 
to  Mrs.  Ottley's ;  in  the  other  she  is  also  con- 
tradicted by  William  Herbert,  who  tells  you, 
that  it  was  on  the  9th  of  November  he  dined 
at  young  George  Webbe's,  in  company  with 
Mrs.  Lowman,  and  on  the  10th  he  dioed  at  Mr. 
Cole's ;  so  that  Mrs.  Lowman  must  be  mis- 
taken in  the  day.  Mr.JosiahWebbe,  the  bro- 
ther of  Mrs.  Lowman,  is  next  called.  He  can- 
not swear  positively ;  but  he  believes  the  prisoqer 
was  at  his  father's  on  the  10th  of  November. 
.  John  Cornelius  is  the  next  witness.  He  is 
positive  that  the  prisoner  was  at  old  Mr. 
Webbe'^  on  the  10th  of  November ;  but  the 
contrary  has  been  proved  by  so  many  wit- 
nesses on  the  part  of  the  crown^  supported  with 
such  strong  circumstances,  that  Cornelius  must 
certainly  1^  mistaken  in  the  day. 

Mr.  Julius  was  also  called  upon  by  the  pri- 
soner to  prove  that  Johnson,  one  of  the  wit- 
nesses against  him,  could  not  swear  positively 
to  him  before  the  coroner's  inquest ;  but  the 
observations  I  have  already  made  on  that  part 
of  Johnson's  evidence,  will  be  sufficient,  with- 
out repeating  to  you  that  I  think  Johnson's 
evidence  a  good  one,  and  ought  to  have  its 
proper  weight  with  yon. 

These  are  the  witnesses  produced  by  the  pri- 
soner, that  seem  to  be  any  ways  material  in 
his  favour :  He  has,  indeed,  called  many  others 
to  prove  his  being  at  Nevis  on  the  10th  of  No- 
Tember ;  but  they  have  all  failed  in  this  cir- 
cumstance, which  would  have  been  of  great 
consequence  to  him,  if  he  conld  have  esta- 
blished it ;  as  it  would  have  efiectuaUy  invali- 
dated the  evidence  of  Patience  Dorset,  and  the 
rest,  who  swore  to  his  being  in  this  island  on 
that  day. 

I  have,  as  well  as  I  have  been  able,  ^tie- 
men,  given  you  the  substance  of  the  evidence 
on  bom  sides,  in  which  I  hope  I  have  omitted 
nothing  material. 
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I  most  observe  to  yon,  that  in  cases  of 
murder,  and  the  like  atrocious  crimes,  the  law 
has  relaxed  much  of  its  sev^ty  and  scrunol* 
ousness  in  the  proofs,  and  does  not  so  abso^ 
lutely  require  such  positive  proof  as  in  matters 
of  meum  and  tuum^  where  they  noay  be  had, 
but  in  these  cannot:  For  no  man  who  knows, 
or  even  imagines,  that  his  life  must  answer  for 
the  perpetration  of  a  deed,  will  call  eye-wit- 
nesses to  it ;  but  will,  with  as  much  secrecy  at 
his  invention  can  supply,  execute  his  intention  s 
and  to  admit  none  out  positive  ocular  proof^ 
would  be  r^ecting  all,  and  prodaiming  im« 
punity. 

It  has  been  justly  observed  to  yoa  by  the 
counsel  for  the  crown,  that  the  law,  where  ths 
circumstances  are  so  dosety  connected  and 
linked  together,  as  in  this  case,  and  amount  to 
fully  to  what  is  called  a  vU^enta  pratunq>tio^ 
admits  this  as  full  proof,  and  in  my  opinion, 
more  so  than  any  one  positive  evulence,  whoft 
memory  may  be  deceitful,  or  who  may  poa« 
sibly  be  suliomed ;  but  in  facts  made  appeal 
from  drcumstanoes  which  are  dumb,  we  can* 
not  be  deceived ;  nor  they  fiilsdy  chaige,  or 
partially  excuse. 

The  circumstances  of  this  unfortunate  af« 
fair  hang  so  dosely  together,  that'  they  carry 
too  glaring  a  proof  to  iQmit  of  much  doubt,  bj 
whose  hand  Mr.  Mills  fell. 

Mr.  Armour  declares,  that  he  heard  the  pri- 
soner say,  between  the  Srd  and  7th  of  No* 
vember,  that  Mr.  Mills  had  treated  himcrodly, 
and  in  such  a  manner  as  ouffht  never  to  m 
forffiveu :  The  prisoner  has  acknowledged,  ho 
had  never  any  difierence  with  Messieors  Tho- 
mas  and  William  Mills,  it  then  coukl  have  beeii 
none  but  the  deceased  he  meant :  Though  thia 
the  prisoner  denies,  and  says,  Mr.  Armour  must 
have  misunderstood  him. 

Patience  Dorset  swears,  that  she  beard  thi 

Erisoner  declare,  on  the  10th  of  November,  thai 
e  wonld  dtherkill  or  be  killed  by  a  person  of 
distinction  in  this  island,  in  the  coorse  of  tea 
days.  Mr.  Mills  is  found  dead  in  a  remoto 
part  of  the  bland  on  the  19th,  within  the  timo 
limited;  and  by  the  evidence  now  given  la 
court,  by  the  gentlemen  who  opened  the  body 
before  tne  coroner's  inquest,  it  appears  that  bo 
had  been  killed  by  a  bullet,  or  some  other  sob- 
stance  discharged  from  a  fire-arm.  From  tho 
evidence  of  Armonr  and  Dorset,  a  prepenso 
malice  appears ;  and  a  life  taken  away  through 
such  malice  prepense,  in  the  eye  of  tlie  law  and 
man,  is  deemed  murder  in  the  highest  degree. 
The  prisoner  too,  in  a  precipitate  manner, 
and  in  a  tavern,  the  night  before  Mr.  Mills  waa 
found  dead,  executed  nis  will;  in  hisdefenco 
he  acknowledges  the  deed  executed  at  O'Don- 
nell's  to  have  been  such :  Had  he  not  been 
consdoustbat  he  might  have  ran  some  risk  of 
losing  his  life  the  next  morning,  why  in  such  a 
place,  and  in  such  a  manner,  draw  and  exe- 
cute a  deed  of  so  nice  a  nature,  and  of  sucb 
consequence,  as  his  will  ?  But  the  time,  bj 
Mrs.  Dorset's  evidence,  which  it  appears  he  had 
liikiited  to  his  own  life,  or  a  person's  of  distinc- 
4P 
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lion  in  tbii  ifland,  was  near  expired,  tberefbre 
Bccessar  J  such  a  deed  should  be  executed. 

The  next  morning  Mr.  Mills  is  foand  dead. 
The  prisoner  ia  declared  by  Coomy  to  be  the 
person  by  whose  hand  his  master  feli:  And 
thouffh  by  lair  this  is  not  eridenoe;  yet  by 
Mr.  M*Kenley's  e?idence,  Who  declares  ne saw 
a  person  rowing  in  a  canoe,  from  the  phice 
from  whence  Coomy  had  told  him  the  prisoner 
•mbarked,  describing  his  dress ;  which  person 
is  immediately  after  met  by  Johnson,  who  per- 
ionally  knows  him,  describes  him  to  be  dressed 
in  the  same  manner,  and  declares  that  no  canoe 
was  then  at  sea,  but  the  one  in  which  was  the 
prisoner:  that  he  could  distinctly  see  the 
whole  passage  from  Frigate- Bay,  the  place 
where  Mr.  Hills  then  lay  dead,  to  Nevis, 
Where  the  prisoner  was  seen  to  land  by  Jasper 
Thomas  and  his  son,  who  declare  tnat  they 
saw  the  canoe  coming  from  St.  Christopher's, 
describe  his  dress  to  be  the  same  aa  M*&enley 
mnd  Johnson :  Jasper  is  so  particular  as  to 
aame  two  of  the  negroes  who  rowed  the  canoe, 
one  of  which  (Peter),  aa  appears  from  Cribbe*s 
•vidence,  and  which  strengthens  and  is  strength- 
•oed  by  Coomy's  declaration,  says,  That  he 
had  been  that  morning  to  St.  Kitt's  with  Mr. 
Barbot,  who  he  feared  had  done  a  groit  deal  of 
mischief,  for  he  believed  he  had  killed  Mr. 
Mills.  And  as  this  declaration  of  Peter's  was 
made  to  Cribbe,  before  the  account  of  Mr. 
Mills's  death  had  reached  Nevis,  aa  appears 
from  Quin's  evidence,  who  was  the  express 
tent  up  in  search  of  the  prisoner,  ana  the 
two  slaves  were  four  or  five  leagues  aaunder, 
and  could  not  have  seen  each  other  from  the 
time  of  the.  commission  of  the  fact, ,  to  thb 
declaration  of  Peter's;  this  could  not  have 
been  by  them  concerted,  and  of  itself  carries 
ao  much  weight,  as  to  merit  some  attention. 
Again,  Thomas  Hobson  and  sister  declare, 
that  in  the  morning  of  the  day  on  which  they 
beard  the  account  of  Mr.  Mills^s  death,  they 
iaw  a  little  man,  whom  they  know  to  be  the 
prisoner,  coming  up  from  the  EUy ;  that  he 
came  to  tbeir  house,  and  asked  tor  Dr. 
\¥ebbe's  boy  Pope :  When  the  boy  appeared, 
be  did  not  ask  if  he  had  got  a  horse,  but  or- 
dered him  to  saddle  the  horse:  From  thia 
then  it  is  evident  that  he  knew  the  horse  and 
boy  were  there,  or  he  would  not  have  called 
■0  immediately  for  Pope,  and  ordered  saddling 
the  horse.  Dr.  Webbe  too  proves  that  the 
horse  and  boy  must  have  been  taken  out  of  his 
•table  by  the  prisoner;  for  he  declares,  that 
he  himself  had  not  that  night  been  called  out 
by  any  patient,  nor  had  he  sent  that  boy  on 
any  message.  These  evidences  describe  the 
aaroe  dress  as  the  preceding  ones.  Other 
evidences  have  been  produced  by  the  king's 
counsel,  who  described  the  same  dress,  and 
traced  the  prisoner  to  Dr.  Webbe's  where 
the  doctor  acknowledges  his  arrival,  dressed 
also  in  same  manner,  as  every  other  evidence 
had. 

From  such  a  chain  of  evidences,  who  were 
separated  fton  each  other  in  difeeat  iBlaiidf» 


pcraooi  no  waya  eooaeelad,  and  aa  atact^  tal- 
Iving  with  each  other,  Uttia  room,  aa  t  aaid  be- 
fore, caa  be  left  lo  doubt. 

It  was  essentially  incumbent  on  the  prisooery 
foe  his  own  sake,  to  prove  where  be  was,  firom 
the  time  he  went  lo  bed  at  Dr.  Webbe's  on  the 
18th  of  November  at  night,  to  the  time  he  waa 
seen  to  land  at  Nevis,  on  the  19th  in  the  mom* 
ine ;  but  this  he  has  not  attempted  to  do. 

Lest  yon  should  have  entertained  a  notioBi 
that  the  killing  a  person  in  a  duel  ia  not  mur- 
der in  the  eye  of  the  law,  aa  the  lift  of  each  in 
such  an  encounter  rona  an  equal  risk ;  I  aa- 
aure  yon,  gentlemen,  the  Utw  roakea  no  aoch 
distinction,  even  in  cases  of  fair  dnds.  If  from 
the  evidences  you  are  satisfied,  that  Mr.  Milb 
fell  by  the  hands  of  the  prisoner*  and  that  he 
had  a  malicious  intent,  tne  Utw  makea  it  mor- 
der  aa  much  in  this  ease  as  any  other.*  The 
prisoner  in  his  defence  to  clear  himself,  aaya^ 
fVom  hb  known  and  past  conduct  in  life,  there 
is  no  reason  why  he  should  be  even  aoapeded 
of  enga^ng  in  a  duel :  but  firom  the  evideocca 
of  Meosieura  Pringle  and  Baker,  that  ttw  pia» 
tola  of  the  deceased  had  never  been  discharged, 
or  even  were  they  loaded ;  and  from  hiaaword^ 
belt  being  hackled  round  the  hilt,  and  at  a  dia* 
tance  from  him,  aa  appears  from  M*Kenley*a 
evidence ;  and  from  the  durection  of  the  ball 
or  substance  which  pierced  the  body  of  the 
deceased,  which  entered  so  far  bad^warda,  and 


struck  on  the  opposite  side  to  far  forwards:  and 
of  which  Meaaieora  Hamilton  and  Edwarda  d^ 
clare,  to  the  beat  of  their  knowledge  and  be- 
lief,  Mr.  Mills  died,  and  that  he  oonid  not  have 
received  the  wound  in  a  poature  of  defeooa : 
from  these  cireumstances  it  must  be  lefk  to  yon, 
upon  the  evidences,  to  consider  whether  this  waa 
even  a  fair  duel. 

I  shall  detain  yon,  {[entlemen,  with  hot  one 
more  observation,  which  is,  that  no  person  hot 
the  prisoner  has  been  proved  or  known  to  have 
declared  a  resentment  to  Mr.  Mills,  the  de:* 
ceased ;  no  person  but  the  prisoner  waa  aeeo 
going  from  the  place  where  Mr.  Milla  waa 
found  but  just  expired  ;  and  no  peraon  of  dis- 
tinction in  this  island  killed  but  Mr.  Milla. 

Ail  circumstancea  of  peraons,  time  and  placei 
must  be  well  considered.  It  ia  also  your  duty 
to  wogh  the  evidences  that  have  been  offered 
to  you,  and  to  iodge  from  thence,  whether  the 
prisoner  is  guilty  of  the  murder  wherewith  he 
stands  charged,  or  not  guilty  ;  and  in  ooaai- 
dering  this  matter,  let  me  recommend  to  yoo, 
that  you  divest  yourselves  of  any  impressioQS 
that  may  have  been  made  on  you  from  the  re^ 
hitton  of  this  fact  ont  of  doors,  and  that  yea 
consider  merely  the  evidence  given  yon  bete 
on  the  trial. 

If,  upon  the  whole,  you  believe  in  your  omi* 
sciences,  that  the  prisoner  eommitted  the  Ihcl 
of  which  he  stands  indicted,  yon  will  find  him 
guilty :  but  if,  upon  the  whole,  you  do  not  be« 

*  For  the  law  respecting  homicide  ia  duda^ 
see  East's  Pieaa  ef  the  Orawn»  chap.  5,  is.  li^ 
S4. 54. 
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line  in  your  coiMcicneet  (Imt  ha  eanmitted  iti 
jr«a  ara  W  Snd  bin  doI  gniH;. 

ThcD  the  JWT  withdrew,  utd  in  tboot  half 
■p  hour  ralurDM. 

Ct.  <f  Att.  Oentlenm,  are  jou  all-agreed 
•B  yonr  verdict  F— Jury.   Yea, 

CLcfArr.  WboahallMyflirymir 

Jury.  Our  foremin. 

CI.  of  Arr.  John  BMhol,  bold  up  Ihj 
hand   (which  ho  did}.       Gentlemen  or  the 

J'ary,  look  upon  the  priaoner:  How  My  you, 
I  John  Barbot  OuiJij  of  the  felony  and 
murder  whereof  ha  itanUi  indicted,  or  Not 
Guilty  7— Jary.  Guilty. 

CI.  tfArr.  What  ^r  or  chitleli,  laods  or 
tonement*,  had  he  at  the  time  of  tha  aaid 
Mony  and  murder  committed,  or  at  any  tine 
^ca,  to  your  knowledge? — Jury.  None. 

CI.  tf  Arr.  Hearken  to  your  Terdicl  •■  the 
Court  hath  recorded  it.  You  Hy  (hat  John 
Barbot  ii  guilty  of  the  felony  and  murder 
whereof  he  stands  indicted  ;  and  that  he  had 
not  any  goods  or  ebatieli,  landi  or  tenements, 
■I  the  tieoe  of  the  saiil  felony  and  murder  com- 
mitted, or  at  any  lime  since,  to  your  kaow- 
led)^  ;  and  so  you  lay  ilt. 

Cl.  <^  Arr.  John  Barbot,  hold  up  thy 
band.  You  have  been  Indicted  of  felony  and 
mnrder.  You  hare  been  thereupon  arraigned, 
and  pleaded  thereto  Not  Guilty,  and  for  your 
Irfal  you  hare  put  youraelf  upon  God  and  ^onr 
eonnirv,  which  country  bsTefoundyou  Guilty. 
What  hare  you  now  lo  say  for  yourself,  why 
the  Court  ibouid  not  proceed  lo  gire  Judgment 
oTdealh  upon  von  according  lo  law  i 

Pruoaer.  May  it  please  your  hnaonra,  there 
ra  a  faall  in  Ihe  indictment.  The  fact  is  laid 
to  bare  been  Gommiltnl  at  Frigste-Bay,  in  the 

Erish  of  St.  George  Bsiaelerre,  and  Frigate- 
iTis  in  the  parish  of  Si.  Peter. 

Sol.  Gen.  Hay  it  please  your  honoaTa,-tbe 
priaoner,  admitting  it  were  aane  says,  is  too  late 
■n  bis  eioeptioo.  That  is  a  matter  of  fact,  and 
if  it  had  beet)  material,  (which  it  was  not)  ought 
to  bare  been  shewed  on  eridence ;  but  cannot 
be  made  use  of  in  arrest  of  jui^eot.  How* 
ever,  the  truth  is,  there  is  no  soch  miitabe  a* 
ha  mentions  in  Ihe  indictment ;  for  Frigate- 
Bar  b  actually  in  the  parish  of  St.  George, 
•nd  if  it  were  necessary  we  could  prove  it. 

Pruotttr.  Hay  it  pteue  your  booooia,  I 
hare  nothing  more  to  say. 

Hr.  Prctii^i.  John  Barbot,  yon  hare  been 
indicted  for  the  mnrder  of  Matthew  Hills,  esq. 
and  for  your  trial,  hare  put  yoniaelf  upon  God 
and yonr country :  tbatcountryhaafannd  you 
gnillj. 

You  bare  bad  a  long  and  a  fair  trial.  Yon 
bare  oballeoKed  many  who  were  called  up  a* 
jnroit,  thongb  not  the  whole  number  yon  were 
iBiitled  lo  by  law  ;  so  that  I  may  with  justice 
|iy,  you  have  been  tried  by  •  jury,  to  which 
yon  yourself  had  no  exception. 

I  am  sorry  it  fsiU  lo  my  lot  to  acquaint  you, 
that  I  am  hq  leng^  at  luwrty  19  Mppocf  you 

iMMKCDt. 
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Yoa  are  eouricled  of  a  crime  the  moat  horru) 
and  dreadfal  in  itself:  a  crime  attended  witli 
the  moat  ■ggraratin)^  circumtlancra.  You 
bare  depriTed  the  world  of  one  of  ita  moat 
worthy  and  useful  member* ;  and  rendered 
anhappy  numbers  of  persons,  who  drew  the 
means  of  sobsislence  immediately  from  the 
bounty  and  beoeroleoce  Ol'  the  unfortunate  gcQ- 
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)l  is  bard  to  conceire  what  proroceiioi)  yoa 
could  bsTB  received  from  a  gentlemsn  of  so 
mild  andgeotleadispoeitionasthe  deceased  was, 
lo  indue*  you  to  perpetrate  an  act  so  shocking. 
ButI  would  adrise  you, as  some  kind  of  atone- 
ment for  the  crime  you  have  been  guilty  of,  to 
make  a  full  confessioo  of  the  whole  mailer. 
Let  ne  recommend  to  you  also,  lo  employ  the 
little  time  you  are  likely  to  continue  in  ibia 
world,  in  endeavouring  to  make  your  peace 
with  that  great  God,  whoae  mercy  b  equal  t» 

Sothiag  now  remains  but  to  proiMunce  tlie 
seoteoce  of  the  law  upon  you,  which  is, 

*  That  yon  are  to  be  carried  to  (he  place  from 
'  whence  you  came,  and  from  thence  to  the 
'  place  ot^  execution,  where  you  are  to  be 
*  hanged  by  the  neck  until  you  are  dead:  And 
'  may  God  of  his  toAnile  mwcy  receive  yoor 

The  Prisoner  then  addressed  hinaelf  to  the 
Court  in  Ibis  manner: 

Barbot.  May  it  please  your  honours;  Siooa 
it  no  no  longer  avail  me  to  conceal  the  fact,  I 
will  make  a  frank  cont'easion  of  the  whide. 

That  1  did  kill  Mr.  Hills,  U  most  true.— 
Thsl  I  killed  him  fairly,  is  equally  true — fairly 
according  to  the  notions  of  hnoour  prersiling 
smiwg  men.  From  these  fialse  principles  tf 
honour  I  wsa  induced  lo  engage  in  (he  uubappj 
duel,  which  in  its  consequences  deprived  the 
world  of  so  worthy  a  gentleman,  and  has  in- 
volved me  in  these  unhappy  circumsiaoce*. 
False  1  am  eonrinced  they  are,  notwithatand- 
ing  the  oonnteoance  they  receive  from  the  daily 
prsdiee  of  the  world . 

I  make  no  doubt  but  that  the  words  which 
Mr.  Carew  and  Ur.  Hills  have  sworn,  did  pasa 
between  the  deceased  and  myaelf  at  the  aafe  of 
Bridgwater's  estate,  though  1  canrtot  now  re- 
collect that  they  did.  Bat  tbla  waa  not  the 
cause  of  the  duet 

The  proTocation  I  received  from  Hr.  Hills 
was  this : 

Afler  I  was  declared  the  porohaser  of  iIm 
estate,  I  sat  down  to  draw  the  bill*  of  exchange 
fur  the  depodte.  While  I  was  about  them, 
Mr.  Hills  came  and  looked  over  me,  and  ob- 
serving that  I  had  made  Ihem  payable  at  ninely 
day*  sight,  he  objected  to  them,  and  asked  dm 
if  I  knew  what  1  waa  about,  and  insisted  ok 
having  the  bills  drawn  at  a  shorter  wgbt:  Te 
which  I  answered,  That  I  was  sure  ha  mntf 
know.it  was  usual  for  hill*  of  so  large  a  uzeW 
be  drawn  at  a  long  sight.  I  nld  him  furtbor, 
that  I  apprebendea  ha  bad  ne  r^ht  to  olfiect  W 
thchiUiatal],if  tlw  ntttM  ainxl  w  aw*gt 
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Ihem  as  tbey  wm  drawn.  To  tbia  Mr.  Mills 
replied,  **  Sir,  yoa  are  ao  iiDDertioeot  puppy.'* 
I  took  no  notice  of  this  till  after  I  bad  finished 
the  bills,  and  then  1  took  him  aside,  and  spoke 
to  him  to  this  effect :  That  I  little  expected  to 
receife  such  treatment  from  a  gentleman  of 
his  known  politenesa  and  ffood-brMing ;  diat, 
as  I  was  not  conscioos  of  liafin|^  deserved  it,  I 
desired  he  would  make  me  some  apology  for  it. 
He  replied,  That  he  would  not  make  me  any 
Apology;  bnt  that,  if  I  thought  myself  hi* 
jnred,  ne  was  at  my  serfice  when  properly 
called  upon.  I  made  him  no  answer,  but  im- 
mediately leA  him ;  and,  on  theThorsday  Ibl- 
Bowinff,  I  wrote  bim  a  letter,  telling  him,  that 
since  he  had  done  me  the  honour  to  asmre  me 
he  would  beat  my  service  whenever  1  should  call 
upon  him,  I  expected  be  would  meet  me  by 
dawn  of  day  the  next  morning,  near  Lowlana- 
Church,  armed  with  a  case  of  pistoh  only. 
Mr.  Mills  sent  me  an  answer  to  this ;  an4  there 
were  six  letters  in  all  passed  between  us,  three 
irom  him,  and  three  mm  me,  which  I  do  not 
now  recollect,  for  1  destroyed  them*,  though  I 
believe  I  sbaH  be  able  to  remember  the  snb- 
■tance  of  them.  The  last  1  received  from  him 
was,  that  he  would  meet  me  at  the  time  and 
placeappointed,  which  was  Frigate- Bay.  The 
night  before  the  duel,  I  made  my  will  at  Mr. 
O'Donnell's,  and  delivered  it  to  Dr.  Webbe. 
The  doctor  pot  it  in  his  pocket  without  reading 
it,  and  we  immediately  went  home  to  the  doc- 
tor's boose,  where  I  went  to  bed  soon  after  I 
mrrived.  At  about  one  in  the  morning  1  heard 
the  doctor  up,  and  called  to  him:  He  an- 
swered me,  and  went  out ;  and  as  soon  as  he 
came  in  and  returned  to  bed,  I  got  up,  and 
went  with  Pope  to  the  stable,  and  saddled  one 
of  the  horses,  which  I  immediately  mounted, 
directing  the  boy  to  fiillow  me  \  and  rode  very 
last  'till  I  passed  Mr.  Finney's,  where  I  was 
overtaken  m  a  very  hard  shower  of  rain,  tliat 
wet  me  through  all  my  clothes.  1  rode  with 
all  the  speed  1  could  till  I  came  to  Molton's- 
Bay,  where  I  had  ordered  a  canoe  to  wait  for 

*  The  prisoner,  in  a  conyerfation  he  had 
with  the  publisher,  while  he  was  under  con- 
demnation  in  gaol,  told  bim.  That  he  had  de- 
stroyed the  original  letters  which  paswd  be- 
tween Mr.  Mills  and  himself;  bnt  that  he  had 
preserved  copies  of  them,  which  copies  he  bad 
put  in  a  bottle,  and  buried  in  Mr.  Pinney's 
garden  (where  Dr.  Webl»e  lives)  at  Nevis.  So 
remarkable  a  chvumstance  as  this,  bad  it  been 
true,  one  would  think  could  hardly  have 
escaped  bim  on  his  confemion  in  court.  The 
omission  of  this  circumstance  therefore  very 
iustly  calls  in  Question  the  genuineness  of  the 
letters,  and  inclines  one  too  reasonably  to  be- 
lieFe,  from  that  and  some  other  observations, 
that  the  lettiTs  which  be  has  given  for  those 
that  passed  between  Mr.  Mills  and  himself,  are 
the  effect  of  an  after-thought,  and  were  pro- 
bably I'ormed,  during  his  condemnation  in  gaol, 
and  sent  Up  by  him  with  directions  to  bury  tnem 
•t  Nevia.    Armer  Edition, 
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me.  At  first  1  conld  not  percttve  the  negroes  ; 
but  on  looking  round;  I  saw  them  lying  ondsr 
a  sail.  They  immediately  got  ready,  and  I 
jumped  into  the  canoe,  and  ordered  Pope  lo 
carry  the  horse  to  Bridgwater's  esUte.  Th« 
niglit  was  very  tempestuous,  and  the  caoos  was 
several  times  near  nlling  with  water.  I  bad  n 
pbial  of  rum  with  me,  which  I  had  filled  at  Dr. 
Webbe's,  and  finding  myself  excessive  oold  and 
chilly,  I  drank  a  dram  of  it.  When  I  gM  t* 
Frigate-Bay,  I  jomned  out  of  tbs  canoe,  and 
ordered  my  boy  to  foltow  me  with  my  tnmk,  in 
which  were  my  pistols.  I  then  seated  myssif 
under  a  privet-hedge,  and  sent  my  boy  Is  tin 
entrance  of  the  Basseterre  road,  to  wait  for 
Mr.  Mills's  arrival.  In  the  mean  time  1  mm* 
minol  my  pistols,  and  fresh  primed  sne  of 
them.  1  had  no  sooner  done  this,  than  I  heaid 
the  footsteps  of  a  horse.  I  arose  immediatalT, 
and  saw  Mr.  Mills  riding  fast  up  to  me.  Am 
soon  as  he  came  near,  we  saluted  each  other; 
after  which  he  immediately  alit,  and  took  his 
pistols  out  of  the  holsters,  and  primed  them. 
While  he  was  priming  his  pistow,  his  bocse^ 
head  bcinff  between  me  and  himself,  I  told  him, 
I  had,  as  1  had  wrote  to  him,  broogbt  down  the 
letters  he  had  wrote  me,  and  I  doobted  not  he 
had  likewise  with  him  those  1  had  wrote  him. 
I  then  took  out  the  letters  fttim  my  pocket-book, 
and  offered  them  to  biro :  He  made  me  no  answer, 
but  hastily  ordered  his  boy  to  lead  away  his 
horse,  and  putting  himself  m  a  postore  of  de- 
fence, presented  his  pistol  at  om.  1  gave  his 
letters  then  to  my  boy,  snd  ordered  him,  in 
case  I  should  drop,  to  give  them  to  Mr.  Mills. 
I  immediately  then  presented  my  pistol  at 
him;  which  he  observing,  cried  out.  Slay, 
stay  1  I  instantly  dropped  my  pistol,  and  Mr. 
Mills  said  to  me.  Stay,  let  me  give  the  letters 
to  the  boy ;  which  he  immediately  did ;  and 
then  recovering  his  posture  again,  himself  on 
one  Ride  the  rcMid,  and  I  on  the  other,  we  pre- 
sented onr  pistols  at  each  other.  I  observed 
Mr.  Mills  drew  bis  pistol  near  his  eye,  from 
which  I  imagined  he  was  near-sighted.  AbonI 
four  or  five  seconds  alW  I  h^  presented,  I 
fired;  and  Mr.  Milts  cried,  Sir,  yon  have 
killed  me,  you  have  killed  me,  Sir.  1  was  ex- 
tremely shocked  to  see  him  fall,  and  I  went  nn 
to  him  and  said,  8ir,  I  am  heartily  sorry,  I 

Kray  God  to  bless  you,  but  I  can  stay  no  tonger 
ere.  I  then  ordered  his  boy  to  take  care  of 
bim,  and  imnj^Jiately  went  down  to  the  canoe 
and  jumped  in,  and  ordered  the  negroes  to  row 
as  fast  as  ever  they  could.  I  asked  my  boy, 
when  we  were  in  the  canoe,  whether  Snr. 
Mills's  pistol  had  snapped.  He  told  me  it  had ; 
but  for  ray  own  part,  I  neither  heard  it  snap, 
nor  saw  the  flash. 

The  letters  Mr.  Mills  wrote  me  on  this  un- 
happy occasion  were  extremely  polite ;  and 
those  1  wrote  him  were  in  as  respectful  terms 
as  I  was  master  of.  It  was  BIr.  Mills's  cha- 
racter, his  rank  and  distinctkm  in  life,  that  en- 
gaged me  in  this  unfortunate  business ;  fbr  I 
should  not  have  accepted  a  challflS|pe  ftwm 
any  man  inferior  to  him. 


iffii] 
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For  mysdfi  roy  concera  for  the  uohappy 
fate  1  shall  toon  meel  with  is  little,  cempami 
to  that  1  feel  for  the  sorrow  and  aQiction  it 
will  bring  on  a  tender  parent ;  and  the  grief 
and  anguish  the  consequent  of  this  unfor* 
tnnate  duel  will  occasion  to  an  unhappy  lady, 
when  she  hears  the  shocking  news  of  ner  hus- 
band's death. 

I  must,  in  justice  to  Dr.  Webbe,  acquit  him 
of  any  concern  in  the  matter.  He  is  perfectly 
innocent  of  the  cause  of  my  quarrel  with  Mr. 
Mills ;  neither  did  he  know  any  thing  of  the 
duel,  either  before  or  aAer  it  One  gentleman 
was  acquainted  with  it ;  a  gentleman  whom  I 
asked  to  be  m  v  second ,  which  he  refused.  I  beg 
to  be  excused  mentioning  his  i\ame,  but  he  » 
neither  of  this  island,  nor  of  Ne? is. 

I  am  obliged  to  your  honours  for  the  can- 
dour and  impartiauty  you  hate  shewn  m  the 
course  of  my  trial.  You,  gentlemen  of  the 
jur^,  1  must  acknowledge,  have  acted  like 
upright  honest  men.  Had  I  been  in  your 
place,  I  should  hate  found  the  same  ? erdict 
you  ha? e  done. 

I  hare  nothing  now  to  ask  of  your  honours, 
but  that  yon  would  please  to  allow  me  a  little 
time  to  settle  my  affairs,  and  to  make  my 
peace  with  God. 

To  which  Mr.  President  replied.  To  be  sure, 
you  shall  have  a  proper  time  allowed  you. 


On  Saturday  the  30th  of  January,  1753,  the 
prisoner  was  executed  at  the  town  of  Basse- 
terre, according  to  the  senfence  pronounced 
against  him. 

At  the  place  of  execution  he  deli? ered  the 
following  Paper  to  the  Provost-marshal. 

«  My  friends  and  fellow-subjects  ; 
<*  You  see  me  this  moment  a  dreadful  in- 
stance, how  much  the  human  mind  may  he 
led  away  and  imposed  on  by  false  and  empty 
notions  affecting  reputation  in  the  estimation 
of  weak  and  fallible  men ;  even  so  far  as  to 
commit  the  highest  crimes  in  the  sight  of  God, 
and  daringly  to  violate  all  human  Jaws,  cal- 
culated for  the  good  and  safety  of  society. 
Let  my  example  oe  a  means  to  teach  men  to 
act  more  consistently  with  their  reason ;  and 
let  my  punishment  deter  them  from  the  com- 
mission of  crimes  like  mine.  And  then  my 
death,  and  that  of  the  unhappy  gentleman  who 
fell  by  my  hand,  will,  I  hope,  by  the  benefit 
the  world  will  receive  from  tne  example,  make 
some  amends  to  the  community  lor  tne  loss  of 
two  subjects,  who  might,  had  it  not  been  for  the 
unhappy  fate  which  attended  them,  have  lived 
not  unuseful  members  of  society." 


Mr.  Barbot  was  born  in  London,  where  his 
father,  who  is  a  working  silversmith,  (a  man 
of  some  substance  in  the  world,  and,  as  it  is 
said,  of  a  good  character)  still  lives.  At  about 
iburteen  years  of  age,  be  was  pot  clerk  to  Mr. 
Debport|  an  attorney  inStaplif-iiui  in  LMKkm ; 


with  whom  he  served  a  clerkship  for  the  usual 
term  of  five  years.  Afler  that  time  expired, 
he  came  from  England,  in  the  year  1746, 
in  character  of  clerk  to  a  gentleman  of  the 
profession  of  the  law  in  Antigua.  With  this 
gentleman  he  lived  near  two  years;  and  then, 
having  not  been  very  prudent  in  his  conduct, 
and  having  besides  contracteil  some  debts  then 
to  the  amount  of  S  or  300/.  currency,  he  came 
to  Nevis;  where  he  made  a  ^ery  close  ac& 
quaintance  with  the  family  of  the  Webbes. 
Having  for  some  time  lived  a  very  idle  life 
there ;  and  ffiven  away  and  otherwise  unprofita* 
bly  disposed  of,  a  considerable  part  of  a  small 
cargo  of  goods,  of  about  the  value  of  4  or  500/, 
sterling,  which  his  father  had  sent  him  to  seU, 
and  spent  the  produce  of  the  rest  of  it ;  and 
being  at  length  reduced  to  extreme  necessity, 
he  came,  about  three  years  age,  to  this  island  ; 
where,  by  a  critical  scarcity  of  attomies  at 
law,  he  got  himself  admitted  one  in  the  ordi- 
nary court  of  common  law ;  and  in  the  very 
first  year,  had  such  a  run  of  business  as  to 
enable  him  to  clear  off  what  debts  he  owed  in 
the  West  Indies ;  which  amounted  to  neair 
400/.  currency  ;  and  to  put  a  handsome  sum  <^ 
mooej^  in  his  pocket  besides.  The  first  year  of 
his  being  here,  he  behaved  with  industry  and 
fairness ;  but  soon  aAer,  from  a  natural  dis- 
like to  business,  and  too  great  a  disposition  to 
get  money  by  the  most  likely  means  that  of- 
fered, he  greatly  neglected  bis  clients*  a^irt, 
and  fell  into  a  way  of  buying  up  desperate 
debts ;  which  he  commonly  found  means  sb  to 
torn  and  twist  about,  as  to  make  them  good  in 
the  end  ;  by  getting  still  better  and  better  se- 
curity for  them  every  time  he  sued  for  them, 
and  by  adding  each  time  the  interest  and  costs: 
By  which  means  he  made  them  at  once  hiiger 
and  more  secure.  Thus,  by  the  dissatisfactiotts 
of  many  who  employed  him,  and  some  small 
imputations  he  drew  on  his  character  ;  as  also 
by  persons  of  less  questionable  reputation,  and 
more  industry,  coming  to  practise  as  attomies 
in  the  same  court,  his  practice  was  greatly 
reduced :  And  yet,  by  one  means  or  another,  be 
became  at  length  worth,  as  he  says,  (and,  I  be- 
lieve truly)  stout  800/.  sterling.  His  age,  by 
the  plate  on  his  coffin,  appeared  to  be  but  S3 : 
Though  1  should  think  be  must  have  been 
two  or  three  years  older :  But  of  this  I  have 
no  certainty. 

For  the  rest,  he  had  a  good  school  educalion  ; 
and  knew  Latin,  and  spoke  French,  very  well. 
He  had  made  some  progress  in  the  mathe- 
matics ;  and  knew,  and  was  very  apt  in  figures, 
and  wak  a  tolerable  proficient  in  music.  He 
had  a  pretty  good  taste  of  literature  in  ge- 
neral ;  and  a  good  deal  of  general  light  read- 
ing :  But  his  judgment  was  by  no  means  solid ; 
aira  his  mind  of  a  romantic  cast ;  though  not 
without  something  of  ingenious  in  it,  and  some 
considerable  sprigbtlinets  of  parts.  To  which 
I  must  add,  be  was  a  very  ready  writer,  in 
eitlier  sense  of  the  word ;  "having  both  great 
fireedom  and  qmckness  of  hand,  and  fluency 
of  eyprMiwn,    He  wai  remtikably  conrtBOue 
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ia  hi*  conmon  beht* iour  ;  but  hii  poGteDCM^ 
Hod  dfportnwnl  wtn  of  that  Mrt,  which  U' 
wuiHj  dbtinftuwhcd  bvtlieuneafpri^Uinr 
which  the  liuleoetc  or  hk  ftnoa  (a  circum- 
■tancc  well  worthy  the  alMitioii  of  pertoni  of 
tlMMiDetiH  ud  turn)  coaUibnlM  M  make 


Com  tfPrtmng  Marimin,  I  ISM 

much  more  obMmble,  ud  ihcrtbj  to  Mt  bui 
IB  a  mora  ridicnkuji  wd  CMitcmpliUe  ligbtt 
u  ■  GMlaiD  p«ftMn  b  bU  ■dubm',  tnd  foo 
mrdiMM  In  bw  bcharioor,  witb  »  *uiity  cooapt* 
CDOua  in  all  be  nid  and  did,  rendered  him  oQca 
Terj  troublwome  and  diagiialidg.  FanmrEJit, 


527.  The  Case  of  Pressiog*  Mariners,  on  the  Trial  of  Alexamdek 
Bboaufdot,  for  Murder,  Bristol,  August  30:  15  Geosoe  IL 
A.  D.  1743. 

ffy  Tbii  Cbm  ii  taken,  u  wai  mentioned  in  the  preceding  EdiUoa  of  the  8t«t« 
Triala,  from  the  lecood  Edition  of  Sir  Michael  Foater'a  Report*,  p'Ht^M^ 
by  hia  Nephew  Michael  Dodion,  esq.  who  added  hum  Reference*  and 
Motea. 


ADVERTISEMENT 

OF   Ma.   Justice   Foitbk. 

[Thia  Caao,  tboogh  almHj  in  pmi,  bath  been 

tboogbt  to  d«Mrf«B  place  iu  ibia  CoHoclioB. 


injndf- 


ir  it  be  aalwl,  when  an  (he  Kljad^ 
wbiefc  tb«  ambor  grooadeik  bii  opin 
fratly  e«iENMlh,  that  he  halh  aot 
oM,  ia  wbkb  ibe  Imtily  <^  — 
the  aaa  lawiee  bath  diKetly  c 
Meat.  What  ibia  u  to  be  in>| 
reader  wiU  jndfe.  A  few  modmi  eaaea 
there  are,  from  which  (be  Iccality  of  (he 
practice  nuy  be  inferred.  [lUl.  59.  136, 
JSr.  Comb.  9W.]  Bui  tfae  author  choae  to 
ponad  himMlf  on  much  bettn  auihoritica 
than  infereDCe*  from  modem  reiMrt*.] 

At  the  nol-deI!«erT  boMen  for  the  cily  and 
county  of  (ha  city  of  Briatol,  Aufuit  SO,  1743, 
Aleiander  Broadfoot  wai  indicted  for  the  mur- 
der of  Coroeliua  CalabaD,«  Bailor  bdanging  to 
fail  niBJeaty'i  «hip  the  Mortar  iloop. 

Thecatewaathui:  Captain  Hanway,  com- 
naoder  of  (he  Mortar  aloop,  had  a  warrant 
from  the  lordi  of  the  admiralty,  ffrotiodedon  an 
order  of  bia  nugcaty  in  couocif,  empowering 
bim  (o  imprcaa,  or  came  to  be  impreaaed,  aea- 
nen  for  hu  m^Mty'i  *«Tice.  The  warrant 
ezprenly  directelb,  '■  Tbit  the  captain  aball 
notrotnut  any  perion  with  the  execution  of  it, 
but  a  commiMton- officer ;  and  iball  ioaert  ibc 
name  aad  office  of  the  penon  iutnuled  on  (he 
bach  of  thewamtit." 

Tfae  lieutenint  of  Ibe  Mortar  ilocn,  (the 
only  comminion -officer  on  board  beaioca  the 
capiaia)  waa  deputed  by  him  to  impreia  ao- 
cording  to  the  tenor  of  Ibe  warrant. 

Ob  the  saih  of  April  last  caplain  Hanway, 
being-  at  anchor  in  King-road  within  the  port 
and  county  of  Briatol,  ordered  the  ahip'a  boat 
down  the  channel  in  order  to  prca*  aa  Ibey 


abould  aee  i^portaiiity.  But  (ba  lieataaaaf 
MaTed  in  King-road,  on  heard  witb  (he  captain. 

Towarda  erening,  the  boat  came  up  wttk  a 
merchantman,  (he  Brenea  Fadar,  homeward- 
bound,  in  that  pan  of  Ibe  chaancl  wbieb  i$ 
within  the  coonty  of  tbe  city  of  Brialnl,  bii( 
aome leagoea from King-rtMd ;  andaoaaaoflhe 
crew  went  on  board,  in  order  lo  preea;  wba 
heiag  informed  thateooortwoof  (baBTCiDcn'a 
men  were  conceaM  m  Iba  bold,  Calahan,  with 
three  otbera  of  the  boat'a  crew,  went  thither  ia 
aaarcb  of  (hem.  Wherenuoa  Broadfboif  «•• 
of  tbe  Breaaea'a  oaea,  (who  bad  before  pt^ 
Tided  bimaelf  with  a  Uaaderhuaa  aad  putob 
for  bis  ddence  againn  tbe  preaa-gnng)  called 
oul  and  asked  them  what  they  came  for :  be 
was  anawered  by  aome  of  tbe  pre«B-f[ang,  ■  We 
come  far  yon  and  youreomraifes.'  Whereupea 
lie  cried  out,  '  Keep  bach,  I  bare  a  blunderbnH 
lositrd  wilh  awan-abol.'  Upon  this  the  olhera 
■lopped,  but  did  not  retire.  He  ilien  cried  out, 
*  Woere  U  yonr  lieutcDanl?'  And  beiny  an- 
awered, *  He  is  not  far  off,'  be  immethatdj 
Gied  among  them.  By  ihia  ihot  Calahan  was 
hilled  on  the  spot,  and  one  or  two  more  nS  tbf 
press-gang  wounded. 

Tbecase  being  thui,  the  RecotderfHr.  Ser< 
jesnt  Foster)  was  of  opinion,  that  tne  bMl*! 
crew  baTingheensent  autwitbaganeralwdat 
lo  impress  ai  they  should  see  opportunity,  and 
baring,  ia  pursuance  of  that  onleT,boar<Kd  (be 
resserwilhout  a  proper  officer,  expreidj 
against  tfae  terms  of  lb«  captain'a  warraali 
erery  thing  they  did  was  (o  be  looked  apon  se 
an  altampt  upon  the  liberty  of  the  persona  coa- 
cemed,  without  any  l^al  warrant :  and  ha  ■«• 
cordingiv  directed  the  jury  to  find  BraadEoot 
guilty  of  maaalai^bter.  (m)  But  tbia  bet^  4 
case  of  great  expectation,  and  uncommon  patae 


*    As  to  pressing,  see  Scats  Act  sgainal 
VfOogouiDfciManwm  1701. 


(a)  Aa  la  homicide  in  tbe  ease  of  aa  officer 
acting  under  an  insufficient  warrant,  or  exceedt 
ing  bis  duty  in  the  execution  of  a  sufficieat 
wsrrani,  see  tbe  csaes  of  Beaaoo  and  Tranter. 
Tol.  16,  p.  1 ,  of  FoneooL  toI.  17,  p.  983,  aAd  m 
*■* ■    8,1759. 


1S25]       en  the  Tfm/  of  A.  BroaifMfJar  Murder.        A.  D.  174S* 

iMTiDgr  been  taken  to '  iMmm*m  people  with  an 
opraion  tbal  pressingf  for  the  eea-semce  is  a 
violation  of  Ma^a  Charta,  and  a  rerv  high 
ioTaston  of  the  liberty  of  the  'subject,  the  Ite* 
eorder  thoagbt  proper  to  deliver  his  opinion 
touching^  the  legatitv  of  pressing  for  the  sea* 
•errice  ;  profiaed  the  persons  impressed  are 
proper  objects  of  the  law,  and  those  employed 
m  that  service  come  armed  with  a  proper 
warrant  for  that  purpose. 

Captain   Hanway's   Warrant  with  the   In- 

DOBSEMENT. 

By  the  Commissioners  for  executing  the  office 
of  Lord  High  Admiral  of  Great  Britain 
and  Ireland,  &c.  and  of  all  his  majesty's 
plantations,  &c. 

*'  In  pursuance  of  his  maiesty's  order  in  coun- 
cil dated  the  19th  day  of  January  1748,  we  do 
hereby  iropower  and  direct  you  to  impress  or 
cause  to  be  impressed  so  many  seamen  and  sea- 
faring men  and  persons  whose  occupations  and 
callings  are  to  work  in  vessels  and  boats  upon 
rivers  (b)  as  shall  be  necessary  not  only,  to 
complete  the  number  of  men  allowed  to  his  ma- 
jesty's ship  under  your  command,  but  also  to 
mann  such  others  of  his  majesty's  ships  as  may 
be  in  want  of  men ;  giving  unto  each  man  so 
impressed  one  shilling  for  press-money.  And 
|a  the  execution  hereof  you  are  to  take  care 
that  neither  yourself  nor  any  officer  authorized 
ky  y^  do  demand  or  receive  any  money,  gra- 
ittity,  reward,  or  other  consideration  whatso- 
ever, for  the  sparing,  exchanging,  or  discharg- 
ing any  person  or  persons  imprcmed,  or  to  be 
impressed,  as  you  will  answer  it  at  your  peril. 
You  are  not  to  intrust  any  person  with  the  exe- 
cution of  this  warrant  but  a  commission- 
officer,  and  to  insert  his  name  and  office  in  the 
deputation  on  the  other  side  hereof,  and  set 
your  hand  and  seal  thereto.  This  warrant  to 
continue  in  force  till  the  31st  day  of  December 

(b)  It  appears  by  the  report  of  the  proceed- 
ings upon  the  action  tor  false  imprison- 
ment wnich  was  brought  by  Dryden  Leach 
against  three  Ring's  Messengers  a.  o.  1765, 
that  the  four  Judges  of  the  Ring's-bench 
thought  that  in  ordinary  cases,  general 
warrants  to  seize  persons,  who  were  not 
therein  named  and  described,  were  illegal. 
And,  by  lord  Mansfield,  C.  J.  "  It  is  not  fit 
that  the  receiving  of  the  information  should  be 
left  to  the  discretion  of  the  officer.  The  magis- 
trsite  ought  to  judge  and  should  give  certain 
directions  to  the  officer." 

It  appears  by  the  Case  ex  parte  SofUy, 
Pksch.  41  Geo.  3, 1  East's  ReporU  466,  that  by 
the  order  of  council  of  December  3d  1800,  the 
Lords  Commissioners  of  the  Admiralty  were 
ordered  to  issue  warrants  for  pressing  **  sea« 
men,  seafaring  men,  and  others,  whose  occupa- 
tions and  calUngs  are  to  work  in  vessels  and 
boats  upon  rivers."  The  same  is  stated  to  have 
been  th^  form  of  the  warrant  in  the  case  of  Rex 
w.  Tubbs,  Mich.  17  Geo.  3,  Cowp.  513. 
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1743.  And  in  the  ine  execution  of  the  same, 
and  everj^  part  thereof,  all  mayors,  sherifli, 
justices  of  the  peace,  bailiffii,  constables,  head- 
boroughs,  and  all  other  his  majesty's  officer! 
and  subjects  whom  it  may  concern,  are  hereby 
required  to  be  aiding  and  assistrag  unto  yoa 
and  those  employed  by  you,  as  they  tender  hit 
majesty's  service,  and  will  answer  the  contrary 
at  their  perils.  Given  under  oiir  hands  and 
seal  of  the  office  of  Admiralty  the  3l8t  of  Janu* 
ary  1742.* 
**  By  command  of  Jo.  Cockbdrne.    , 

their  lordships,  Geo.  Lee. 

Thomas  Corbbtt.         J.  Trevor. 

<<  I  do  hereby  depute  A.  B.  a  lieutenant  be- 
longing to  his  majesty's  ship  the  Mortar  Sloop 
under  my  command,  to  impress  seamen,  sea- 
faring men,  and  persons  whose  occupations  and 
callings  are  to  work  in  vessels  and  boats  upon 
rivers  according  to  the  tenor  of  this  warrant. 
In  testimony  whereof  I  have  hereunto  set  my 
hand  and  seu  this——  day  of——" 

The  Recorder's  Argument,  (c) 

This  question  touching  the  le^lity  of  press- 
ing mariners  for  the  public  service  is  a  point  of 
very  great  and  national  importance.  On  one 
hand,  a  very  useful  body  of  men  teem  (d)  to 
be  put  under  hardships  inconsistent  with  the 
temper  and  genius  of  a  free  government.  On 
the  other,  the  necessity  of  the  case  seemeth  to 
intitle  the  public  to  the  service  Of  this  body  of 
men,  whenever  the  safety  of  the  whole  callelli 
for  it. 

Before  I  speak  directly  to  the  point,  it  will 
be  necessary  to  throw  out  of  the  case  every 
thing  which  doth  not  enter  into  the  merits  of 
the  nresent  question. 

We  are  not  at  present  concerned  to  inauir»| 
whether  persons  may  be  legally  pressed  into 
the  land»servi(!itf*y  whether  landmen  may  be 
legally  pressed  iml  the  sea-service.  The  pre- 
sent question,  I  say,  is  not,  whether  people  may 
be  taken  from  their  lawful  occupations  at  home, 
and  sent  against  their  wills  into  a  remote  and 
dangerous  service ;  into  a  service  they  are 

*  This  date  is  acoording  to  the  old  style  I 
suppose. 

(e)  This  argument  of  Mr.  Justioe  Foster  ii 
examined  with  very  little  reverence,  and  criti* 
cised  with  much  acutenets  and  severity  by  Dr. 
Franklin.    See  his  Essays. 

In  support  of  Foster  was  published,  <*  An 
Essay  on  the  Legality  of  pressing  Seamen  '^ 
against  him,  "  A  Discourse  on  the  Impressin^^ 
of  Mariners  wherdn  Judge  Foster's  Argument 
is  considered  and  answered,"  and  also  a  Post- 
script. Many  other  tracts  were  published  oa 
each  side  of  the  question. 

(d)  It  might  have  been  expected  that  this 
phrase  would  give  offence  to  the  sanguine 
friends  of  the  personal  liberty  of  the  subject ; 
and  accordingly  it  is  censured  with  much  ssne-> 
rity  of  mdignation  by  the  author  of  **  A  Dis* 
coarse  on  tiie  Impressing  of  Mariners,**  5cc; 
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uueriv  niiMi|iiuBted  villi,  and  paNJUj  aafii  ^  |«  htu  mm,  in  aaM  <f  • 
IbriNo;-^ ■ ■ ' ■^- 


{laes 


he  only  qoMioa  at  prwrnt  u,  irb»- 
Iher  muiiMn,  pcnoai  *ba  km  fredy  dwta  k 
m-faring  lift,  peraanf  whoM  education  and 


.   ._         wnMoasr 

Tha  tigbA  ■■  bath 

caaca  ia  faoaM  on  aae  and  Um  aama  priudplc^ 


Rapbyment  Mie  fitted  thav  for  Iba  aarriee,  |  Sajgnor  le  Ray  qanatoaaleiiaat  ^ 
uicf  iDured  ihcm  to  it,— whelber  such  |Mnau  j  diatniDta  daler  faun  da  U*r  «uuttl 
may  not  be  leg»iiy  praaaed  iota  tbe  aarTka  of  |  pur  eanaa  da  necthaitra  da  aadaigoa 
itie  crown,  wheacTcr  tba  public  aalaiy  "    —  ""  ' 

quireth    it,    '  Na  quid    -'-' •■      "" 


the  crown  bath  a  right  to 


una  caneoiya  cd  R< 
Ibd  ditoatitme  da  dit  Aiel  qe  feats  dannaa 
,  hobtlert  et  archie n  eiloa  pur  alar  ea  la  aerriea 
think  I  du  Roy  bora  dEn^leierreaoieBtaafragaale  Rev 
"  bora  de  iiiiiiiliiaa  nn  lb 


peopla,  wbeaerer  the  publie  aalety  i  fenroot  nloa  et  atuiut  leatatut  fail  Ian  riot  et 

. ;.      -ri, :_■...!.-.  :.  k-.j,  ^    qnint  j,  jij  ^jrf  qe  aul  homiDB  aoit  arta  de 

able  I  trover  geoli  darmea  habelera  aarcbiara  anlrca 

!  qe  ceoKqi  tiegnent  par  tiel  aarviee  ail  ae  Miit 

oeaaaeal  et  p«ate  faile  ea  parte- 

fenncment  leaus  at  prdaa  im  toots 


calleUi  for  tL    The  eanw  riEbl 
require  the  peraonal  aerf  ic^  of  every 

*  Thia  peraonal  aerrica  in  caari  orestremr 
neeeaatly  it  a  principal  braocb  of  the  alkgiaocc 
erery  aulHaet  af  England  uweth  lo  Iha  crown. 
Sm  11  H.  r,  c.  1  ;  and   1  £.  S,  c.  S,  aitd  Ifi 

*„?'..'  ''*■***        *■"*"■ I  tbeiUtulemadeUicnratyearofkiBir  J 

Of  tba  three  itatulea  lo  wbieh  tbe  learned  I  g^ndrather  to  onr  lord  tbe  binff  that  _. ..  „, 
judge  hai  hero  referred  the  flm  meoiion-  ,  contaioiiw.Tbatnoneshall  becooaUBiDedtoga 
*d,  (11  Hen.  T.c.  1,  "  a  law;'  aaya  Bacon,  om, of  their  countiea,  but  only  fbr  eaaaaV 
"oraatraogcDalnre;  rather  loat  than  legal,  oecearity  ofmdden  eomingof  atrange  aoMiiaa 
and  iBora  naguaouioua  ib»  jtroTidaat."  in„,  ^  ^|„  ,^  n,  rtatalToHi*  Um 
SeoBacoB'ip.thyaiidquauitreflectx.naoD  tbia  i8tbyaarofthefcidgtaiidralher,That  Bienaf 
atalDte  in  hia  lile  of  K..  Uaory  7.  Seealao  Bar-     ,r,Bm  hMtr,.  ud  .r^n.  .4ki.«i  to  m  in  tb. 


"  Itetn,  il  ia  ordained  and  ataUiahad,  That 
tbe  lUtule  made  tlic  firat  year  of  king  Edward, 


ringtoo'a  ObarrraiioDii  on  lii«  atatote)  la  ri-  |  J]^  ^(^  ^1  ^f-^^gi^  ahdl  C  at  Ibe 
"  -  ihiaCollectioB,  toI.  6,  p.  IJl.  I  kj^g.,  »,^  f^n,  ,,,,  j^y  t|,^  fy,  jepwt  ool 

B«lionad  (1  E- 3.  ".*■)-    of   tba  cSuotiaa  where  ?b.y%rcr.^hie> ; 

tba  fweatly  publiabMl  *«»  wd  ri»  ibe  atatote  made  the  S5»b  yaar  af  the 
„        ^u  *  *"'"<'."f  **«   B«^'    aaidgraadfttbar,  tbalna»anbeein.palWia 

l'rmi<dbyconauudrfbui»a)ea(yluogGe«ga  floj  5^,  rf  ,«,^  hAlera,  nor  arahcnTolbar 
the  3d,  10  porauaoM  of  an  Addre«ofihcHouae  t|,„  u,^  ^y^^  do  bold  by  awb  aarrioa,  aa- 
otComaaowof  GreatBnlainj  fr«n  Original  ,  ie„h  baby  WMnmonaaaent  and  gmrtMaiaia 
Hecorda  and' AutbenUc  Doco-^li."  (hi-  urliai^i,  .ball  be  firmly  hotden  and  kept 


«  Ex  magno  Rot.  Sut.  Tnrr.  Lond,  m.  29, 
ImoEdw.  3,  lUL  9,e.  5. 

*'  Ilrni  le  Roi  rod  q'  deaoroiea  aulaoit  charge 
de  aoi  anner  autreaaentqil"'/ addi  eotempa 
de  aet  aaneeatrea  Royi  UeWA're ;  Et  q'  duU 
•oieut  dcilremlz  daler  bora  de  lour  Counies,  ai 
noun  p*  cauae  da  oecesflle  de  audeyoe  reuue 
dea  eatranngee  enemyaeDraialme;  eiadooqea 
aoit  fait  came  ad  eate  fait  avaut  cea  bourea  pur 
defciia  do  Hoialme. 

"  IleiD.Tha  king  will  that  noman  fromlieuce- 
forth  ihall  be  chari^eil  ia  arm  biiuseir,  olber- 
wiae  thao  lia  waa  woat  in  Uik  lime  of  hia  pro  ■ 
geoilon  kioga  of  England  ;  and  that  no  man 
DB  compelled  to  go  out  ofhia«hire,  but  where 
neceatity  reqnireth,  and  Budden  coming  of 
Btiaioge  eBainiea  ioio  the  realm  j"  [aee  mIow 
(be  traaalation  of  aut.  4  H.  4.]  ■'  and  then  it 
aball  be  done  aa  haih  been  used  in  tintea  paat 
for  tbe  defence  of  the  realm." 

Thia  aUtute  waa  oonGrmed  by  atat.  4  H.  4. 
e.  13,  of  which  BO  much  aa  relatea  to  the  matter 
befjre  ua  ii  as  followi : 

'■  A  Coufirmitinn  of  the  Statutei  of  1  Edw.  3, 
Eilw.Sui.3,c.5.  18  E(lw.  3,c.  T.aad  SS 
9,  Stat.  5,  c.  8,  touching  aerrica  in  war. 

"  Item  ordeignci  eat  r\  eatablis  qe  leatatut 
ftil  Ian  priinere  le  Roy  Edward  Aid  naaire 


tor  tbe  word  BoiUriM  (plnr.  anbaL)  Dr. 
Jamieaon  in  hia  oerv  learned  Etyimilogieal 
DiciioBary  girta  the  lolhiwiiv  exptaaatian :] 

"  1 .  A  ipeciet  oflight-boroanien,  chiefly  cal- 
culated fur  the  purpose  of  recooooilring,  eatry- 
jng  inlelligcnoe,  harraaiing  troopaoo  a  marci, 
terceplinc  coDToys,  aod  punning  a  rooted 
army;  trie  amallneu  of  their  horaea  randeriog 
ihem  UQiil  to  atand  the  ahock  of  a  cbaige." 
Groae,  HiiL  E.  Arm.  1, 100. 


tie  bad,  for  OWIyu  liobtUru. 

fiarbour.Xl.  110.  H& 

'■  These,  according  lo  Spetmao,  wore  ael- 
dien  aerring  in  France,  unider  Edward  3rd  af 
England,  proridcd  with  light  aimour,  and 
iiorses  of  a  middliot;  lize  capable  of  very  quick 
■notion.  He  brought  over  ihcae  troop*  foe  the 
war  agiioil  R.  Bruce." 

"  Spelu.  deriveaiifromAoUy,  aamallbone; 
or  rather  from  Fr.  hobille,  a  coat  of  quilled 
fetuff,  which  they  wore  inilead  of  a  coat  «r 
mail;  to,  kottilorii," 


ISS9]         on  the  Trial  of  A.  Broddfboi^Jbr  Murder.        A.  D.  1743. 
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tbe  DccessiW  of  ihe  case  io  order  to  Ibe  prv- 
•erratioD  or  Ihe  whole. 

It  would  be  time  t ery  ill  tpeot  to  (^  about 
to  prove,  that  this  nation  can  never  be  long  in  a 

<*  Some,"  says  Grose,  **  have  derived  the 
term  hobiUr  from  a  Danuli  word  signify  ing^  a 
mare,  not  oonsiderinc  that  any  number  of 
mares  could  not  have  been  suffered  in  an  army 
where  the  men  at  arms  were  chiefly*  mounted 
on  stoned  horses,  and  thai  besides,  in  the  days 
•f  chivalry,  it  was  considered  as  a  degradation 
for  any  Cnight,  or  mMjat  arms  to  be  seen 
mounted  on  a  mare."  Hist,  ut  sup.  p.  107. 
He  derives  the  word  from  hojUfy, 

**  S.  'the  word  is  soiAetimes  expUined  as 
merely  siguifying  '  men  lightly  armed.' 

<*  l^melimes  the  word  signifies  those  who 
need  bows  and  arrows,  via.  '  jpro  warda  maris 
*  tedipore  goems  jiro  hoberanis  sagittariis  in- 
Teniendis,'  &c.  Thorn.  A.   13^4.   Grose,  ut 


from 


sup.  y. 

<<  Hence   Bullet  derives  the  term 
Candbro-Britannic  Ao6e/,  ao  arrow." 

See  also  the  first  volume  of  theArcbcolugia 
f .  4,  and  Camden  as  there  cited. 

Lord  Coke,  S  Inst  ch.  33,  fol.  89,  tranilates 
Hobebrius,  a  ijglit- hone-man.] 

Tbe  remainder  of  this  statute  .of  oonftrma- 
tion  provides  that  persons  bound  by  tenure  to 
do, any  service  to  the  king  shall  not  by  tbe 
statulie  be  excused  from  doing  s«cb  service. 

The  other  two  statotes  which-  are  eonfhrmed 
by  4  ff .  4, «.  IS,  are  tlhis  eiWbifed  in  tHis  da- 
tional  publication  from  which  1  traineribed  the 
•M.  Or  1  £.5,  St.  9,  c.  5'* 

18  Bdw.  3,  Stat.  2,-  [^art  of]  e.  7. 
Et  ittkj^o  Rot.  6Uit  in  Tarr.  LoM.  ta.  19,  dl 

**  Be  if  fpnts  darmts  hobelei^  er  arohen 
eshn  p'r  ater  en  le  a^vlee  le  Roi  hoirs  Deii|§fle- 
t'tfe,  soient  as  gages  le  Roi  du  jour  qilode^tl- 
tfom  hors  dee  Counted,  ov  ilsa'ronreshiti." 

**  And  thM  an  metf  6f  atrmd,  hM^n  and 
s(velierv chosen  to  go  inr  llie  king'tf  serviee  ooC  of 
England,  shiH  be  st  tbe  king's  wages  fttunrtbe 
day  that  Ubiy  depart  out  of  the  counties  wbero 
they  weie  cftown',  till  their  retnm." 

35  Edir.  S,  ^tat;  5,  C.  a. 
Ex  migao  Rot.  Skit,  iti  Torr.  Lond.  m*.  t6. 

*<  Anxintaeofde  est  et  aasenty,  q,'aal  homme 
aoit  arte  de  trover  gelits  darmes,  hobdlen 
■areheraant'e  q*  oeia  q'  tiegnent  p'  tiele  ■*  vice, 
sU  nesoit  do  co'e  asaeM  et  g'ant  fiut  eo  p*let 
ment." 

^  Item  it  is  aooorded  and  asseoted,  thit  no 
man  shall  be  constrained  to  find  men  of  ahdlii 
boUers,  nor.  arObert,  other  than  those  whileb 
hold  by  such  s^rvHMi,  if  it  be  not  byeomoMih 
Mseet  and  grant  made  ill  parliament" 

As  to  the  third  statute  (16  and  If  Gai".  1,  e 
39*,'  I  apprsnend  39  et  ocooett^  lewrreo  to  by 
tlw  leamdd  jodge^  eee  m  juhaeqmut  oM  to 
this  case. 
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state  of  safety,  our  coast  defended  and  our  trade 
protected,  without  a  naval  force  equal  to  all 
the  emergencies  which  may  happen.  And  how 
can  we  w  secure  of  such  a  force  ?  The  keep- 
ing up  the  aame  naval  force  in  time  of 
peace,  (e)  which  will  be  absolutely  necessary 
tor  our  security  in  time  of  war,  would  be  an 
absurd,  a  fruitfesa,  and  a  ruinous  expence. 

Tbe  only  course  then  left  is  for  the  crowo 
to  employ  upon  emergent  occasions  the  ma- 
rhiers  ored  up  ut  tbe  merchant's  service. 

"By  this  means  the  trade  of  the  nation  be- 
cometh  a  nursery  for  her  navy ;  and  the  mer- 
chant, while  be  is  increasing  the  wealth  of  the 
kin§[dom,  is  at  tl^e  same  time  training  up  the 
manner  for  its  defenoe. 

And  as  for  the  mariner  himself,  he  wheik 
taken  into  the  service  of  the  crown  only  chaeg- 
etb  masters  for  a  time :  his  service  and  em- 
ploymeot  continue  the  very  samer^;  with 
this  advantage,  that  the  dangers  of  the  sea  and 
enemy  are  not  ao  grepit  in  the  service  of  the 
crown,  as  in  that  w  the  merchant,  (g) 

1  am  very  sensible  of  the  hardship  the  aaikir 
sttffereth  from  an  impress  in  some  particolar 
cases,  especially  if  pressed  homewaid-bound 
after  a  k>ng  voyaee.  Bat  the  merchants  who 
bear  me  know,  that  an  impress  en  ootward- 
boottd  vessels  wouM  be  attended  with  much 
greater  inoonveniencies  to  the  trade  of  tb^ 
kingdom ;  and  yet  that  too  is  sometimes  ne« 
cessary.  But  where  two  evils  present,  a  wise 
administration,  if  there  be  room  for  an  optieo,} 
will  choose  the  kast 

War  itself  is  a  great  evil,  but  it  it  choaen  te 
avoid  a  greater.  The  preolioe  of  pressing  ie 
one  of  the  mischiefs  war  bringeth  with  it.  Hoi 
it,ts  a  maxim  in  law,  and  good  policy  too,  thai 
all  private  mischiefs  must  be  borne  with  na« 
tieace  for  pl-eventuig  i  natieeal  calamity,  fk) 
And  as  no  greater  catemity  catf  befld  us  than 
to  be  weak  an4  defenceless  at  see  in  a  time  of 
war,  so  I  do  not  teiow  that  the  vriadon  of  the 
nation  hath  hitherto  firand  out  any 'method  ef 
manning  oor  navy,  less  incooVeoient  thair 
pressing;  aad,  at  Aesama  time,  eqodlly  aoro 
aedofitoohL 

The  expedient  of  afvolontary  register,  which 
wtae  attemptod  w  king  William's  twwy  hed  ne 


(e)  1  do  not  find  that  any  one  of  tbe  many 
persons  who  have  profeotedT  schemes  ibr  pro- 
vkUng  tf  aufiicient  sopnly  of  satlora  fiw  th^ 
tfUftA  navy  ever  propoaeo  this 


(f)  Query,  aste'tfaeverysameneas  of  the 
•crvieeand  eaployaMot  on  board  «  neroham 
ship,  and  of  thoee  on  board  a  ship  of  war. 

(g)  Ap  to  this,  see  Franklin's  Easay. 

(h)  Frankin  propoaeo  to  siibstitateaaaprftt 
ferable  and  more  mtelligiblo  mazia,  ''  Thai 
prtvale  mischidfis  whush  prevent  a  national  ea- 
lamity,  oi^tht  to  be  generoasly  compenmited 
by  the  dation." 

(i)  By  Stat  7  and  8  W.  3i^  o.  SI,  it  wan 
emiOtedy  that  see^ftrmg  persons  therrin  Hih 
scribed,  not  exceeding  9(^000,  whomight  w 
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And  some  Itte  schemet  I  hire  seen  apiietr 
to  n«e  iiK>re  inconveDieot  to  (he  mariner  and 
more  inconsistent  with  the  principles  of  lilierty, 
than  the  practice  in  pressiny: :  and,  what  is  still 
worse,  they  ore  in  my  opinioo  totally  imprac« 
ticalile. 

Thus  much  I  thought  proper  to  sa^  upoo 
the  toot  (k)  of*  reason  and  public  utihty,  be- 
fore I  come  to  speak  directly  to  the  point  of 
law.     Which  I  shall  now  do. 

According  to  my  present  appreliensioo,  (and 
I  have  taken  some  pains  to  inform  nivself )  the 
right  of  impressing  mariners  for  the  public 
service  is  a  prerogative  inherent  in  the  crown, 
grounded  upon  common  law,  and  recognised 
by  many  acts  of  parliament. 

A  gf  neral  immemorial  usage  not  inconsistent 
with  any  statute,  especially  if  it  be  the  result 
of  evident  necessity,  and  withal  tendeth  to  the 
public  safety,  is,  I  apprehend,  part  of  the  com* 
mon  law  of  England.  If  not,  I  am  at  a  loss 
to  know  what  is  meant  by  common  law,  in 
contradistinction  to  statute-law.  And  therefore 
it  is  a  great  mistake  in  this  case,  as  indeed  it 
would  M  in  any  other,  to  conclude  that  there 
is  no  law,  because  perhaps  there  may  be  no 
atatute  that  exprcesly  and  in  terms  im|ioweretb 
the  crown  to  press.  For  the  rights  of  the 
orown,  and  the  liberties  of  the  subject  too,  stand 
princiiNilly  upon  the  fbot  of  common  law; 
Ibougn  both  have  been  in  many  cases  confirm- 
ed, explained,  or  aacertained  by  particular  ato* 

tfltCS. 

As  to  the  point  of  usage  to  the  matter  of 
pressing,  I  have  met  with  a  multitude  of  com- 
missions aiHl  mandatory  writs  to  that  purpose 
conceived  in  various  forms ;  and  from  time  to 
time  directed  to  different  officers,  as  the  nature 
of  the  service  require<l. 

It  would  be  tedious  for  me  to  cite  one  half 
of  them ;  but  I  will  endeavour  to  range  them 

gistor  themselves  for  service  in  the  royal  navy, 
in  offices  to  be  appointed  for  the  purpose, 
should,  whether  in  actual  service  or  not,  re- 
ceive a  bounty  of  40f.  per  ann.  over  and  above 
the  pay  and  allowances  of  such  as  should  be  in 
actual  service,  and  should  have  other  advan- 
tages mentioned  in  the  act.  And  farther  provi- 
sions concerning  the  registration  of  sea- faring 
persons  were  enacted  by  stat.  8  and  9  W.  3, 
c.  23. 

H  hat  was  done  in  execution  of  these  acts  I 
know  not,  but  by  stat.  9  Anne,  c.  SI,  §  64,  re- 
citing, that  the  said  acts  have  not  bad  the  good 
effects  which  were  intended  thereby  for  the 
service  of  the  crown,  or  for  the  encouragement 
of  seamen,  but  on  the  contrary,  have  occasioned 
much  charge,  vexation,  and  trouble,  the  said 
acts  so  far  forth  as  they  concern  the  registering 
of  seamen  are  repealed. 

(k)  Upon  this  expression,  which  was  much 
in  use  in  Foster's  time,  and  which  seems  to 
have  l>een  a  favourite  with  him,  Franklin 
thought  it  worth  while  to  remark, «« that  though 
falsehood,  like  this  reasoning,  rests  on  one  fbot, 
tcath  standa  upon  two.** 


under  some  general  beads,  and  theo  dte  a 
few. 

Some  are  for  pressing  ships. 

Others  for  pressing  mariners. 

And  others  for  pressing  ships  and  mariners. 

In  some,  the  parties  to  whom  they  are  di- 
recteil  are  required  to  make  a  general  impress 
upon  certain  great  and  emersent  occasions. 

In  othere,  they  are  confined  to  a  certain 
number  of  ships  and  mariners  for  special  ser- 
vices. 

And  in  others,  they  are  still  farther  confined 
to  certain  places  on  the  coast. 

8ome  commissions,  particularly  those  con- 
ferring the  admiralty -jurisdiction  and  the  rights 
of  admiralty,  wartant  an  impress  as  ofieo  as 
there  shall  ne  occasion. 

Others  impower  commanders  of  fleets  or 
squadrons  intended  for  certain  expeditions,  to 
press  for  that  particular  service. 

And  others  impower  masters  of  particular 
ships  to  prcM  for  manning  their  respccti?e  tcs- 
sels. 

This  general  view  will  be  suffictenl  lo  let 
us  into  the  nature  of  these  precedents.  And 
though  the  afiair  of  pressing  ships  is  not  now 
before  me,  yet  1  conio  not  well  avoid  nanlion- 
ing  it ;  because  many  of  the  precedents  I  hav« 
met  with  and  most  cite  go  as  well  to  that,  as 
to  the  business  of  pressing  mariners;  and 
tsken  together,  they  serve  to  shew  tha  pnirer 
the  crown  bsth  constantly  exercised  over  tke 
whole  naval  force  of  the  kingdom,  as  vdl 
shipping  as  mariners^  whenever  the  public 
vice  required  it. 

This  however  must  be  observed,  that  nai 
served  the  crown  in  either  case  at  his  own  ex- 
pence.  Masters  and  mariners  received  full 
waj^,  and  owners  were  constantly  ymid  a  full 
freight.  But  whether  the  pay  in  either  case 
oommeneed  from  the  time  or  preaiin|^,  or  from 
the  time  of  actual  entry  into  the  scmee,  is  not 
so  clear. 

There  is  in  Cotton'^  records  [Cott.  118. 
No.  S8.  Rot.  Pari.  47  E.  3.  No.  S&]  a  note  of 
a  petition  of  the  Commons,  and  of  the  kin^s 
answer  upon  this  subject,  in  the  57  E.  3,  which 
inclineth  me  to  think  that  the  latter  was  the 
case.  The  petition,  as  abridged  by  Cotton,  is 
thus ;  **  The  masters  of  ships  may  be  paid  the 
wages  of  them  and  their  mariners  from  the 
day  of  their  being  appointed  to  serve  the  king." 
The  answer  is,  **  that  taking  of  ships  aball  not 
be  but  for  necessity,  sad  payment  sliall  be  rea- 
sonable as  heretofore." 

In  the  same  parliament  an  attempt  was  nadfo 
to  obtain  tor  owners  of  ships  sn  allowaiiee  for 
wear  and  tear  in  the  king's  service. 

The  petition  is  thus  sbndged:  **  The  masters 
of  ships  require  an  alkiwaoce  for  the  taekling 
of  their  ships  worn  by  the  king's  service.*' 
[End.  Rot.  No.  99  Cott.  118.  No.  99.] 

The  answer  is,  **  Such  allowance  hath  not 
been  heretofore  made." 

*  The  citationa  from  Cotton  have  been  ibond 
to  agree  with  the  record.    Foster. 
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In  the  9  R.  3,  m  ftttempt  of  the  like  kiod 
WM  made  and  with  the  like  success.  The  pe- 
tition b,  **  That  owners  of  ships  taken  up  for 
•the  king's  service,  for  their  losses  in  the  same, 
nay  be  considered;  and  that  mariners  may 
lia? e  the  like  wages  as  archers  hafe/'  The 
answer  is,  *^  It  shall  be  as  it  hath  been  used.*' 
[Cott.  172.  No.  50.  Rot.  Pari.  S  R.  3,  Pars 
Mcunda.  No.  50.] 

These  petitions,  though  stiled  in  the  record 
the  petitions  of  the  Commons^  as  having  pro- 
Jlmbly  begun  in  that  House,  were  really  the 
.acts  of  Irath  Houses;  otherwise  they  could 
not  have  been  offered  to  the  king  in  a  parlia- 
mentarv  way :  for  the  ancient  method  of  pass- 
ing bills  was,  that  Uie  matter  of  the  bill  was 
tendered  to  the  crown  for  the  royal  assent  of 
both  bouses  in  form  of  petitions ;  and  accord- 
ing to  the  answers  from  the  throne,  they  passed 
4iito  Jaws  orlirere  rejected. 

I  cannot  bat  observe,  that  when  we  see 
every  branch  of  the  legislature  speaking  of  the 
subject  of  pressing  in  the  manner  they  do  in 
these  petitions  and  an&wers,  it  is  not  easy  to 
conceive,  that  the  legality  of  the  practice  was 
then  questioned.  It  is  plain  at  least,  that  it 
:Was  in  those  early  times  treated  in  parliament 
as  an  ancient  and  well-known  usage. . 

I  come  now  to  the  commissions  and  man- 
•datory  uriis  1  speak  of.  I  will  cite  a  few  from 
Kymer's  Feeders  (I)  ont  of  a  great  number  of 
the  like  kind  which  may  be  met  with  in  that 
valuable  collection  of  public  records. 

William  Barret,  commander  of  the  ship 
•Julian,  had  a  commission  to  make  choice  of  and 
lake  op  in  the  counties  of  Kent,  £ssex,  Surrey, 
•and  Sussex,  as  well  within  liberties  as  w  iihoiit, 
-^6  mariners,  and  to  put  them  on  board  his  ship, 
in  order  to  proceed  with  the  prince  of  Wales 
.on  an  expedition  to  Gasconyf.  [29  £.  3, 
(5  Rym.  815.)  Ad  £Ugendum  et  Capiendum.] 

(I)  Mr.  Barrington  (Obs.  on  13  Ric  8.) 
seems  to  regret  that  Foster  did  not  print  from 
jjftymer  the  whole  records  at  length,  as  **an 
abridgment  ofWn  mis-states  or  misleads  ;'*  upon 
ivhicn  Mr.  Dodson  observes  that  as  the  re- 
.oords,  **  have  long  been  in  print,  and  copies  of 
them  are  in  many  hands,  J  see  no  necessity 
for  printing  at  length  all  the  records  which  it 
was  proper  to  cite ;  and  I  believe,  that,  as  in 
this  case  the  abridgment  was  made  by  a  person 
of  so  much  learning  and  integrity,  few  readers 
v^old  be  under  any  apprehensiob  of  finding 
the  records  mis-stated  in  such  a  manner  as  to 
mislead."  See  somewhat  more  relative  to 
pressing  in  Barrington,  uh,  tup. 

\  See  Madox's  Hist,  of  the  Exchequer  262, 
in  notit,  y,  a  writ  to  the  sheriff  of  Kent  for  the 
like  service; '  eligi  facias  50  nautas,'  6cc.  9  £. 
Foster. 

^  As  to  this  Commission,  Mr.  Barrington  (Obs. 
«n  Stat.  13  Ric.  2),  notices,  that  Mr.  Justice 
Foster  has  omitted  the  following  passage :  *'  £t 
ad  omnesauos  in  hac  parte  contraries  inve- 
#Mrit  seu  rebetles  capienduin  et  in  prisonis  nos* 
tris  roSBcipandttm,  in  eisdem  moraluros  quous- 


Tbe  like  commissions  were  given  at  the  same 
time  to  the  commanders  of  seven  other  ships 
for  manning  their  respective  vessels  for  the 
same  service.    [5  Rym.  816.] 

There  is  a  commission  to  John  Orewell,  one 
of  the  king's  Serjeants  at  arms,  to  arrest  and 
take  up  60  able  mariners  in  the  Thames  and 
Medjvay  and  parts  adjacent,  as  well  within 
liberties  as  without,  and  to  cause  them  to  be  at 
Sandwich  within  15  days  for  the  king's  ser- 
vice. [1 R.  2.  (7  Rym.  196.)  Ad  Arestandum 
etCapiendum.] 

John  £lingham,  s  serjeant  at  arras,  is  im- 
powered  to  arrest  and  take  up  in  the  counties 
of  Somerset,  Gloucester,  Bristol,  Devon  and 
Cornwall,  and  in  South  Wales,  [l5  R.  2. 
7  Rym.  718.]  as  well  within  liberties  as  with- 
out, so  maoy  ships,  barges,  and  other  vesseby 
and  also  mariners  sufficient  for  maiming  them, 
as  should  be  found  sufficient  for  an  ezpeditioa 
to  Ireland  under  the  king's  uncle  the  duke  of 
Gloucester.  And  all  sheriffs,  mayors,  bailiffs^ 
masters  of  ships  and  mariners  are  required  to 
be  assisting  to  him  in  that  service.  [See  also 
7  Rym.  195,  391,  453,  501,  504,  506,  507, 
789,  839.] 

In  the  same  year  the  like  commisskms 
issued  to  two  other  Serjeants  at  arms  for  the 
same  service,  in  Wales,  Ireland,  Lancashire, 
and  Cheshire^*    [7  Rym.  718.3 

John  Kingston,  commander  of  the  ship 
Katharine,  is  commissioned  by  himself  or  de- 
puties to  arrest  and  take  up,  as  well  within  li- 
berties as  without,  as  many  mariners  as  should 
lie  necessary  for  manning  his  ship,  and  to  put 
them  on  board  for  the  king's  service.  And  all 
sherifls,  mayors,  &c.  are  required  to  be  assist- 
ing to  him  in  that  service.  [3  U.  5.  9  Rym. 
238.    See  also  9  Rym.  91, 104, 144,  3 10. J 

Commissions  went  at  the  same  time  to  six 
commanders  of  other  vessels,  for  manning 
their  respective  vessels  in  the  same  manner, 
and  for  the  same  service.    [9  Rym.  S39.1 

A  mandatory  irrit  issued  directed  to  Thomas 
College  seijeant  at  arms,  and  to  Ralph  In- 
goldeaby,  and  to  the  customers  of  the  port  of 
Sandwich,  and  of  every  port  from  thence  to 
Southampton,  [31  H.  6.  11  Rym.  SI.]  re- 
quiring them  to  arrest  and  take  up  for  tba 
king's  service  all  and  singular  ships,  barges, 
and  other  vessels  capable  of  transporting  men 
or  horses,  of  what  burden  soever  ;  and  also  all 
masters  and  mariners  who  could  be  found  in 
any  of  the  ports  mentioned  before,  and  to  put 

■ 

que  de  eisdem  alitor  duzerimus  demandan- 
dum ;"  and  Mr.  Dodson,  in  bis  Preface,  adds, 
that  the  like  power  is  given  by  many  other 
commissions  in  Rymer. 

Mr.  Barrington  (Obs.  on  8  Hen.  6),  meo- 
tions  a  Commission  of  Sewers  in  the  6th  year 
of  that  king's  reign,  in  which  the  commis- 
sioners are  impowered  to  press  into  their  ser- 
vice as  many  labourers  as  they  shoukl  think 
necessary. 

;  See  Mr.  Dodson's  Note  at  the  end  af  this 
Afgumsut. 
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the  said  muten  and  mariom  on  boaid  the 
■aid  fevaels  for  an  expeditioo  to  the  duchy  of 
Aquilain ;  any  royal  leUera  of  licence  thenlo- 
fore  graiiiptl  to  any  peraon  or  peraom,  or  any 
oilier  matter  notwilhirtandin|p;  and  all  sheriffs, 
mayors,  and  other  officers  are  required  .to  be 
assisting  to  them  in  that  serf  ice.  [Het  also  10 
Ryin.  449,  eOA."] 

At  the  same  tune  tha  like  writs  issued  to  the 
customers  and  other  officers  of  almost  all  the 
•port-towns  in  the  kinp^dom.    [11  Rym.  94.] 

There  is  a  com  mission  to  the  master  and 
purser  of  the  Mary  Grace,  impoweriuf^  them 
to  arrest  and  take  up,  as  well  within  libertica 
as  without,  wheresoever  they  could  be  fimnd,  as 
many  mariners  as  should  be  sufficient  for 
manning  their  vessel,  and  to  put  then  co 
board  at  the  king's  wages  and  for  hia  service. 

[  U  £.  4. 1 1  Rym.  843.  See  alto  1 1  Ry m.  839.] 

At  the  same  time  the  like  commisskins  issued 
to  four  other  masters  for  oianning'  their  re- 
8|»ecti ve  ahipa  in  the  same  manner.  [11  Rym . 
843.1 

•     The  like  commissions  to  mastert  of  tiz  ves- 
sels.   [  15  £.  4. 12  Rym.  4, 5.] 

The  like  to  eleven  masters  in  the  same  form. 
[90  £.  4. 19  Rym.  139,  140.] 

1  will  now  mention  a  few  precedents  of  an- 
other sort ;  which,  bvcause  they  relate  in  great 
measure  to  one  and  same  service,  I  will  place 
together,  to  avoid  as  much  as  possible  a  need- 
len  repetition  in  matters  of  form. 

These  arc  either  special  commissions  for 
commanding  fleets  or  squadrons  -  intendcil  for 
certain  expeditions  mentioned  in  the  commis- 
sion; or  tne  faecal  commissions  conferring 
the  whole  admiralty-jnriadiction  with  the  rights 
of  admiralty,  whether  to  one  person  under  the 
stile  of  high  admiral,  or  to  two  under  the  cha* 
rader  of  admirals  of  tlie  north  and  west. 
Which  hitter  was  the  usual  manner  of  con- 
ferring the  admiralty -jurisdiction  before  tlie 
office  of  lord  high  admiral  of  England  came 
much  in  use. 

As  to  the  special  commissions,  sir  William 
Bardolph  was  appointed  admiral  of  a  fleet  then 
intended  to  be  fitted  out ;  his  commission  im- 
powereth  him  among  oilier  things  to  make 
choice  of  and  take  up  for  the  king's  service  a 
sufficient  number  of  mariners  and  others,  and 
to  put  them  on  board  the  fleet,  and  to  punish 
and  chastise  such  mariners  who  should  be  dis- 
obedient or  refractory  in  that  respect.  [8  H. 
5.  10  Rym.  68.  Eligendi  et  Canlendi.] 

The  lord  Willoughby  de  Broke  was  ap- 
pointed commander  in  chief  of  the  fleet  and 
army  then  intended  for  an  expedition  to 
France;  he  hath  the  same  powcfs  with  re- 
gard to  the  manning  the  fleet  as  sir  William 
Bardolnh  had.  [5  H.  7. 19  Kym.  465.] 

Sir  Robert  Poyntz  is  appointed  to  command 
the  fleet  in  the  alnenoe  of  tne  lord  Willoughby, 
and  hath  the  same  powers  with  retifard  to 
manning  the  fleet.  [8  H.  7.  19  Rym.  484.] 

8ir  Martin  Frobusher  had  a  commission, 
which,  after  recitintr  that  the  command  of  a 
small  squadron  intended  against  tha  ISpanianU 


in  the  West  Indiea  bad  been  given  to  bim,  goeth 
on  thus:  •' We  therefore  let  you  to  wit  thai  «• 
have  authorised  and  appoisicd,  and  by  ihcsB 
presents  do  give  full  poUer  and  aniborky  nalo 
the  sahl  air  Martin  Frobushcr,  and  to  baa  sufi- 
dent  deputy  or  depulies,  wheiesoever  be  alull 
have  need,  to  press  and  to  take  up  tor  cor  net^ 
vice,  to  the  furniture  of  such  ships  as  are  con^ 
mitted  to  his  chsrge,  in  any  plaoo  upon  onr 
coasts  of  Enghmd  or  Ireland,  any  marinera, 
aoldiers,  gunners,  or  other  needful  artiliom  :** 
and  then  requinth  all  ^nstiocs  and  other  ofioen 
to  be  aasistinglo  bim  in  the  ptemises.  [81  Elis. 
18  Rym.  99.] 

1  would  not  be  irodentood  to  say,  thai  ■■ 
commanders  of  fleets  or  squadrona  for  special 
services  have  had  the  same  powera  aa  tnaae  I 
have  mentioned.  The  trutn  is,  tbn  giaaur 
number  of  these  special  coromissiona,  wliicfa  I 
have  met  with,  and  those  too  of  the  Isiteal  daM^ 
are  ailent  as  to  that  point. 

1  come  iMw  to  tlie  general  commiaaioiif  eo^ 
fofring  the  whole  admiralty-jurisdiction  and  the 
rights  of  admiralty. 

>  And  tlwse  1  have  met  with,  though  I  appre- 
hend they  all  agree  in  substance  with  rc;gard  to 
the  present  question,  yet  difler  a  little  in  poim 
of  form. 

In  the  10th  £.  3,  and  \a  the  19ih  of  the 
aame  reign,  the  admirals  (for  at  that  time  tbeva 
were  two,  one  for  the  nortli,  the  other  for  the 
west)  are  im powered  to  make  choice  nf,  na  weH 
within  liberties  as  without,  able-bodied  bmo  it 
for  the  service,  and  to  pot  them  on  board  the 
flvet.  [4  Rym.  797.  5  Rym.  3,  8,  83, 84.]  Tha 
word  Eligendi,  made  use  of  in  theoa  ooaanu^ 
sions,  is  the  word  uied  to  the  same  purpose 
about  that  time  in  all  the  commissions  for  press 
ini;^  for  the  land-service,  which  was  then  like- 
wise practised.  You  have  the  word  in  relation 
to  the  hind-service  in  the  statute  of  the  18  E. 
3,  Stat.  2,  c.  7.  **  Men  of  arms,  hoblers  and 
archers,  chosc>n  to  go  in  the  kinir*s  service  out 
of  England,  shall  oe  at  the  king*s  wag«a  from 
the  day  that  they  depart  out  of  the  counties 
where  they  were  chosen,  till  tlieir  return.'* 

In  tlie  50th  E.  3,  the  admirals'  commiaaioiit, 
with  regard  to  this  matter,  run  thus,  **  Necnon 
naves  et  navicuhu  guerrinas,  quot  neceasaric, 
cojuscumque  portagii  fuerint,  quotiena  neeesse 
fuerit,  congregandi ;  et  marinarioa  et  aUos  pro 
navibus  et  navicnlis  illis  neceasarios  eligendi, 
capiendf,  et  in  eisdem  ponendi ;  et  hf^nsmodi 
marinarioM  qui  rebelles  vel  contmientes  fucrinl 
in  hac  partf^  debits  compescendt  et  castigmndi ; 
et  omnia  alia,  qu«  ad  omcium  admiralli  parti* 
nent  in  hoc  partCj  faciendi  et  exeroendi ;  pront 
dcjiire  et  secundum  legem  maritimam  fuerit 
facieMiliim." 

And  all  sheiifls,  mayors,  bailifls,  minislett, 
owners  of  ftliip«,  masters  and  marinera,  are  re- 
quired to  be  aiding  and  assisting  to  them  in  the 
premises.  [7  Rym.  1'27,  l'J8.] 

The  admirals'  commissions  run  exactly  in 
the  same  form.  [1  K.  2.  7  Rym.  171.] 

So  doth  Thomas  of  Lancaster's  commiarion 
of  high  admiral.  [6  II.  4.  8  Rym.  388.] 
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So  dolb  ih«  mH  of  Warwiok*!  coitMniiftioD 
of  high  admiral.  £49  H.  6.  11  Rfm,  670.] 

And  to  doth  tlie  dokaufftichmoiid^s.  [17  H. 
a  14%m.42.] 

The  lord  Seymour's  cMnmiiskMi  of  bigli  ad- 
miral eipresseth  the  matter  a  little  differootly : 
the  worot  are,  '*  Ao  ad  nautas  et  marinarios  ac 
alios,  pro  onniboa  el  singulis  na? ihus  et  nat i- 
cidis  conduoeHdum  et  guberoaadum  necessa* 
wrios,  eligenduni,  capiendum  et  apprebenden- 
dum,  atqoe  eosdem  in  dictis  oavibos  et  oanou- 
lis  ponendum  et  rettnendum.*  £l£.  6. 16  Rym. 
197,  188.] 

in  the  same  year  the  lord  Seymour  bad  ano- 
ther commission  in  liiller  terms,  with  all  the 
jurisdictions  and  rights  of  admiralty  particular- 
ly enumerated  and  set  forth  at  large :  the 
vords  with  regard  to  the  present  matter  are, 
^*  £t  insuper  tam  nafes  et  baTiculas  guerrioas 
quam  qnascumque  i^ias  na?es  et  naficnias  sen 
▼asa  qo8BCumi|ne,  pro  quibuscomque  Tiagiis  el 
negotiis  nostris  ? el  expalitiooe  eorundem ;  nee- 
non  na? igeros  si? e  ptiotas,  ac  na? ium  magis- 
tros,  nautas,  naucleros,  fibreUatores  sive  bmn- 
bardiatores  el  marinanos  ac  alias  personas  quas- 
4;umque,  pro  na? ibus  et  navicults  seu  Tssibua 
hujusroodi  aptos  et  idoneos,  de  tempore  in  tens- 
pus  quotiens  necesse  foerit,  ubique  locorum  in- 
fra regna  et  dominia  nostra  pr«dicta|  tam  in- 
fra libertates  quam  extra,  eonffregandum,  deli- 
gendum,  retinendnro,  capiendum,  arestaadum, 
deputandum  et  assignandum  abaque  interrup- 
tione  seu  impedimento  per  quemcumque  alium 
in  contrarium,  fiendo ;  cum  plen&  jorisdiotione 
«t  potestate  ad  exequendum  omnia  alia  et  sin- 
gula qusB  tfi  ei  parte,  per  maafnum  admirallum 
nostrum  et  prsefiBctum  generaJem  classis  et  ma- 
Hum,  jure  fieri  debentf  pottinf,  veiiolenV*  [15 
Rym.  157—163.1 

The  earl  of  Warwick  had  a  commisaion  of 
high  admiral  in  the  same  ibrm.  [3  E,6,  15 
Rym.  194.] 

And  so  had  the  duke  of  Buckingham*  [16 
Jac.  1.  17  Rym.  194.] 

And  now,  when  I  consider  these  precedents, 

*  The  earl  of  Northumberiand's  commis- 
sion, in  the  time  of  king  Charles  the  first,  is 
silent  with  regard  to  these  powers;  and  1  am 
inclined  to  think  they  were  not  inserted  in  any 
commission  in  the  latter  part  of  that  reign.  But 
that  matter  is  sufficiently  accounted  for  to- 
wanls  the  end  of  this  argument. 

The  high  admirals  since  the  Hestoratioo  hafe 
had  all  the  powers  for  pressing  conferred  upon 
them,  in  as  full  a  manner  as  in  any  of  the  com- 
missions I  hate  cited ;  and  nearlv  in  the  same 
terms  as  in  k>rd  Seymour^  second  commission. 
And  during  such  commissions,  whenefer  an 
impress  hath  been  ordered,  it  hath  be«n  by 
warrants  from  the  high  admiral.  But  when 
that  office  hath  been  put  in  commission,  the 
same  service  hath  been  constantly  carried 
on  by  warrants  IVom  the  admiralty-board, 
js:rouii(led  on  orders  made  from  time  to  time  by 
the  king  in  council,  as  the  exigency  of  affiurs 
hath  required,     Foster. 


nut  Ictched  fhom  dark,  ramole,  and  naaetllad 
limes,  but  riMuung  uMiformiy  thnuigh  a  count 
of  maay  ages,  all,  as  I  conceif  e,  speaking  lo 
the  saoM  purpose,  though  in  differeni  forms  of 
exprassioo;  some  for  making  choice  oi;  oilMff% 
and  those  the  much  graater  number  and  ct' 
the  latest  dale,  for  making  eboico  of  and 
taking  np,  or  for  arvesling,  presainff  wad  lakiaf 
up,  marinera,  and  putting  them  on  board  for  ibo 
poUio  sarrioa:  when  I  consider  tbeae  yraet- 
dents,  with  the  praolioe  down  to  tha  preseiit 
tifloe,  I  caoDot  eonoei? e  otherwise  of  the  poial 
in  qnestioB,  than  that  the  crown  hath  been  at* 
w^ya  in  possession  of  the  prerogalife  of  msa- 
ing  manners  for  the  public  senrice.  Which 
prerogalife  hath  been  carried  into  execution,  aa 
well  by  firtue  of  special  commiasions^  isfuod  ■■ 
the  exigency  of  affaira  required,  aa  by  tho  pstr 
sons  who  from  time  to  time  bare  been  inlrastod 
with  tha  whole  admiralty-jurisdkstioB. 

And  indeed  the  words,  touching  the  main 
niog  the  fleet,  impowaring  tho  adnurala  le  do 
and  execute  dl  other  matters  and  things  lotich- 
ing  thatservioo  which  bekNig  to  tho  office  of 
admiral,  seem  to  imply  either  that  thoae  nowera 
wart  deemed  to  bt  inharant  in  tho  offioe,  or 
that  they  had  bean  tonstantly  by  expreas  wordi 
in  tho  commissions  atnextd  to  it. 

To  thia  purpose  1  wiH  mention  a  very  tt» 
markaUe  transsotian  in  tha  parliamtnt  or  iht 
7th  and  8th  H.  4. 

Complaint  waa  roadt  in  parliammt,  that  tht 
sea-aer?ice  had  bean  groitly  negleottd,  and 
that  dtpsedalMNia  ware  daily  commilltd.  To 
remedy  this  aril  a  very  extraordinary  txpedieni 
was  offered,  to  which  tht  ntoeasity  of  the  kin|[*a 
affiurs  obhgtd  him  for  the  present  to  sobmitp 
It  waa,  that  the  nasal  foroe  of  tht  kingdom 
aboold,  for  a  liBSt,  he  put  undtr  the  dirtoHoo  tf 
tht  mcrphanta  thmsel?  as. 

Accordingly  an  act  passed,  that  the  mtr- 
cbants  should  have  tht  keeping  of  the  aeaa  from 
tht  1st  dajr  of  May  1406  to  BiiobaelaBaa  1407  : 
and  to  dttmy  the  exptnot  of  thia  serrioa  thtj 
wtra  to  bt  tntitM  by  writs  of  priry  setl  tt 
oertain  dutim  menlitoed  in  tht  record,  aa  I 
find  it  abridged  by  Cotton.  [45S,  453.  Rtl. 
Pari.  8  H.  4.  No.  19,  to  No.  t6.] 

AaHing  othtr  provisions  touching  this  natlsvi 
it  was  onaottd,  tnat  tht  merchants  should  name 
two  persons,  one  for  tht  north  and  tht  other 
for  the  south,  who  by  oommissioo  should  havt 
'  tht  likt  powers  as  other  adnurala  have  had.* 

In  pursuance  of  this  act,  Nichdm  Black* 
burn  was  named  by  the  merchants  fi>r  the  north, 
and  Richard  Cliderew  for  tht  aouthv 

One  might  reasonably  hope,  that  no  powera 
deemed  illegal  or  oppressive,  no  powers  hurt- 
ful to  trade  or  grievous  to  the  manners,  should 
bt  inserted  in  the  commissions  of  admiraU  no- 
minated by  the  merchants :  but  it  happeneih 
that  Blackburn's  conimission  is  extant,  and 
runneth  in  the  very  words  of  those  1  havt 
ched  from  the  50th  of  E.  3,  to  the  17th  of  H.  8. 

You  have  it  in  8  Rymer  439.  It  recittlh 
the  act  of  fiarliament,  and  that  Blackburn  had 
been  nominated  by  tha  merchants  for  the  north. 
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and  then  go^li  on  in  Um  muni  Ibrai  impower- 
ing  him  to  make  cboicn  •(  take  ap  and  put  on 
board  such  marinera  and  othera  aa  akall  be 
Ibund  neoeaaary  ibr  tbe  aerriea*  and  to  pnniab 
and  choatiaa  such  aa  abaU  be  disobedient  and 
lefraelory  in  tbat  bebalf. 

Tbe  comoniaaion  waa  to  continue  aa  long  aa 
tbe  merebanta  abouJd  bare  the  keepiiw  of  the 
whicb  indeed  waa  not  long  :   tor  before 


that  partiament  roae,  tbia  novelty  came  to  an 
end,  tbe  marcbanta  were  eatcd  of  a  lervioe 
tbcy  were  found  to  be  fery  unequal  to,  tlieir 
admiraU'  oommiaaiona  dropped,  and  tbe  whole 
direction  of  tbe  marine  returned  to  ita  proper 
channel. 

I  think  it  may  aafely  be  inferred  from  this 
noord,  [8  Rym.  456.  Cott.  463.]  that  in  the 
judgment  of  tboae  tioMa,  and  in  a  concern  of 
the  mercbanta  tbeoAaelfea,  tbe  practice  of  man- 
ning the  naty  by  tbe  methods  mentioned  in 
tbeae  commiaaioua  waa  eateemed  to  be  necea- 
aary  for  the  aenrioe,  and  a  branch  of  admiral 
jurtadictionf. 

1  come  now  to  tbe  statutaa  which  speak  of 
4faia  matter^ 

And  1  do  admit,  tbat  I  know  of  no  statute 
«ow  in  force,  whicb  dire^y  and  iu  ezpreas 
terma  impowereth  the  crown  to  preaa  manners 
into  the  service:  and  admitting  tbat  the  pre- 
Togatif  e  ia  grounded  on  immemorial  usage,  1 
know  of  no  neceaaity  for  any  such  statute ; 
for  let  it  be  remembered,  that  a  prerogative 
grounded  upon  general  immemorial  usage  not 
inconaiatent  with  any  atatute,  nor  repugnant 
to  the  public  utility,  is  as  much  part  of  tlie 
law  of  England,  aa  aUtute  law.  You  will  be 
pleased  to  carry  tbia  obaervation  too  aloug  with 
you,  that  tbe  statutea  which  mention  presaing 
as  a  practice  then  subsisting  and  not  diaallowed, 
are  at  least  an  evidence  ot  tbe  usage,  if  they 
go  no  farther,  I  mean  if  they  do  not  amount 
to  a  tacit  approbation  of  iL 

For  it  is  hard  to  conceive,  that  tbe  legisla- 
ture should  frequently  mention  a  practice  ut- 
terly illegal,  and  repugnant  to  the  principles  of 
the  constitution  as  subsisting,  without  some 
marie  of  disapprobation. 

The  first  statute  I  have  met  with  is  tbat  of 
the  S  U.  3,  atat.  1,  c.  4.  It  is  an  act  against 
mariners  deserting  the  service ;  not  to  Iw  met 
with  in  the  later  editions  of  the  Statutea  at 
Large,  which  give  us  only  tlie  title  of  this  act, 
witlil  a  note  tbat  it  is  altered  by  the  I8tb  U.  6, 
and  5th  Eliz.  (m) 

f  Tbe  parliament  roll  placeth  tliiaparliaroent 
in  the  8th  of  H.  4,  whereas  Ryroer,  Dugdale, 
and  the  piinted  statutes  place  it  in  the  7  th.  It 
was,  to  speak  in  modern  langu«ige,  a  parlia- 
ment of  the  7th  and  8th  of  that  reign :  it  be- 
gan in  the  7(h  and  ended  iu  the  8th.    Foster. 

(m^  •*  From  what  he  [Foster]  here  says, 
and  Irom  the  words  of  the  statute  which  he 
aubjoins  in  the  very  words  of  the  English 
translatioo  as  (>iven  in  Pickering's  Edition  of 
the  Skatntes,  it  is  evident  he  is  guided  in  all  he 
aays  by  the  translation  of  the  stuiute,  and  pro- 


It  ie  bawarer 
inaerted  by  Rastal 
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atill  in  Ibrae,  and  aa  aacb  ia 
ia  bia  Abridgoseat  uodar  tiiln 
My  worthy  friend  Mr.  Cay 

bably  nefer  oaca  referred  himaelf  to  the  origi- 
imI  Freacb.  Tbe  worda  of  the  .original  are 
tbeae,  **  Item  pur  ecu  qe  pluaoura  marinera 
apres  ce  oils  aont  areatuz  et  retenna  pur  aer- 
fice  du  Koi  aur  la  mecr  en  defeaee  du  roialma 
et  en  not  receux  loura  gagaa  appurleaanta  aen- 
fuent  bora  da  dit  aerriea  sana  coa^"  Tbe 
great  miatake  and  impropriety  conaista  in  tbe 
translator's  having  rendfved  the  French  word 
above  arctiu2^  bjr  tbe  Eaglisb  word  arretted ; 
now  by  urreUed  ia  implied  tbe  detention  of  a 
man*a  peraon  contrary  to  bis  will  and  inclina- 
tion ;  but  tbia  ia  by  no  means  tbe  implicatioa 
of  the  word  aretiiis^  aa  the  aenae  tiom  the 
contezt  and  tbe  whole  tenor  of  tbe  atatuta 
plainly  evincea.  The  old  French  word  arestu 
(in  nMMlem  French  firriii)  ia  a  participle  of  the 
verb  areUre  of  tbe  fourth  conjugation  modern- 
iied  into  tlie  first  and  written  arreUer  or  rather 
arriter.  This  verb  hath  a  variety  of  aigaifica* 
tionsv  besides  tbat  which  impUea  in  Engliab  ta 
mrrett ;  and  among  othera,  one,  very  ubviousi 
and  in  general  uae,  especially  in  former  timea^ 
and  implied  *  to  hsirgajn  with,  lo  hire,  to  agraa 
'  tor'  in  tbe  way  of  bargainings  or  hiring.  It 
waa,  and  still  is  employ^  in  the  hiring  of  ser- 
vants, houses,  or  the  hke :  arrcter  un  domeg' 
iiguej  ia  to  bargain  with,  or  to  hire  a  aervant ; 
and  is  perfectly  synonymous  to  tbe  BMidera 
term  Umer ;  and  it  in  in  this  very  sense  tbat 
the  word  ia  uaed  in  tbia  atatute.  fiut  though 
tbe  French  speak  with  the  atrictest  propriety^ 
when  they  aay  arriter  un  domeUiquey  yet  ta 
express  the  same  idea  in  English  we  cannot  aay 
to  arrest  a  servant^  but  to  bargain  with  or  to 
hire  a  tervant ;  so  in  tbia  atatute  the  word 
arestu;:,  applied  aa  it  ia  to  mariners  is  as  im- 
properly rendered  in  the  translation  by  tbe 
word  arrested,  as  it  would  be  if  applied  to  ser- 
vants, as  observed  aliove  ;  for  it  by  no  meana 
conveya  the  same  idea  with  tbe  original  word 
as  it  there  stands  in  the  statute.  These  mari- 
ners were  persons  bargained  with,  they  were 
hired,  government  made  agreement  with  tliem 
or  contracted  for  the  voyage,  and  thereof  paid 
them  *  tlie  wages  pertaining,'  aa  the  atatute 
expressly  save,  uhat  do  the  worda  of  tbe 
statute,  *•  and  thereof  have  received  their  wages 

*  pertaining'  refer  to,  but  lo  the  precedug 
words,    *  the  king's   service    upon   the    aea, 

*  thereof,'  or,  *  fur  which  tliey  had  received 

*  their  wages  pertaining,'  ao  stands  the  coo- 
atructiou.      What  is  implied  by  *  the  king's 

*  service  on  the  sea  ?'  but  a  proposed  and  m- 
tended  voyage;  and  these  voyaij^es  were  gene- 
rally, at  the  period  we  are  speaking  of,  to  some 
part  of  the  coast  of  France,  and  were  so  short, 
that  at  this  time  they  would  be  termed  *  trips,' 
in  the  language  of  sailors:  and  mariners  of 
those  times  could  pretty  neariy  calculate  tbe 
time  such  a  voyage  would  require,  aud  acconU 
iogly  bargained  with  government  fur  the 
voyage,  alter  which  they  afe  said  to  be  re- 
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hath  likewise  inserted  it  in  his  Abridgment  under 
title  Seaman  No.  1.    I  will  gife  yon  the  words 

tmnedf  and  *  received  their  wages  pertaining* 
in  advance.  This  is  the  troe  sense  of  the 
statute,  from  the  words  of  the  statute  itself; 
and,  in  my  apprehensioo,  there  cannot  be  a 
more  unwarrantable  conceit  than  to  suppose 
these  mariners,  instead  of  being  bargained 
withal,  were  imprtued  for  the  royage,  and 
their  wages  paid  down  to  them  in  advance.  A 
government  acting  so  imprudently  would 
hardly  gain  confidence  enough  to  be  entrusted 
with  the  public  money. 

**  The  crime  of  these  mariners  was  not  that 
being  impressed  men  they  fled  the  service; 
but  that  having  voluntarily  bargained  with 
government,  and  freely  let  themselves  lo  hire 
nr  the  service,  and  received  their  wages  for 
the  voyage  in  advance,  they  had  defrauded 
government  of  that  money,  and  at  the  same 
time  of  their  pnifTered  and  bargained  service. 
What  would  be  the  crime  of  an  impressed  man 
lieeinff  away?  How  could  he  he  supposed 
capable  of  paying  double  wages?  How  should 
government  trust  such  a  man  with  his  wages 
in  advance  ?  But  the  case  is  the  very  reverse 
when  we  consider  this  mariner  as  having  made 
his  bargain  with  government,  as  the  statute 
describe  it  when  properly  understood,  and  as 
having  voluntarily  let  himself  to  hire :  then 
indeed  he  might,  as  the  custom  then  was,  be 
eiitrusCed  with  his  wages  in  advance,  because 
there  was  ground  for  confidence ;  and  if  he  did 
not  fulfil  his  agreement,  but  went  ofi*  with  the 
money,  he  justly  incurred  and  merited  the 
severe  penalties  of  the  statute  for  so  wilful  a 
traud  and  injury."    •    •    •    ♦    ♦ 

**  Whoever  will  consider  this  statute  with  at- 
tention must  perceive  that  the  sense  and  even 
the  jtistice  and  equity  of  the  statute  do  demand 
this  interpretation  of  the  words.  It  is  a  statute 
against  *  mariners  retained  to  serve  the  king 

*  on  the  seas,  which  do  depart  without  licence* 
as  the  title  expresses  it.  8uch  retained  mari- 
ners, as  the  statute  declares,  received  their 
wages  beforehand  for  the  voyap^e,  or  in  the 
words  of  the  statute,  *  and  thereof  have  received 

*  their  wages  pertaining ;'  and  the  complaint 
against  them  is,  that  after  receiving  their 
wsffes,  they  '  do  flee  out  of  the  said  service 

*  without  Kcenoe  of  the  admirals,  &c.'  and  the 
'  penalty  of  such  of  them  as  in  future  shall  be 

guilty  of  the  like,  as  enacted  by  this  statute,  is 
thus  expressed,  '  it  is  ordained  and  stablished, 
^Thst  all  those  mariners  which  from  bence- 

*  forth  shall  do  in  such  manner,  and  that  trul^ 

*  found  and  proved  before  the  admiral,  or  his 

*  lieutenant,  shall  be  hohJen  to  restore  to  enr 

*  said  sovereign  lord  the  king,  the  double  of 

*  that  they  have  taken  for  their  wages ;  and 

*  nevertheless  shall  have  one  year's  imprison* 
^  ment,  without  beinir  delivered  by  mainprise, 
'  bail,  or  any  other  way.'  "  A  Discourse  on 
the  Impreisiug  of  Msriners. 

If  theprecediDf  remarks  be  just^  it  will  1m 


of  tlie  act  as  far  aa  coneemeth  this  point,  as  I 
find  it  in  an  edition  of  the  Statutes  at  Large( 
ending  with  the  last  year  of  H.  7.  *'  Item, 
because  that  divers  mariners  after  that  they 
be  arrested  and  retained  for  the  king's  service 
upon  the  sea  in  defence  of  the  realm  and  there- 
of have  received  their  wages,  do  flee  out  of  the 
said  service  without  license  of  the  a«lmirals  or 
their  lieutenants.  It  is  ordained  and  established, 
that  all  those  mariners,  which  from  henceforth 
shall  do  in  such  manner,  shall  be  holden  to  re« 
store  to  our  said  sovereign  tord  the  king  the 
donble  of  that  they  have  taken  for  their  wages, 
and  nevertheless  shall  have  one  gear's  impri* 
sonment  without  being  ddivwed  by  roainpnse, 
bail,  or  by  other  way." 

The  act  then  goeth  on  to  du'ect  how  fugitiTe 
mariners  shall  be  apprehended  and  dealt  with ; 
and  concludeth  viitn  thb  clause :  <*  And  like 
punishment  shall  be  made  of  seijeants  of  arms, 
masters  of  ships  and  all  others  that  shall  be  at- 
tainted before  the  admiral  or  his  lientensnt  afore-' 
said,  that  they  have  any  thing  taken  of  the  said 
mariners  for  to  suffer  tbem  to  go  at  large  out 
of  the  said  service  afler  that  they  have  been 
arrested  for  the  same  service." 

You  will  be  pleased  to  observe,  that  the- 
word  *  arrest,'  twice  used  in  this  set,  is  made  use 
of  in  the  precedents  I  cited  of  the  1st  and  15th 
of  this  very  reign,  and  in  most  of  those  of  later 
date :  it  is  likewiiie  used  in  ten  other  cunmiis* 
sions  in  the  same  reign  touching  this  very  ser- 
vice, all  likewise  directed  for  execution  to  Ser- 
jeants at  arms,  which  for  brevity  sake  I  bavo' 
omitted.  [7  Rym.  391,  463,  501,  504,  789t 
839.] 

So  that  if  it  be  asked,  who  are  the  persons' 
subjected  to  the  penalties  of  thb  set,  it  most  be 
answered,  mariners  arrested  and  taken  into  the 
service  by  virtue  of  commissions  from  the 
crown,  in  case  of  their  desertion ;  and  Serjeants 
at  arms,  masters  of  ships  and  others  executing 
such  commissions,  who  for  lucre  shall  saftr 
them  to  go  at  large  after  such  arrests. 

Mariners  indcM  wer^^t  subject  to  the  penal- 
ties of  this  act,  unless  they  had  recdfed  wages.' 

But  might  not  a  mariner  so  arrested  have  rea- 
sonably said,  '*  I  was  compelled  against  law  into 
the  service ;  I  did  my  duty,  while  I  oootinued 
in  it,  and  dearly  earned  the  wages  I  received  ;'* 
might  not  a  mariner  have  said  this,  and  much' 
more  up6n  a  supposition  of  the  illegality  of  an' 
impress  f  Certainly  he  might  But  yea  see 
msriners,  though  taken  into  the  service  by  com^ 

observed  that  they  extend  to  nullify  what  Fos- 
ter a  little  farther  in  his  argument  says  of  the 
word  <  retained,'  to  which,  not  without  some  vio- 
lence of  interpretation,  he  has  affixed  the 
meaning  of  *  detained.' 

X  It  u  likewise  in  a  collection  of  the  statotci 
at  large,  called  Rsstal's  Statutes,  printed  1618, 
and  in  an  old  collection  of  the  atatotes  called 
the  Great  Book  of  Statutes ;  and  in  every' 
ediUonJantecedent  to  Pulton's  m  1618.  Foster. 
It  is  now  printed  in  several  of  the  modem  edi- 
tions of  the  slatates.    I>odsoa. 
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pulsion,  are  by  fliis  act  made  liable  to  pecuniar  j 
ami  corporal  puiiishmeat  too,  in  ease  of  deser- 
tion*. This  Ooib  more  thaii  imply  the  legality 
ot'vuch  compiibiioo. 

It  mav  jKKisibljr  be  objected,  that  tbe  wonl 

*  retained*  is  imed  in  the  act,  and  that  a  retainer 
imptieth  a  mutual  contract  lor  some  service  to 
Im  done.  It  may,  when  it  atandetli  alone,  hare 
received  that  sense  in  modern  languafe,  but  in 
Rtrict  propriety  it  meaiieth  nothing  more  than  tbe 
taking  a  persoiiiiito  some  service ;  and  is  in  troth 
the  act  only  of  the  perwin  retaining  or  taking. 
And  tboretorc  when  I  see  tbe  word  *  retahicM* 
connected  with  one,  which  hath  no  other  mean- 
ing in  the  English  (n)  tongue  than  what  ear- 
rteth  with  it  the  idea  of  compulsion,  1  eanaot 
conceive  that  tlie  legielature,  speaking  of  pet  • 
BOBS  amsled  and  retaned,  anonld  mean  no 
other,  thau  persoBa  takeo  into  the  service  with 
their  own  eonaent. 

That  there  was  a  praelire  then  sobsiBting  of 
taking  mariners  into  the  ssrvioc  by  computeMm 
osnaoi  be  denied :  the  narliaaMBt  conM  not  be 
ignorantofil.  Is  it  possible  then  to  imagine,  thai 
tpey  oooM  use  a  word  which  manifestly  signh- 
fietn  oompuErion,  and  yet  mean  nothing  more 
than  a  mutaal  oontract  r  Besides,  il  cannot  be 
conceived,  thai  ssriesMa  at  arms,  who,  as  I 
before  observed,  were  the  persons  about  that 
time  nsnally  empfeyed  in  toe  service  of  press- 
iogf  could  M  expressly  and  by  name  subjeeled 
to  the  penalties  of  the  act,  if  no  owriners  bal 
snob  as  vehutarily  entered  into  the  servioe  were 
comprf  bended  in  it. 

The  next  act  is  that  of  the  9d  &  Sd  Ph.  tfnd 
Itoar.  c.  16,  (o)  which  layeth  a  penalty  on 

*  See  Statula  de  Officio  Adroiralitatis 
Angliv,  paUisbed  by  Dr,  Sinopson  in  the  year 
•  1743,  at  the  end  of  Ckirk^s  Praxis  Sopremss 
Curi«  Admiralitatis— Articles  10,  37,  39 ;  and 
the  learned  doctor's  notes  on  those  articles 
tboching  ships  and  mariucrs  pressed  into  the 
kinff*s  serviee.    Foftter. 

(n)  "  This  is  full  evidence  that  Foster 
argues  from  tbe  translation  of  the  statute,  and 
pfulably  he  never  saw  or  at  least  exsmmed 
the  original." — Discourse  on  the  Impressing  of 
Mariners,  6rc 

(q)  **  This  statute,''  says  the  author  of  the 

*  Discourse  on  Impressing,'  &c.  **  regards  only 
watermen,  or  as  the  act  expresses  it,  *  persons 

*  exercising  the  occupation  of  rowing,  betwixt 

*  Gravesend  and  Windsor.'  Here  is  but  one 
short  seolion  of  the  statute  which  treats  of  this 
natter.  And  first,  1  nrasl  observe  that  oMrfef- 
mem  are  not  martjiers,  nor  doth  any  thing  in 
this  statute  relate  or  extend  to  manners.  In 
tile  next  place,  it  speaks  only  of  watermeu 
rowing  between  Gravesend  and  Windsor,  and 
Boneotlier,  and  htttly,  it  doth  not  expressly 
dechnre,  that  even  these  watermen  are  liable 
or  subject  by  the  law  to  be  impressed  :  it  only 
declares,  that  if  they  **  m  the  time  of  the 
execution  of  any  commtsRion  of  pressing  that 
shall  be  had  fo  the  king's  or  queen's  majesties, 
and  the  heirs  and  successors  of  tht  queen's 


en    plying  between    Gravesend   and 
r,  Who,  to  speah  in  the  language  of 


watermen 

Windsor. 

the  act,  in  the  time  ot' pressing  by  oommUon 

for  tbe  service  of  the  crtfwn  upon  the  sea,  do 


ma^ies  in  tlieir  sflfairs,  shall  willinsty,  volun- 
tarily and  obstinately,  withdraw,  hide  or  con- 
vey him  or  themselves  in  the  same  time  of 
pressing,  iuto  secret  places  aud  out  comera» 
and  wImu  after  such  tiine  of  pressing  is  over- 
past, »hall  return  and  come  again  to  tbe  said 
river  Thames,  to  row  betwixt  Gravesend  and 
Windimr  aforesaid,  and  that  ilnly  proved,  6ec. 
that  then  he  or  ihey  so  doing  or  offending 
siMrtI  suffer  imprisonment  by  the  space  of  two 
weeks,  and  be  banished  any  more  to  raw  from 
thenceforth  npAn  the  said  river  Thames  by  the 
space  of  one  whole  year  ami  day  then  next  fol* 
towing."  We  see  then,  rhis  statute  «rtends 
only  to  watermen,  and  to  watermen  only  of  n 
particular  district,  such  as  ply  between  Grave*- 
end  and  Windsor,  and  none  other.  These 
alone  are  subject  to  the  penalty  of  thia  statsrln 
and  even  that  is  conditionsit.  Of  all  which 
Fester  says  nothing.  If  a  waterman  as  belMe 
described,  absconds  during  the  time  of  imprf 
mg,  and  returns  and  plies  after  that  impraasing 
hoover,  he  is  liaUe  fo  two  weeks imprissnsscnt, 
and  is  debarred  ply  inff  on  tfast  pact  of  theThnmes 
for  one  year  and  n  oay  s  but  if  he  aliaeond% 
and  aftervrards  dotli  not  return  to  ply  tbeeci  b6 
is  then  suhjpsct  te  no  penalty  whatevdr.  He 
■say  ply  at  Reading,  at  Oxford  upon  tlml  river 
Thames,  or  in  any  Ciker  river  as  a  wateissan ; 
or  may  tike  to  any  other  occupationr  in  any 
part  of  the  kingdom,  and  tliisatitnte  ahall  net 
aiTect  him.  It  shonid  seem  therefore  from  the 
nature  of  this  statute,  that  the  watermen  plying 
between  Gravesend  and  Windsor,  had  in  for- 
mer times,  stipulated  with  govemment  for  cer* 
tain  imnmuities  granted  to  them  as  a  corpora* 
tion,  voluntsrily  to  enter  a  certain  number  of 
thehr  body,  as  the  exigency  might  require,  en 
board  the  navy ;  that  they  had  been  caJled 
upon  aforetime  to  perform  their  covensnt,  and 
had  been  remiss  in  tbe  pertbnnance ;  in  conse* 
qnenoe  of  which  govemment  bed  issued  war- 
rants  to  take  or  impress  them,  and  to  coknpei 
them  to  do  that  by  force,  which  they  eogbt  to 
hate  done  voluntarily ;  that  on  issuing  su^ 
warrants  to  impreso  them,  it  had  been  cus- 
tomary fortliem  to  abscond  till  the  bustle  had 
subsided,  and  then  return  to  pursue  their  oecn- 
pation  in  quiet  To  prevent  which  in  future^ 
Ibis  statute  seems  to  have  been  enacted,- laying 
a  penalty  on  such  of  them  as  shouM  abscond  on 
such  occssiom  and  afterwards  return  to  parti- 
cipate in  the  immunities  granted.  Without 
aome  previous  contract  of  tins  kind,  I  say  it  is 
not  easy  to  conceive  how  government  bename 
vested  with  a  right  in  the  service  of  these  ww 
termen  in  perticular,  nso^e  tluui  in  that  of  aH 
other  watermen,  so  that  this  statute  should  be 
psHicuhuiy  directed  against  them,- and  should 
subject  them  to  penalty  in  case  only  tliat  they 
returned  and  plyed  again.  If  thc-right  bad  not 
arisen  th>m  paiticnhMr  eontmet  with  then^  it 
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willingly  and  obstinately  witlnlraw,  hide  and 
convey  themselves  into  secret  nlaces  and  out- 
corners ;  and  aAer,  when  sach  time  of  pressing 
ii  oreqiaased,  return  to  their  employments. 

This  provision,  it  is  true,  extendetli  only  to 
watermen  on  the  Thames,  and  may  be  consi- 
dered as  one  of  the  many  wholesome  regula- 
tions those  persons  are  brought  under  by  this 
act :  and  it  is  mentioned  in  that  light  in  an  aet 
(4, 5  A.  c.  19,  a.  18),  passed  in  the  late  queen's 
time.  But  at  the  same  time  it  sheweth,  that 
commissions  for  pressing;  were  then  in  use. 
And,  in  my  opinion,  it  likewise  supposeth  the 
legality  and  utility  of  such  commi»sions,  and 
that  tneae  neople  are  the  objects  of  them : 
otherwise  why  are  they  subjected  even  to  the 
slightest  punishment,  for  absconding  at  the 
time  of  the  execution  of  those  commissions  ? 

The  acts  which  come  next  to  be  considered 
are  some  made  since  the  Revolutiou  ;  a  most 
auspicious  period !  when  the  principles  of  li- 
berty were  well  understood,  and  most  gloriously 
asserted,  (p) 

These  are  the  7lh  and  t)Lh  of  king  William, 
the  2d  and  3d,  and  the  4th  aad  6th  of  the  late 
queen. 

'  Tht?  first,  7  and  R  W.  3,  c.  21,  is  intitled.  An 
Act  for  the  increase  and  encouragement  of 
aeamcn. 

It  euacteth,  sect.  15,  among  other  things, 
that  licences  may  be  given,  by  his  maje&ty,  or 
tiic  lord  high  admiral,  or  conunissioners  of  ad- 
miralty, to  any  landmen  willing  to  enter  into 
the  merchant's  service  ;  which  shall  be  to  them 
a  prQti'Ction  against  being  iiiipicsseil  for  the 
'space  of  two  years. 

had  been  a  general  right  over  all  watermen 
whatever  in  the  kingdom,  and  all  without  ex- 
ception had  been  subject  alike  to  some  penalty 
oi'  a  general  statute.  This,  therefore,  is  a  sta- 
tute».of  a  private  nature,  and  the  impressing 
heres|»oken  of  is  of  the  same  kind,  and  affects 
only  a  particular  aet  of  watermen  within  a 
particular  district,  and  as  I  observed  before, 
there  is  but  this  short  section  of  the  whole  sta- 
tute which  treata  of  the  subject  we  are  apeak- 
ing  to,  all  the  other  parts  of  this  statute  concern 
the  settling  and  estabhshing  certain  regulations 
relative  toTiargemen  and  watermen  rowing  and 
plying  between  the  phicea  before -mentioned, 
and  not  a  word  is  any  where  beside  mentioned 
concerning^  impressing." 

(p)  The  following  passages  I  bare  extracttd 
from  the  Commona'  Journal : 

'<  Jovia,  S^  die  Febroarii,  1692. 

*<  A  complaint  being  made  to  this  House, 
that  one  Thomas  GwiTlim,  a  servant  to  Mr. 
Mansell,  a  member  of  this  House,  coming  in 
bis  livery  to  receive  his  letters,  was  preyed, 
and  shipped  off  for  Harwich,  to  go  into 
Flanders ; 

''  Ordered,  That  the  commissioners  for  trans- 
portation do  search  all  transport  ships  for  the 
teid  Thomas  Gwillim ;  and  if  they  find  him, 
that  they  do  send  him  to  the  said  Mr.  Maosell." 

VOL.  XVUI. 


Provided  such  landmen  bring  two  credible 
persons  to  vouch  for  them.  But  if  any  per- 
son shall  vouch  for  any  one  as  a  landman,  who 
shall  aAerwards  appear  tu  have  been  a  Aeaman, 
he  shall  forfeit  twenty  pounds. 

The  2d  and  3d  of  the  late  queen,  c.  6,  is  in- 
titled,  An  Act  for  the  increase  of  seamen  and 
better  encouragement  of  navigation  and  se- 
curity of  the  coal-trade.  To  these  ends 
(s.  4  and  5,)  it  iropowereth  parish-officers  to 
bind  out  poor  boys  to  sea  in  the  merchants* 
service ;  and  enacleth,  that  boya  so  bound  out 
shall  not  be  compelled  or  impressed  or  per- 
mitted to  enter  into  the  service  of  the  crown  at 
sea  till  they  attain  thtir  age  of  eighteen,  and 
that  certificates  of  such  binding  shall  be  trans- 
mitted by  the  collectors  of  the  respective  porta 
to  the  acfmiralty ;  and  that  thereupon  such  pro- 
tectiona  shall  be  made  for  such  apprentices 
without  fee  or  reward. 

And,  for  encouraging  other  persons  to  bind 
themselves  apprentices  in  the  merchants'  ser- 
vice, it  furtlier  euacteth,  (sect.  15.)  that  per- 
sons 80  binding  themselves  shall  not  be  com- 
pelled or  impressed  into  the  service  of  the 
crown  for  three  years  from  the  time  of  such 


"  Martis  7"*  die  Februarii. 

**  A  compkint  being  made  to  this  House, 
that  a  servant  of  Mr.  Lutterell,  a  member  of 
this  Ilouac,  going  about  his  master's  business^ 
was  lately  piessed,  and  detained  in  custody,  in 
bri'ach  of  the  privileges  of  thia  House. 

**  Resolved,  That  a  committee  be  appointed 
to  examine  the  said  complaint,  and  also  to 
enquire  into,  and  examine  the  great  abu^ca 
daily  committed  by  prrss-mastci's ;  and  to  re- 
port the  same,  with  their  opinions  thereon,  to 
the  House." 

"  Jovis  9  die  Februarii. 

**  Sir  Bdward  Seymour  acquaints  the  House, 
that  he  had  laid  before  his  miyesty  the  letter 
from  the  mayor  of  Harwich,  in  answer  to  the 
order  of  this  House:  and  his  majesty  had  been 
gracuiusly  jdeased  to  take  notice  or  tbe  great 
violation  of  iustice  that  has  been  made  in  kid- 
napping of  his  subjects  under  the  pretence  of 
pressing  them  into  foreign  service ;  and  that 
his  majesty  had  a  very  great^  resentment,  that 
his  subjects  should  meet  with  such  usage ; 
and  would  take  all  care  possible  for  the  future 
to  punish  the  authors  ot  it ;  and  that  in  the 
first  place  his  majesty  was  pleased  to  call  be- 
fore him  the  officers  of  the  army,  and  gave 
them  a  strict  charge,  that  they  should  receive 
no  men  that  were  impressed ;  mr  as  they  them- 
selves had  no  power  to  press,  they  should  not 
receive  any  mau  that  was  pressed.  And  that 
his  maiesty  would  cause  it  to  be  made  public, 
by  having  it  printed:  And  that  in  the  next 
plaoe  his  majesty  gave  orders  to  the  admi- 
ralty to  examine  the  press-masters  that  had 
committed  those  abuses  ;  and  that  there  should 
lie  anch  exemplary  punishment  inflicted  on 
them,  that  others  sCould  be  deterred  from  doing 
he  like." 

i     4R 
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bi,i«!itiir,  aoJ  that,  upon  certificates  of  iucb 
biiriikij^  troiii  thi>  till  lectors  of  the  reipective 
ports,  the  admiralty  Khull  grant  protections 
withont  fee  orrewarij. 

Anil,  tor  enc<)uru{;intr  the  coal-trade,  it  far- 
ther enacteth,  (it«H-t.  90.)  that  during  the  war 
there  shall  be  alloMrcd  to  every  vessel  em- 
ployed in  that  trade,  besides  the  master,  mate, 
and  carnenter^  one  able  seaman  for  every  one 
hundred  ton  of  the  vessfl,  not  exceeding  three 
hundred  t«>n,  freefVom  impressing. 

The  4th  and  Mh  of  the  late  queen  (c.  1!), 
t.l7.)  recitelh  th.At  clause  in  the  act  of  the 
Sd  and  3d,  irhich  exempted  foluntary  ap- 
prentices for  three  years,  andsai-lh,  *'  Whereas 
such  exi'mption  fur  three  yearf,  which  was 
intended  for  the  encouragement  of  fandroen 
to  bind  thcmselfes,  hatn  been  manifestly 
■hnsed  for  the  exempting  ant)  |irotecting  of 
seamen  from  the  .«(ervice,  to  the  great  hindrance 
and  prejudice  of  her  majesty ^s  sea-service: 
Be  it  therefore  enacted  and  declared,  thai  no 
person  or  persons  of  the  age  of  eighteen  years 
shall  have  any  exemption  or  protection  from 
hci-  majesty's  sea-service,  who  shall  have  been 
in  any  sea- service  before  the  time  they  Imund 
themselves,  any  law  or  statute  to  the  contrary 
notwithstanding.'** 

Let  us  now  take  a  short  view  of  these  acts. 

Persons  under  certain  s|iecial  qualifications 
are  exempted  from  being  impressed. 

To  that  end,  in  one  case,  licences  are  to  be 
granted  by  his  majesty  or  from  the  admit alty, 
but  under  proper  cautions  to  prevent  abuses. 

In  other  cases,  certificates  are  to  lie  return- 
ed from  the  chief  officers  of  the  ports,  and 
protections  thereupon  granted  without  fee  or 
reward. 

Anil  in  every  case  these  exemption^,  as  (hey 
are  con  lined  to  persons  under  certain  limited 
qual  ill  cations,  so  are  they  limited  tf>o  in  point  of 
time,  and  withal  given  by  way  of  enciiumge. 
jnent.  And  lastly,  the  extending  the  benefit 
even  of  a  temporary  exemption  beyond  the 
original  intent  of  the  legislature  is  declared  to 
be  an  abuse,  and  an  abuse  tending  to  the  great 
hindrance  and  prejudice  of  her  majesty's  sea- 
service. 

Do  not  these  things  incontestihiy  nrt  suppose 
the  expediency,  the  necessity,  anti  the  legality 
of  an  impress  io  general?  If  they  do  not, 
one  must  entertain  an  opinion  of  the  legisla- 
ture acting  and  speaking  in  this  manner,  which 
it  will  not  lie  decent  for  me  to  mention  in  this 
place. 

For  the  very  notion  of  an  exemption,  when 
granted  by  statute  to  particular  persons,  and 
tliis  too  by  way  of  encouragement,  implicth, 

*  N.  H.  Other  acts  to  the  like  purpose 
which  did  not  occur  to  the  author  Ivncn  this 
argument  was  delivered  are,  1  Annas,  sess.  l,c. 
10,  s.  12 ;  G  Annte,  c.  31,  s.  2  ;  13  Geo.  'J,  c.  17, 
s.  1,  2,  3.  and  c.  HH.  s.  5.  Foster.  St'c  also 
19  Ceo.  2,c.  30.  Dodson.  See  also  2  G.  3, 
c.  15,  s.  22  ;  19  G.  3,  c.  38,  s.  1 ;  26  G.  3,  c. 
41,  s.  17  ;  38  G.  3,0.46,  8. 1 ;  42  G.  3,  c.  22. 


that,  without  such  exemption,  the  parties  en- 
titleil  to  the  hem  fit  of  it  would  by  law  be  liable 
to  the  duty  or  bunlen  which  is  the  subject- 
matter  of  that  exemption:  otherwise  the  sta- 
tute doth  nothing ;  it  operateth  upon  nothing, 
if  no  legal  duty  or  burden  be  removed  by  it. 
And  consequently  the  granting  exemptions  to 
seamen  under  certain  limited  qualifications,  and 
for  a  limited  time  only,  supnoseth  that  all  sea- 
men in  general,  without  sucn  etemption,  were 
by  law  liable  to  the  duty  or  burden  which  is  the 
subject  matter  ol'that  exemption. 

And  the  many  provisions  the  legisfaiture  hath 
made  to  prevent  abuses  with  regard  to  these 
exemptions,  attended  with  a  plain,  full  and  ex- 
press declaration,  that  such  anuses,  namely  the 
extending  the  benefit  of  exemptions  beyond 
the  intent  of  the  legislature,  tend  to  the  great 
hindrance  aud  prejudice  of  the  sea-serrice,  im- 
ply, that  the  duty  or  burden,  which  is  the  ob- 
ject of  all  this  care  and  caution,  is  expedient 
and  necessary  to  the  service. 

And  this  burden  is  plainly  an  impren  in  time 
of  war. 

IVhich,  from  the  authorities  1  hare  cited, 
appeareth  to  me  to  be  grounded  oo  oomiiioa, 
and  statute  law ;  in  other  words,  upon  a  ge- 
neral immemorial  usage,  allowed,  approved, 
and  rccognizeil  by  many  acts  of  parliotnenL 

Against  what  1  have  said  it  hath  been  ob- 
jecteil,  that  the  practice  of  pressinjp  is  inooD- 
sistent  with  the  lil>erty  of  the  subject|  and  a 
breach  of  31agna  Ctiarta. 

I  readily  admit,  tliat  an  impress  is  a  restraint 
uiion  the  iiatuml  liberty  of  those  who  are  tia« 
ble  to  it:  but  it  must  likewise  be  admitted  on 
the  other  hand,  that  every  restraint  upon  na- 
tural liirarly  is  not  co  nomine  illegal,  or  at  all 
inconsistent  viiili  the  |»riiicipli'S  of  civil  liberty. 
Ami  if  the  restraint,  be  it  to  what  degree  so- 
ever, appeareth  to  be  necessary  to  the  fpood  and 
welt'iire  of  the  whole,  and  to  he  warranted  by 
siatiite-luM,  as  well  as  immemorial  usage,  it 
cannot  be  complaini-il  of  otherwise  than  as  a 
private  mischief:  which,  as  1  said  at  the  be- 
ginning, must,  under  all  govemmente  whatso- 
ever, lie  submitted  to  for  avoiding  a  pablic  io- 
conveuience. 

As  to  Magna  Charta,  it  is  not  pretended  that 
the  practice  of  pressing  mariners  for  the  public 
service  is  condemned  by  express  words  in  that 
statute ;  and  if  it  l>e  warranted  by  common  and 
statute- law,  it  cannot  be  shewn  to  be  illegd 
bv  any  consp(|uences  drawn  from  Maffoa 
Charta';  in  like  manner  as  pretsic^  for  thi 
land  'SeiTice  could  not  be  deemed  illegal  or  in- 
consistent with  the  principles  of  our  constitn- 
tion,  while  there  were  temjwrary  acti^as  there 
w  ere  many  iu  the  late  war)  to  warrant  it. 

Hcsides,  we  know  that  Magna  Charta  hath 
been  expressly  and  by  name  cnnfirroed  by  mant 
acts  of  parliament,  my  lord  Coke  sailh  39 ;  and 
yet  tlic  practice  of  pressing  mariners  still  eod- 
tinued  through  all  ages,  and  was  never,  that  I 
kjiow  of,  once  mentioned  in  any  of  those  acts 
OS  illegal  or  a  violation  of  the  Great  Charter. 

In  a  similar  case,  1  mean  the  practice  of 
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pressing  ^Idlers  fur  foreifrn  service,  there  are 
statutes  of  an  early  date,  [1  E.  3^  atat.  3.  c.  5 ; 
95  E.  3,  Stat.  5.  c.  8.]  which  1  conceive,  were 
intende^l  aofaiost  it ;  though  it  was  practised 
lon^  afterwards.  But  those  acts  extend  only  to 
the  ca<e  of  preying  for  the  land -service,  not  a 
word  do  1 6nd  in  them  touching  the  sea-serytce. 
Org  reason  of  the  difference,  among  otbersi 
ipay  be,  that  the  land-service  was  thought  to  he 
sumciently  provided  for  in  ordinary  cases  by 
the  military  tenures ;  and  extraordinary  cases, 
cases  of  necessity,  such  as  that  of  a  foreign  in- 
fasion,  were  expressly  excepted.  In  those 
cases,  saith  the  1  £.  3,  it  shall  be  done  as  in 
times  past ;  which  we  know  was  by  coinmis- 
aions  of  array ;  VFhereas  no  competent  provi- 
1^00  was  made  by  law  for  the  ordinary  sea-ser- 
Tice.  There  were  no  naval  services  uue  to  the 
crown,  except  those  of  the  cinque  ports  and  a 
Tery  few  otbeii ;  which,  all  together,  were  too 
inconsiderable  to  be  mentioned,  and  bore  no  sort 
of  proportion  to  tlie  common  exigencies  of  the 
public  in  time  of  war. 

But  there  is  another  objection,  which  de- 
•enreth  to  be  considered.  It  is,  that  tempo- 
rary acts  have  from  time  to  lime  been  made^ 
autnorizing  the  pressing  mariners  for  the  sea- 
sfrvice ;  mm  whence  it  is  argued,  that  the 
legislature,  which  i§  supposed  to  do  nothing  io 
Tam,  would  Qot  have  given  those  powers  ror  a 
time,  if  the  luDg  by  his  prerogatir e  could  hav? 
provided  for  the  service  without  the  aid  of  such 
temporary  acts. 

The  ffentleman  who  had  the  care  of  puUisb- 
ing  lora  chief  justice  Hale's  History  of  the 
pleas^  of  the  Cfrown  referreth  [1  Vol.  679,  in 
margin]  to  several  temporary  acts  made  in  the 
late /queen's  time,  authorizing,  as  he  suppoteth, 
the  pressing  of  soldiers  and  mariners.    1  haye 


pressing  of 
do  1  find  in  any  of  them. 
There  was  indeed  an  act  made  in  that  reign  £4, 
5  Aune,  p.  19.1  for  compelling  mariners  into  tbe 
very  ice,  by  methods  which,  it  was  then  thought, 
tbe  prerogative  alone  could  not  warrant.  To 
that  end  it  authorized  and  required  justices  of 
the  peace,  and  other  magistrates  to  cause  privy 
p^aiches  to  be  made  from  time  to  time  for 
injarioers,  who,  m  the  act  e^cpresseth  it,  did  lie 
hid,  withdraw,  aqd  conceal  themselves,  and  to 
jdeiiver  them  wbeii  apprehended  to  conductors 
for  the  service  of  the  crown :  and  constables 
and  other  officers  were,  by  warrants  from  the 
jvagbtratea,  to  ynake  privy  searches  by  night, 
andwere  impowered  to  enter  houses  and  open 
lloora  in  execution  of  such  warrants,  and  were 
l^uired  to  give  an  account  of  their  proceed- 
ings from  time  to  time  to  tbe  magistrates  on 
oath,  and,  in  c^ae  of  negligence  or  remissness 
in  the  premises,  were  subjected  to  pecuniary 

Eunisbments.  This  is  the  substance  of  the 
rst  oiue  sections  of  the  act ;  which  sections, 
contmuing  in  force  only  till  the  first  of  M^rch 
1706,  are  not  printed  in  the  later  editions  of  the 
St^utes  at  ][4urge. 


But  it  cannot,  t  conceive,  be  inferred  from 
the  new  powers  given  by  this  act,  that  an  im- 
press by  commission  from  the  crown  or  by  ad- 
miralty-warrants,  which  was  practised  at  that 
very  time,  was  illegal.  All  that  can  be  infer- 
red is.  that  the  ordinary  methods  then  in  use 
were  found  ineffectual ;  and  therefore  the  legis- 
lature had,  far  that  time,  recourse  to  an  extra* 
ordinary  one,  for  comi>clliog  into  the  service 
those,  who  could  not  be  come  at  by  tlie 
ordinary  methods ;  those,  who,  in  the  lan- 
guage of  the  act,  lay  hid,  withdrew, 
and  concealed  themselves.  And  to  that  end. 
civil  magistrates  and  civil  officers  are  required 
and  autfiirized  to  do,  what,  in  the  judgment  of 
the  legislature,  without  the  aid  of  that  act, 
they  could  not  hi^ye  done,  or  at  least  were  not 
compellable  to  do. 

And  whoever  readelh  and  considereth  tbe 
17tb  and  18tli  sectiona  of  this  act,  which  I 
have  already  cited  to  another  purpo^,  will 
hardly  conceive,  that  that  narliament  had  any 
doubts  concerning  the  legality  of  an  impresf 
by  the  ordinary  methods  of  law. 

Indeed  the  temporary  acts  of  the  ICth  am) 
17th  of  Car.  1,  [c,  5,  3d,  26.1  come  directly  to 
the  point.  They  authorized  an  impress  by 
admiralty -warrants  for  a  limited  time.  And 
had  temporary  acts  of  that  kind  been  frequent, 
or  had  the  practice  of  pressing  been  discon- 
tinued from  the  time  of  Charles  1,  unless  wheo 
reyived  by  subsequent  temporary  acts,  I  think 
what  hatp  been  said  upon  the  foot  of  antient 
.precedents  could,  af^er  all.  haye  bad  yery  Utile 
weight.  For  I  treely  declare,  that  antient  pre- 
cedents alone,  unless  supported  by  modero 
practice,  weigh  very  little  with  me  in  questiona 
of  this  nature;  I  mean,  in  questions  touching 
the  prerogative.    But  we  all  know,  that  the 

Eractice  of  pressing  by  admiralty -warraota 
ath  continued,  now,  near  a  century  since  the 
expiration  of  thoiie  acts  of  kina;  Chanes  1,  with- 
out one  atatute  of  the  like  kind  to  authorize  it. 

These  acts  of  king  Charlea  1 ,  do  indeed  slieir» 
that  the  prerogatiye  of  pressing  marinere  into 
the  pubnc  service  was  at  that  time  doubted  of. 
And  wboeyer  considereth  the  peculiar  circum- 
stances of  that  time,  when  the  prerosative  had 
in  too  many  instances  been  carried  to  great 
lengths,  and  vvhen  the  nation  was  at  tbe  yery 
eve  of  a  civil  war  upon  the  subject  of  liberty 
and  prerogative,  ana  cooaideretb  withal  that  a 
naraJ  force  must  in  all  eyenta,  aa  thinga  thea 
stood,  be  provided; — whoeyer,  I  say,  con- 
sidereth these  things,  will  not  wonder,  that  Hm 
prerogative  of  preasiug  miners  should,  at 
that  very  critical  time,  be  called  Ui  question ; 
or  that,  in  order  to  procure  an  unirersal  sub- 
mission to  a  measure  necessary  at  tliattime, 
the  authority  of  parliament  ahould  be  called  in, 
in  aid  of  the  prerogative. 

There  was  a  temporary  act  made  in  this 
yery  session  [c.  48.1  lor  pressing  for  the  hmd- 
aervice.  It  reci^eUi  that  a  rebellion  waa  on 
foot  }ik  Ireland,  and  then  declaretb,  almost  ia 
the  wopds  of  1  £.  3»  before  cited.  That  by  lav 
m  mM  14  ^mpfiUtUe  to  go  oiit  of  bla  coun^ 
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to  serf  e  as  a  soldier,  cxecpt  in  case  of  necessity 
of  siiilileu  comind^  of  straii};e  enemies  ititn  the 
kiogdoui,  or  except  tie  was  bound  thereto  by 
leoiirc.  (q) 

Cq)  1  am  somewhat  surprised  that  Foster  did 
not  lake  more  particular  notice  of  this  statuie, 
(which  I  apprpliend  to  be  17  Car.  c.  20,  agree, 
ably  to  Scobell).  In  its  pro^pres4  it  causeil 
much  disagreement  between  the  two  Houiies, 
and  bitter  altercation  between  the  king  and 
parliament.  (8ec  V  New  Pari.  Hist.  9G8. 
991,  and  also  the  numerous  entries  respecting 
it  in  the  Juurna!*).  Lord  Clarendon  (book  4, 
▼ol.  1,  p.  320,  8?o  edit.)  gives  the  following 
history  of  it : 

**  The  slow  levying  of  men  was  iropoted  to 
the  difficulty  of  getting  volunteers;  their  num- 
bers who  lud  t'omroission,  upon  beating  drams, 
risiuir  very  inconsiderably :  and  therefore,  they 
prepared  a  bill  for  pressing;  which  quickly 
passed  the  Commons,  and  was  sent  up  to  the 
Lords.  It  cannot  be  supposed,  that  there  could 
be  then  a  scarcity  of  men,  or  that  it  could  be 
hard,  within  three  mooths  ailer  the  disbanding 
the  northern  army,  to  bring  together  as  many 
men  as  they  had  occasion  to  use :  but  their  busi- 
ness was  to  get  power,  not  men ;  and  therefore, 
this  stratagem  was  used,  to  transfer  the  power 
of  pressing  n^en  from  the  kin^  to  themselves ; 
and  to  get  the  king,  that  he  might  be  now  able 
to  raise  men  for  Ireland,  to  disable  himself 
from  pressing  upon  any  other  occasion.  For, 
in  the  preamnle  of  this  bill  which  they  sent  op 
to  the  Lords  (as  thev  had  done  before,  the  first 
act  ibr  tonnage  and  poundage)  they  declared, 

*  That  tbe  king  had  in  no  case,  or  upon  any  oc^ 
'  casioD,  but  the  invasion  from  a  foreign  power, 

*  authority  to   press   the   free-born    sul^ect; 

*  which  could  not  consist  w  iih  the  fre^om  and 

*  liberty  of  his  person.' 

**  This  doctrine  was  new  to  the  Lords,  and 
contrary  to  the  usage  and  custom  of  all  times  ; 
and  seemed  to  them  a  great  diminution  of  that 
regal  power,  which  was  necessary  for  the  pre- 
servation of  his  own  subjects,  and  assistance 
of  his  allies ;  which  in  many  cases  he  was 
bound  to  yield.  And  the  attorney  general  took 
the  courage,  *  to  desire  the  Lords**  (as  he  should 
ot\en  have  done  in  other  cases^  *  that  he  might 

*  be  heard,  on  the  king's  behalf,  before  they 

*  consented  to  a  clause  so  prejudicial  to  the  king's 
'  prerogative.'  This  necessary  stop  was  no 
auoner  made,  than  the  Commons  laid  aside  the 
consideration  of  Ireland;  ordered  their  com- 
mittee to  meet  no  more  about  (bat  business ; 
ilie  levies  which  were  then  making  of  volun- 
teers stood  still ;  and  they  declared,  That  the 
loss  of  Ireland  must  be  imputed  to  the  Lords. 
On  the  other  side  the  Lords  too  well  under- 
stood that  logic,  to  be  moved  by  it ;  and  were 
rather  sensible  of  the  inconveniences  they  had 
incurred  by  their  former  compliance,  than  in- 
clined to  repeat  tbe  same  error. 

**  In  the  mean  time,  letters  came  every  day 
from  Ireland,  passionately  bemoaning  their  con- 
4iUPn  i  and  multiiodcii  of  men,  womeni  and 


It  is  worth  observing,  that  M  BQeh  deckia- 
tion  saving  th^  rights  of  the  sobjed  is  to  bs 
fouml  in  any  of  the  acts  df  tbia  sesBion  ht 
pressing  mariners.    And  tbe  difiereni  primiag' 

children,  who  were  despoiled  of  their  mtMtm^ 
and  forced  into  this  kingilom  finr  want  of  hraad, 
spoke  more  lamentably  than  tbe  letters*  1b  thii 
strait,  they  knew  not  what  to  do,  for  whatever 
discourse  ther  pleased  themselves  witli  eoo* 
corning  the  Lords,  it  was  evident  the  thnlt 
would  lie  at  their  own  doors;  besidea  that,  kia 
majesty  might  make  use  of  that  oceasioB,  to 
take  the  whole  business  out  of  their  haoda,  and 
manage  it  himself  by  his  council :  which  wooU 
both  Kssen  their  reputation  mnd  mterest,  and 
indeed  defeat  much  of  what  they  had  pro- 
jected. 

**  Hereupon,  Mr.  Saint  John,  the  kiny'*  w- 
licitor  (a  man  that  might  be  trusted  in  any 
comiMBy)  went  privately  to  hia  majesty ;  and 
seemed  to  him  much  troubled  at  the  interrnp- 
tion  given  by  the  Commons ;  and  to  grant,  that 
tbe  preamble  was  unreasonable,  and  ought  to 
be  insisted  against  by  tbe  Lords,  on  the  behalf  of 
his  nukjesty's  prerogative:  however,  ho  told 
him,  since  he  thought  it  impossible  to  reeli^ 
the  Commons  in  their  understandings,  it  wooA 
be  a  great  blehsing  to  bis  miyestyi'if  he  could 
offer  an  expedient  to  remove  tbaf  rah,  which 
must  prove  fatal  to  Ireland  in  a  abort  lioie  ; 
and  might  grow  to  such  a  disimion  hetweea 
the  two  Houses,  as  might  much  doud 
the  bappineaa  of  this  kingdom  ;  and  undouht* 
ediy,  could  not  but  hate  a  very  popular  influ- 
ence upon  both,  when  both  aides  wonid  bo 
forwarder  to  acknowledge  his  majesty  *a  great 
wisdom  and  piety,  than  they  ooold  he  now 
made  to  retract  any  thing  that  was  erroneous  ua 
themselves ;  and  tlien  advised  him  to  oome  to 
the  Houses ;  and  to  express  his  princely  seal 
for  the  relief  of  Ireland ;  and  taking  notiee  of 
the  bill  for  pressing,  depending  with  the  Lorde, 
and  the  dispute  nused  concerning  that  ancieiit 
and  undoubted  prerogative,  to  avoid  further  de- 
bate, to  offer  that  the  bill  shoold  pass  with  a 
salvo  jure,  both  for  tbe  king  and  people, 
leaving  such  debates  to  a  time  that  might  b^ler 
bear  it. 

"  Which  advice  his  majesty  followed; 
and  coming  to  the  House  said  the  very  words 
he  had  proposed  to  him.  fiut  now  their  busi- 
ness was  done ;  Twhich  truly,  I  think,  no  other 
way  could  have  been  compassed)  the  divided 
Lords  and  Commons  presently  unite  them- 
selves in  a  petition  to  the  king ;  acknowledging 
his  royal  favour  and  protection  to  be  a  great 
blessing  and  security  to  them,  for  the  eojo^ini^ 
and  preserving  all  those  private  and  public  liber* 
ties  and  privileges  which  belong  unto  them ;  and 
whensoever  any  of  those  liberties  or  privileges 
were  invaded,  they  were  bound  with  humility 
and  confidence  to  resort  to  his  princely  josticefor 
redress  and  satisfaction,  because  tbe  rights  and 
privileges  of  parliament  wen;  the  birthright  and 
inheritance,  not  only  of  themselves  but  of  thf 
whole  kingdom,  wherein  every  one  of  his  solie* 


1395]        on  the  Trba  of  A.  Broudjbot.fbr  Murder.        A.  D.  1743. 

oT  these  acts,  made  in  the  same  senioQ,  and 
toocbtiig  cases  of'  sq  simitar  a  natare,  strooffty 
intimatetli,  that  the  point  was  not,  e? en  at  that 
criticai  time,  thought  equally  elear  in  the  one 


[ISM 


case  as  in  the  other.    The  same  obsermtton 
occnrreth  with  resard  to  the  different  penning** 
of  all  the  acts  of  the  late  queen  fur  pressing 
soldiers  and  marines,  and  of  that  fur  pressing 


jects  was  interested.  That  among  the  privi- 
leges of  parliament,  it  was  their  ancient  aod 
undoubted  riffht,  that  bis  majesty  ought  not  to 
take  notice  of  any  matter  in  agitation  and  debate 
in  either  House  of  Parliament,  but  by  their  in- 
formation and  agreement,  and  that  his  majesty 
ou|^ht  not  to  propound  any  condition,  pro?ision 
or  limitation  to  any  bill  or  act  in  debate  or  pre- 

Saration  in  either  House  of  Parliament,  or  to 
eclare  his  consent  or  dissent,  his  approbation 
•r  dislike  of  the  same,  before  it  be  presented  to 
him  in  due  course  of  parliament.  They  de- 
dared  that  all  those  pn? ileges  had  been  lately 
broken  to  their  ^preat  sorrow  and  grief,  in  that 
speech  which  his  majesty  had  made  to  them, 
wherein  he  took  notice  of  a  bill  for  pressing  of 
soMiers  not  yet  a^^d  unon,  and  offered  a 
sahajwre  and  provisional  clause  to  be  added  to 
it  before  it  was  presented  to  him,  and  therefore 
they  besought  him  by  his  reeal  power  to  pro- 
te^  them  in  those  and  the  other  privileges  of 
his  high  court  of  parliament,  and  that  be  would 
not  for  the  time  to  come  break  or  iotermpt  them, 
and  that  for  tfie  reparation  of  them  in  that  their 
grievance  and  complaiot,  he  would  declare  and 
make  known  the  name  of  such  person  by  whose 
misinformation  and  evil  counsel  his  majesty 
was  induced  to  the  same,  that  he  miffht  re- 
ceive condign  punishment.  And  this  they  did 
desire,  and  aa  his  greatest  and  most  faithful 
cooncil  did  advise  his  majesty  to  perform  as  a 
mat  advantsffe  to  him,  by  procuring  and  con- 
firming a  confidence  and  unity  betwixt  his  ma- 
jesty and  his  people,"  &c. 

"  And  havinsr  delivered  this  petition,  they 
no  more  considered  Ireland  till  this  manifest 
breach  should  be  repaired,  which  they  resolved 
uothing  shoold  do  but  the  passing  the  bill ;  and 
therefore  when  the  king  offered,  by  a  message 
sent  by  the  earl  of  Essex,  *  That  he  would  take 

*  eare,  by  commissions  which  he  would  grant, 
<thal  10,000  English    volunteers  should  be 

*  speedily  raised,  for  the  service  of  Ireland,  if 
« the  Honses  would  declare  that  they  would 

*  pay  them  ;'  the  overture  was  wholly  re- 
jected :  they  neither  being  willing  that  such  a 
WiAy  of  men  should  be  raised  by  the  king's  di- 
rection (which  would  probably  be  more  ftt  hia 
devotion  than  they  desired)  nor  in  any  other 
way  than  they  proposed :  and  so  in  tne  end 
(after  other  ill  accidents  intervening,  whwh 
vill  be  remembered  in  order)  he  was  com- 
pelled to  pass  the  hill  concerning  pressing  which 
they  had  prepared.** 

To  this  bill  on  February  14,  1641-8,  the 
royal  assent  was  given  by  lord  keeper  Littleton, 
who  on  the  occasion  used  these  expressions, 
**  in  which  bill  there  is  contained  a  clause 
landing  moch  to  the  security  of  the  persons 
of  the  snijects  of  this  kingdom,  m  declariog 
that  by  the  law  no  man  onght  to  be  impressed, 
tar  otheswayi  cmpeUed  to  go  out  of  hii  coan- 


try  to  serve  as  a  soldier  without  his  own  particu- 
lar asseot,  and  by  common  consent  of  parliament 
wherein  he  is  involved,  unless  it  be  upon  ne- 
cessity of  the  sudden  coming  in  of  strange 
enemies  into  the  land,  as  heretofore  it  was  or- 
dained by  a  statute  made  in  the  first  year  of  the 
reign  ot  the  nqble  king  Edward  3.  or  that  he 
be  thereunto  obliged  by  tenure,  the  contrary 
whereof  hath  been  practised  many  ages  vi6 
JactiV  See  the  New  Pari.  Hist.  vol.  8,  pp. 
1087,  1088 ;  and  also  p.  1363,  infra. 

Jt^may  be  not  improper  to  mention  that 
lord  Clarendon  in  many  passages  of  his  History 
represents  the  said  lord  keeper  Littleton  aa 
bang  a  man  of  most  eminent  knowledge  of  the 
law.  1  select  for  insertion  here  the  rollowing 
extract,  because  the  noble  writer's  praise  is  qua- 
lifted  by  more  unfavourable  expressions  than  he 
in  any  other  place  (so  for  as  I  recollect)  ap- 
plies to  the  conduct  of  the  Loq}^  Keeper. 

'*  The  king  was  very  much  unsatisfied  with 
the  lord  keeper  Littleton ;  who  did  not  ap- 
pear so  nserul  for  his  service  as  he  ex- 
pected, and,  from  the  time  of  the  aocnaiog 
the  members,  had  lost  all  his  vigonr,  and  in- 
stead of  makinr  any  oppositions  to  any  of  their ' 
extravagant  debates,  he  badailently  snflfered  all 
things  to  be  carried ;  and  had  not  only  de- 
clined the  performing  the  office  the  king  bad 
enjoined  him,  with  reference  to  the  earls  of. 
Essex  snd  Holland  (before  mentioned)  but  very 
much  complied  with,  and  oonrted  that  party  of 
both  Houses,  which  frequently  resorted  to  him  ; 
and  of  late  in  a  oneation,  which  had  been  put 
in  the  Hoose  of  Peers,  in  the  point  of  the  mi- 
litia, he  had  given  his  vote  both  against  the 
king  and  the  law,  to  the  infinite  ofeiee  and 
scandal  of  all  those  who  adhered  to  the  king. 

**  He  was  a  man  of  great  reputation  in  the 
profonion  of  the  law ;  for  learning,  and  all 
other  advantages,  which  attend  the  meat  emi- 
nent men  ;  be  was  of  a  very  good  extractioB 
in  Shropshire,  and  mberited  a  fair  fortune,  and 
inhoritanee  from  hn  fother ;  he  was  a  band- 
some,  and  a  proper  roan,  of  a  very  graoeM 
presence,  and  notorious  for  courage,  whicfa,  m 
his  yourti,  he  bad  manifosted  with  hb  sword; 
be  had  taken  great  pains  in  the  hardest,  and 
most  knotty  part  of  the  law,  as  well  as  that  whkk 
was  more  customary,  and  waa  not  only  rery 
ready  and  expert  in  the  books,  but  exceedni||r|y 
versed  in  records,  in  studying  and  examinuig 
whereof,  he  had  kept  Bir.  Selden  oompaiiy» 
with  whom  he  bad  |;reat  firiendahip,  and  who 
had  much  assisted  him ;  so  that  he  was  looked 
upon  the  best  antkpiary  of  the  profossion,  who 
gave  bimaelf  up  to  practice;  and,  upon  the 
mere  strength  of  bis  own  abilities,  ne  bad 
raised  himself  into  Uie  first  rank  of  the  prack 
tisers  in  the  common  law  courts,  and  waa 
chosen  Recorder  of  London  before  he  wa» 
oMed  tuthu  U»A|Mid  grew  prmsBtiy  iatutlit 
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Tiuriuen ;  the  former  dcclart,  thai  it  was  ne- 
cessary at  that  time  of  war  ibat  aohtivn  aud 
luariues  sboiilU  be  raiseil  by  ihc  melbods  pre- 
8cribi!il  iu  tbi*  aets,  *  by  ctMunioD  content  aud 
*  Q^rant  in  parliament.*  Tlicfe  are  tlie  worda 
of  tbe  acta,  and  tbey  are  the  very  words  made 
use  of  to  tbe  aanve  purimsc  in  ibc  2.jib  E.  3, 
already  cited.  The  laiier,  widioutany  Kucb 
declaratJOD,  barely  im|>o«rerctIi  aod  requiretb 

highest  practice  in  all  the  other  courts,  as  well 
as  those  of  tbe  law.  AVIien  the  kiu«;  looked 
more  narrowly  iuto  his  busiuKs,  aud  found 
that  he  shouFd  have  much  to  do  in  \\e%u 
ininstcr-hall,  bo  removed  ao  old,  useless,  illi- 
terate person,  who  had  been  put  into  that  office 
by  the  favour  of  the  duke  of  Buckiugbam,  and 
made  LittJeion  bis  solicitor  i;eneral,  much  to 
his  honour,  but  not  to  bis  profit ;  the  olligatioo 
of  attendaaco  upon  that  omce,  depriving  bim  of 
much  benefit  be  used  to  acquire  by  his  practice, 
before  he  bad  that  relation.  Upou  the  deatli  of 
my  lord  Coventry,  Finch  heinj;  made  keeper, 
he  was  made  chief  justice  of  the  Common 
Pleas,  then  tbe  be!«t  office  of  the  law,  aud  that 
which  be  was  wont  to  say,  in  his  highest  am- 
liitioo,  iu  bis  owu  private  wishes,  he  had  most 
desired ;  and  it  was  indeed  tbe  sphere  in  which 
lie  moved  most  gracefullv,  and  with  most  ad- 
▼anui;e,  being  a  master  of  all  that  learning  and 
luowle  I ge,  which  that  place  required,  and  an 
excellent  judge,  of  ^reat  gravity,  and  above  all 
suspicion  of  corruption." 

Beside  the  statute  17  Car.  c.  29,  and  the  nu- 
merous other  acts  which  ^ve  authority  for 
impresting  or  pressing,  during  limited  periods, 
other  parliamentary  proce^ings  connected 
with  the  matter  were  had  in  those  times. 

Thus  Mr.  Pym,  iu  his  speech  on  Nov.  7th 
1640,  (four  days  after  the  meeting  of  king 
Charles  tbe  first's  Long  Parliament)  exhibiting 
a  summary  of  the  national  grievances,  after 
laying  down  that  "  military  charges  ought  not 
to  be  laid  upon  the  people  by  warrant  of  tbe 
king*s  baud,  nor  by  letters  of  the  council  table, 
nor  by  order  of  tbe  lords  lieutenants  of  coun- 
ties, nor  their  deputies,"  procee<ls,  **  The  fijrst 
particular  brought  into  a  tax  was  the  muster 
master's  wages,  which  being  but  for  small 
sums  was  generally  digested,  yet  in  the  last  par- 
liament it  was  designed  to  be  remedied:  but 
now  there  follows  pressing  of  men  against  their 
wills,  or  to  find  others."  ' 

So  two  days  aiUrwards  lord  Digby,  mem- 
ber for  Dorsetshire,  (See  his  Casr,  vol.  4, 
p.  134),  by  the  uoaoinM>us  desu-e  of  his  con- 
stituents complained  of  (inf,  aL)  *'  the  many 
great  abuses  in  pressiug  of  soldiers,  and 
raising  monies  concerninif  tbe  same."  He 
was  supported  by  Kir  John  Colepepper,  member 
for  Kent,  who  said,  **  Last  summer  was  twelve- 
month, a  thousand  of  our  best  arms  were  taken 
from  the  owners,  and  sent  inU)  Scotland.  The 
compulsory  way  was  this,  *  if  you  will  not  seud 
Tour  arms,  you  shall  go  yourselves.' "  See  the 
New  Pari.  Hist.  vol.  2,  pp.  642.  G52.  655. 
In  one  of  Uie  debates  ^^P'rerning  the  militia, 
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magistrates  and  other  peace  officers  to  make 
search  for  and  appieheiid  mariners,  who  then 
lay  hid,  withdrew,  and  concealed  themsclres, 
and  to  send  them  into  the  service. 

Lord  Chief  Justice  Hale,  In  his  History  of 
the  Pleas  of  the  Crown,  [1  Vol.  678,]  speakin;? 
of  tlie  legality  of  prcssiniTt  which  he  iudeeS 
seemeth  to  duubt  of,  (  r)  saith,  *  He  tliat  looks 
*  upon  the  acts  enabling  pressing  of  aQhliera 

Whitelocke  said,  "  By  our  law  as  declared  bj 
the  Stat.  1  Kdw.  3,  aud  by  divers  subeequent 
statutes,  the  king  cau  compel  no  man  to  go  out 
of  his  country,  out  upou  tbe  sudden  coming 
of  fctran^^e  enemies  into  the  realm ;  and  how 
uMny  of  our  |)arliumcnt  rolls  do  record*  that 
tbe  king  advised  with  his  parliament  about  bii 
foreign  wars,  and  could  not  undertake  them 
without  the  advice  aud  supplies  of  the  parlia- 
meut? 

*'  AH  the  power  of  the  militia  ia  exerdicd 
either  in  offence  or  defence ;  defence  is  either 
against  the  invasion  of  enemies  fromabrondi 
or  against  insurrections  at  home. 

"  Against  insurrections  at  home,  the  sheriff 
of  every  count}'  hath  the  power  of  the  militia 
in  him,  and  if  he  be  negligent  to  suppress  them 
with  tbe  potse  comiiatvi  he  is  finable  tor  if. 

'*  Agsinst  invasions  from  abroad,  every  man 
will  be  fur^rard  to  give  his  assistance,  there 
will  be  little  need  to  raise  forces,  when  every 
man  will  be  ready  to  defend  hhnself,  and  tu  fight 
pro  arU  ctJocU. 

**  As  to  ofleusive  war  against  a  foreign  ene- 
my, if  the  kin^  will  make  it  of  himself,  be 
must  of  himsell  pay  his  army,  which  his  own 
revenue  will  hardly  affi>rd,  nor  cau  he  compel 
any  of  his  subjects  to  serve  him  in  those  wars ; 
none  can  by  law  be  pressed  to  serve  in  that  war 
but  by  act  of  parliament."  See  2  New  Pari. 
Hist.  1079,  10:K). 

(r)  A  larger  report  of  what  lord  Hale  says, 
may  be  not  unacceptable:  **  Tbe  compulaion  of 
meu  to  go  beyond  or  upon  the  sea,  or  otherwise 
imprisoning  of  them,  or  compelling  men  to 
take  prest  money  or  otherwise  to  imprison 
them,  hath  been,  1  coufesR,  a  practice  long  in 
use ;  how  far  it  is  justifiable  or  not,  the  books 
that  have  treated  of  it  are  to  be  consulted,  vide 
tbe  argument  of  Calvin's  Case,  7  Co.  Rep.  7. 
b.  (See  in  this  Collection,  vol.  2,  pp.  619,  ti 
teq.)  He  that  reads  the  comment  of  my 
lord  Coke  upon  Confirmatio  Charter',  cap.  5, 
and  his  observations  and  conclusions  there  upon 
tbe  statutes  of  1  £.  3,  cap.  5,  and  7  ;  IB  £.  3, 
cap.  7 ;  25  £. 3,  cap.  8;  4  H.  4,  cap.  13,  may 
reasonably  think  he  varied  his  opinion.^' 
[Here  lord  Hale's  editor,  £mlyn,  notes,  *  In 
Calvin's  case  he  was  of  opinion,  that  the  sub- 
ject is  bound  to  serve  tbe  king  in  his  wars  both 
within  aod  without  the  realm ;  and  in  his  com- 
ment upon  Confirmatio  Chartar',  cap.  5.  2  In- 
stit.  528,  he  says,  that  tlie  statutes  aibovemen- 
tioned  (which  proviile  that  none  shall  be  com- 
pelled to  go  to  the  king's  war  out  of  his  shire 
except  in  case  of  necessity,  nor  shall  be  conr 
strained  to  find  ouo  of  nrou  except  by  conseal 
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■  and  mariBera  for  fbrdgn  ifrrice  npos  oi 
'  yoDd  tbe  tea,  namely  17  Car.  1,  c.  19,  S5, 
■SG.*  my  tliibk  that  those  lima  made 
'  aome  daunt  of  i(.    But  of  th'u,'  uith  hi 

■  1  tlelifernoopiDion.' 

That  learned  mMi,  you  aee,  carriEih  the  in 
ference  from  Ibese  temporary  acts  no  farther 
tfaaii  to  reader  llie  mailer  doablfol ;  and  to  he 


orpirliameaO  were  bat  declarationa  o: 
ciebt  law  of  England.  And  agfaia  In  I 
ment  nn  Magna  Charta,  cap.  99,  9d  Inatilute 
4f,  be  aaya,  that  the  king  cannot  aead  any 
tuMecl  agaloat  hii  nill  1u  serre  him  out  of  the 
realo),  not  efen  into  Ireland,  for  then  under 

trelence  of  aerrice  lie  miffht  aeiid  him  into 
abiahmcnt.']  "And  be  thai  looks  upon  the 
Acta  enabling  pTcaiing  of  MlJier*  and  mariner! 
for  tbreign  aerrice  or  beyond  tbe  aea,  namely, 
ir  Car.  ],  cap.  13,  35,  SC,  may  think  that 
Ihoie  timea  tnadeaome  donbt  of  il."  ['Orra' 
tfan-  were  clear  that  it  coald  not  be  legally 
done  withoDt  a  special  act  of  parliament  for 
thu  purpose ;  the  like  may  be  argued  fivm 
come  other  temporary  itatutes  enacted  since 
oar  author's  lime,  for  authorising  ttie  pressing 
ofsorjlersand  mariaera, vii.  2&3An^t:.  19; 
3  &  4  Ann,  cap.  11 ;  4  Ann,  cap.  10';  i  Ann, 
ca^.  15 ;  6  Ann,  cap.  to,  Sec.  Sec'  l^rotyn.] 
"  But  of  this  matter,  I  deliver  no  opinion." 
['  Tbe  reason  why  our  author  derlinea  deli- 
rering  any  opinion  was,  becaose  he  did  not 
concur  with  the  then  preTailing  practice,  a 
practice  which  seems  repugnant  to  the  liberties 
uf  an  Englishman,  and  irreconeilealile  to  tbe 
ealabliabeit  ruTea  of  law,  viz.  that  a  man  with- 
out any  ofFi^nce  by  him  committed,  ur  aov  law 
to  ButhoriEe  it,  sbouM  be  hurrietl  away  like  a 
criminal  from  hia  friends  and  family,  and  car- 
lied  bj  force  into  a  remete  aAd  dangerous  ser- 
Tice.'    Gmlynl. 

Einlyii  sliffhtlv  mentions  l)i 
Preface  to  bis  e^t 
it  in  rot.  1,  p.  xxfii. 


Hr.Hara 


nHS.  an  unfinished 


.  HaranrenMsesaes: 

t  of  lord  Bats  <lncepla  de  Juribus  Co- 
ranas),  in  wbktb  the  estent  of  the  rigbt  of  the 
anwa  lo  the  compaliire  aerrice  of  tbe  subjeot 
iiexamined.  Untartunately  theM!!J.iainsotne 
plaeea  toiw,  Hr.  Hargi-are  also  poasessea  a 
Ueatise  (kaDtcribed  from  the  Black  Book  of 
the  Adnirmlty.)  maielaioiag  llie  riijbt  of  im. 
preaaintf.  But  be  does  not  apeak  of  has  being 
AecntuliiithTbTy  great  abifiiy. 

*  Tbe  cbaptera  are  misunmbered,  they  are 
'S,  >3,  90.    Foster. 

1  know  not  upon  what  inTcstJ^tion  IHr. 
jDitice  FAsler  make*  Ihia  correction  of  lord 
Hale's  numbers.  In  Scohell'a  Acts  and  Ordi- 
naneea,  tbe  three  flatates  which  il  may  aeem 
(hat  my  lord  H^e  mean*,  ajipear  to  be  IG  and 
17  Car.  cap.  5,  cap.  30,  cap.  31.  They  are 
nanibers  I,  19,  33,  in  tbe  secoiul  part  of  the 
roll  of  tbe  year  in  Chancery,  from  which  Mr. 
Tomliua  bas  favaured  me  with  a  traovcript  of 
ihetn :  Scobcll  idoes  not  gin  them  nl  large. 


leareth  it.(t)  But  bad  he  li*ed  to  ice  the 
practice  of  pressing  marinera  eontinoe  near  ^ 
century  longer,  and  es]>eciilly  bad  he  seen  thig 
practice  treateil  by  the  legislature  in  tbe  man: 
ner  the  acta  made  since  the  Revolution  treat  It, 
f  think  what  was  then  but  matter  of  doubt 
would  bare  non  appeared  to  him  in  a  diSenot 
light,  I  confess  It  doth  so  to  me.  For  rigbu 
of  every  kind,  nbich  itaoil  upon  the  foot  of 
usage,  gradually  receive  new  strength  in  point 
of  hght  and  eTiiteoce  from  the  conlinuanca  of 
thai  usage ;  as  it  implietb  the  tacit  consent  and 
apprijiation  of  erei'y  successife  ajre,  in  which 
the  usage  hath  prevailed.  But  when  the  pre* 
rojfotife  hath  ont  only  tliia  tacit  anpmhatkin  of 
all  ana,  the  present  as  well  as  the  former  on 
its  sine,  but  is  recognized,  or  evidently  premip- 
posed,  by  many  acts  nf  parliament,  aa  in  tn« 
present  case  I  think  it  is,  1  see  no  legal  object 
tion  that  can  be  made  to  it. 

I  make  no  apulu^  fbr  the  length  of  my  ar- 
gnmeUI,  because  1  hope  the  importance  or  th* 
quesiioo  will  be  thouglit  a  sufficient  excuse  fhr 
nie  in  that  respect.  For  it  is  no  more  nor  less 
tban,  whether  the  only  effectual  method  yet 
found  out  ti>T  manning  our  navy  in  time  of 
war,  for  raiting  that  numher  of  mariners  nhieh 
the  legialature  from  time  to  time  declare  lo  bo 
necessary  for  dtfending  our  coast  and  protect- 
ing oilr  trade, — whether  this  method  be  legal 
or  not.  Tliis  I  say  is  the  question.  And 
tberefore  1  coull  notsatisfy  myself  without  en* 
tering  aa  far  into  tbe  merits  of  It  as  1  conld. 

And  I  have  detiveted  my  ojiiiiiDn  upon  it 
without  any  reserve. 


N.B.  The  Buthoritiea  for' pmsing marinera 
for  the  public  service,  to  he  found  in  Rymer'a 
Fcedera,  are  ao  numeroOB,  that  the  revned 
author  purposely  left  many  of  them  uncited  by 
bim.  To  some  of  those  in  the  reigns  of 
Richard  9,  Henry  5,  Henry  6,  and  Edward  4, 
I  have  referred  in  the  mat^n  of  his  argument. 
But  IS  amongst  the  Commisaions  and  nan- 
datory  writs  cited  in  pagas  IfiS  and  10^,  he 
hath  given  none  which  were  issued  in  tbe 
reign  of  Henry  4,  1  ^iok  h  not  impropA  to 
take  ptirticnlar  notice  inihia  plaoe  of  twocflH> 
mimiona  graoted  in  that  hiitg's  reign.  Tko 
first  of  tliem  was  issued  in  the  12th  year  of  hia 
reign  ;  and  being  a  remarkably  atroog  aur 
(tiority  fur  the  practice,  it  deserves  to  be  lierO 
transcribed.  It  is  in  the  following  form.  [S 
Bym.  700] 

"  Rex  diiecto  sihi  Roheito  Spellowe  le 
luu  ad  irma,  salulem. 


(t)  In  later  limes  atleuipts  have  been  made 
to  abolish  or  dimiiiisli  the  practice  of  impresa- 
ing  mariner*.  Id  1749  was  proposed  lo  tti« 
House  of  Commons  a  hill  for  such  purposes : 
but  of  that  bill   llie  proiesseil  object,  and  a* 

seems  the  real  motive,  was  not  to.illeviate 
tbe  hardships  suffered  by  sailors,  but  te  prevent 
the  distress  which  il.f  as  allr^il  was  caused  to 
traders  by  impresiingMidt  n: 
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Cate  afPreaing  Maimen, 
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**  Scias  qnod  assiKnaviinut  le,  lam  ad  omnes 
et  Bint;iilaa  naves,  barf;;eas,  et  Imlingerai,  ac 
alia  vasa  purtagii  tri^inta  duliorotn  ct  ultra,  in 
i|ui1>usciiivquv  porlubus  et  locis  rp^iii  noatri 
Anglioe  invcniri  |inteniiit,  quam  ad  tot  magislroa 
et  marinarios,  qiiot  pro  gubcriiatione  naTinni, 
bargearum,  balinKerarum  et  vasoruno  pr??- 
dictorum  neccsaarii  fuerint,  infra  libcrtates  et 
extra,  pro  den -mis  noatris  prompte  et  ration- 
alnlitiT  Bolrendi^  areatanduin  et  rapiendum,  et 
usque  portum  civiiatis  nostrc  Lundonis, 

**  Ad  proficiseendum  nobiscum  in  propria 
persona  nostra  in  prii-scnti  viagio  nostro  ftrsua 
partes  transmarioa^, 

**  Duci  facit'nduni, 

'*  Kt  ad  oinncsillos  quos  in  bac  parte  con- 
trarios  inveneris  sen  rebellea  arestamluin  et 
capientlum,  et  prison  is  nostris  nianri|iandnni, 
in  eisdem  moratiiros  quouM|ue  pn»  ef*rum  de- 
liberatione  atiler  duxerimus  ordinandum ; 

**  £t  ideo  tibi  pnecipimua  quod  circa  pre- 
missa  dilin^ter  intendas,  ac  ea  facias  et  exe- 
quaria  in  forma  pro^licta : 

•*  Damus  autem  universis  et  singulis  vice- 
comitibus,  majoribus,  ballifis  constabnlariis, 
ministris,  poasessoribus,  magistris  et  marinariis 
nafiuna,  hargearuni,etbalingerarnm,  etaljorura 
▼asorum  quorunacumque,  ac  aliis  fidclibuv  et 
aubditis  nostris,  tam  infra  libertates  qiiam  extra, 
tenore  pncsentium,  firmiter  in  mandatis,  quod 
tibi  in  executione  pncnDissorum  pareaut,  obe- 
diant,  et  intemlant,  pruut  decet. 

•«  In  cujus,  &c. 

'*  Teste  Kege  apud  Westmoiiasteriuoi  Tertio 
die  Septembris. 

**  Per  iwmm  vvfirem.*^ 

By  the  other,  which  issued  in  the  l.'ith  year 
of  the  same  reiipi,  (8  Uym.  730.)  John  D'rax, 
a  Serjeant  at  arms,  is  impowered,  by  himself 
and  tiis  deputies,  to  arrest  and  take  up  one 
bimdred  i^iariners  in  tlie  county  of  Sufl«ilk, 
one  hundred  in  the  county  of  Kent,  and  thirty 
in  the  county  of  Essex.  And  all  sheritTs, 
mavors  and  otiier  oflicers  are  requiretl  to  be 
assisting  to  him  in  that  aervice.     Dudson. 


The  following  collection  of  modem  dicta  and 
decisions  concerning  Impreasment,  may  per- 
haps not  iroprn|ierly  be  subjoined  to  this  case : 

In  the  Case  of  Rex  r.  Tubhs^  Coup.  512, 
lord  Manstield  said,  **The  power  of  pres:uiig 
is  founded  upon  immemorial  usai^e  allowed  for 
ages.  If  it  be  not  so  founded  and  allowed  for 
ages  it  can  ha? e  no  ground  to  stand  upon,  nor 
can  it  be  vindicated  or  justified  by  any  reason 
but  the  safety  of  the  state.  And  the  practice 
is  deduceil  from  that  trite  maxim  of  the  con. 
atitutional  taw  of  England  *  that  private  mis- 
chief had  better  f»e  submitted  to  than  that  pub- 
lic detriment  and  inconvenience  should  ensue.' 
To  be  sure  thf.re  are  instances  where  private 
men  must  give  way  to  the  public  gocMl.  In 
every  case  of  pressing,  every  man  must  be 
very  sorry  for  the  act  and  for  the  necessity 
which  givea  rise  to  it.    It  ought  therefore  to 


be  ezerrised  with  the  greatest  moderation,  and 
only  upon  the  must  ro|rent  oecessity." 

In  the  Case  of  J.  Fox,  Pascb.  33  Geo.  3, 
5  Term  Rep.  270,  it  was  decided,  that  a  sea- 
faring man  serving  the  office  of  headborougb, 
was  not  thereby  exempted  from  being  in- 
pressed,  and  in  that  case  loid  Kenyon  said, 
"  The  ri;rht  of  pressing  is  founded  on  the 
common  -law,  and  extends  to  all  persons  exer- 
cising similar  einpl(»yments  with  the  defeu- 
dani's,"  [meaning,  as  it  appears,  by  '  the  de- 
fendant,* the  party  impressed]  ;  **  any  ezanp- 
tions  therefore  which  such  persons  may  claim, 
must  depend  upon  the  positive  nmvisions  of 
statutes;*'  and  Buller,  Just,  added,  ^'  I  be- 
heve  the  only  exceiitcd  case  in  the  books  which 
does  not  rest  ou  tlie  statute  law,  is  that  of  a 
ferryman,  who,  it  is  said  in  one  old  case,  is  ex- 
empted from  being  impressed." 

In  the  Case  of  Drydon,  Mich.  34  Geo.  3, 
5  Term  Kep.  417,  it  appears  tohavelieen  held, 
that  the  sut.  C  die  7  W.  3,  c.  18,  §  19,  was  still 
in  force,  which  seems  to  have  been  doubted  ou 
a  former  day  in  the  case  of  one  .\tkinsuii,  cited 
in  a  Note  to  Dry  don's  Case. 

In  the  Case  of  Gallile  or  Gallery,  Trin.  38 
Geo.  3,  7  Tenn  Rep.  673,  it  was  held,  tbat  the 
Stat.  6  &  7  W.  3,  c.  18,  f  19,  was  not  in  force. 

In  the  Case  of  the  King  and  Edwards,  Trin. 
38  Geo.  3,  7  Term  Rep.  745,  though  Uie  Court 
held  in  conformity  to  a  former  Case  (Rex  v. 
Reynolds,  6  Term  Rep.  497),  tbat  the  master 
of  an  impressed  apprentice  was  not  entitled  to 
a  Habeas  Cor|»u8  to  bring  him  up  in  order  to  his 
dischaige,  but  that  tlie  application  fur  the  writ 
must  be  made  by  the  apprentice  himself;  yet 
it  is  said  that  the  Court  noticed,  "that  the 
Lord  Chief  Justice  had  the  power  under  an  old 
statute,  passed  in  the  rei^n  of  Henry  the  8tli, 
[7th  or  8th.  See  1  Burn's  Just.  p.  135,  Slated.] 
of  granting  \«arrauts  for  the  purpose  of  bring- 
ing up  apprentices  in  this  situation,  and  that 
lord  Manstield  had  frequently  exercised  tbat 
power.  And  lord  Keiiyoo  added,  that  though 
the  Court  would  ma  Ice  the  rule  absolute  to 
quash  the  writ  of  Habeas  Corpus,  he  should 
issue  his  warrant  to  bring  Gabriel  [the  ap- 
prentice] before  him  to  be  disdiarged,  unless 
the  Admiralty  agreeil  to  release  him."— Note, 
I  have  not  found  any  such  statute  of  Henry 
the  8th.  Uuery.  if  5  Eiiz.  c.  4,  l)e  the  statute 
iiiiended.  8ee  Chitty  on  the  Law  relative  to 
Apprentices,  &c  ch.  4,  pp.  91,  93,  and  also 
the  Appendix. 

In  the  Case  of  Softly,  lord  Kenyon  said, 
*'  I  have  frequent  applications  made  to  me  as 
chief  justice  out  of  cjurt,  for  discharging  per- 
sons who  have  been  improperly  impresseit;  a 
|>ower  which,  as  lord  Mansneld  said,  bad  been 
exercised  by  lord  chief  justice  Holt,  and  long 
before  his  time  ;  bul  I  have  never  considered 
myself  ut  hberty  to  discharge  persons  of  this 
description."     1  East^s  Hen.  471. 

Ill  the  same  Case  of  Sofiiy,  in  which  it  was 
decided  that  a  keelman,  employed  in  navigating 
down  the  river  Tyne  to  toe  port  of  Shields  at 
the  rav/ulh  of  that  fiver,  is  liable  to  be  impressed 
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lord  Keoyon  stid,  **  the  power  for  prettiiig  per- 
•ons  for  the  tea  serviop  is  not  geoerml,  it  ^pea 
M  fitf  Mty  ts  the  safety  of  the  eoantry  requires 
that  h  should,  and  there  it  stops.  It  extends 
to  MTSMis  whose  employment  is  upon  the  sea 
ftnd  in  aarigBble  rirers."  1  East's  Kep.  471. 
.  In  the  Case  of  Donglas,  5  East's  Rep.  477, 
k  was  decided  that  a  seaman,  ser? ing  in  the 
tnerehaiit  serf  ice,  is  not  exempt  from  being 
impressed  becauee  he  is  a  freeholder. 

The  author  of  the  ''  Disoourse  on  tjie  Im- 
pressing of  Mariners,"  seems  to  have  supposed 
that  snch  persons  as  the  above*  mentioned  Fox 
and  Douglas  would  not  be  exempted  from  im- 
pressment. 

«*  If,"  says  he  in  the  Postscript  to  his  Tract, 
^  the  impress  be  admitted,  it  sweeps  all  mari- 
ners away  at  pleasure,  except  an  inconsider- 
able numuer  exempted  bv  statute.  No  quali- 
fication of  fortune,  or  of  birtli,  or  of  bein^  4 
burgher,  nr  ofarig[htto  vote  in  the  elecfioa 
for  representatives  m  parliament  eaa  bv  him 
who  has  once  been  a  mariner  be  pleaded 
against  it.  The  impress  is  paramount  over  all 
Bsariners  in  all  cases  wherein  indi? iduals  are 
not  protected  by  special  acts  of  the  legislature." 

Id  the  DeoUurataon  of  the  Prince  Regent 
dated  Westminster,  January  9th,  1813,  the  im- 

Kessment  of  British  seamen,  when  found  on 
ard  American  merchant  ships,  was  denomi- 
nated **  the  exercise  of  a  right  which  she  [6reat 
Britain]  has  felt  to  be  essential  to  the  support 
fyf  her  maritime  power."  So  also  in  lord  Cas- 
tlereaffh's  letter  of  Auinnt  99th,  1813,  to  Mr. 
Russdl,  **  the  ancient  and  accustomed  practice 
of  impressing  British  seamen  from  the  mer- 
chant ships  ot  a  foreign  state^  is  denominated 
^  the  exercise  of  a  right  upon  which  the  naval 
strength  of  the  empire  mainly  depends."  See 
also  the  Pari.  Debates,  Feb.  18, 1813,  on  the 
American  Question ;  and  a  very  able  article 
In  the  Edinburgh  Review  N^  31,  vol.  11,  p.  1. 

N.  B.  By  Stat.  13  Geo.  3,  c.  S,  s.  3,  *•  For 
better  encouraging  of  foreign  mariners  and  sea- 
men to  come  and  serve  on  board  ships  belong- 
ing to  this  kingdom'  of  Great  Bntain,"  all 
•och  persons  having  served  two  years  during 
time  of  war  on  board  his  majesty's  ships,  or 
merchant  ships,  or  privateers,  shall  be  intitled 
to  all  the  rights  of  natural  born  subjects,  sub- 
ject however  under  §  3  to  the  exceptions  of 
oein^  of  the  Privy  Council  or  either  House  of 
Parhament,  holding  offices,  &c.  agreeably  to  the 
restrictions  of  stat.  18  W.  3,  cr.  3,  as  to  deni- 
sens  and  naturalised  personi.  And  by  stat.  13 
G.  3,  c.  17,  every  foreigner  serving  in  any  mer- 
chant ship  or  privateer  belonging  to  British 
subjects  is  exempted  from  impressment. 

In  the  celebrated  **  Letter  concerning  Libels, 
Warrants,  Seizure  of  Pa|>er8,  &c."  one  topic  of 
most  vehement  and  caustic  attack  upon  the  con- 
duct  of  lord  Mansfield,  was  the  method  which 
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•Pilars  to  have  been  mtroduced  while  he  waa 
Chief  Justice,  of  procedure  upon  applications, 
particularly  by  imoressed  penons,  for  writs  of 
Habeas  Corpus.  With  respect  to  this  method 
of  procedure,  and  to  the  Writ  of  Habeas  Cor- 
pus itself,  much  leaminflf  is  to  be  found  in  lord 
chief-justice  Wilmot's  Opinions  on  the  Writ  of 
Habeas  Corpus  and  in  tne  Case  of  the  King 
against  Almon.  (Notes  of  Opinions  and  Judg- 
ments delivered  in  different  courts  by  sir  Joba 
Eardley  Wilmot,  pp.  77,  343,  4to.  1803.)  S|ee, 
also,  New  Pari*  Hist.  Vol.  16,  p.  897,  et  uq. 

The  reasonings  of  Franklin  and  the  auUior 
of  the  *' Discourse,  &c.'  concerning  the  right 
fitmi  alleged  necessity,  particularly  in  so  far  a« 
such  necessity  is  connected  with  trade,  and  con- 
cerning the  rate  of  payment  to  impressed  per- 
sons, are  no  doubt  of  considerable  weight. 
I  understand  that  within  the  last  sixteen  yean 
the  condition  of  seamen  in  the  Royal  Navy  has 
been  considerably  improved,  and  the  rigours  of 
impressment  have  been  much  abated.  I  am 
informed  upon  very  sufficient  authority,  that 
the  late  admirable  Mr.  Windham  ei^tertained 
the  wish  that  a  plan  of  service  for  a  limited  time 
might  be  adopted  in  the  British  navy.  Coo- 
cemin^  imprest  of  soldiers,  something  is  to  be 
found  m  **  A  Disoourae  of  Tenures,"  said  to 
be  written  by  sir  Walter  Haldgh,  (Gntch'e 
CoUecUnea  Curioea,  vol.  1,  No.  VlL) 

The  author  of  the  •  Discourse  on  the  Im- 
pressing, &c.'  censures  the  stat  5  Elis.  c.  5, 
8.  37,  (extending  to  mariners  and  gunners  tha 
•pactments  of  s|at.  18  H*  6»  c  19,  that  soi- 
olers  who  having  received  part  of  their  wages, 
«e.  should  depart  from  theur  captains,  &c.  were 
to  be  punished  as  felons,)  because  it  artificially 
suggests  a  doubt,  whetner  the  stat.  18  H.  9 
extended  to  mariners  and  gunners  serving  oo 
the  seas;  whereas  according  to  him**  it  b  past 
all  doubt  that  the  Ust  menttoned  statute  coulil 
not  possibly  be  made  to  extend  to  them;"  h» 
which  opinion  I  apprehend  that  every  pcrsott 
who  shall  read  the  statute  will  concur. 

Since  p.  1354  was  sent  to  the  press,  I  have 
inspected  the  statute,  which  Is  on  the  Rid  I,  Id 
Car.  1,  p,  3.  No.  1.  It  is  intitled,  «•  For  the  better 
raising  and  levying  of  soldiers  for  the  present  de> 
fence  of  the  bngdomM  of  England  and  Ire- 
land:" and  the  words  of  the  recital  are, 
**  Whereas  by  the  lavrs  of  this  realm  nofte  of 
his  majesties  subjects  ought  to  be  impressed  or 
compell^  to  go  out  of  his  country  to  serve  as  a 
souloier  in  the  wars,  except  in  case  of  necessitie 
of  the  sudden  coming  in  of  strange  enemies  into 
the .  kingdome,  or  except  thev  be  oth^nifise 
bound  by  the  tenure  of  their  lands  or  posses* 
sions.*'  And  the  act  proceeds  to  authorise 
during  eleven  months  the  pressing  of  aoldirra 
for  the  king's  service  in  Ireland.  Thua  it  will 
be  observed  that  this  act  is  in  Urminii  confined 
to  hind  forces. 
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528.  The  Trial  of  Mr.  Daniel  Taylor,*  Preacher  in  an  Episcopal 
Meeting- Hoitse,  and  others,  for  not  presenting  their  Letters 
of  Orders,  and  for  not  praying  for  his  Majesty  King  George: 
S  GeougeI.  a.d.  17l6-t  [Now  first  published  from  tlie  Re* 
cords  of  Justiciary  at  Edinburgh.] 


Cuiu  JosTicuaiA,  S.  D.  N.  Re^ift  teoU  in 
praetorio  bui^i  de  Edinbani^b,!  undecimo 
die  meusis  Juoij  milleMmo  fepUD^D- 
t«»simo  decimo  sexlo,  per  bonorabiles  nrot, 
DoiDinos  Gilbertum  Eliutde  Mioto,  Ja- 
eobum  Alackeozie  de  Rovstoun  et  Guliei- 
mum  Calderwood  de  PoUoo  et  magistros 
Jaoobatn  Hamilton  de  i^ncaitland  et 
Pa?ideoi  Ertkine  de  Dun,  CommissioD- 
arioa  Justiciary  diet.  8.  D.  N.  Kcgii. 

Coria  legitime  affimnata. 

i  HE  Lords  Commisiionera  of  Jiisticiary«  in 
respect  of  two  certiBcatea  produced  for  Mr. 
Alcxao«ler  Sutherland  junr.  and  Mr.  Adam 
Peacock,  two  episcopal  ministers,  being  botb 
upon  soul  and  conscience,  tbat  tbey  are  not 
able  to  attend,  in  respect  of  their  indisposition, 
.they  tberel'ore  ooatiaue  the  djet against Ihem 
till 'Monday  nexL 

Intrm* 

Mr.  Daniel  Toy/or,  preacher  sometimes  in 
.  theepisconal  meeting  bouse,  in  Harts-doss  iu 
Ediouurifn. 

Air.  Wiliiam  Akcrcrombie,  and  Mr.  David 
freebairnt  preachers  in  the  episcopal  meeting 
house  in  Ittillie  Fits- doss. 

Mr.  George  Johnsi<mih  preacher  in  the  epis- 
copal meeting  house  in  Barrengers-closs. 

Mr.  George  Graham,  preacher  and  user  of 
the  EnffHsb  liturgy  in  his  own  house,  to  which 
many  do  resort  as  an  episcopal  meeting  house 
in  Canongate-head* 

Mr.  Jatper  Kellie,  preacher  in  the  epis- 
.  copal  meeting  houjie  below  the  Fountain- well. 

Mr.  Henry  Walker,  preacher  in  the  epis- 
copal meeting  house  in  Todricks*wynd. 

Mr.  Fatrick  Hame,  preacher  m  the  said 
episcopal  meeting  huuse  m  Todricks-wyud. 

Mr.  liobert  Colder,  preacher  sometimes  in 
Edinburgh,  and  sometimes  in  Tranent. 

Mr.  William  Miloref&Uil  31  r.  William  Cock^ 
htrn,  preachers  in  the  c[iiscf}pal  meeting  house 
4n  Blackfrier-wynd. 

Mr.  AUiander  Sutherland,  sen.  and  Mr. 
B/ibert  Chein,  preachers  i:)  tiif:  episcopal  meet- 
ing house  at  the  back  of  Be!  h-wyiid. 

Air.  Andrew  Cant,  Mr.  David  Lamhie,  Mr. 
David  Rankine,  and  Mr.  Patrick  MidUtoun, 
preachers  in  the  episcopal  meeting  house  in 
Skinners- doss. 

*  See  a  like  Case,  vol.  17,  p.  781.  | 

f  This  report  was  not  obtained  in  time  for 
^ertion  in  chronological  order.  j 


Mr.  Andrew  Lumsdah^  preacher  in  tlM 
episcopal  meeting  house  in  Barrengers-cloas  in 
Edinburgh. 

Air.  Jama  Walker,  preacher  in  the  cpiico- 
pal  meeting  house  in  I)icksons-dosa  in  £dinp 
ourffb. 

Mr.  Robert  Mariskall,  preacher  in  the  epis- 
copal meeting  hooso  in  baillie  Fjrfes'doae. 

Mr.  Robert  Wyllie,  preacher  m  tlie  episoopcl 
meeting  house  iu  baillie  F  vfes-  dosa. 

Mr.*«-^XoM,  preacher  in  the  epiacopd 
meHing  house  in  Barrengers-cloas. 

Air.  ThomuM  Rind^  preacher  in  the  epiaoimal 
meeting  bouse  in  Sandilands-closs,  all  witnin 
the  city  of  Edinburgh  and  Cannongate. 

Air.  Arthur  Miller,  preacher  in  the  epitec- 
pal  meeting  house  in  Leith. 

Air.  Robert  Coutt,  and  Mr.  James  Hunter, 
episcopd  preachers  in  the  meeting  house  «f 
Alusaelburgh, 

Indicted  and  acciise<l  at  the  instanee  of  m 
Da?  id  Dairy mple  of  Hailes  baronet,  bii  ma* 
jeaties  advocat  for  his  highneaaes  intereil, 
for  not  produdng  of  their  letters  of  orders,  and 
for  not  prayinif  ror  his  majesty  king  George  in 
manner  mentioned  in  the  crimmal  letten 
raised  against  them  thereanent,  makeing  mcB- 
tton,  That  whereas  by  an  act  of  parliament  of 
Great  Britain,  past  iu  the  tenth  year  of  the 
reigne  of  her  late  majestic  queen  Ann,  of 
happy  memory,  intituled.  An  Act  to  prerenl 
the  disturbing  of  those  of  the  episcoj^l  com* 
munion  in  that  part  of  Great  Britain  called 
Scotland,  in  the  exercise  of  their  religious  wor- 
ahip,  and  the  use  of  the  liturgy  of  the  church 
of  England,  and  for  repealing  the  act  passed 
in  the  parliament  of  Scotland,  intituled*  An 
Act  against  irregular  baptisms  and  marriagca. 
It  is  enacted,  Tbat  it  shall  be  free  and  lawftil 
for  all  those  of  the  episcopal  communion  in 
that  part  of  Great  Britain  called  Scotland,  to 
meet  and  assemble  for  the  exercise  of  divine 
worship,  to  be  performed  after  their  own  man* 
ner  by  pastors  ordained  by  a  Protestant  bishop, 
and  who  are  not  established  ministers  of  any 
church  or  paroch,  and  to  use  in  their  congrc^ga* 
tions  the  liturgy  of  the  church  of  England 
if  they  think  titt ;  Provided  a1  way  es.  That  none 
shall  presume  to  exercise  the  function  of  a 
pastor  in  the  said  episcopal  meetings  and  con- 
gregations, except  such  who  have  received 
holy  onlers  from  the  hands  of  a  Protestant 
bishop,  and  that  every  person  who  shall  be 
called  or  appointed  lu  be  a  pastor  or  minister 
of  any  episcopal  congregation,  before  he  take 
upon  him  to  offidat  as  pastor  oif  Ilia  aaid  con- 
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gregatioo,  be,  as  he  is  thereby  bound  aoJ  re- 
ijuired  to  present  bis  letters  A'  orders  to  the 
justices  of  the  peace,  at  their  geDeral  or  quarter 
sessiobs,  to  be  held  for  the  shyre,  stewartry, 
city  or  town,  or  other  place  in  which  the  saicl 
episcopal  congregation  or  meeting  is,  or  shall 
be,  and  that  the  said  letters  of  orders  be  there 
entered  on.  record  by  the  register  or  clerk  of  the 
said  meeting  of  the  justices.  And  whereas,  it 
is  also  thereby  furtlier  enacted,  That  e?ery  mi- 
nister or  preacher  of  the  episcopal  communion 
in  Scotland,  protected  and  allowed  by  the  said 
•ct,  shall  at  some  time  during  the  exercise  of 
divine  service,  pray  in  express  words  for  her 
majestie  queen  Anne  then  reigning,  and  for 
the  most  excellent  princess  Sophia  electress  and 
dutchess  dowager  of  Hanover  while  living,  and 
all  the  royal  family,  and  every  such  mmister 
neglecting  so  to  do,  shall  for  the  first  offence 
forfeit  the  sum  of  120/.  sterling,  and  for  the 
aecond  offence  every  such  minister  being 
thereof  convicted  by  the  oaths  of  two  suffi- 
dent  witnesses  before  the  Lords  of  Justiciary, 
ehall  from  theucefurth  forfeit  and  lose  the  be- 
nefit of  the  said  act,  and  be  declared  incapable 
of  officiating  as  pastor  of  any  episcopal  con- 

Oition,  ror  the  space  of  three  years.    And 
er,  whereas  the  said  provisions  made  in 
the  foresaid  act,  ordaining  prayers  to  be  made 
for  her  said  late  majedtie  queen  Anne,  and  all 
the  royal  family,  did  upon  the  demise  of  her 
taid  late  majestie,  nevertheless  remain  as  per- 
|>etual  conditions  of  the  protection  and  tolera- 
.tion  by  the  said  act  indulged.    And  therefore 
Ja  pursuance  thereof  upon  the  death  of  the  most 
.excellent  princess  Sophia  electress  and  dut- 
chess dowager  of  Hanover,  her  said  late  ma- 
jestie in  council  was  pleased  to  order,  That 
every  minister  and  preacher  in  his  respective 
'congregation  or  assembly,  should  prav  in  ex- 
press  words  for  his  majestie,  then  designed 
elector  of  Brunswick  by  an  order  of  council, 
.dated  at  Kensingtoun  tne  21st  of  June  1714 
3rears.    And  in  iSe  manner  afler  the  demise  of 
the  said  act,  did  order.  That  from  thenceforth 
every  minister  or  pastor  should  in  his  respec- 
tive church,  oougregaUon,  or  assemblyi  pray 
in    express   words    for   his    majestie    kmg 
George,  under  the  designation  of  his  most 
sacrra  majestie  king  George,  and  for  their 
roval  highnesses  the  prince  and  princess  of 
Wales,  and  all  their  royal  issue,  oy  order  of 
council,  dated  at  St.  James's,  the  first  of  August 
,1014  years.  Coppics  of  both  which  orders  were 
'  given  out,  and  other  subsequent  orders.    Yet 
.  nevertheless,  the  said  Mr.  Duniel  Taylor,  Mr. 
William  Abbercrombie,  Mr.  David  Freebairn, 
and  baiU  other  persons  above  complained  upon, 
oroneor  other  of  them,  upon  the  4th,  11th,  l8th 
,  and  25th  days  of  Decemoer,  1715  years,  being 
all  Sundays,  and  upon  the  1st,  8th,  15th,  22nd 
and  89th  days  of  January,  and  upon  the  5th, 
18th,  19th  and  26th  days  of  February,  and 
upon  the  4th,  Itth,   18th  and  25th  days  of 
ijarch,  the  1st,  8th,  15th,  22d  and  29th  days 
•f  Aprila^  the  6th,  and  13th  days  of  May,  1716 
.jeaiSi  or  one  or  ^  odiier  «f  these  days>  all 


Sundays,  have  presumed  to  exercise  the  func- 
tion of  a  pastor  in  each  of  their  respective  a«^ 
semblies  and  congregations  above  roentionedf 
all  within  the  said  city  of  Edinburfrh,  and  su- 
burbs thereof,  and  Leith  and  Musselburgh  and 
Tranent,  or  in  one  or  other  of  the  said  meeting- 
houses, without  produceing  their  said  respective 
letters  of  orders  by  a  Protestant  bishop,  at  the 
general  or  ^Uftrter  sessions,  held  for  the  said 
city  of  Edinburgh,  shires  of  Mid  and  East 
Lothians,  within  whose  bounds,  liberties  or  ju- 
risdiction to  the  said  city  and  shires  respec- 
tively belonging  the  said  episcopal  meeting 
hodses  be,  to  the  end  that  tne  same  may  be 
entered  on  record  by  the  register  or  clerk  of 
the  said  meetings,  which  being  a  prohibition 
to  their  opening  of  their  said  meetings,  or  exer- 
cbin^  the  function  of  a  pastor  in  their  sakl 
meeting  houses  respectively,  except  on  condi- 
tion of  producing  their  orders,  in  maimer  and  to 
the  efftict  foresaid,  the  same  being  ommitted  by 
each  of  them  respective,  their  presuming  to  exer- 
cise the  function  of  a  pastor  in  their  said  res^- 
tive  meeting  houses  or  congregations,  is  ag^nst 
the  said  law,  and  contrary  to  tne  establishment 
of  the  church,  contained  in  the  acts  of  parlia- 
ment made  in  Scotland  before  the  Union,  and 
confirmed  and  further  established  by  the  treaty 
of  Union  past  in  the  parliament  of  (Gotland  and 
England.  And  in  like  manner,  each  of  the  said 
|>ersons  or  one  or  other  of  them,  in  their  several 
meetinghouses,  coogpre^tionsor  assemblies,  or 
in  one  or  other  of  the  saids  places,  did  upon  the 
6th,  13lh,  20th  and  27th  days  of  Marcbt 
and  upon  the  3d,  10th,  17th  and  24th  days  of 
Aprile,  and  upon  the  1st,  8tb,  15th,  22d,  and  S9lli 
days  of  May,  and  upon  the  5th,  12th,  19th  and 
26th  days  of  June,  and  upon  theSd,  10th,  17  th, 
24th  and  last  days  of  July,  and  upon  the  7th, 
14th,  21st  and  28th  days  of  August,  and  upen 
the  4th,  nth,  18th  and  25th  days  of  September, 
and  upon  the  2d,  9th,  16th,  23d  and  30th  days 
of  October,  and  upon  the  6th,  13th,  80th  and 
27  th  days  of  November,  and  upon  the  4th,  lltb« 
18th  and  25th  days  of  December,  1715  yean, 
being  all  Sundays,  and  upon*the  Ist,  8th,  15tb, 
22d  and  99th  days  of  January,  and  upon  the  5th, 
12th,  19th,  Itod  26th  days  of  February,  or  upon 
the  4th,  nth,  18th  and  25tb  davs  of  March, 
the  1st,  8th,  15th,  22d  and  29th  days  of  Aprile, 
and  upon  the  6th  and  13th  days  of  May,  17 1(* 
years,  being  all  Sundays,  or  one  or  other  of  the 
said  days,  offidat  as  pastors  and  exercise  divine 
service  in  their  respective  meeting  houses  ly- 
belled,  or  in  one  or  other  of  them,  and  did  ne|^- 
lect  and  omitt  to  pray  in  express  words  for  hit 
majestie,  under  the  foresaid  name  of  his  most 
sacred  majestie  king  George,  and  for  their 
royal  highnesses  the  prince  and  princess  of 
Wales  and  their  royal  issue,  during  the  whole 
exercise  of  divine  worship,  but  on  the  contrary 
pretending  to  use  the  liturgy  of  the  Church  of 
England,  in  virtue  of  the  Act  of  Toleratioa 
above-mentioned,  each  of  them  on  the  dayes 
foresaid,  or  one  or  other  of  them,  in  their  re- 
spective meeting  houses,  wherein  they  did  of- 
ficiat  as  pastors,  wilfully  and  conteaiptuously 
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omitted  €Tery  prajrer,  pelitioD,  or  ptrt  of  the 
•aid  litui^  and  serrice  of  the  Cbuveh  of 
Bof(1aod,  where  his  miyartei  said  oame,  or 
the  name  of  their  royal  hyhneitei  the  priooe 
mod  prioceaa  of  Wale«  aod  their  royal  iMue,  are 
by  authority  expmtly  appointed  to  he  named 
or  mention^,  and  in  place  thereof,  made  use  of 
certain  g^eoeral  and  equi? ocal  words,  to  the  dis- 
honour of  God  and  true  piety,  and  contrary  to 
their  profession  of  follow inff  and  making  use 
of  the  Liturgy  of  the  Choron  of  England,  and 
duty  of  praymg  for  bis  majestie  as  supreame 
christian  niagistrate,  manifestly  in  contempt  of 
bis  authority,'  and  tending  to  excite  sedition, 
and  alienate  the  affection  of  his  people,  from  his 
jnigesties  person  and  gorerament,  stirring  up 
thereby  his  subjects  to  roislikioff,  sedition,  on- 
quietnessi  and  to  cast  off  their  wedience  to  hit 
majestie  to  their  e?ident  perill,  tinsel  and  de* 
•tructioo.  By  which  the  haill  forenamed  per- 
ooos  complaineJ  upon  and  each  of  them,  or 
one  or  other  of  them,  were  guilty  adors  or  art 
aod  part  of  the  neglects  contempts  and  crimes 
aboTcmcDtioned.  Which  or  any  part  thereof 
being  found  proreo  by  the  Terdict  of  an  assize 
before  the  lords  justice  general,  juMtice  clerk 
and  commissioners  of  justiciary,  tliey  and  each 
of  them  ou|^ht  to  be  punished  for  the  same 
with  the  pains  contained  in  tlie  said  acts  of 
parliament,  particularly  and  generally  abore 
mentioned,  and  other  pains  oriaw,  to  the  ex- 
ample and  terror  of  otners,  to  committ  the  like 
in  time  coming.  And  their  sereral  meeting 
houses  onght  to  be  sbuit  up  for  not  proiluction 
of  their  orders  reflective,  and  for  their  con- 
temptuous neglecting  and  passing  orer,  the 
petitions  and  parts  orthe  liturgy  of  the  Church 
f if  £ugland,  wherein  his  majesties  name,  or  the 
prince  and  princess  of  Wales  and  their  royal 
issue  are  exprest,  and  using  of  general  and 
cqoif  ocal  terms  in  manner  foresaid. 

Pursuen — Air.  Duncan  Forbes  his  majesties 
advocate  depute  ;  Rlr.  John  Elphingston  and 
Mr.  Robert  Dundas  Advocats. 

Proeuratortin  D^fncf.— Mr.  James  Gra- 
kamCf  Mr.  Alexander  Hay^  Mr.  John  Falconer , 
Mr.  Adam  CouU^  Advocats. 

The  lybel  being  read  and  fully  debate  rivA 
voce  in  presence  of  the  said  brds,  paunells  and 
.^assizers,  the  Lords  Commiasiooers  of  Justiciary 
ordain  both  parties  to  give  in  their  Informations 
to  the  clerk  of  court,  the  pursuer  to  give  in 
his  betwixt  and  Wednesday  next  to  come, 
at  siz  a  clock  at  night,  and  the  pannells  to 
ffive  in  theirs  a^nst  Friday  therafier  at  six  a 
clock  at  niglit,  in  order  to  be  recorded,  and 
csoppies  to  be  put  in  the  lords  boxes,  agvinst 
Friday  afternoon,  aud  continue  the  dyet  of  the 
said  cause  till  Monday  next,  and  ordain  as- 
sy zera  aud  witnesses  to  attend  then,  each  under 
the  pain  ol  one  hundred  merks. 


INFORMATION 

For  Sir  Datio  Dalrtmpli,  of  Haflei, 
bb  Majesties  Adfocit, 


AGAINST 


Mr.  Danixl  Taylor,  Mr.  Wiluam  AiSBcaoifr 
BiE,  and  othera,  Paunells. 

The  pannella  stand  accused  of  erimei  the 
least  conaistent  with  the  charadar  of  clcrg;^ - 
men  or  subjects,  and  the  most  pomickioi  ui 
their  consequences  that  can  well  be  tbooght  oC 

As  early  as  the  Uie  happy  Revolutioo,  we- 
ral  ministers  of  the  epiacopal  perswasion,  de* 
dared  their  enmity  at  that  settlement  by  ra- 
fusing  to  aoknowledpio,  or  pray  for  their  lata 
miyesties  king  William  and  qoeea  Maiy  off 
gkirious  memory,  upon  which  they  were  de* 
prived  of  their  cburchea.  But  eoatiaoeiaff  ta 
officiat  as  pastors,  without  praying  for  toeir 
sovcraigns,  the  parliament  1690,  by  the  8S 
act,  declared  their  performing  public  aerriee^ 
without  praying  for  their  then  Iting  and  qoeeo, 
to  he  a  manifest  contempt  of  public  aotboritj^ 
a  stirriog  up  and  fomenting  the  disaffectioa  of 
the  people  to  their  majvsties  aod  to  the  govern* 
meat,  and  an  encouragement  of  all  their  ene- 
mies, therefore  prohibiting  them  to  excrriee 
any  part  of  the  iiiiiubterial  function,  either  in 
churches  or  else^irhere,  without  application  to 
the  privy  council,  taking  the  Oath  of  Alled^ 
iance,  and  engageing  themselves  under  tbcnr 
hand  to  pray  lor  their  then  majesties  king  Wil* 
liam  and  ^ueen  Mary,  certifieiog  tbeai,  that 
if  they  did  in  the  contrary,  they  should  be  pro- 
ceeded a^inst  as  enemies  to  the  government 
with  all  rigour. 

This  act  notwithstanding,  some  of  the  clergy^ 
men  aforementioned  continued  their  disaffec- 
tion, exercisinur  the  miniMterial  function  without 
praying  for  the  Mveraigne,  father  pitied  for 
their  folly,  thau  prosecuted  with  the  pains  of 
law,  until  1712,  that  the  parliament,  willinji^ 
to  deall  tenderly  with  scroupulous  consciencesv 
enacted  the  Tolleration  Bill,  whereby  those  of 
the  communion  of  episcopacy  in  Scotland  wera 
protected  in  the  exercise  of  their  religious  woiw 
ship.  But  so  sensible  was  that  parliament  of 
the  abuses  committed  in  the  admisaioo  of 
clergymen  by  supposed  bisho|>s,  who  perhape 
derived  their  title  from  the  Pretender,  and  so 
conscious  of  the  danger  that  might  enaue,  if 
the  people  were  taught  by  pastors  who  had  al- 
ways stood  out  in  opposition  to  the  present  hap- 
py settlement  of  the  crown,  that  by  an  exprcea 
clause  they  prohibited  any  person  to  presume 
to  ofljciat  as  (lastor  exrei>t  such  as  had  received 
holy  orders  from  the  hands  of  a  ProteMant 
bishop,  aud  required  every  such  pastor  to  pro- 
duce and  record  his  letters  of  orders  with  the 
justices  of  the  pesce  at  their  quarter  srtsioni. 
And  by  another  clause,  they  required  erery 
minister  and  pastor,  as  well  of  the  established 
church  as  of  the  episcopal  communion,  to 
pray  at  some  time  during  divine  worship  in  ex- 
press words  for  the  soveraigne,  and  the  heirs 'of 
the  c^>w0y  as  it  then  stood  entadled^  aider  th» 
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penalty  of  twenty  pounds-sterling  for  the  first 
offence,  and  depnTttion  with  incapacity  ibr 
three  years  for  tne  second. 

Though  nothing  could  be  more  fsTOnrable  for 
Protesunt  subjects  of  the  episcopal  commu- 
nion than  this  Act  of  Tollerationv  experience 
quickW  showed  how  danferous  the  abuse  of  it 
was,  fur  no  sooner  had  the  disaffected  clergy- 
men gote  the  sh(»ller  of  a  toUeration,  then  meet- 
ing bouses  were  sett  up,  where  diTine  ser?ice 
was  publickly  performed  without  the  least  obe- 
dience ^i?en  to  the  law,  either  in  respect  to  the 
prodoctioo  of  the  pretended  ministers  letters  of 
orders,  or  to  the  praying  for  their  soveraigne 
expressly ;  but  on  the  contrary,  general  aiul 
equivocal  words  were  used,  to  the  £shonour  of 
Gfod,  and  promoting  of  these  seditions  prin- 
ciples, which  soon  broke  fnrth  into  open  rebel- 
lion, and  it  is  but  too  well  known,  that  almost 
erery  one  who  had  the  misfortune  to  be  con- 
cerned in  the  late  unnatural  treason  within  Scot- 
land, was  of  communion  with  the  pannells,  or 
other  episcopal  ministers  in  their  circnmstan- 


Patience  and  fbihearance  hare  been  too  long 
exercised,  his  miyestie  can  no  longer  suffer  his 
royal  authority  and  the  laws  to  be  contemncNl, 
or  see  his  loving  subjects  in  hazard  of  being  se« 
duc^  from  their  alledgiance,  and  filled  with 
disliking  and  disaffection  of  his  person  and  go- 
remment,  to  the  evident  peril,  tinsel  and  de- 
struction, wherefore  necessary  it  is,  thst  the 
laws  in  that  case  made  and  provided,  be  put  to 
execution,  q'ch  is  the  intention  of  the  prosecu- 
tion now  depending. 

The  lybeil  sets  forth.  That  by  the  act  anno 
lOmo  Anna  Rej^nss  intituled.  An  Act  to  pre- 
Tefkt  the  disturbing  those  of  the  episcopal  com- 
munion, &c.  it  is  provided  and  enacted.  That 
none  shall  presume  to  exercise  the  function  of 
a  pastor  in  episcopal  meetings  or  congrega- 
tions, except  such  as  shall  have  received  holy 
orders  from  the  hands  of  a  Protestsnt  bishop : 
Mid  that  every  person  who  shall  be  called  or 
appointed  to  be  a  pastor  or  minister  of  any 
episcopal  congregation  or  assembly,  before  he 
take  upon  him  to  ofiiciat  as  pastor  of  the  said 
oongregation,  be  thereby  obliged  and  required 
to  present  his  letters  of  orders  to  the  justices  of 
peace  at  their  general  or  qnitrter  sessions,  and 
to  enter  the  same  on  rec^oril. 

It  subsumes,  That  tn9^  pannells  bare  pre- 
sumed to  officiat  as  pastors,  without  producing 
er  reconiing  their  said  letters  of  orders,  and 
therefore  concludes,  that  they  should  be  ad- 
judged guilQr  of  a  manifest  contempt  of  the 
law ;  that  they  should  be  found  to  have  no 
title  to  the  toleration  in  the  act,  aild  of  conse- 
quence be  subjected  to  penslties  'ientained  in 
tne  acts  formerly  made  in  Scotland  against  the 
practices  wherewith  they  are  charged. 

Against  this  part  of^  the  lybel,  it  was  ob- 
ject^ fbr  the  pannells,  Primo,  That  the  clause 
was  not  simply  preceptive  (as  they  called  it) 
or  prohibetory :  but  on  the  contrary  a  condition 
whereby  in  recording  their  letters  of  orders, 
tiiey  bcouM  entitled  to  Ike  prolectioo  of  tlie 


act ;  and  thence  i^  was  uiged,  that  their 
omitting  a  provisio  introduced  in  their  own 
favours,  could  not  be  construed  a  contempt  of 
the  law,  so  as  to  inferr  any  punishment. 

And  Sdo,  Allowing  the  clause  to  be  pro* 
hibetory,  simply  it  was  argued,  tho'  the  prohi- 
bition  in  Uie'  first  part  of  the  clause  was  abso- 
lute; discharging  all  persons  to  exercise  the 
function  of  a  pastor,  except  such  as  were  ad- 
mitted by  a  Protestant  bishop,  yet  the  second 
part  of  the  clause  requiring  the  recording  of 
their  letters  of  orders,  before  offidatmg  ae 
pastors,  regarded  only  such  preachers  as  should 
afUr  the  date  of  the  act  be  appointed  pastors  ; 
wherefore  it  was  contended,  that  none  could 
be  found  guilty  of  a  contempt  of  the  act  for 
not  recording  their  letters  of  orders,  but  such 
as  had  received  orders  since  the  date  of  the  act. 

To  both  which  it  was  answered,  Imo,  That 
the  woids  of  the  clause  are  expressly  prohibi* 
tory  discharging  all  without  distinction,  to  pre- 
sume to  exercise  the  function  of  pastor,  except 
such  as  shsll  have  received  holy  orders  frona 
the  hands  of  a  Protestant  bishop,  and  that 
upon  good  ground  to  prevent  the  danger  of 
baring  ignorant  people  taught  by  pastors  who 
had  their  ordination  either  from  Popish  bishops^ 
or  such  as  were  instituted  by  the  Pretenders. 

Sdo,  As  the  designe  of  the  first  part  of  the 
clause  was  to  guard  against  such  teacheri» 
there  is  no  dispute  that  the  intention  of  Uie 
second  part  of  it  was  to  make  that  prohibition 
effectual,  by  ordaining  all  pastors  who  should 
claiiD  right  lo  preach  by  virtue  of  that  act,  to 
produce  their  letters  of  orders,  to  the  end  that 
the  fraud  might  be  discovered,  and  therefore 
seeing  the  second  part  of  the  clause  is  eaualljr 
extensive  as  the  first,  it  must  be  concluded, 
that  all  who  have  officiated  as  pesters,  without 
regaird  to  the  date  of  their  letters  of  orders, 
must  be  found  guil^  of  a  contempt  of  the  sta* 
tnte,  unlessther  have  previously  recorded  them. 

dtio.  The  clause  being  simply  prohibitorT, 
there  is  no  colour  for  arguing,  that  the  panneus 
could  without  a  trespass  dispense  with  It^ae 
being  introduced  in  their  favours :  It  is  tme 
indeed  that  by  their  wilful  neglecting  and 
refusing  to  obey  the  directions  giren  them 
by  the  law,  they  ought  to  forfeit  all  claim 
and  tiUe  to  the  protection  of  it  But  there  b 
no  inconsistency  in  supposing  that  the  same 
contemptuous  neglect  of  a  form  required  b^ 
any  law  to  entiUe  one  to  the  benefit  thereof; 
may  not  at  the  same  time  be  adjudged  a  for- 
feiture of  the  priviledge,  and  punished  as  a  con- 
tempt or  tresspass  against  the  law. 

The  second  part  of  the  lybel  is  founded  on 
another  clause  of  the  same  statute,  Anno  lOmo 
Anna  Regins,  which  provides.  That  erery 
minister  and  preacher,  as  well  of  the  esta- 
blished church  in  that  part  of  Great  Britam 
called  Scotiand,  as  these  of  the  episcopal 
C4)mmunioo,  protected  and  allowed  by  toie 
act,  shall  at  some  time  during  the  exercise 
of  divine  service  in  such  respective  church, 
congregation,  or  assembly,  pray  in  express 
worn  m  her  noft  sacrtd  ini^iestie  qpMa  lA^ 
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and  the  most  ezcelleot  priucctt  Sopbia,  elec- 
tress  aud  diitcbess  dowager  uf  Ilanofer,  nliile 
li?ing,  and  all  the  royal  faoiily,  under  tbc  pe- 
nalty oi*  twenty  pounds  sterlings  for  tbe  tirat 
offence  ;  wliicu  provisions  of  praying  tor  tbe 
•overai^e  by  name,  tbe  iinmediat  heir  of  tli« 
crown,  and  tbe  royal  family,  became  perpetual 
conditions  of  tbe  Tolcratiun  by  tbe  said  Act 
indulged,  and  in  consequence  whereof,  upon  the 
demise  of  tbe  late  queen,  their  ezcillencies  tbe 
lords-justices,  did  by  tb^ir  order  libelled  on, 
dated  at  St.  James's,  the  Ist  of  August  1714, 
direct.  That  e? ery  pastor  or  minister  perform- 
ing di?ine  worship  siiould  pray  in  express  words 
for  bis  most  sacred  majestic  king  George,  bis 
royal  highness  tbe  Prince,  and  all  tbe  royal 
ftmily.  The  lybel  subsumes,  tliat  tbe  pannells 
have  performs  divine  worship  in  their  several 
congrei^atioas,  without  praying  expressly  for 
his  majestic  kioff  George,  bis  royal  iiigbness 
tbe  Prince,  and  tlie  royal  family,  whermure  it 
concludes,  that  they  should  be  deceraed  to  pay 
the  penalty  in  the  act. 

la  this  second  article  of  the  lybel,  it  was 
CbiecUd  for  the  pannells,  Imo,  Thai  tbe  dauae 
required  express  mention  to  be  made  of  her  late 
nuyestie  queen  Anne,  was  personal,  and  did  not 
extend  to  her  successors  «ia  the  throne,  which 
Jiaing  supposed,  neither  the  queen  in  council 
Bor  the  lords  iustices  by  any  proclamatioo  or 
order  couki  direct  the  praying  expressly  for 
the  successor  under  a  penalty. 

And  3do,  Allowing  the  pastors  and  preachers 
Bientioned  in  tlie  act.  Anno  Decimo  Reginse, 
were  obliged  to  pray  for  bis  OMJestie  king 
George  nominatim,  and  tbe  royal  family,  yet 
the  pannebi  did  not  conceive  themselves  to  be 
•al(|ected  to  the  penalty  of  that  law,  because 
the  act  concerned  only  such  as  were  tolerated 
and  protected  by  it ;  whereas  in  not  producing 
their  letters  of  orders,  which  is  charged  upon 
them  in  the  first  part  of  tbe  lybel,  as  they 
were  not  entitled  to  tbe  protection  of  the  act, 
they  cannot  be  subjected  to  its  penalties. 

To  tbe  first  of  these,  it  is  answered,  That  as 
•Dm  Toleration  kw  is  perpetual,  the  provisions 
:of  it  must  beoonstrued  so  too ;  no  duty  is  more 
.natural  and  necessary  than  for  clergy  men  tole- 
tated  to  pray  for  the  supream  Christian  ma- 
ffistrate,  from  whom  their  protection  flows,  nor 
li  there  any  thing  further  meant  in  the  act,  by 
jsentioning  her  majestie  queen  Anne,  and  the 
most  excellent  princess  Sophia,  than  to  ex- 
.  press  tbe  necessity  of  praying  for  tbe  sove- 
raigne  for  the  time  being,  and  the  apparent  suc- 
cessor by  name;  wherefore  their  excellencies 
the  lords  justices  were  weel  warranted  by  tbe 
.  act  of  parliament  to  direct  upon  ber  late  ma- 
ieities  demise,  that  prayers  should  be  made  for 
Ilia  present  majestie  king  George  by  name, 
and  for  bis  royal  highness  the  prince  of  Wales, 
and  it  is  upon  the  act  of  parbament  itself,  as 
.  it  is  explained  by  tbe  orders  of  council,  that 
the  present  prosecution  is  founded,  and  not  upon 
the  sanction  of  tbe  act  of  council  by  itself, 
,  a^eeable  to  which  the  iordi  hava  ib«Mly  de- 


To  tbe  second  objection,  it  is  answered.  That 
the  pannds  mistake  it  mightily,  if  they  think 
their  contempt  of  tbe  Toleration  law  and  for- 
feiting tbe  protection  of  it,  upon  such  contauipt, 
can  Iree  tbcui  from  tlie  penalties  incurred  hj 
trespassing  against  other  articles  of  it. 

Tbe  clause  founded  on  requires.  That  every 
aaiuister  and  preaL-her'sball  pray  for  the  sovc- 
raigne  by  name,  and^ these  words, "  aa  weel  as 
of  the  established  church,  as  those  tolerated 
by  this  act,"  are  meant  nut  to  save  such  aa  ahall 
be  so  perverse  as  not  to  comply  with  the  lerau 
ef  the  Toleration,  from  tbe  necessity  of  pray- 
iuj^  for  tbe  soveraigne,  but  to  show  that  these 
or  the  established  church  were  oomprehended 
under  tbe  clause,  as  well  as  those  of  the  epis» 
copal  communion,  for  whom  it  was  chiefly  de- 
signed, and  indeed  it;weuld  not  have  been  pro» 
per  to  have  calcolated  a  separate  chiiiae  far 
such  of  the  episcopal  comnunion  aa  -did  n^ 
embrace  tbe  Toleration,  because  tbe  legialatur 
could  not  have  supposed  that  these  would  have 
presumed  to  exercise  tbe  function  of  ministers. 

But  Sdo,  It  is  not  tbe  question,  whither  by 
a  punctual  complyance  with  tbe  ternaa  of  the 
Toleration  Act,  tlie  pannebi  are  or  are  not  en- 
titled to  its  protection  i  if  they  are  not  it*s  worse 
for  them  ;  one  thing  is  certain,  that  aioce  they 
behaved  as  preachers  tolerated  by  that  act,  and 
exercised  tbe  ministerial  function  accordingly, 
they  became  lyable  to  tbe  penalties  provided  by 
it.  And  separatim,  tbe  pannels  will  take  no- 
tice, that  the  penalties  of  the  law  above  mea- 
tioned,  are  not  only  sued  for  at  present,  but  that 
tbe  lybel  likewise  concludes  the  pains  of  law 
made  of  before  in  Scotland  conceminnf  the  stir- 
ring up  of  subjects  to  roisliking,  sedition  and 
unquietness,  which  necessarily  must  take  place, 
upon  the  snpposition,  that  the  pannells  are 
not  intituled  to  the  protection  of  this  act.  By 
the  35  act,  session  Ud,  parliat.  1st  William  and 
Mary,  performing  public  service  without  pray- 
ing for  their  majesties,  is  declared  to  be  a 
stirring  up  and  fomenting  of  digaffection  in  tbe 
people,  and  an  encouragement  to  their  mMcs- 
ties  enemies,  and  is  ordained  to  be  punbb^ 
accordingly. 

Nor  is  it  possible  for  the  pannels  to  avoid  tbe 
punishment  of  these  crimes,  all  concluded  in 
the  lybel,  if  they  are  not  .sbeltred  by  the  Tok- 
ration  Act. 

Special  defences  were  proponed  for  someef 
the  pannels,  of  equal  weight  with  these  pro- 
posed in  general  at^ainst  the  lybel :  and,  nrst. 
It  was  alledged.  That  thouj^b  some  of  them  did 
preach  and  Uhc  worship,  it  was  only  in  their 
own  famlies,  whither  certain  neigbboura  re- 
paireil,  which  nuvertheless,  did  not  merit  to  be 
called  a  meeting-  house. 

To  whish  it  was  answered,  That  a  meeting- 
house is  no  otherwise  defined  in  tbe  law,  than 
as  it  is  an  assembly  orcongregation  for  reli^^ious 
worship  ;  and  the  proof  will  discover  whither 
those  mentioned  were  such. 

Tbe  second  special  defence  is.  That  some  of 
tbe  pannells  have  no  proper  meeting  house  of 
their owoi  (thalift)  Tbatthej  have  not  ~ 
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called  and  apppinted  pastors  to  any  particiilar 
congregation.  n 

1  snppose  it  will  not  be  argaed,  that  tlila 
can  be  any  defence  against  the  second  part  of 
the  lybel,  which  proceeds  upon  the  panneb 
neglect  to  pray  for  the  king ;  nor  can  it  well  be 
against  the  first,  unless  the  pannel  who  pleads 
that  defence  will  prove,  that  before  he  pre- 
ftiimed  to  officiat  as  pastor,  he  did  record  his 
letters  of  orders  at  quarter  sessions  for  this, 
or  some  other  county. 

A  third  special  defence  argued  fbr  two  of  the 
Tiamiels,  against  the  first  article  of  the  lybel 
was,  That  wheress  thoir  meeting  house  ia 
within  the  shire  of  Edinburgh,  they  were  un- 
der an  absolute  inability  of  recording  their  let* 
tera  of  orders,  in  as  much  as  there  was  no 
tommis8ion{of  the  peace  made  out  for  the  ahy  re 
•inoe  his  majesties  accession  to  the  thron. 

To  which  it  is  answered,  That'the  words  of  the 
statute  being  express,  discharging  any  person 
Trom  officiating  as  pastor,  troiess  he  produce 
letters  of  orders  at  the  qnarter  sessions,  and  that 
witbont  aoy  exception  of  what  case  soerer,  the 
pannels  ba?e  trespassed  against  the  statute,  in 
not  delaying  their  exercisemg  the  function  of  a 
pastor,  until  a  commission  of  the  peace  were 
appointed.    In  respect  whereof,  8kc. 

Sic  SuhscribituTf  Dun.  Forbis. 

INFORMATION 

For  Mr.  Taylor,  and  others,  Ministers  of  tha 

Gospel,  Pannels; 

AO^msT 

fiis  Ma!iESTiE*s  Advocat,  Pursuer. 

tt  has  pleased  his  Majestie's  Advocate  to  in- 
mist  in  a  criminal  lybel,  against  the  pannels, 
'narrating.  That,  by  an  act  of  parliament  of  the 
10th  of  tiie  late  queen,  it  is  enacted.  That  it 
■hall  be  lawful  for  those  of  the  episcopal  com- 
'inanion  in  Scotland,  to  assemble  for  the  exer« 
<:isQ  of  divine  worship,  without  any  lett,  bm- 
derance  or  disturbance,  provided,  that  none 
exercise  the  function  of  a  pastor,  save  such  as 
liave  recdved  holy  orders  from  a  Protestant 
bishop,  and  that  every  person  who  shall  be 
Called  or  appointed  a  pastor  of  any  episcopal 
congregation,  before  he  take  upon  him  to  offi- 
ciat, present  and  registrat  his  letters  of  ordina- 
tion before  the  justices  of  the  peace,  and  that 
every  minister  of  the  episcopal  communion, 
protected  and  allowed  by  the  said  act,  shall 
'some  time  during  the  exercise  of  divine  ser- 
vice, pray  in  express  words  for  her  majestic 
l|ueen  Anne,  and  the  princess  Sophia  while 
living,  and  all  the  royal  family,  uoder  the 
penalties  f^entioned  in  the  said  act.  Which  pro- 
visions in  the  foresaid  act,  did  upon  the  demise 
of  her  majestie,  nevertheless  remain  perpetual 
conditions  of  the  protection  and  toleration  bv 
'the  act  indulged  ;  and  |n  pursuance  thereof, 
the  lords  justices  by  their  order,  dated  the 
1st  of  August  1714,  appointed  every  minister 
and  pastor  in  his  respective  church,  congrega- 
tion or  assembly,  to  pray  in  express  words  for 
*ia  most  sacred  majestic  king  Ocorgey  his  royal 


highoeK  the  Prince,  and  all  the  royal  family. 
The  like  alleratioa  io  the  forsaid  act  of  pariia* 
ment,  having  been  before  made  by  her  late  nia« 
jestie  and  council,  upon  the  death  of  the  prin* 
cess  Sophia,  and  subsumiDg,  That  the  panoeli« 
upon  several  Sundays  of  the  year  1715  and 
1716,  specified  in  the  lybel,  have  presonied  te 
exercise  the  function  of  paators  in  each  of  thi^ 
respective  aaseoiblies,  without  producing  their 
letters  of  ordination  by  a  Protestant  bishop,  be- 
fore the  justioea  of  the  peace,  to  the  end  the 
aeme  might  be  entered  on  record;  which  bein^ 
(aa  the  lybel  aays)  a  prohibition  to  the  opening 
of  the  said  meetitigs,  or  exercising  the  office  of 
a  pastor,  except  oacondition  of  producing  and 
registrating  their  erdera  in  manner  fereaaidp 
The  same  being  committed,  and  tlieir  exerciiig 
as  a  pastor  in  their  meetiiig  bouses  or  coogre* 
gations  is  agahist  law. 

And  furttMrsabsuming,  That  the  aaids  pan* 
Dels  did  on  the  several  dayes  lybelM,  or  one  er 
ether  of  thesame,  exercise  divine  service  in  their 
meeting  houses,  and  did  omittto  pray  inexpresa 
terms  for  his  majestie  king  Geoi^e.  But  using 
the  Liturgy  of  the  Church  of  England  did  omitt 
every  proyer,  petition  or  part  of  the  said 
liturgy,  where  his  majesties  name,  and  th^ 
name  of  their  royal  highnesses,  and  the  name 
of  the  royal  issue,  and  by  authority  expressly 
appointed  to  be  named.  And  concluding.  That 
the  saids  pannels  and  each  of  them,  ouj^ht  t» 
be  punished  with  the  paiua  contained  in  th* 
saids  acts  of  parliament  and  ether  pains  of  Um. 

At  the  hearioff  of  the  cause  the  panoele  be- 
fi>re  they  entered  upon  their  particular  defence! 
against  the  lybd,  made  this  general  observm- 
tion.  That  the  first  branch  of  the  lybel  pn^ 
ceeded  against  them,  as  if  they  were  not  aook 
persons  as  fell  under  the  description  of  the  Aot 
of  Toleration  by  reason  they  had  omitted  to 
produce  and  registimte  their  lettera  of  ovdeva. 
But  in  the  seeond  branch  of  the  lybel,  fhrni 
which  the  penahiea  for  not  praying,  are  eott- 
eluded,  the  pursuer  insists  asfaiost  the  pamieii, 
aa  protected  and  allowed  by  the  statute  lybelled 
upooy  and  oooeequently  railing  under  the  de- 
acription  of  the  Act.  Which  being  a  mamfeet 
contradiction,  and  the  lybel  therebv  rendered 
vague,  and  altogether  uncertain,  the  panneli 
did,  and  still  do  with  all  deference  humny  Sub- 
mitt  to  the  Court,  if  such  a  lybel  can  be  remiHed 
to  the  knowledge  of  an  inquest. 

The  pannels  in  the  next  place,  pled,  aa  to  alt 
the  facts  lybelled  preoediag  two  moneths,  tiM 
last  clause  of  the  foresaid  act  of  parlianaeiity 
whereby  it  is  provided.  That  no  minister  or 
preacher  offending  herein  ehall  aafler  such 
penalties,  or  either  of  them,  unless  they  be  pro- 
secuted 'for  the  same  within  two  mooetbs 
after  the  offence  is  committed.  And  to  this 
the  pursuer  having  in  his  information  made  ne 
objection,  the  pannels  take  it  as  mnted, 
they  yield  the  relevancy  aa  to  the  whole  lybd* 
as  m  a  great  measure  they  eeeroed  to  doia 
pleading. 

This  being  premised,  *  the  pamiela  vrithoiil 
noticing  the  praemUe  of  the  pursoar'*  naeon- 
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•ag*,  and  the  warmth  with  which  the  kwt 
therein  mentioned,  and  which  nowayes  oonoeni 
this  ly bel  are  enforced,  do  proceed  to  reply  to 
the  aof  wers  made  by  the  parauer,  whereby  it 
will  apoear,  that  the  further  defenoea  pro- 
poned for  the  uannella  ataod  rekvant,  aotwith- 
■tanding  of  what  was  objected,  and  that  they 
therefore  ought  to  he  acquitted. 

It  does  appear  both  from  the  cirenmstanoea 
the  episcopal  clenry  were  in  before  tbif  act  of 
the  10th  of  the  Ute  queen,  and  from  the  ru- 
brick,  and  indeed  the  whole  import  of  the  act 
itself,  that  nothin^r  further  was  intended  than 
to  fMrevent  the  disturbing  of  those  of  the  episco- 
pal communion  from  the  irregular  attacks,  and 
aome  insults  were  made  apon  them  in  the  exer- 
cise of  their  religious  worship,  providing  they 
complyed  with  certain  ooaliftcations  prescribed 
in  the  statute,  for  the  rubrick  runs  in  these  very 
terms,  An  Act  to  prefent  the  disturbing  of 
those  of  the  episcopal  oommunioo,  &c.  and 
the  statutory  part  enacts,  Thst  it  shall  be  free 
for  them  to  assemble  for  their  religious  wor- 
ahip,  and  have  the  protection,  aid  and  assist- 
ance of  the  msgistrats,  then  immediately  fol- 
lows the  provisio  or  condition  (as  the  lybel  itself 
terms  it)  where  the  qualifications  necessary  to 
intitle  them  to  this  protection  are  contained : 
and  then  is  subjoined  penaltiee  against  the  dis- 
turbers of  such  congregation  or  assembly  for 
religious  worship  permitted  by  this  act ;  and 
lastly,  the  iiy unction  as  well  to  the  ministers  of 
the  established  church,  as  to  those  of  the  epis- 
co^l  communion  (irolected  and  allowed  by 
this  act,  of  praying  in  expreas  terma  under  the 
penalties  therein  mentioned.  The  pannels 
therefore  did,  and  do  plead.  That  seeing  tney  are 
only  «onveened  upon  this  statute,  ami  that  by 
the  first  branch  or  the  lybel,  they  areexnresaly 
insisted  against  as  not  falling  under  the  de- 
scription of  persons  intituled  to  the  benefit  of 
it,  by  reason  they  have  not  complyed  with  the 

Sualitiea  requisite  to  entitle  them  to  that  liene- 
t,  they  cannot,  whither  for  exerdsing  the 
function  of  a  pastor,  for  not  praying  in  express 
terms  for  bis  msjestie  king  George,  be  upon 
this  act  convicted,  and  no  other  is  lybelleu  or 
insisted  on  from  whence  the  conclusioo  of  the 
lybel  can  be  inferred. 

The  pannels  further  pled.  That  though 
this  clause  of  the  act,  requiring  the  several 
qualifications  therein  mentioned,  was  not  pro- 
yisional,  but  simply  prohibitive,  yet  even  in 
that  view  the  lybel  was  wrongously  laid,  as 
aubsumiog,  that  the  pannels  ought  to  have  pro- 
duced their  respective  letters  of  orders  by  a 
Protestant  bishop,  at  the  general  or  quarter  ses- 
aions,  and  to  have  entered  the  same  on  record 
by  the  register  or  clerk  of  the  peace,  without 
lybelliug,  that  the  pannels  vf  ere  after  the  date 
of  the  said  act,  called  or  apiH>inted  to  be  pastors 
or  ministera  of  their  respective  episcopal  con- 
gregations or  assemblies;  ffor  it  is  such  only 
as  shall  be  so  called  or  appointed,  whom  that 
part  of  the  act  directs  to  qualifie  by  production, 
and  recording  of  their  lettera  of  orders.  | 

Aa  for  all  other  minislers  ami  pastors,  the  I 
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law  ei^ioiiia.  That  they  ahall  not  . 
exercise  their  function  m  theepiacopAl 
iaf^  and  eoogregaliooa,  oolcaa  they  haye  ic- 
oeived  holy  ordera  from  the  hand  ot  a  Piroica* 
tant  biahop.  But  as  to  the  prodyctiftB  of  thcs* 
ordara,  or  eotering  thens  upon  any  record, 
nothing  is  aaid,  and  when  the  panneu  an  duly 
called  for  exereiaing  the  function  of  a  purtor, 
without  receiving  orders  from  the  hnim  of  a 
Proteatant  biahop,  they  will  be  able  to  yoocfa 
their  orders,  and  are  now  willing  to  do  it :  hot 
thai  the  lybel  not  subsuming  on  this  elause  of 
the  act,  tbe  forms  do  not  aUow  the  pannda  to 
give  the  Court  nnneceasary  tronhle. 

StiO,  >Vhereaa  the  lybel  says.  That  tbe  not 
prododng  and  entering  upon  record  the  letkn 
of  ordera,  ia  a  prohibition  to  the  oppcningaof 
the  epiaeopal  congregations  and  meetinfs,  and 
to  the  pannela  or  either  of  them,  exerctaing  the 
function  of  a  pastor  in  their  said  mrcring 
bonaes. 

The  panneb  did  and  do  plead.  That  than  if 
no  ground  from  the  statute  lybeUed  upon  to 
draw  thb  consequence,  there  being  oo  penalty 
whatsomever  adjected  to  that  daoae  of  the  act 
of  parliament,  where  the  panneb  in  the  eaaa  of 
this  clause  of  the  atatute  that  b  called  or  ap- 
pointed pastora  or  ministers  of  an  fpierppal 
congregation,  in  time  subsequent  to  tbe  atatal^ 
and  were  they  as  such  pleading  hi  any  ooun 
the  henefite  of  thb  statute,  they  behoycd  ae- 
ceasarily  to  show,  that  they  were  iotided  tf  il 
by  lettera  of  ordera  produced  aad  entered  en 
record,  as  the  law  directs.  And  thb  b  theaaly 
case,  where  the  producing  and  anteriBg  the 
lettera  of  ordera  and  recording  b  re^obile  ;  bat 
from  thence  to  infer,  that  the  bw  aunply  nro- 
hibits  the  exercise  of  the  ministerial  raocnoai 
through  the  not  complying  with  the  proyiabo, 
which  would  have  intiiled  them  to  the  benelitt 
of  being  protected  from  being  diatorbcd  and  in* 
suited  in  the  exercise  of  their  religiooi  worahip, 
seems  to  be  no  good  argument,  at  leaat  it  b  an 
argument  that  can  never  be  found«l  in  thii 
statute. 

As  to  the  separate  branch  of  the  lybd,  con- 
cluding the  |»enalty  fbr  not  praying  in 


words  fbr  his  majestie  king  George,  the  pan- 
neb did,  and  do  plead.  That  that  part  or  the 
statute,  which  only  enjoins  the  praym^  in  ex- 
preaa  words  for  queen  Anne,  determined  by 
her  demise,  and  their  being  no  cboaein  the 
statute,  imfiowering  the  lords  jostieea  to  appeiat 
the  successor  to  be  prayed  for  in  exprett  terms, 
under  the  penaltiea  m  the  act  contained :  theae 
S|)ecifick  penalties,  for  such  only  are  lybelled, 
cannot  be  applyed  against  the  panneb,  fbr  the 
neglecting  or  omitting  to  pray,  as  by  thatmjte 
b  directed,  however  otherwise  they  might  be 
censnrable  in  a  proper  process. 

The  purauera  answered  to  the  first  defimee. 
That  tlie  clause  of  ihe  act  is  not  conditional, 
but  simply  prohibittye,  iu  theae  terma,  Beit 
enacted  by  Uie  autlionty  aforeaaid,  that  none 
shall  presume  to  exercise,  &c.  And  the  reason 
of  the  law,  which  was  to  prevent  peopb  being 
taught  by  paston  who  had  their  otdinalioa 
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fmn  PttfMih  biiboiM,  and  tbat  thki  might  be  |  file  of  the  act,  iho*  it  does  noways  follow,  that 

the  net  produceio^  and  enlenn^^  the  foresaids 
letters  on  record,  u  a  prohibition  of  the  pan- 
nels  oppening  their  meetings,  and  exercise  tlie 
function  of  a  pastor,  for  that  this  statute  has 
no  where  said,  nor  has  the  pursuers  shewn  or 
lybelled  any  other  act  of  parliament,  enacting 
such  prohibition,  as  the  pannels  hate  alrcadj 
more  fully  shown  in  the  third  number  of  their 
defence. 

From  all  which  the  pannels  do  as  they  hops 
with  eYidmce  plead,  .that  there  is  no  occasion 
for  recurring  to  a  pretended  reason  of  the  law, 
where  the  law  itself,  e? en  in  the  pursuers  opi- 
nion, is  plainly  conditional. 

As  to  that  part  of  the  defence,  touching  the 
not  praying  in  express  words,  the  pursuers  sav, 
that  these  words  which  enact  the  penalty  only 
against  such  ministers  of  the  episcopal  com- 
munion, as  are  protected  and  allowed  by  that 
act,  were  not  intended  to  save  such  as  should 
not  comply  to  the  conditions  of  the  tolerations, 
but  to  show  that  these  of  the  Cbtablished  church 
were  comprehended  under  the  clause  as  well  as 
those  of  the  episcopal  communion. 

The  pannels  need  make  no  answer,  but  re- 
ferr  to  tne  words  of  the  act ;  neither  need  they 
notice  what  is  further  said,  that  the  pannels  be- 
haf  injif  as  preachers  tolerated  by  tbat  act,  and 
exercising  the  ministerial  function,  became  ly- 
able  to  the  penalties  provided  by  it,  for  tbat  is 
begging  the  question.  And  as  to  the  further 
part  of  the  answer,  wherein  the  pursuer  insists 
upon  the  35th  act,  sets.  2ud,  pari.  1st  William 
and  Mary,  which  prohibites  and  discharges  mi- 
nisters deprived  to  preach  or  exercise  any  part 
of  the  ministerial  function,  untill  they  present 
themselves  belbre  the  privie  council,  and  take 
the  Oath  of  Alledgiance  and  engage  themselves 
to  pray  for  king  William  and  queen  Mary. 

The  lords  will  noti^,  that  this  is  quite  fo- 
reign to  the  present  question,  such  act  being 
no  part  of  the  lybel.  For  altbo'  the  lybel  savs, 
the  presuming  to  .exercise  the  function  of  a 

Castor  is  against  the  forsaid  statute  10th  of  the 
ite  queen,  ly  belled  upon,  and  is  contrary  to 
the  establishment  of  the  church  oontained  in 
the  acta  of  parliaikient  made  in  Scotland  befora 
the  Union,  and  confirmed  artd  further  establish- 
ed bv  the  treaty  of  unk)n  past  in  the  parliament 
of  l^tland ; 

Yet  it  is  plain  that  this  35th  act  is  none  of 
these  laws  so  confirmed,  and  it's  ob6errahle» 
that  these  words  of  the  lybel,  are  only  snb- 
jomed  to  that  branch  of  it,  which  concerns  the 
exercising  the  ministerial  function,  and  nowayea 
to  that  branch  of  the  lybel  concluding  a  pe- 
nalty for  not  praying  in  express  words  ;  be- 
sides it  only  relates  to  such  ministers  as  were 
deprived,  and  the  pannels  neither  were,  nor  are 
lybelled  to  be  of  tbat  number  ;  and  indeed  it 
appears  by  the  whole  tenor  of  that  act  that  it 
is  long  since  determined  and  exp^ed  ;  and  so, 
supposing  it  had  been  lybelled  upon,  could 
never  concern  the  case. 

As  to  that  part  of  the  defence  touching,  the 
order  of  the  lordsjuslices,  the  pursuerik  have 

4T 


diacpfeied  these  letters  are. ordained  to  be 
INresated  and  reoorded,'^neoes8arily  concludes 
the  law  ought  to  he  taken  jn  these  terms. 

The  porsacrs  furder  said.  That  altho'  it  was 
a  very  jnst  consequence  from  this  clause  of  the 
net,  uiat  those  were  not  intitled  to  the  benefite 
efit,  who  did  not  comply  with  the  conditions, 
yet  there  is  no  inconsistencie  in  arguing  that 
the  same  Mglect  may  be  punished  as  a  con- 
tempt of  tre^ast  against  the  law. 

But  here  the  pursuers  much  mistake  the 
matter,  for  the  question  is  not,  whither  there 
vould  have  been  any  inconsistencie  in  forfeiting 
the  benefite  of  the  act,  and  likewise  being 
pimisfaed  upon  contempt  of  the  law,  had  the 
act  enacted  the  non  comply ance  with  the 
qualifications  as  a  contempt,  and  annexed  a 
lienalty :  but  the  qoestk>n  is.  Whither  it  is  so 
enacted  f  And  the  pannels  say  not.  It  is  true 
the  word  '  enacted'  is  found  in  the  clause,  but 
then  it  is  only  enacting  a  provision  or  condi- 
tion, as  appears  from  the  commencement  of 
the  clause.  Provided  alwayes. 

And  this  appears  to  be  the  true  intent  of  the 
ad  through  the  whole,  and  particularly  by 
•tluKt  danse  which  bears.  That  every  episcopal 
minister  protected  and  allowed  by  this  act,  be- 
injp  convicted,  shall  from  thence  forth  be  for- 
feited and  lose  the  benefite  of  this  act,  and  be 
declared  incapable  of  officiating  as  pastor  of 
any  episcopal  congregation  during  the  space 
ef  three  years ;  for  Uiere  the  penaUjr  is  only 
atatale  against  such  episcopal  ministers  as 
claim  the  protection  of  the  act,  the  penalty  it- 
eelf  is  the  forfeiting  and  loosing  the  benefite  of 
ity  which  can  never  be  applyed  against  such 
who  are  not  intitled  to  it.  And  the  further 
incapacity  of  officiating  as  the  pastor  of  any 
episcopal  congregation,  does  plainly  intimate, 
.  tnat  there  may  1^  some  episcopal  congrega- 
tions, which  are  not  intitled  to  the  benente  in- 
troduced by  this  statute,  in  favours  of  such 
whe  comply  with  the  conditions  required  by 
the  act. 

For  clearing  that  this  is  the  true  import  of 
the  statute,  the  pannels  proposed  a  case,  That 
if  an  ofiender  were  prosecute  upon  that  clause 
cf  the  statute,  whereby  it  is  enacted.  That  he 
who  disquiets  or  disturbs  any  assembly  of  re- 
ligions worship  permitted  by  this  act,  upon 
proof  by  two  or  more  sufficient  witnesses, 
imail  forfeit  the  sum  of  100/.  sterling,  whether 
or  not  upon  pleading  the  words  of  the  statute, 
that  the  assembly  for  religious  worship  so  dis- 
turbed, was  not  permitted  by  that  act,  the  pastor 
not  having  complyed  with  the  conditions  in  the 
provisional  clause,  could  the  party  so  indicted 
DC  convicted  ?  And  it  is  certain  he  could  not. 
If  then  such  persons  are  not  intitled  to  the  be- 
nefite of  the  act,  it  is  against  reason  to  pretend, 
that  they  should  be  only  lyable  to  the  penalties. 
But  that  which  ought  to  put  this  matter  out 
of  dispute,  is  the  lybel  itself,  which  expressly 
owns,  that  the  produceiog  and  entering  the 
letters  of  orders  upon  record,  is  the  contlition 
on  which  the  ministers  are  entitled  to  the  bcne- 
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kiiiw«reil  nolliin?  in  their  lafumitiitn,  md 
Uienforc  Ihe  ]>anneli  miy  well  Uk«  it  ihit 
the  iiunuen  hate  admitted  th*  defcocc  ■« 
good  *,  mnil  iudeeri  it  cannot  but  be  admitted, 
when  our  otheT  liwi,  with  renpeet  to  catei 
of  Ihe  like  oature  are  conndernt,  and  parti- 
cutariy  thai,  Anna  Mextn  Annie  RcgtnK,  Jn- 
lilleil.  Act  for  Ihe  lecnrity  oT  her  majmin 
penun  and  i^Temmenl,  and  of  Ihe  nicceiiimi 
to  the  crowD  of  Great  Britain  in  the  Protnlant 
line,  trhereby  it  ii  enacted.  Thai  rrom  lod 
mfter  the  deioitc  of  her  majeily,  witbuut  ivue 
of  her  body,  insteirl  of  the  mtb  anpohited  la 
be  taken  by  Ihe  act  tntitiileil.  An  Act  for  Ihe 
furllier  security  of  her  majetlie*  petano,  and 
of  the  lucccuicn  in  the  I'rotnlant  line,  and 
for  cxlinrruiihing  the  hopea  of  the  pretended 
prince  ol  Wales,  aod  all  other  prelf  ndera,  Sfc. 
the  Killoiritis  Mth  aiiall  be  takea  by  all  persnni 
rcfiuired  by  the  (aid  ad,  to  take  the  oath  there- 
in inealioned,  and  hereby  altrred  and  changed, 
(that  it  totay)  and  then  fiillnwa  the  Oaih  nf  Ab- 
Juraiion,  wiiti  blanka,  aflcr  which  the  act  |*aes 
on.  The  blanki  of  which  oath  ahall  be  tilled  ap 
with  Ihe  uume  of  her  or  him,  a*  king  or  i]iieeti, 
who  iIihII  be  nrxt  in  auccenion,  according  lo 
tbe  said  act,  for  the  fnnher  limitation  of  the 
cmwii,  when  the  taiil  oalb  is  lo  take  place, 
and  with  oihrrproprr  additions  nf  Ihe  worda 
Oil',  her  hii  or  him,  and  from  and  after  the 
death  of  the  iinid  pretended  prince  of  WalM, 
tliPK  nordi  fill  low  ill  If,  vix.  (nnd  I  do  lolennly 
and  KDCerely  declare,  kc.)  shall  be  left  nut, 
■n<]  altn  the  nonli,  (a(;ain<it  liim  llie  Mid  Jamck) 
ahall  be  omitted,  and  inKtend  thereof  ahall  be 
tnsrned,  (againat  all  peraous  whataoercr.) 

By  all  which  it  appear*,  that  an  act  of  par- 
tiameDl  is  requiitito  lo  the  raakeing  of  auch 
cli'in|^s,  as  future  ercnli  may  make  necea- 
aarv,  and  that  ifaiich  changes  arc  cot  made  by 
aiitliorily  of  parliament,  dissabilltiet  and  other 
penalties  are  not  incurred,  nor  lo  be  proaecute 
im  ilir  tbrnicr  lawa. 

I'htire  were  other  ipeciul  defence!  at  the 
pIcDiliiig-  inxitled  on,  with  reaped  lo  Ibe  ae> 
f  era]  circum stance!  of  the  rcipecli*e  pannela, 
which  being  fully  repealled  in  thiipuTSueraln- 
fonnation,  the  panneli  bunihlj  be^  leare  to 
refLTT  thcmicire!  to  the  !ame.  As  to  these 
p^nls,  concciviug'  the  fnrce  of  them  nownjei 
elcided  by  n  hat  the  pursuer  liai  offereii  in 
answer,  anil  therefore  necil  no  reply.  Id  re- 
■pret  whereof,  Vc. 

^'I'l;  Substrihitur,  Jawks  Grmiasi. 
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Daniel  Taylor,  and  otliera,  (name*  and  de- 
■ignitions  as  in  the  tint  sedenmi). 

Indieleil  and  accuaed  at  the  instance  of  bis 
majesties  advocate  tbr  his  hii;hDess  interest  for 
acii  prayini;  for  his  majestie  king-  George  and 
others,  u(  in  die  pnticdcnli. 

I'uTiuert. — Mr.  Duncan  Vorhft,  his  mi- 
jraly'!  ailrocDlc  depute,  tilr.  John  Elphiiut»», 
and  Air.  Jtotcrt  IhuuTat,  «dToeati. 


of  Dmiet  Ttglor  mtd  Men,  [||U 

Prot'iiritfen  in  Defenrt. — Mr.  Jtmn  Ora- 
kaa,  Mr.  Alex^ndtr  Hay,  Ur,  Min  Fklewmtt, 
and  Mr.  Adam  Ccult,  adTOOti. 

The  Lord!  Coram isaiooers  of  'Jnaticttij 
haTinii  coiisidned  the  libel  at  the  inataneo  of 
hi!  miyrsliea  advocat  for  liis  highDCSa  JnlarMl, 
ayainat  the  persons  before  named  anddengnal. 
pannela,*  with  the  debate  thereupon,  thej  taa 
the  paouels,  or  any  one  of  thero,  thfcir  ofi* 
ciatiogor  exerciiing  ilie  office  of  k  paatorii 
any  epi!copal  congrpgalion  without  produciaf 
their  lelteia  of  orders  from  a  Protostant  bishof^ 
to  the  justices  of  ibe  peace  at  their  ^uaittr 
•eauons,  and  recording  them  in  niaoaeT  Ij- 
belled,  relerant  to<lebaTr  and  hender  (bcm  at 
an^  of  them  from  officiating  and  eierciaiiig  tbo 
aaid  office  of  a  pastor,  in  any  e|iiscnpol  Mil 
ig  house  or  cnngregation  until  ibcir  sail 
rdera  be  produced  and  recorded  aa  U  pra- 
■cribed  in  the  laid  act  of  parliament  ly  bells  J 

nAod  find  llie  said  psuoella,  or  any  OM 
cm,  their  bafing  on  any  of  ibo  dayealy- 
belled,  uiihin  llie  s|iace  of  two  monetba  pr^ 
ceding  the  citation  on  this  lybt:l,  neg^lacted  or 
omitted  in  expre»  words  to  pray  for  hta  as^ 
jeatie  king  GenrRC,  and  the  prince  of  Wabi, 
iluriog  the  rscrciBiiig  of  tlieir  dirine  aatviH  IB 
their  respeclire  con|iTei(atioii  nr  asiemhly,  n- 
Icnnt  to  inferr  llic  psiii  of  201.  tterling,  againt 
each  of  the  said  paiinclk  neKlectiug  aa  afurnail, 
and  repel]  tlie  hiiU  defences  praponed  ftir  llw 
pannela,  and  remit  the  panuidla  and  lybdaa 
Ibund  relet  auttfi  the  kniiwIedgeoTanaaaiae. 

Hie  Hiibtrriliitur,       Ja.  Uackuizie,  1.  P.  D. 

The  Ijordi  continue  the  dyel  Biid  cMae  U 
to-morrow  at  ten  a  cliick,  and  ordaiu  all  partiv 
to  attend. 


Mr.  D-inirlTiiyLr.lte. 
Indicleil  aud  acciiscil,  at  in  die prmudtkti. 
The  Intertoquitor  oppenly  read. 

Assize. 
Sir  IVilliam  Menzies,  of  Glaidstainca, 
Thomas  Fairliulm,  vf  Pelton. 
Blaleolm  Wliyt,ineTclMntiD  Ediubungb. 
William  Elpbin(!ston,  wri^lit  there. 
Walter  Murray,  of  Halmffre. 
GcoTf^  Turnbull,  merchant,  in  Edinbtugti. 
Hubert  .^mnt,  lurinier  tliere. 
Georffe  Onl,  merchant  in  Kdioba^h. 
Archibald  UgiUie,  brewer  there. 
Tliomas  Itulhcrtbrd,  merchant  tbcrr. 
Walter  Itaridson,  saidler  iliera, 
Kobert  Still,  merchant  there. 
Charles  Hay,  bnxirr  there. 
William  Shan,  mv  reliant  there. 
James  Nimmo,  tavlur  Ibere. 

ic  all  laivfullj-  swiiri 

t)  law  in  the  eonliair. 


*  In  the  Iteoird  the  names  of  the  panndt 
are  litre  repealed. 


m\} 


Jar  noi  praying Jbr  tife  King. 
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The  pursuer  for  probation  adduces  the  ju- 
dicial DeclaratioB  of  the  paBoels,  and  witnesses 
after  deponing^,  viz. 

Wee  ministers  of  the  gospel  pannels  and 
bereunto  subscribin|^,  do  from  a  principal 
of  ingenuity,  and  that  the  honourable  Court 
may  not  be  detained  in  adducing  of  proofs 
by  witnesses,  hereby  ackuowledge,  that  we 
liave  exercised  the  office  of  pastors,  within 
iwo  months  preceding  the  execution  of  the 


sworn,  purged  of  partial  council,  examine^ 
and  ioterrugat,  denons,  Tbnt  some  times  oe- 
tweeo  the  13th  of  March  and  the  ISth  of  Maj 
last,  upon  the  Lord's  day,  be  beard  IMr.  George 
Johnstouo  pannel,  preacb  in  the  episcooal 
meeting  house  in  Bacringers-closs,  and  that 
the  said  Mr.  Johnston  before  sermon,  used 
a  short  introductory  prayer,  and  alter  sermon 
used  some  feiy  words,  concluding  wlib  the 
Lord's  Prayer.    And  being  interrogate  wh%t  he 


lybel    against   us,   and   that   our   letters  of  mc»int  by  expression  ({K>me  wordi)  de|>ons  he 

orders  were  not  registrat  in  the  justices  of  made  use  of  the  words  "lett  us  pray,"  to  which 

peace,  at  their  books  at  their  quarter  sessions,  he  immediately  sul^oined  the  Lord's  Prayer, 

and  that  we  did  not  pray  in  the  terms  of  Denont  wl^en  he  heard  Mr.  Johnston  preacb 

ibe  intcarloquitor  of  the  lords  of  justiciary,  and  and  pray  as  abovesaid,  the  liturgy  of  the  Churcli 


Uiatior  the  reasons  pled  for  us  and  contained 
IQ  f>^  loformation.  In  testimony  whereof  we 
have  aubacribed  thir  presents  at  Edinburgh 
fJus  19th  day  of  Juee  1716  years.^— iSic  5ii6- 


of  England  wca  read  in  that  meeting  bouse, 
but  not  by  Mr.  Johnston :  depons,  tbat  be  did 
not  bear  Mr.  Johnstbq  pray  in  express  words 
for  his  majestic  king  peorffe.  Causa  scient'u^ 


firibiiur^  fViH.  AbercromWe,  Da? id  Freebaim,    patet^  and  this  is  truth  as  be  shall  answer  to 


Da.  Raoken,  A.  Sutherland  sen.  Da. 
Lamy,  R.  Narsball,  And.  Luiqsdeo, 
Robert  Keith,  Pa.  l^lidleton,  Ro.  Coutt, 
Ja.  Hunter,  Qasper  Kellie,  Pat.  Home, 
i^rtb.  Miller,  Henry  Walker,  Tho. 
Khind,  G.  Young,  Ro.  Cheyne,  Wil. 
Miln,   Mr.   Qreme,  Ja.  Walkev. 

Ja.  M4CK¥nxi£,  I.  P.  D. 

Edinbureh,  June  19/A,  1716. 
I,  Mr.  Robert  Calder,  minister  of  the 
'ffOBpel,  do  judicially  in  presence  of  the  Lonls 
JDommissioners  of  Justiciary  and  ^ssyse,  own 
and  acknowledge,  that  1  did  occasionally 
preach  in  some  or  other  of  the  meeting  honses 


God.    Sic  SubKribilur^        William  CuminoI 

Ja.  Mackenzie,  1.  P.  D. 

JViUiam  Brown^  writer  and  clerk  to  the  ham- 
mermen of  Edinburgh,  aged  66  years  or 
thereby,  married,  solemnly  sworn,  purged  of 

Sartiad  council,  examined  and  interrogate, 
epons,  <priformU  pracedenti  in  omnibut^ 
Causa  tcientia  eadem.  And  this  is  truth  aa  he 
shall  answer  to  God. 

Sic  Subscribitur^  Wiluam  Brown. 

Ja  .Mackenzie,  1.  P.  1). 

Mr.  William  Kerr^  writer  in  Edinburgh, 
aged  40  years  or  thereby,  married,  solemnly 


Ivbelled  since  December  last,  l^ut  pot  for  two    sworn,  purged  of  partial  coonoil,  examined  and 
inyneths  preceding  the  13th  of  May  last,  nei-     interrogate,  depones.  That  he  has  heard  fAr. 
ther  did  1  read  prayers  in  any  meeting  lioaae    Thomas  Moubray  preach  iu  the  meeting  house 
aince  the  said  moneth  of  December,  and  1  do 
)il^ewise  acknowledge,  I  did  not  produce  my 
letter;, of  orders  as  the  law  directs. 
&c  SubscribituTj      Ro.  Calpeb. 

Ja.  Mackenzie,!.  P.  D. 


E^nburgh,  June  19,  1716. 
I,. Mr.  William  Cockhnrn,  minis^  of  the 
^pospel,  own  lliat  within  the  time  Lyiielled,  I  did 
exercise  the  function  of  a  pastor,  day  and  date 
foresaid ;  and  I  further  own  that  during  the 
.t^me  ly belled)  did  not  pray  in  the  terms  ly- 
belled. 
Sic  Subscribiturf     Will.  Cockburn. 

Ja.  Mackenzie,  I.  P.  D. 

I,    Mr.    Daniel   Taylor,    minister   of  the 

fTospel,  do  aoknnwieilge  my  having  exercised 

•  the  office  of  -a  pastor  in  an  episcopal  congre- 

eion  Ivbelled  since  the  1st  of  December 
without  rec«)rdini(  my  letters  of  orders, 
•iHit  have  not  officiated  in  any  of  the  meeting 
-houses  lybelled  within  the  two  nioneths  pre- 
'  Ceding  the  13th  of  May.     In  witness  whereof, 
I  have  sigaed  these  presents  at  Edinburgh  this 
19th  of  JiUie  1716  years. 
■Sic  Subscribitur^      D.  Taylor. 

Ja.  Mackenzie,  L  P.  D. 

fi^iUiam  Cuming^  merchant  in  Edinburgh, 
^HP^  d3  yeaff .  or,  thereby^  DMrrJsd,  .aotem^ 


m  the  back  of  bells- wynd,  several  tiafies  be* 
tween  the  ISlh  ol'  March  and  the  13th  of  May 
last,  and  that  before  hia  preadiing  be  heani 
bim  make  use  of  collect,  and  after  aer- 
roon  by  way  of  prayer,  but  never  heard  the 
said  Mr.  Moubray  pray  in  express  words  for  his 
majesty  king  George,  nor  the  prince  of  Wales ; 
and  depones,  that  the  collects  that  Mr.  Mou* 
bray  made  use  of  before  aud  after  sermon  were 
b  me  service  book.  Causa  scientist  paid.  And 
this  is  the  truth  as  he  shall  answer  to  God. 
And  further  depones,  that  the  king's  name  is 
not  mentioned  in  any  of  the  two  collects,  and 
this  ib  also  the  truth  as  he  shall  answer  to  God. 
Sic  Subscribitur^  Wm.  Kerr. 

Gilb.  Euot. 

WOiiom  BrowUf  merchant  in  Edinbuigb, 
aged  36  years  or  thereby,  solemnly  swora 
ut  supra f  depons.  That  he  has  beard  Mr. 
Thomas  Moubray  preacb  several  times  in  bis 
meeting  house  at  the  back  of  Bells- wynd,  be* 
twixt  the  13lh  of  March  and  the  13th  of  May 
last,  and  that  be  made  use  of  a  short  prayer 
before  sermon,  but  none  after  sermon  to  the 
best  of  his  memory :  depons,  he  never  heard 
him  pray  for  his  majestie  king  George,  nor  tlie 
prince  of  Wales  in  express  words  ;  and  depons, 
that  the  short  prayer  he  made  use  of  iR^fore 
aermoQ  was  the  wgniif  of  a  ooUect  in  the  9V 

■  ■•■a-  "•        •  fc*^ 
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S  GEORGE  L  TrU  of  Baud  Ttghr  and  eOkrt, 
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vke  book,  tnd  that  IdDflr  Ocorge't  name  is 
not  mentioned  therein.  Cohm  tcienii^  patet. 
And  tbii  ti  the  truth  at  be  shall  anawer  to  Ood. 
And  further  depona,  that  be  had  a  abort  vnijtr 
after  sermon  before  the  Ueasingf,  which  is  like- 
wise  a  collect,  but  that  the  kin^s  name  is  not 
mentioned  therein :  and  this  is  likewise  the 
truth  as  he  shall  answer  to  God. 

Sic  Sutucribitur^  Wm.  Brown. 

(■ILB.    EUOT. 

George  3/ain,  ieweller  in  Edinburgh,  aged 
53  years  or  thereby,  maried,  aoleroiiTy  sworn, 
pur]^  of  partial  council,  eiaroined  aud  inter- 
relate, depons,  That  lie  has  heard  Mr.  Andrew 
Cant  sometimes  betwixt  the  13th  of  March  and 
Ibe  13th  of  May  last,  preach  in  a  meeting 
house  in  8kinuers-ckios,  and  that  before  sermon 
he  used  a  select  collect  out  of  the  liturgy  of 
the  Church  of  Eng^land,  and  that  he  used  no 

Erayer  afler  sermon  :  depones,  that  he  did  not 
ear  him  pray  for  king  George  nor  the  prince  of 
Wales  in  express  terms,  and  that  the  collect  he 
made  me  of  does  not  contain  the  prayer  for 
the  king.  Causa  identic  paid,  and  thb  b  the 
truth  as  he  shall  answer  to  God. 

Sic  Suburibiturf  George  Main. 

Wm.  Calderwood. 
'  Andrew' Dtuchar^  writer  in  Edinburgh,  aged 
97  years  or  thereby,  solutiis,  solemnly  sworn, 
purged  of  partial  council,  examined  and  in- 
lerrogat,  depones  cawformis  pracedenti  in  ornni- 
bus,  and  this  is  truth,  aa  be  shall  answer  to  God. 

Sic  Suburibitur^  Ano.  Deuchar. 

Wm.  Calderwooo. 

James  ^avghtey^  iiierrhant  in  Edinburgh, 
aged  53  years,  maried,  aolemnly  sworn, 
purged  of  partial  council,  examined  and  inter- 
Togat,  depons,  That  to  the  beat  of  bb  memory, 
he  has  heard  Mr.  Wyllie,  one  of  the  panneb 
preach  since  the  first  of  December  lai^t,  but 
cannot  be  positive  to  have  heard  him  aince  the 
13th  of  March,  and  betwixt  that  time  and  the 
13th  of  May  last :  depons,  that  when  he  heard 
him  preach  as  aboTp,  it  was  io  the  meeting 
house  io  baillie  Fitii-closs.  Causa  scieniiit  patet , 
and  this  is  truth  as  he  shall  answer  to  God. 

Sic  Subscribiiurj  James  Naugulev. 

Da.  Erskink. 

John  Caird^  cordiuer  in  St.  Nenians  row,  aged 
66  years  or  thereby,  married,  solemnly  sworn, 
purged  \}f  partial  council,  examined  and  inter- 
rogated, depones.  That  to  the  best  of  his  me- 
mory lias  heard  Mr.  Wvnie,<)neofthepannels, 
preach  in  a  meeting  house  in  baillie  Fifes- 
closs  since  the  ist  or  December  and  before  the 
iponetlM>f  March  last ;  as  also  to  the  best  of 
his  memory  has  heard  (he  said  Mr.  William 
Wyllie  preach  in  the  said  meeting  house  since 
the  13th  of  March,  and  before  the  13th  of  May 
last,  but  as  to  this  last  time  he  cannot  be  positive, 
and  that  when  he  preached,  he  doea  not  re- 
member he  beard  him  say  prayers  either  before 
or  after  sermon.  Causa  scicntia  patet^  and  thb 
IS  truth  as  he  shall  answer  to  God. 

Sic  Subscribitury  John  Caird. 

Pa.  Eebeoib. 

(kmtioiied  tUl  to-mo|rrow. 


Jiuu  30, 1716. 

Jnlrwii* 

Mr.  Dmud  Tn^lor  and  the  oChcn  as  for- 
merly. 

Indicted  and  accused  ut  in  die  prmeedmiL 

The  said  day,  the  persons  who  past  apoo  th« 
assise  of  the  aoof  e  panneb,  returned  their  Tcr- 
dict  in  presence  of  tne  saids  lords,  whereof  tfat 
tenor  follows : 

Edinburgh,  June  19, 1716. 

The  abo?e  Assyse  hating  incloacd,  did  chojss 
sir  William  RIenziea  to  be  tlieir  chaneeUsv. 
and  Thomas  Fairhdm  to  be  their  dcrk,^ 
having  considered  the  lybel  at  the  inslaiiee  of 
his  majesties  advocate  against  Mr.  WiWaa 
Abercrombie,  Mr.  David  Freebaini,  Mr.  Hnvii 
lUnkine,  Mr.  Alexander  Sutherland,  senior, 
Blr.  David  Lammie,  Mr.  Robert  Mariahall,  Mr. 
Andrew  Lumsdain,  Mr.  Robert  Keith,  Mr. 
Patrick  Middletoun,  Mr.  Robert  Cooh,  Mr. 
James  Hunter,  Mr.  Jasper  Kellie,  Mr.  Patrick 
Home,  Mr.  Arthur  Miller,  Mr.  Henry  Walker, 
Mr.  Thomas  Rhind,  Mr.  George  Yoanff,  Mr. 
Robert  Chein,  Mr.  William  Milne,  Mr.  George 
Grahame,  Mr.  Jamea  Walker,  panneb,  and  the 
lords  commissioners  of  UislJaary  their  inler- 
loquitur  thereupon  with  the  judicial  confcstinnf 
given  by  the  above  named  panneb,  all  io  one 
voice  find  the  lybel  proven  aa  to  then.  And 
as  to  Mr.  Robert  Calder  and  Mr.  Danid  Tav- 
k>r,  panneb,  find  the  first  of  the  l^bel  praiven  ny 
their  judicial  acknowledgements,  and  tble 
second  part  not  proven.  And  as  tA  Mr.  WH- 
Ibm  Cockbum,  pannel,  find  the  first  part  of 
the  lybel  not  proven,  but  find  the  second  pait 
proven  by  hb  judicial  acknowledgmenL  And 
as  to  l^Ir.  George  Johnstoun  and  Mr.  Thomas 
Moubray,  Afr.  Andrew  Cant,  Mr.  William 
Wyllie,  panneb,  find  the  first  part  of  the  lybel 
proven,  but  does  not  find  the  second  part  of 
the  lybel  proven.  Thir  presents  are  snbacribed 
by  our  said  chancdlour  and  dark  in  our  names 
day  and  place  foresaid. 

Sic  Subscribitur^      Wm.  Menzies,  Chan. 

Tho.  Faibholhe,  Clerk. 

Continued  till  Monday  next, 

June  SB,  1716. 

The  Lords  Commissioners  of  Jostidary  hav- 
ing considered  the  Verdict  of  Assise  relnmed 
upon  the  twenty  day  of  June  instant,  agaiasl 
Mr.  Daniel  Tayior,  Mr.  Willbm  Ahorcrooibis^ 
Mr.  David  Freebaira,  Mr.  George  Johnstaaa, 
Mr.  George  Grahame,  Mr.  Jaaper  Kellie,  Mr. 
Henry  Walker,  Mr.  Patrick  Hone,  Mr.  Ro- 
bert Calder,  Mr.  WUIiam  Milne,  Mr.  William 
Cockbum,  Mr.  Alexander  Sutherland,  senior, 
Mr.  Robert  Chein,  Mr.  Thomas  Moubray,  Mr. 
George  Young,  Mr.  Andrew  Cant,  Mr.  David 
LamSe,  Mr.  David  Rankiue,  Mr.  Patrick 
Middletoun,  Mr.  Andrew  Lumsdain,  Mr.  Ro« 
heft  Mariahall,  Mr.  James  Walker,  Mr.  Wil* 
ham  WjrOiap  Mr.  Robert  Keith,  Blr. 
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Rbind,  Mr.  Arthur  MUler,  Mr.  Robert  Coidt, 
mod  Mr.  Jamei  Hiuiter,  Mnnelt,  they  io  re« 
spect  thereof,  by  the  mouth  of  Charles  ISiDrotB, 
macer  of  court,  flitcbarge  and  forbidd  the  haill 
Ibreoained  persons  (except  Mr.  William  Cock- 
bom)  and  each  of  them  to  officiat  or  exercise 
the  office  of  a  pastor  in  any  episcopal  meetiogf 
bouse  or  congregation,  ay  and  while  they  pro- 
duce their  letters  of  orders  from  a  Protestant 
bishop  before  the  justices  of  peace  at  their 
quarter  sessions,  and  record  them  in  their 
books  ;  and  hereby  require  and  command,  all 
aberifis  of  shires,  magistrats  of  burghs,  and 
other  masnstrats  and  officers  of  the  law,  to 
hinder  and  debarr  all  and  erery  one  of  the  saida 
persons  (except  Mr.  Cockbume^  from  officiat- 
ing and  exercising  the  said  office  of  a  pastor, 
in  any  episcopal  meeting  house  or  congrega- 
tion, within  their  respecUTe  bounds  and  juris- 
dictions, until  the  producing  and  registratuig 
their  letters  of  orders  as  afonsaid :  and  in  re- 


spect of  the  said  Terdict  rataiiied.a«diist  Mr. 
William  Abererombie,  Mr.  DaTkl  Freebaini, 
Mr.  Dafki  Rankine,  Mr.  Atexaoder  Suther- 
land, senior,  Mr.  Da? kl  Lambie,  Mr.  Robert 
Mansball,  Mr.  Andrew  Lumsdain,  Mr.  Robert 
Keith,  Mr.  Patrk^  Middletoun,  Mr.  Robert 
Coult,  Mr.  James  Hunter,  Mr.  Jasper  Kellie, 
Mr.  Robert  Home,  Mr.  Arthur  Miller,  Mr. 
Henry  Walker,  Mr.  Thomas  Rhind,  Mr. 
George  Young,  Mr.  Robert  Chein,  Mr.  Wil- 
liam Milne,  Mr.  Ckorge  Grabame,  and  Ifa*. 
James  Walker,  against  whom  it  is  found  provcii 
that  thev  did  not  pray  for  lungOeorffe,&o.  The 
said  lordEido  fineand  ammeroat  each  of  the  saida 
persons  in  the  sum  of  twenty  pounds  sterling,  U> 
be  appl  ved  the  one  half  to  the  informer,  the 
other  half  to  the  poor  of  the  paroch,  conforme  to 
the  act  lybelled  upon,  whioh  ii  pronounced  for 
doom.— 5»c  Subtcribitur^ 

Ja.  Mackoizu,         Gob.  Euot. 

W.  Cai^sbwood,      D.  Ebskoib. 
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